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Irregular payment of rent is not "non-payment 
of rent” within the meaning of S. 11 (1) (a) 

475c 

-S. 11 (3) — "Occupation” is synonymous 
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-S. 11 ( 3 )— "Building” includes buildings 

for noD-residential purposes also 31c 

S. 17 —Order under, is appealable under 
8. 47, Civil P. 0. 886a 
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Control Act (contdJ 

-Ss. 17 and 25 (2 )—Order of eviction for 

non-payment of rent by Commissioner passed 
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(1), Bihar House and Business Premises Con¬ 
trol Order, 1942—Order cannot be continued 
under S. 22, Bihar Buildings (Lease, Rent and 
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and S. 25 (2)—Order cannot be executed under 
S. 17 ^356 


_ Ss. 18 (3) and H— Exclusion of jurisdic¬ 
tion of civil Court—Eviction order under S. 11 

(1) (a)_Suit to declare order ultra vires is net 

barred 474a 

Bihar Criminal Law (InduBtrial Areas) 
Amendment Act (VII [7} 1043), Ss. 5 d 2 
('fl;_“Indu3trial articles”— Articles produced 
or manufactured iu industrial area or used for 
mine, factory or workshop in that area, are 
industrial articles—-Burden of proof is on prose¬ 
cution ' 


Bihar House Rent Control Order (1942), 
Cl. 11 —Landlord requiring house in good faith 
for his own occupation on date of application— 
He can apply to Controller for order directing 
tenant to put him in possession 192a 

_ Cl. 73—Tenant in arrears of rent willing 

to pay rent — He is protected—Tenant need not 
sent rent by money order which the landlord 
without doubt would have refused 1926 


_ CU 13— Bihar Buildings (Lease. Rent and 

Eviction Control) Ordinance (II [2] of 194G)— 
Bihar Buildings (Lease, Rent and Eviction) 
Control Act (111 C3] of 1947), Ss. 2 (b) and 11 

_Order, Ordinance and Act not retrospective 

and not applicable to pending proceedings — 
Definition in S. 2 (b) not applicable to trespas¬ 
ser —‘Amount deposited on order of Registrar 
of High Court for staying execution of decree of 
eviction of lower Court pending appeal before 
High Court not to be oonaideted payment of 
rent 


Bihar Maintenance of Public Order Act {V 
[5J of 1947)— No assent of Governor-General 
was required—No assent is required to amend¬ 
ment though assent was taken to the original 
Act (Meredith and Shearer JJ.) S69 

_ Preamble—het is not ultra virts the Pro- 

vinoial Legislature (FB) 16 

_S. 7—Act is within competence of Provin- 

cial Legislature and is not ultra vires (Agar- 
wal C. J.) 869(3 

_S. 7 (2) — &, 59 (2), Government of India 

Act (1935) as adapted by the Provisional 
Constitution Order, I9i7 applies to executive 
act—Legislative act of Governor—No provision 
regulating manner in which such act shall be 
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Bihar Maintenance of Public Order Act 

( conid.) 

authenticated — Governor’a function under 
S. 92, 13 legislative—Notification under S. 92, 
extending Bibar Maintenance of Public Order 
Act, 1947 toCbotanagpur Division—Notification 
purporting to be signed by Chief Secretary “by 
order of Governor of Bihar*’—Under S. 114, 
illu3. (e), E viience Act, it must be presumed that 
it was so signed arid that it was in consequence 
of Governor having so directed 869a 

-S. 1 (2) and (3 )— Act to be in force for 

period of one year— Upon resolution of Lsgis- 
lature, Provincial Government having power to 
extend operation for a further period of one 
year—Wnole Act applied to partially excluded 
area of Chotanagpur by Governor by notification 
under S. 92 (1), Government of India Act— 
Operation of Act extended for further periol of 
one year by Provincial Government by notifioa- 
tion under S. 1 (3), proviso— Extension of Aot 
including Ss. 1 (3) proviso, to Chotanagpur, 
without modification, whether amounts to dele¬ 
gation of power to legislature to further extend 
Aot in area by resolution— Necessity of fresh 
notification under S. 92 (1) 3696 

-S. 1 (2 )—Extension of Provincial Act to 

partially excluded area^Provinoial Aot requiring 

assent of Governor-General—Assent obtained_ 

Notification of Governor extending Act to parti¬ 
ally excluded area does not require assent of 
Governor-General 869i 

- S.l (3) Proviso —Validity—Provision for 

extension of Aot by notification by Provincial 
Government on a resolution of Provincial Legia- 

ture—Assent by Governor General to Aot_This 

is no delegation of power of assent but only 
instance of conditional assent— No question of 
delegated legislation—Provision not ultra vins 

(FB) Ic 

--S. 1 (3) Proviso — Notification extending 

Aot issued by Governor of Bihar instead of by 
Provincial Government —Extension not illegal 

0/1 . 

——o. 1 (3 )—Aot to be in force for one year 
—Power to Provincial Government to extend 
Act for further period of one year upon resolu¬ 
tion of legislature—Governor by notification 
dated 16th March 1947 under S. 92 (1), Gov¬ 
ernment of India Act extending Act to partially 

excluded area of Chotanagpur_Provincial 

Government extending, under powers given by 
Act. whole Act for further period of one year 
till 16th of March 1949 —Held that by virtue 
of notification dated IGsh March 1947, under 
8. 92 (1) the Act also extended for such further 
period of one year to Chotanagpur and that no 
further notification was necessary_Detention 
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Bihar Maintenance of Pablio Order Aot 

(contd.) 

of parsons in Chotanagpur under Act in Febra< 
ary 1919 held was legal 8690 

-S. 1 (3) proviso —Act in force for one year 

—Power to Governor to extend it for further 
psrioi of one year—Governor extending Act up 
to 15th March 194'J—Bihar Aot V [51 of 1949 
by amending S.l of Aot V [5] of 1947, keeping 
the Act V [o] of 1917 in force till Slst March 
1950—Person arrested on 23rd February 1919 
and detained—Detention is valid even after 
15th March 19i9—Order made would continue 
in force and be deemed to have been made 
under re-enacted provisions, by virtue of S. 27, 
Bibar and Orissa General Clauses Aot (I [1] of 
1947)—Detention being still under Act V [6] 
of 1947, there is no question of any fresh order 
under Bihar Aot V [5j of 1949 fPer Full 
Bench) 869/ 

-S. 2 (1 )—Detention order under—Aot is 

emergency legislation—Rules of interpretation 
applicable to detention orders under emergency 
legislation must apply— Order stating that 
Governor was satisfied as to necessity of deten¬ 
tion—Court canuot question order unless 
authority ooncerued has not acted bona ftde 

(FB) If 

-S. 2 (1 )—Section is meant for preventive 

detention—Inference from past acts of person 
is not shut out by Aot 2416 

-S. 2 (1 )—Scope — Aot does not give . 

power to detain person on gronnd that he is 
habitual criminal — Person convicted and 
suspected of committing thefts in running goods 
tains—He cannot be detained nnder Aot on 
ground that his remaining at large would 
enable him to indulge in similar thefts—His 
act can neither be described as prejudicial to 
public safety and maintenance of public order 

299fl 

S. 2 (1 )—If Act has, in fact, empowered 
executive to detain person on ground that he is 
habitual criminal, so much of it is ultra vires 
(Shearer JJ 2996 

- S. 2(1) — Satisfaction of Provincial 

Government — Order stating that “whereas 
Governor is satisfied”—Order properly au¬ 
thenticated—Onus to show that Governor was 
not satisfied lies on him who asserts it 869/ 

-S. 2 (1) (a) — Detention orders under 

Bihar Aot V [5] of 19t7 expressed in name of 
Governor—Orders are regular and proper 

(FB) la 

Ss. 2 (1) (a) and 4 —Grounds of deten¬ 
tion order—Grounds based on prejudicial aot 
must have connection with or reference to 
public safety and maintenance of pablio order 
in Province of Bihar—Faofc that auoh pre- 
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Bihar Maintenanoa of Puhlio Order Act 

( contd.) 

4 udioial act may have oonsequenoes or repeioua- 
sioQS outaida Provinoe of Bihar would nob make 
detention order ilhgal 2 4la 

_ S.2(l) {'»)—Recital in duly authenti¬ 
cated order of detention—Recital will, in 
absence of any evidecoe as to its inaccuracy, 
be accepted by Court as establishing necessary 
condition foe passing order of detention—Onus 
of showing bad faith is on detenu 241c 

_S. 4 _Grounds required to be furnished 

to detenu—Particulars supplied must be such 
as would enable detenu to make representation 
—Vague and general assertions cannot take 
place of particulars—Statement in grounds 
furnished that detenu was member of rscently 
declared unlawful organization without refer¬ 
ence to nature of activity in which he was 

eneased_No sufficient compliance with S 4 

(FB) Ig 

_S. 4—That detenu caused strikes without 

mentioning whether they were legal or illegal 
is vague ground—That detenu is trusted 
lieutenant of a ocmmunisb leader or that he is 
a link between communists or that his activities 
are auspicious, is similarly vague 236 

_S. 4—Order containing grounds of deten¬ 
tion signed by “Additional Under Secretary 
to Government—"Additional Under Secretary * 
not included in R. 13 of Rules of Executive 
Business made under S. 59 (2), Government of 
India Act, 1935—Order is still valid 241d 

S . 4_Supplying of grounds of detention 

to detenu as soon as may be—Whether there 
was delay depends on facta of case—There was 

held no undue delay 869^ 

S. 4—PutniBhing of grounds and parti- 

_ « I L ^ ^ 


oalftta_They must be sufficient to enable 

detenu to make representation against deten¬ 
tion_Lawyer’s association with Communiet 

Party may be in professional capacity—Parti¬ 
culars should indicate nature of association and 
assistance rendered by lawyer detenu to 
Oommunist Party £69?t 

Bihav Money Lenders Act (III'[3] of 
193d\ S. II—Anomalous decree for loan and 
ooets—No juriadiotion to order instalments in 
respect of coats ^ 

Bihat Money-lenders (Regulation of 
Transaotions) Act (VII [7] of 1939), 
5. 2 f/I—Fresh instalment bond in respect of 
past liability—Nothing to suggest fresh advance 
aither actual or notional—Fiesb bond does not 
amount to "loan advanced”—Past liability 
incurred much before Act—Section 4 does not 
apply 307(1 

—S. 4— Fresh instalment bond in respect of 
past liability—Nothing to suggest fresh ad- 


Bihat Money-lenders (Regulation of 
Transactions) Act (cotUd.) 
vanoe actual or notional—Fresh bond does not 
amount to “loan advanoel”—Past liability 
incurred much before Act—Section 4 does not 
apply 807(1 

_S. 4— Registration of money-lenders— 

Provisions do not apply to casual money- 
lending 

Bihar Private Forests Act (III [3) of 
1940), S. 21 —Publication of order under 
S. 21 (1) in prescribed manner is imperative 
under S. 21 (2)—Rales as to mode of publica¬ 
tion not framed at time of publication of order 

_Order not re-publishad after rules were 

made—Contravention of order is no offence 

129 

Bihar Restoration of Bakasht Lands and 
Reduction of arrears of Rent Act (IX [9J 
of 1938), Ss. 2 and 3 ^ BoMing purchased by 
one of co-sharer landlords in execution of rent 
decree — Application for restoration of land 
under S. 3 maintainable 9026 

_ Ss. 3, 4 and 22 —Application under S. 3 

purporting to be on behalf of all dispossessed 
tenants owning holding but signed by one only 

_Defect is formal and can be remedied under 

S. 4—Landlord not objecting before revenue 
Court on ground of each defect cannot subse¬ 
quently question jurisdiction of revenue Oourc 
on such ground before civil Court 802ci 

_5. 5—Holding sold in execution of decree 

for arrears of rent but landlord not obtaining 
delivery of possession — Tenant not entitled to 
apply under S. 3 
Bihar Tenancy Act (VIII 

_Original raiyat of agricultural holding—ouD- 

lease by him for building purposes—Sub-lease 

is governed by Tenancy Act 
_ 5 I (3) _Municipal area — Act applies 

unless excluded by notification 441(1 

Ss. 3, 5 (3) —Under-raiyat cannot, unUsa 


there is custom, transfer his interest, even if he 
has occupancy status 

_5. 22 (2) (as amended in 1907) — Word 

“rent” used solely as measure of payment to be 

made 

__S. 22 (2) (as amended in Inter¬ 
pretation - Scope-S. 2-2 (2) is not concerned 
with rights of oo-sharers upon or after partition 

_It is concerned only with relation between 

transferee co-sharer as such with his co-sharers 

as such , 3 , a • a 

g 22 (2) _Co-sharer landlord in poaaes- 

Bion of holding — His position explained — 

fie cannot sever his two interests and sell hia 

right to hold land apart from hia interest as co- 

sharer—Transfer of holding to one person and 

mukartari interest to other — Transfer of hold- 
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Bihar Tenancy Act (contd.) 
irg fails to take effect—Transferee is not raiyat 
—Transferee of lonkarrari interest is not liable 
to pay rent 867a 

— 5. 26A — Institution of distraint proceed¬ 
ings under S. 121 by cc-sbarer landlords—Pro¬ 
ceedings withdrawn as having been instituted in 
ignorarce of law — Mere institution does not 
amount to any recognition of defendant as 
raiyat by plaintiff 3676 

• S, 26A —Occupancy raiyat cannot transfer 
his homestead without permission of landlord 
unless there is local custom in favour of such 
transferability — Burden to prove custom is on 
transferee — Burden not discharged—Finding 
should be that there is custom of non-transfer- 
ability (FB) 413 

■ >S'. S6A —Under-raiyat cannot, unless there 

is custom, transfer his interest, even if he has 
occupancy status • 444c 

- S. 26A — As amended in 1988 — Sale of 

occupancy holding under unregistered deed is 
void 464a 

- Sa. 26A, 158AA ar.d 158B — Rent decree 

—Subsequent transfer of holding by tenant — 
Transferee depositing fee under S. 26A in 
favour of person standing recorded in Register 
D to be deemed to have been recognised as 
transferee of holding — Execution proceedings 
against original tenant and auction sale not 
binding on transferee 484 

- Ss, 26A and 167 (as amended in 1938) 

— Mortgage of occupancy holding — Landlord 

purchasing it in rent sale — Mortgage is not 
extinguished without annulment 600 

■ S, 40 — Under-raiyat holding at bbaoli 

rent — Commutation Officer has no juriediolion 
to commute such rent — Subsequent suit by 
landlord maintainable 461 

—'S. 1J2A — Tenant applying for reduction 

of rent under certain clauses of S. 112A_Rent 

Reduction Officer has jurisdiotion to grant re¬ 
duction on ground not asked for _ This can 

also be done under Government notiffoation 
under S. 112A (1), dated 17th August 1988. in 
cases coming after notification 434 

-- S, 112A — Application by tenant under 

S. 112A (1) (d) — Rent Reduction Officer re¬ 
ducing rent under ol. (c) — Decision not ultra 
▼ires 469a 


—— 112A — Rent Reduction Officer not to 
decide basic rent and then further question of 
how much reduction to be given — Decision ia 
without jurisdiction and not to operate as res 
iudioiUa 45 9 j 

Ss. 112A (l) (d) and 113 — Reduction 

m rent — B. 112A alone gives jurisdiction_ 

Bar under S. 118 does not affect jurisdiotion_ 

Revenue officer granting second reduction 


Bibar Tenancy Act (contd.) 
within prohibited period—Revenue Officer does 
not act without jurisdiotion and second refine* 
tion is rioi ultra vires : 27 P L T 821 : 26 Pat 
693 : A I R (34) 1947 Pat 276, OVERRULED 

(FB) isea 

- S. J7i.A—Summaiy order under—No bar 

to maintainability of suit to determine rights of 
parties 497a 

- S. 171-A —Applicability—Section applies 

where mortgagee alone is in default—Mortgagor 
also in default — Section does not apply 

4976 

- Ss. 182 and 183 — Occupancy raiyat can¬ 
not transfer his homestead witbout permission of 
landlord unless there is local custom in favour 
of such transferability—Burden to prove custom, 
is on transferee—Burden net discharged—Find- 
icg should be that there is custom of non¬ 
transferability (FB) 418 

Caloatta Survey Act [l] of 1887), S. 22 
— No dispute on question of demarcation and 
no actual demarcation—Person is not prevented 
from showing that line in survey map represent¬ 
ing boundary between his and neighbour’s 
premises is erroneous : 18 P. L. T. 466 : A.I.R. 
(24) 1937 Pat. .516 : l7i 1 C; 45, Overruled 

182 

Chota Negpur Tenancy Act (VI [6] of 

1908), Ss. 19 and 43 —Privileged lands — 
Occupancy rights in—Acquisition of—Bat against 
acquisition — Conditions to be proved stated 

265c 

- S, 46 —Sale of occupancy bolding by ille- 

gitimato son of Bania born of a Ghasi woman, 
an aboriginal, is valid 478 

- Ss. 67 and 77 —Right of occupancy in 

korkar can be acquired in gbatwali lands under 
S. 67—S. 77 is no bat 457 

Civil Prooedure Code (V [5] of 1908), S. 9 
—Jurisdiotion—Meaning of, explained Dis¬ 
tinction between want of jurisdiction and irregu¬ 
lar asEumption of jurisdiction pointed out 

(FB) 1396 

-5. 0 — Exclusion of jurisdiction of civil 

Court — Eviction order under S. 11 (1) (a), 
Bihar Buildings (Lease, Rent and Eviction 
Control) Act—Suit to declare order ultra vires is 
not barred 474a 

- S, 11 — Continuation of prior application 

—Prior application dismissed owing to mistake 
of Court—So long as order is not set aside, fresh 
application for execution cannot be. treated as 
continuation of previous one—Dismissal of prior 
application operates as res judicata and cannot 
be ignored Ilia 

*3. ii—Suit wholly dismissed — Adverse 
finding against defendant is not res judicata 

I97ff 




CiYil P. C. (co7iid.) 

S, II—Ex part© decree—Oonatruckive res 


iudicata—Mortgage of village granted as servioe 

inam_Suit by mortgagee — Plea that village 

wa 3 inalienable raised by defendants but not 
pressed as defendants kept ex parte —Ex parte 
decision held operated as tea judicata on quee- 
tion of alienability of tenure 197/ 

—- S. II_Eseoution proceedings—Construc¬ 
tive rei judicata—Application for execution with 
epecial mention that certain payment by judg¬ 
ment-debtor eaves limitation—Judgment-debtor 
having opportnnity to show cause against execu¬ 
tion not- raising plea of bat of limitation — 
Subsequent attachment and proclamation of sale 
— Judgment-debtOE is precluded by res judi- 
oata from raising plea of limitation subsequently 
(Obiter) 

_ S. 11, Expl 4—Grounds of attack—Alie¬ 
nation by Hindu widow—Suit by alienee after 
widow’s death for partition and sepration of her 

share_Bevetsioner party to suit but not setting 

up his title as reversioner—Suit decreed—Subse- 
quent suit by reversioner that he was entitled 
to posBsssion as reversioner ia barred by 
tructive res judicata 

_ S. 11 _Muhammadan widow in possession 

of property of her deceased husband in lieu of 
dower debt — Execution of decree obtained 
against husband, against property — Execution 
dismiased on ground that widow was entitled to 
retain possesaion as long aa her dower debt was 
not paid—Widow giving up possession in favour 
of heirs of her husband — Another execution 
taken out against same property in hands of 
heirs — Previous decision held did not operate 
as res judicata 

_S. II—Rent Redaction Officer not to 

decide basic tent and then farther question of 
. how much reduction to be given — Decision is 
without jurisdiction and not to operate aa res 
judicata 4596 

-S. II. 0. B- 55. 0. 33, B. 10-Decree 

for maintenance in suit instituted in forma 
pauperis by one B — Defendants asked to pay 
court-fee—Oourt-fee not paid—Property subjeot 
to maintenance charge sold for arrears of court- 
fee and purchased by one R — Subsequently 
property sold for arrears of maintenance — 
Objection by R under 0. 21, B. 58 allowed 
Property again sold for arrears of maintenance 
and purchased by decree-holder B — Possession 
zesiated — Proceedirg under 0. 21, R. 100 
Suit by B for establishing right to possession— 
Order under 0. 21. R. 68 held was without 
jurisdiction and did not operate as res judicata 
—Statutory charge under 0. 8S, R. 10 was 
cubjeot to charge under maintenance decree 


Subject Index, A. i. b. i949 Fatka 

Civil P, C. (oontd.) 

R*s purchase was subject to mtuntenance charge 

4Q& 

Decision confined to 


- S. 11 —Rent suit — 

relationship of landlord and tenant and question 
of title gone into incidentally—Decision not to 
operate as res judicata on question of title— 
Decision in rent suit having no reference to 
years in suit but stating generally that relation¬ 
ship of landlord and tenant never existed— 
Decision is res judicata on the point 510 

_S. 20 _Cause of action and part of 

of action—Meaning of 270(X 

_ S Renunciation or disclaimer of con¬ 
tract to be effective must be communicated to 
other party — Court at place of communication 

of renunciation can try suit for breach of contract 

270<; 

_ S. 35 —Suit against Railway — A suit foe 

recovery of damages for damage to the railway 
coDsigoment was decreed without costs, where 
the notice under S. 80, Civil P. C. contained 
an error as to the date of the railway receipt 

93c 

_S. 65 and 0. 21, R 92 —Execution sale in 

favour of Sale set aside—Subsequent sale in 
favour of B — Sale in favour of -1 restored in 
appeal — B, held, did not acuqire any title by 
his purchase 304cx 

_S. 73 —"Assets held by Court’’— Appoint¬ 
ment of receiver in execution for management 
of judgment-debtor’s property—Moneys realised 

by receiver are assets 128 

_ 5 ^ SO _Notice— Validity of — Bona fide 

error as to date of railway receipt in notice held 
not sufficient to vitiate notice 93a 

_ 5 . SO _Delivery of notice — Mention of 

fact in plaint— Actual use of%ord "deliver" is 
not necessary 

_ s. SO and 0. 6 , R. 17 — No averment in 

plaint that notice under S. 30 bad been served 
even though such notice was in fact served— 
Amendment of plaint to include such a'^erment 
is competent 2G8a 

_g SO _Variance between notice and plaint 

— Suit against railway for damages—Name and 
residence of plaintiff mentioned in notice—tact 
that parentage of plaintiff was not given and 
amount claimed in notice did not exactly cor- 
respond with amount claimed in suit, is not 
sufficient to invalidate notice 

_ S SO — Suit against Central Government 

— Noti:e addressed to secretary to Central 

Government is valid 

_ 100 _Question of law — Suit against 

Railway CompaDy for damages for non delivery 
due to negligenoe — Evidence led aa to how 
goods were kept — Qjieetion whether from this 
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avidfiDCa it can be concluded tbafc there was 
negligence is not purely one of fact IIOj. 

■ S, 100 — New case — Plaintiffs claiming 
certain land on basis of their heirship —iSuit 
contested in two lower Courts on such basis — 
Plaintiff cannot in second appeal set up a claim 
to land in their own right as distinct from their 
-Olaim as heirs 1246 

_ S. 100 _New point—Plea of res judica'.a 

not taken in grounds of appeal — Plea net 
allowed to be raised at time of bearing of second 
Appeal 2146 

S. 100 — New point — Point of pure law 
ioan be raised for hret time in second appeal: 405a 
. S. 107 — Defendant 8 as guardian for 
minor defendant 2 entering into agreement with 
plaintiff to sell land — Land subsequently sold 
to defendant 1 — Suit by plaintiff for speciho 
performance of agreement and declaration that 
defendant 1 did not acquire title to property 
decreed — SpeoiQo performance ordered against 
defendant 8—'Defendant 3 not appealing—Ap- 
.peal by defendant 1 ^ Appellate Court cen set 
aside decree not only against defendant 1 but 
also against defendant 3 405(i 

- S. 107 — Issue whether person signing 

plaint and veridcation is principal officer of 
.plaintiff bank raised by defendant but not 
pressed and hading not given—Issue cannot be 
raised in application for leave to appeal to 
Privy Council against appellate decision in suit 

4486 

— ■ -S, 110 — Approbate and reprobate — No 
obleotion to notional value for purposes of stamp 
.duty, put by plaintiff on subjeot-matter of suit 
—Defendant patting same valuation in appeal 
—Ho is not estqpped from showing in applica¬ 
tion for leave to appeal before Privy Council 
that real value of subject-matter was more than 
Ba. 10,000 91 

S. 110 —Mortgage suit—Amount due must 
exceed Rs. 10.000 to satisfy Para. 1—-Property 
given as security is not property in dispute—De¬ 
cision that mortgagee is entitled to recover money 
AdvAuced is not one involving either claim to or 
queetion rcspcctiog security — Decretal dues in 
Bait is not value of property in dispute for pur- 
^poeea of Para. 2 448a 

— ■ S. 122—Daolsion of Single Judge in second 
appeal — Leave to appeal under Letters Patent 
Tejeoted — Subsequent application for leave to 
appeal to His Majesty in Council from decision 
of BiDgle Judge cannot be entertained by virtue 
cf S. Ill 77 

• - S. 115 —Other remedy — Order of Munsif 

nnder B. 144 — Appeal lies to District Judge_ 

fitgh Court cannot interfere in revision 

(FB) 183d 


Civil P. C- (contd.) 

-S. 116 — Subordinate Court — District 

Judge exercising jurisdiction under S. 78, Bihar 
and Orissa Village Administration Act (III [3] 
of 1922) is not subordinate to High Court 333 

-S. 115 — Appeal treated as application— 

Objection that revision is not maintainable as 
appeal lay cannot be entertained 337a 

- S. 225 — S. 77. Railways Act does not 

bar entertainment of suit — It prohibit* decree 
being passed if there is no notice — Court 
entertaining suit — Wrong decision on question 
of notice under S. 77, Railways Act — No 
question of want of jurisdiction or irregularity 
in exercise of jurisdiction arises — No revision 
is maintainable (FB) 4106 

_ S. 115 — No question of lack of jurisdic¬ 
tion or material irregularity in procedure—Fact 
that decision is incorrect is no ground for 
revision 472a 

_ S. 141 and O. 9, R. 13 — Applicability 

_Application for final decree in mortgage suit 

686 

*_ S, 144 —“Varied or reversed’*—Reversal 

or variation may not be in same proceeding or 
by superior Court (FB) 183a 

- S. 114 —Other remedy—Order of Munsif 

under S. 144 — Appeal lies to District Judge— 
High Court cannot interfere in revision 

(FB) IdSd 

- S. 148 — Decree directing plaintiff to 

deposit certain amount within certain time — 
Decree confirmed in appeal when time to make 
deposit bad already expired — Appellate deocee 
mu3t be deemed to have given fresh starting 
point for making deposit 514 

-S. 149 and 0. 33, B. 7 — Application 

for leave to sue in forma pauperis — Court.fee 
paid during pendency of application — Suit to 
be taken as instituted on date of filing of appli¬ 
cation and not on date of payment of court-fee 

465 

-iS. 252 — Inherent power to set aside ex 

parte final decree for foreclosure 68n 

-S. 252 and 0. 41, R. 19 — Appeal dis¬ 
missed as appellant failed to pay printing coat 
of appeal — Application to vacate order of 
dismissal and foe restoration of appeal —Appli- 
oition lies under S. 151 and not under 0. 41 
R. 19 112a 

- S. 151 — Limilation — Application foe 

exercise of inherent power—No limitation: 1126 

- S. 151, O. 22, Rr. 4 and 11 and O. 41, 

R, 4 — Decree against several defendants on 
footing of their joint and several liability — 
Appeal by defendants — Death of one of 
defendants— His heirs not brought on record 
within time — Heirs of deceased appellant 
should not be brought on record under inherent 
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power aa it would cauae prejudice to plaintift 
and would result in two inoonsiatent decreea 
— Whole appeal abates — 0. 41, R* 4 does 
not apply 

- S. 151 — Suit lot redemption of mortgage 

_Death of guardian ad litem of minor defen- 

dant — No fresh guardian appointed — Preli¬ 
minary decree passed — Appeal against, pen¬ 
ding — Trial Court passing final decree against 
major defendants — Application under S. 151 
by decree-holder to trial Court for restoration of • 
suit to stage at which guardian bad died on 
ground that decree was void for want of 
guardian ad litem of minor — Trial Court has 
no jurisdiction to entertain application, proper 
Court being appellate Court l^'^O 

*-S. 151 and 0. 21, B. 103 — Mortgage 

Bait _ Djath of mortgagor after preliminary 

decree — Wrong heirs substituted due to bona 
fide mistake of decree-holder and final decree 
passed_Property sold in execution and deli¬ 

vered to decree-holder auction-purchaser — 
Objection by real heirs under 0. 21, R. 100 
uphold and property restored — Remedy of 
decree-holder — Suit under 0. 21, R. 103 is 
not necessary — Application for fresh final 
decree against real representatives held was 
maintainable under S. 151 259£J 

-S. 161 and 0. 41, Br, 23 and 25 — 

Inherent power of remand — Appellate Court 
has inherent power to remand in oases not 
covered by Rr. 23 and 26 of 0. 41 — Remand 
must not be contrary to express provision of 
Code 838a 

-S. 161, 0. 4h B. 1, 0. 20, B. 3 — Re¬ 
jection of plaint for non-payment of court-fee 

_It cannot be restored under S. 151—Proper 

procedure for restoration is by way of review 
upon payment of proper court-fee ^ 866 

- S, 151 — Application under 0. 9, P.. 13 

dismissed for default—Restoration undet S.151 
ordered on applicant’s paying cost of opposite 
party — Costa accepted by opposite party and 
application restored — Opposite party is estop¬ 
ped from challenging restoration on ground of 
want of jurisdiction in Court 49 la 

- S. 151 — Application under, dismissed for 

default — It can be restored under S. 161 in 
exceptional cases 4916 

_ 0. 1 _Mere service of notice upon party 

does not make him party to appeal 906 

-0. i, B. 10 (2). S. 107 — Transposition 

of parties in appeal — High Court has power 
to transpose, whore ends of justice demand it, 
and change would not affect scope of appeal — 
S. 22, Limitation Act does not affect this power 

8096 


Civil P. C. (contd.) 

_0. 2, B 2 — Test to decide whether 0. 2, 

R. 2 is bar to later suit is whether cause is 
different — Earlier suit by plaintiff as lessor 
to eject defendants on termination of tenancy— 
Later suit on title and seeking to eject defen¬ 
dants as trespassers — Later suit held not 
barred 358a 

_ 0. 2, R. 2 — Different causes of action — 

Usufructuary mortgagee dispossessed from p^rt 
of mortgaged property as a result of sale in exe¬ 
cution of prior mortgage decree—Suit by mort¬ 
gagee for recovery of proportionate amount of 
mortgage money in respect of property from 
which be is dispossessed—Subsequent dispesses- 
sion by mortgagor from rest of property — 
Second suit for recovery of balance of mortgage 
money or in alternative for possession not barred 

487a 

_ 0. 3, R.4 Admissions by legal practi¬ 
tioners _Admissions on questions of fact and 

not questions of law, bind clients 197o 

_0. 6, R. Plaint— Construction — Suit 

by mortgagee for possession of mortgaged pro¬ 
perty — Mortgaged property in possession of 
mortgagor as lessee — Valuation—Prayer foe 
adjudging property as rehan property held ancil¬ 
lary 166a 

_0. 7, Br. 11 and 13 — Requisite oourt-fee 

not being paid, plaintiff omitting claim by 
amending plaint without permission of Court— 
Omission does not bar fresh suit in respect of 
that claim . 8586 

_0. 7, R- 11 W—Rejection of plaint for 

non-payment of court-fee—It cannot be restored 
under S. 151—Proper procedure for restoration 
is by way of review upon payment of proper 
court-fee 866 

_0 9, R, 13 —Application under, dismissed 

for default — Restoration under 8. 151 ordered 
on applicant’s paying cost of opposite party ^— 
Costs accepted by opposite party and application 
restored — Opposite party is estopped from 
challenging restoration on ground of want of 
jurisdiction in Court 491a 

_0 9,R. 13—Application under, dismissed 

for default—It can be restored under S. 161 in 
exceptional cases 4916 

_0. 20, R. 4—Lacision to be based on legal 

evidence — Judge not to be carried away by 
sympathy for party 

_0. 21, B. 17 (1) (2) — Executing Court 

allowing decree-holder to withdraw execution 
petition and re-file same after removing defects 

_Execution application re-filed after removing 

defect—Petition should be deemed to have been 
filed on date when it was first filed 427d 

_ Q, 21, R. 22 — Amendment of execution 

petition by addition of new property — Decree 
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alive and not barred — No fresh notice under 
0. 21, R. 22 on judgment-debtor is required 

401a 

- 0. 21, i?. 22 —Notice under, does not require 

judgment-debtors to be appraised of particular 
properties against which decree-holder wishes to 
proceed — Dscree-holder amending execution 
petition by adding new property in Hat of pro¬ 
perties against which execution was sought— 
Nolice under 0. 21, R. 22 served before amend¬ 
ment—After amendment notice under S. 13, 
Bihar Money-lenders Act served on judgment- 
debtors — Judgment-debtors cannot insist on 
fresh notice under 0. 21, R. 22 after amend¬ 
ment 4016 

-0. 21, II. 22 —Joint family — Father — 

Decree against—Son’s liability —Suit on band- 
note executed by person as karta — Sons and 
grandsons also impleaded — Decree in terms 

against father, sons and grandsons_ Decree 

against father is not in representative capacity 
—Sale of property in execution of decree against 
father — Right, title and interest of sous and 
grandsons do not pass — Decree-holder cannot 
directly proceed against interest of sons and 
grandsons, in the absence of notice under 0. 21, 
R. 22 to them — He cannot indirectly do under 
"son’s pious obligation’* rule, what he cannot do 
directly 401c 

- 0. 21, a ‘16 — Provident fund — Attach¬ 
ment of—Rules vesting only management and 
control of funds in trustee and notits ownership 
—Attachment order of fund can validly issue 
against company 837i 

- 0 , 21, R, 46 — Attachment according to 

procedure under O. 21, B. 46 — 0. 21, R. 46 
alone applicable — Attachment must be taken 
under that provision however it was headed;337c 
- 0.21, R. 64 —Immovable property—Inte¬ 
rest of mortgagee is immovable property 170a 

-0. 21, R. 54 —Order of attaehmanb issued 

in Form 5 of Appendix F instead of Form 24 
of Appendix E—Attachment is invalid 1706 

*-O. 22, R, 3 — Mortgage suit — Death of 

mortgagor after preliminary decree — Wrong 
heirs substituted due to bona fide mistake of 

decree-holder and final decree passed_Property 

sold in execution and delivered to decree-holder 
auction-purchaser—Objection by real heirs under 
O. 21, R. 100 upheld and property restored — 
Remedy of decree-holder — Suit nndfr O. 21, 
R. 108 is not necessary — Application for fre^b 
final decree against real representatives held was 
maintainable ucdet S 161 259a 

—I—O. 22, R. 8 — Death of party after preli. 
minary decree in mortgage suit but before 6nal 
decree—No question of abatement of suit arisen 

2596 
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- 0. 22, R 5—Wrong person substituted' as- 

legal representative — Mortgagor dying after 
preliminary decree in mortgage suit—Wrong 
persons eubsliluted as legal representatives by 
bona fide mistake and final decree passed 
against them and mortgaged property sold in 
execution — Proceedings do not bind the mort¬ 
gagor’s estate or the real heirs ; (Decree-holder 
can apply for vacating final decree and passing 
fresh final decree after substituting real heirs.) 

259c 

- 0. 22, R. 4 — Appeal against order of Dis¬ 
trict Judge by creditor — Soma of debtors- 
respondents dying — Non-substitution of legal 
representatives—Appeal does not abate—Person 
interested is Official Receiver 

- 0. 23, R. 1 —Requisite court-fee not being 

paid, plaintiffi omitting claim by amending 
plaint without permission of Court — Omission 
does not bar fresh suit in respect of that claim 

8586 

- 0. 29, R. 1, 0. 41. R.l —Issue whether 

person signing plaint and verification is princi¬ 
pal officer of plaintiff bank raised by defendant 
but not pressed and finding not given — Issue 
cannot be raised in application for leave to 
appeal to Privy Council against appellate deci¬ 
sion in suit 4186 

-O- 30, R. 4 —Law of abatement does not 

apply in case of persoos sued in name of firm 
—Firm declared insolvent— Non-sobstitution 
of legal representatives npon death of some 
members of firm—No abatement— (Obiter),GSb 

-0. 31, Rr. 3 (& 6 — Notice— Application 

for making preliminary decree fioal—Notice to 
defendant is not necessary 68a 

-0. 31, R. 3 — Civil P. C. (1908), S. 141 

arid 0. 9 R. 18—Applicability—Application for 
final depree in mortgage suit 666 

-O. 39, R. 1 —Injunction against third party 

—Suit for dissolution of partnership_Recei¬ 

ver appointed in suit—Certain sum of money 
due by lessee to firm on account of arrears of 

rent in respect of lease of sugar faotory_On 

application by receiver, Court ordering lessee 
not to withdraw any amount from certain Bank 
—Order held was within jurisdiction 496 

-O. 10, R. 1 — Simple mortgage — Final 

decree for sale — Receiver of property can be 
appointed — Receiver to pay towards interest 
on mortgage—Balance to be paid to mortgagor 
—Personal decree is not essestial 24 

- - 0. 40, R. 1 (c )—No "wilful default" or 

"gross negligence" on part of receiver establish¬ 
ed—Cl, (o) has no application 4726 

-0. 41, R. 1 —Issue whether person sign- 

iug plaint and verification is principal officer 
of plaintiff bank raised by defendant but not 
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pressed and finding not given — Issue oannot 
be raised in application for leave to appeal to 
Privy Council against appellate decision in suit 

448fc 

_ 0. 41, B. 4 —Decree against father, sons 

■and grandsons—Elocution taken out— Some 
sons and grandsons not impleaded in execution 
case—Property sold including interests of those 
who were not impleaded — Appeal by father— 
6ale in respect of those who were not impleaded 
set aside, even though they bad not appealed 
— Order held bad — Order 41, Rr. 4 and 33, 
held did not apply 

- 0.41, B. 4—Defendant 3 as guardian for 

minor defendant 2 entering into agreement 
with plaintiff to sell land—Land subsequently 
sold to defendant 1—Suit by plaintiff for speci¬ 
fic performance of agreement and declaration 
that defendant 1 did not acquire title to pro* 
petty decreed— SpeoiBc performance ordered 
against defendant 3 —Defendant 3 not appeal* 
tng—Appeal by defendant 1—ippellate Court 
can set aside decree not only against defendant 
1 but also against defendant 3 AOod 

_0. 41, B. i4—Mere service of notice upon 

party does not make him party to appeal 90& 

- 0. 41, B. 50—Appeal, parties to—Decree 

in favour of several plaintiffs—Appeal—One of 
them not made respondent—Appeal held not 
property oonstituted and setting aside of decree 
was without juiisdiction 

- 0. 41, R. 20 —Transposition of parties in 

appeal—High Court has power to transpose, 
where ends of justice demand it, and change 
would not affect scope of appeal—B, 22, Limi¬ 
tation Act, does not affect this power 8036 

_ 0.41,B.21 —Notice of appeal—Rules 

and practice of Patna High Court—Daily cause 
list not mentioning name of respondent’s advo- 
cate—Appeal heard ex parte— Held, that res¬ 
pondent was prevented by euifioient cause from 
appearing — Application to set aside decree, 
held governed by Art. l69, Limitation Act — 
Time ran from date of knowledge of decree: 602 
_0. 41, B. 22 — Respondent cannot chal¬ 
lenge decree — Defendant in ejectment suit 
claiming limited interest as tenant — Claim 
negatived—Award of damages against him — 
Had claim been established, same amount would 
have been decreed against him as rent — 
Appeal by plaintiff—Defendant as respondent 
oannot reopen question of title without filing 
cross appeal 

-0. 41, Br. 23, 27 — Additional evidence 

not admissible under R. 27 — Mere fact that 
appellate Court desires it is no ground for 
remand 83 Se 


Civil P. C. (ctntd.) 

- 0. 41, R. 23 — Party failing to adduce 

evidence with open eyes— Case should not be 
remanded to give party second chance to 
adduce evidence 333/ 

_0. 41, R. 57—Failure to apply for com¬ 
mission in trial Court is not euffioient for i?8u- 
ing one by appellate Court 33 •’d 

-0. 41. R. 27 (c) (Pat.) — "If appellate 

Court requires”—Requirement as to additional 
evidence must be of Court 3336 

- 0. 41 It. 27 (c) (Pat.) “To enable it 

to pronounce judgment” — Something more 

than mere difiicuUy in coming to deoisiou is 
contemplated 

_0. 41, R- 33 — Decree against father, 

sons and grandsons — Execution taken out — 
Some sons and grandsons not impleaded in 
execution case — Property sold including in- 
tecests of those who were not impleaded — 
Appeal by father — Sale in respect of those 
who were not impleaded set aside even though 
they had not appealed — Order held bad — 
Order 41, Rr. 4 and 33, held did not apply 

4014 

_0. 41, R. 33 — Defendant 3 as guardian 

for minor defendant 2 entering into agreement 
with plaintiff to sell land — Land subsequently 
sold to defendant 1 — Suit by plaintiff for 
specific performance of agreement and deolara- 
tion that defendant 1 did not acquire title to 
property decreed—Specific performance ordered 
against defendant 3 — Defendant 3 not appeal¬ 
ing_Appeal by defendant 1 — Appellate Court 

can set aside decree not only against defen¬ 
dant 1 but also against defendant 3 4054 

_0 , 47, R, 4 (2) — Notice — Notice to all 

persons interested in opposing review applica¬ 
tion is essential 117a 

Club—Distinguishing feature of—No member as 
such is liable to pay any money beyond hia 
subscription — Held that caste organisation or 
’Sabha’ in question was not a ‘club’ 184c 

Contempt — Disobedience of injunction decree 

_Equity acts in personam— Disobedience not 

by persons named as defendants but by those 
claiming through them—They cannot bo pro¬ 
ceeded against in contempt (SB) 39 

Contempt of Court — Granting of adjourn- 
ment — Trying Magistrate must exercise bis 
judicial discretion — It is unfettered by outside 

authority_Superior executive officer writing 

to trying Magietrate to adjourn case pending 
before him and also dictating order to be 

passed is guilty of contempt of Court 
^ (FB) 233c 

_Legality or otherwise of detention — 

Legality has to be considered not with refer¬ 
ence to particular order of detention only —• 
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Contempt of Court Leonid J 
Legality of detention under first order of deten< 
tion under consideration—Detaining authority 
also having second order of detention against 
same detenu — Detaining authority cannot< 
withhold second order of detention and produce 
it for detaining detenu after order of release 
has been passed on first order of detention — 
Detention of detenu after order of release was 
held in circumstances of case not due to in. 
tentional disregard of order of release and there- 
fore did not call for rule for contempt to issue 

247 

-Contempt of Court of Sub-divisional Magis¬ 
trate holding judicial and executive function — 
Communication made to him in bis executive 
function is not contempt but communication 
made regarding case pending before him is con¬ 
tempt — Communication by member of Legis¬ 
lature in good faith and hona fide believing it 
to be his duty will be contempt — High Court 
took serious view of contempt in spite of un¬ 
qualified apology and in order to set example 
imposed fine of Rs. 500 485o 

Contempt of Courts Act ('X/I [12] of 1926), 
8s. 1 and 3 — Granting of adjournment — 
Trying Magistrate must exercise bis judicial 
discretion — It is unfettered by outside autho¬ 
rity — Superior executive officer writing to 
trying Magistrate to adjourn case pending before 
him and also dictating order to be passed, is 
guilty of contempt of Court (FB) 2330 

- Ss. 1 and 3 — Contempt of Court of Sub- 

divisional Magistrate holding judicial and exe- 
outive function — Communication made to him 
in bis executive function is not contempt but 
communication made regarding case pending 
before him is contempt — Oommnnioation by 
member of Legislature in good faith and tona 
fide believing it to be his duty will be contempt 
— High Court took serious view of contempt 
in spite of unqualified apology end in order to 
set example imposed fine of Rs. 500 4350 

Contract Act (IX [9j of 1872), Ss. 4 and 39 
—Renunciation or disclaimer of contract takes 
place where it is communicated 2706 

* - S. 11 —Mother-guardian of Hindu minor 

entering into contract as mother and guardian 
to sell land to plaintiff — Land, however, sold 
to third person—Contract being void and there 
being absence of mutaality, epeoifio performance 
cannot be decreed — It cannot also be decreed 
against mother in respect of her life interest 
only 4056 

-S. 23 — Marriage contract is not per se 

opposed to public policy and therefore void • 
(Per Manohar Lall Bamastvami J. contra) 
—-Plaintiff breaking contract is entitled to 
refund of money paid 9 so 
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-S. 39 — Renunciation or disclaimer of 

contract to be efi'eotive must be communicated 
to other party — Court at place of communioa- 
tion of renunciation can try suit for breach of 
contract 210 c 

- S. 43 — Caste organisation or 'Sabha* — 

Defendants, some members of Sabha, jointly 
promising plaintiff to return certain deposits 
made by him according to Sabha resolution — 
Suit against defendants for recovery of deposits 
—S. 43 applies and suit is maintainable 1846 

-Ss. 65 and 73 — Marriage contract is not 

per se opposed to public policy and therefore 
void : (Per Manohar Lall J.\ Bama&wami 
contra) — Plaintiff breaking contract is entitled 
to refund of money paid 250 

-S. 69—Reimbursemyit and contribution— 

Distinction — Suit for contribution is different 
from suit for reimbursement—Section does not 
apply to suit for contribution 5226 

- S. 70 — Scope and applicability — Pro¬ 
perty mortgaged — Prior mortgagee seeking 
execution of mortgage decree by sale — Pur¬ 
chaser of property paying up decretal amount 
and averting sale—Property including share of 
property purchased by puisne mortgagee in 
execution of bis mortgage decree — Suit by pur¬ 
chaser against puisne mortgagee for reimburse¬ 
ment — Section 70 held applied and plaintiff 
was entitled to decree for reimbursement : 5220 

-S. 73 — Scope — Mortgagee dispossessed 

from part of his security—Mortgagee may retain 
possession of rest and sue mortgagor for reco¬ 
very of portion of mortgage money as damages 
for breach of implied contract under S. 65, T. P. 
Act— Such suit falls under S. 73, Contract Act 
and not under S. 68, T. P. Act 4876 

Co-sharer—General law governing tights of co- 
sharers in land stated 166 

Partition — Principles of justice, equity 

and good oonaoience must be applied_Go-eharer 

in possession making improvements—Such land 
should be allotted to him — Purchase by co- 
sharer resulting in accretion to joint property— 

Ail oo-shareis are entitled to benefit_Co-sharer 

transferee cannot, by accepting large salami and 
small rent, deprive others of fair rent 16(2 

Coart-fees Act (VII [7] of 1870), S. 7 (iv) 
and (v) — Alienation by Hindu widow —Suit 
for possession by reversioner on her death — 
Suit governed by S 7 (v) and not (iv) 328 

- S. 7 (tv) (a) and (x) (c) — Defendant 

executing mokarrari deed in favour of plaintiff 
— Bub subsequently cancelling it and refusing 
to make over deed or to endorse registration 
receipt in favour of plaintiff—Consideration not 
passing from one party to other—Sait by plain¬ 
tiff for declaration that he was entitled to get 


IS 


SxJBJECT Index, A. I. R. 1949 Patna 
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back registration receipt duly endorsed in his 
favour or deed itself — Sait held was governed 
by S. 7 (iv) (a) and not by S. 7 (x) (o)—Valua¬ 
tion put upon plaint by plaintiff hdd not arbi¬ 
trary 5*20 

--S. 7 Uv) (c) and (v) — Money decree 

against zamindar — In ezeoation some touzis 
forming part of bis Government Gbatwali estate 
Bold—Objection under 0. 21, R. 90. Civil P. G., 
by him dismissed— Suit for declaration of title 
and for possession on ground that estate being 
inalienable sale was nullity — Declaration held 
was essential part of relief— Sait held, was one 
for declaration with consequential relief of 
possession governed by S. 7 (iv) (o) and not by 
B. 7 (v) 201 

_ S. 7 (iv) (c) — Suit by reversionary heir 

for appointment of receiver of properties in 
possession of widow—Act of waste alleged—No 
declaration that they are not binding on plaintiff 
asked for — Oourt-fee payable is under Sob. II, 
Art. 17 (vi)and notS. 7 (iv) (o):a. I, R. (9) 1922 
Pat. 61: 3 P.L.T.21; 62 I. 0. 36, OVERRULED 

346 

-jS. 7 (iv) (c) and (v) — Applicability — 

Money decree against Hindu father — After bis 
death, name of son substituted in execution procee¬ 
dings—Property sold in execution and possession 
delivered to auction purchaser—Suit by son for 
possession on ground that debt by father was 
incurred for immoral purposes and notices of 
execution proceedings were fraudulently suppres¬ 
sed—Suit held governed by S. 7 (iv) (c) and not 
by S. 7 (v) 863 

- S. 17—Distinct Bubjeoke — Application by 

T and B for leave to sue in forma pauperis — 
Death of B before disposal of applioation —Ap¬ 
plication rejected — T allowed to pay court-fee 
on moiety of his share—Later B's widow apply¬ 
ing for being added as plaintiff — Her prayer 
allowed — She, held, ought to pay court-fee 
separately on value of her moiety share—Order 
demanding payment of difference between oourt- 
fee payable on value of entire property and 
court-fee already paid by T held wrong 425 

- Sch. Ill Art. 17 (vi) — Suit by rever¬ 
sionary heir for appointment of receiver of pro¬ 
perties in possession of widow — Acts of waste 
alleged—Nodeclaration that they are not binding 
on plaintiff asked for — Court-fee payable is 
under Sob. II, Art. 17 (vi) and not S, 7 (iv) (o): 
A. I. R. (9) 1922 Pat. Gl : 3 P. L. T. 21 : 62 
I. C. 86. Overruled 846 

Griminal Procedure Code (V [5] of 1898)t 
S. 145 — Sub-soil minerals, disputes as to — 
Such disputes come within scope of section where 
question is as to actual physical poesession and 


Griminal P. C- (contd.) 

not merely as to right to prospect or to conduct 

mining operations (SB) 146^ 

*- S. 145 — Evidence of title — Mmes and 

minerals—Decree of civil Court declaring title in 
one of parties—No reliable evidence in proceed¬ 
ing under S. 14 > as to actual possession of oppo¬ 
site party—Magistrate can declare party, in whose 
favour title was declared, to be in possession, 
however slight may be the evidence of such 
possession (Sinha and Das J JMcredxth J, 
contraj (SB) I4£«i 

-Ss 145 and 107 —Proceeding under S. 145 

cannot be converted into one under S. 107 on 
basis of report under Bihar Bakasbt Dispniea 
Settlement Act (XIII [13J of 1947) —Report ia 
not evidence in the case 4S2 

- S. 146 (H — Magistrate’s failure to give 

reasons for his satisfaction that danger of breach 
of peace existed — There is no question of 
jurisdiction involved, though procedure is not 
in accordance with S. 145 (1) — Final order 
would not be set aside on this ground (Meredith 
J.) (SB) ]4Sa 

- S. 145 (4 )—Crops severed and stocked on 

land which is not subject matter of dispute can¬ 
not be attached 58a 

_S. 190 i 1) (c) —Transferee Magistrate can 

put on trial other persons not named in com. 
plaint 47a 

_ S. 190(1) (c) — Complaint to District 

Magistrate — Process issued—Case transferred 
to another Magistrate — Another complaint 
against another person for some offence to Dis¬ 
trict Magistrate — District Magistrate held bad 
jurisdiction to entertain such complaint 41b 

-S. 197 —Absence of sanction— Procedure 

— Submission of record to District Magistrate 
for obtainiog sanction is not correct 862; 

-jS. 202 — Magistrate directing inquiry by 

Subordinate Magistrate — Subsequent order by 
him that he would hold fresh inquiry himself ie 
irregular 8Ja 

_ S. 202 —Enquiry under, should not bo coo- 

verted into full-dress trial 86<2 

_ S. 203 — Whether prima facie case has 

been made or not does not depend on whether 
accused has been heard or not 86c 

_ S. 242 _Summons case — Particulars of 

offence must be explained to accused, though 
no formal charge is essential—■ But non-com¬ 
pliance is merely an irregularity and not illegar 
lity vitiating trial, if accused is examined under 
S. 842 and there is no prejudice : 17 P. L. T. 
609 : A. I. B. (23) 1986 Pat. 501 : 165 I. 0. 
8 44, Overruled S23t 

*_ S. 544—Stay and adjournments—Execu¬ 

tive officers not to direct stay of criminal pro¬ 
ceedings (PB) 2222:-' 
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- S. 544 —Adjournmecfc — Gcvernment de- 

siring adjournment of oase — It must furnish 
adequate reasons through Public Prosecutor — 
Conduct of Government, District Magistrate and 
trying Magistrate criticised 230c 

-b' 5 14: —Granting of adjournment—Trying 

Magistrate must exercise his judicial discretion 
—It is unfettered by outside authority — Supe¬ 
rior executive officer writing to trying Magis¬ 
trate to adjourn case pending before him and 
also dictating order to be passed, is guilty of 
contempt of Court (FB) 233c 

-.S 348 — Section presupposes that Magis¬ 
trate has power to commit to Court of Session 
{ Obiter) 317c 

- S: 340 — Second Class Magistrate trying 

case finding that on account of previous con¬ 
viction sentence more severe than be can pass 
should be inflicted — No sufficient ground for 
committing case to Court of Session under 
S. 849—He can refer case under S, 319—Case 
can be committed under S. 348 only when there 
are sufficient grounds — Criminal P. C. (1898), 
S. 348 817a 

■ -S, 349 — Magistrate referring case cannot 

pronounce conviction—Remarks held mere sur¬ 
plusage and legal nullity 3176 

-5. 367 — Judge discussing defence version 

in light of deposition by defence witnesses and 
rejecting it— Evidence of defence witnesses not 
considered separately — Judgment is not faulty 

828a 

- Ss. 369 and 661A — Order under S. 491 

cannot be reviewed_No successive applications 

on same facts are maintainable—Common Law 
of England has no application in India 2G2 

- Ss 403 and 203 —Dismissal of complaint 

under S. 203 It can be revived without fresh 

complaint ('06ifer^—Oomplamt'dismiesed after 
consideration of police report that it was false 
and malicious — Protest petition filed by com¬ 
plainant before dismissal of complaint, not dis¬ 
missed _This petition held could be treated as 

fresh complaint and trial ordered 256a 

-S. 403 — Dismissal of complaint under 

S. 203 —Although fresh trial can be ordered, it 
should be ordered only in exceptional cases, e. g., 
where new facts have come to light — It should 
not be ordered in order to find out whether 
complainant should be proseouted for offence 
under S. 211, Penal Code 2566 

*- Ss. 423 and 435 and General Rules 

and Circular Orders (Patna High Court) Ch. V, 
Para 46 — Calling for records in pending and 
completed cases— Executive Officers nob to call 
for records of criminal cases (F B) 222c 

■" Ss. 423 and 435 — District Magistrate_ 

Capacity of in relation to oases pending before 
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subordinate Magistrates — Capacity is only of 
appellate or revisional Court—None to prejudice 
bis mind in relation to such case 449a 

- S. 435—High Court calling for records of 

case pending before inferior Court — It is duty 
of latter to comply as early as possible— Inten- 
tional delay is liable to be dealt with severely 

(F B) 23 d 

- S. 439 — Withdrawal of prosecution with 

consent of Court— Order of discharge or acquit¬ 
tal — Order is judicial and is liable to revision 

— High Court can see whether in giving con¬ 

sent, Magistrate exercised discretion properly— 
No interference unless withdrawal is manifestly 
improper (FB) 233a 

-S 452—Legality or otherwise of detention 

— Legality has to be considered not with refe¬ 

rence to particular order of detention only — 
Legality of detention under first order of deten¬ 
tion under consideration — Detaining authority 
also having second order of detention against 
same detenu— Detaining authority cannot with¬ 
hold second order of detention and produce it 
for detaining detenu after order of release has 
been passed on first order of detention— Deten¬ 
tion of detenu after order of release was held in 
oircumstanoes of case not due to intentional 
disregard of order of release and therefore did 
not call for rule for contempt to issue 247 

- S. 491 —Order under, cannot be reviewed 

— No successive applications on same facts are 

maintainable — Common Law of England has 
DO application in India 262 

- S. 491 (l) (b) — Illegal detention— Pri¬ 
soner properly committed to prison, improperly 
released — Subsequent detention without fresh 
warrant to serve rest of imprisonment is not 
illegal 41 

* - S. 494—Scope—Giving or withholding of 

consent — Discretion to be exercised judicially 

— Court making no attemptvto exercise disore- 
tion but permitting withdrawal on order of 
Government — High Court will interfere 

^ (FB) 222fl 

-5. 494 —Matter sub-judice—Government 

not to hold parallel enquiry for instructing Pub- 
blio Prosecutor to withdraw from prosecution 

(FB) 222i 

——S. 494 —Withdrawal of prosecution with 
consent of Court—Order of discharge or acquit¬ 
tal—Order is judicial and is liable to revision — 
High Court ojn see whether in giving oonsant, 

Magistrate exercised discretion properly_No 

interference unless withdrawal is manifestly im¬ 
proper (FB) 233a 

-S. 494 — Prosecution may be allowed to 

be withdrawn for reasons of State (FB) 2836 
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- S, 4P4->Ord6i of disoharge— Subsequent 

prooeedinge taken and second order of discharge 
without first order having been set aside are 
without jurisdiotion 4496 

-.S. 494— “With the consent of the Court” 

Consent means consent by free and independent 
Magistrate—Magistrate merely passing order of 
discharge on ordersof superiors—Discretion not 
judicially esercised— High Court can interfere 
in revision 4490 

-S. 494—Consent—Judicial exercise of dis- 

oretion in giving consent— Public Prosecutor 
oommunlcating bis instructions from District 
Magistrate or Provincial Government to trying 
Magistrate and infiuencing him—High Court in 
revision can take into consideration such instruc¬ 
tions to decide judicial exercise of discretion ^ 
Magistrate 4l9a 

_S. 495 — Words "any such officer” in 

eub s. (2) include only officers mentioned in 
sub s. (1) and not any person permitted to con- 
duct prosecution—Private complainant, who is 
permitted to conduct prosecution is not entit¬ 
led to withdraw prosecution—He must ask Pub¬ 
lic Prosecutor to do it or move District 
Magistrate to so direct him 844 

- S. 614 —Forfeiture—Condition should be 

strictly construed—Surety bond for appearance 
of accused before particular Court— Forfeiture 
•cannot be ordered by another Court to which 
case is subsequently transfeied, for non-appear¬ 
ance before that Court 196 

-S. 616-A —Truck of businessman detained 

in custody in connection with certain offence 
committed by another —> Order for release of 
truck on security—Security furniehed— Subse¬ 
quent refusal of Magistrate to band over oar on 
ground that it was required as an exhibit in 
another case—Refusal is improper 44 

- -S. 526 —Grounds of transfer—Petition to 

Prime Minister relating to same affair—Petition 
sent to trial Magistrate for enquiry and report 
—He should express bis inability to bold enquiry 
as criminal case relating to same matter was 
pending before him— His bolding inquiry and 
submitting report held good ground for transfer 

105<z 

•S. 626 —Apprehension in the minds of accu¬ 
sed that Court is not wholly impartial is enough 
ground for transfer—Duty of Magistrates who 
are both executive and judicial officers, pointed 
out 4865 

- Sb, 526 (1 J and (8)~~ S. 526 (1) confers 

wide powers of transfer on High Court— Exer¬ 
cise of power under els. (e) and (ii) of S. 526 (1) 
does not depend on termination ox otherwise of 
trial in its restricted sense— High Court can 
transfer case even when it is posted for judg- 

1949 Indexes (Pat.) 3 
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moot— Limitations mentioned in 8. 526 (8) 
have no reference to High Court's power of 
transfer 1055 

-S. 528 — First informant has no right to 

apply for withdrawal 2h06i 

—S 528 —Application for withdrawal of case 
—Trial Magistrate should not refer it for orders 
to District Magistrate—He should himself either 
reject or accept it. (Magistrate’s conduct in 
referring case to District Magistrate severely 
oriticisei) 2305 

-S. 537 — Summons case— Particulars of 

offence must bs explained to accused, though 
no formal charge is essential—But non-compli¬ 
ance is merely an irregularity and not illegallity 
vitiating trial, if accused is examined under 8. 812 
and there is no prejudice i 17 P. L. T. 609 : 

A. r. R. (23) 193G Pat. 501 : 165 I. C 841. 

Overruled 8235 

Custom (Bihar)—Cbandnadar — He cannot 
transfer his holding without the landlord’s con¬ 
sent I80a 

Deed — Construction— Words— "Nabira” 
means any issue of son— Deed of waJef —Deed 
providing for maintenance of tvakif's 7iabirgan 

_Maintenance also provided for those who 

might be born in male line— Daughter of son’s 
90 n oi wakif held answered latter description 
and was entitled to maintenance 526a 

Electricity Act (IX [0] of 1910), Ss- 9 
and 28 — Excess Profits Tax Act, S. 8 (8) and 
(5)_“On or after the lat day of September 
1939”—Licensee, supplying electricity, apply¬ 
ing to Government in 1937 for permission to 
transfer license to aasesaee company — Draft 
agreement on 28th August 1938 between licen¬ 
see and assessee providing for assessee company 
to take over from licensee business and assets as 
from Isb January 1988—Government sanction¬ 
ing transfer on 18th November 1989—Agreement 
between licensee and assessee, concluded on 20tb 
July 1940, providing for company to take over 
business and'assets as from Ist January 1988— 
S. 8(3)and (6) held applied to facta of case: 114 
Evidence Act [l] of 1872), S. 91— Zar- 
pesbgidar can transfer zarpeshgi interest even 
if he is not in possession of zarpeshgi deed 

I70<j 

_ .S. 92 _Deed of sale acknowledging receipt 

of consideration— Passing of title made depen¬ 
dent upon passing of consideration money — 
Evidence admissible to oontradict receipt of con¬ 
sideration 

_5. 101 _Occupancy raiyat cannot transfer 

bis homestead without permission of landlord 
unless there is local custom in favour of such 
transferability — Burden to prove custom is on 
transferee — Burden not discharged — Finding 
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Bbuatd be tbac there is cnetom of noa-trausfera- 
bilisy (FB) 413 

- S. 114 — Recital in duly authenticated order 

of detention — Recital will, in absence of any 
evidence as to its inaccuracy, be accepted by 
Ocnrc as establishing necessary condition for 
passing order of detention — Onus of showing 
bad faith is on detenu 241c 

- S. 114, Ulus, (e) —S- 59 (2), Government 

of India Act (1935) as adapted by the Provi¬ 
sional Constitution Order, 1947, applies to execu¬ 
tive act — Legislative act ot Governor — No 
provision regulating manner in which such act 
shall be autbenticated — Governor's function 
ondor S. 02. is legislative — Notihoation under 
S 92, extending Bibar Maintenance of Public 
Order Act, 1047,. to Chotanagpur Division — 
Notification purporting to be signed by Obief 
Secretary “by order of Governor of Bihar” — 
Under S. 114, Ulus, (e), Evidence Act, it must 
be presumed that it was so signed and that it 
was in consequence of Governor having so direc¬ 
ted (Per Division Bench) 369a 

- S. 114, Ulus, (e )—Satisfaction of Provin¬ 
cial Government—Order stating that "Whereas 
Governor is satisfied”—Order properly authen¬ 
ticated — Onus to show that Governor was not 
satisfied lies on him who asserts it 869/ 

- S. 115 — Approbate and reprobate — No 

objection to notional value for purposes of stamp 
duty, put by plaintiff on subjeot-matter of suit 

_Defendant putting same valuation in appeal 

_ He is not estopped from showing in appli¬ 
cation for leave to appeal before Privy Council 
that real value of subject-matter was more than 
Ba. 10,000 91 

-S. 115 — Application under 0. 9, R. 13, 

Civil P. 0., dismissed for default—Restoration 
under S. 151 Civil P 0., ordered on applicant's 
paying cost of opposite party — Costs accepted 
by opposite party and application restored — 
Opposite party is estopped from cballengiDg 
restoration on ground of want of jurisdiolion in 
Court 491a 

Excess Profits Tax Act (XV [IS] of 1940), 
S. 8 (3) and, (s )—‘ On or after the 1st day of 
SeplemOer 1980 '—Licensee, supplying eleotri. 
City, applying to Government in 1937 for per- 
missK n to transfer Jioense to asseseee company 
— Draft agreement on 28th August 1988 between 
licensee and asse^see providing for assessee 
company to take over from licensee business and 
assets as from 1st January 1988—Government 

aanotiomng transfer on I8tb November 1989_ 

Agreement between licensee and asseseee. con¬ 
cluded on stOch July 1940, providing for company 
to take over business and assets as from let 


Exoesa Profits Tax Act (contd,) 

January 1938—S. 8 (3) and (6) held applied to 
facts of case 114 

GoYernment of India Act (1935) (26 Geo. V 
it 1 Edw VllI 0. 2j, i>s, 49 and 59—Bihar 
Maintenance o! Public Order Act (V [5J of 1947), 
S. 1 (3), Proviso — Notification extending Act 
issued by Governor of Bihar instead of by 
Provincial Government — Extension not illegal 

(FB) Id 

-S. 59 —Detention orders under Bihar Act 

V [5] of 1947 expressed in name of Governor— 
Orders are regular and proper (FB) la 

- S. 59 2) — Order containing grounds of 

detention signed by Additional Under Sacretary 
to Government—“Additional Under Secretary” 
not included in R. 18 of Rules of Executive 
Business made under S. 59 (2), Government of 
Ihdia Act, 1935—Order is still valid 24:ld 

- S. 69 (2), as adapted by the Provisional 

Constitution Order, 1947 —S. 69 (2) applies to 
executive act—Legislative act of Governor—No 
provision regulating manner in which such act 
shall be authenticated — Governor's function 
under S. 92 is legislative — Notification under 
S. 92. extending Bihar Maintenance of Publio 
Order Act, 1947, to Ohotanagpur Division — 
Notification purporting to be signed by Ohief 
Secretary "by order of Governor of Bibar” — 
Under S. 114, illos. (e). Evidence Act, it must 
be presumed that it was so signed and that it 
was in consequence of Governor having so 
directed fPer Division Bench) 869a 

-S. 75 —Bibar Maintenance of Publio Order 

Act (V [51 of 1947), S. 1 (3), Proviso—Validity 
—Provision for extension of Aot by notification 
by Provincial Government on a resolution of 
Provincial Legislature — Assent by Governor- 
General to Aot—This is no delegation of power 
of assent but only instance of conditional assent 
—No question of delegated legislation—Provi¬ 
sion not ultra vires (FB) Ic 

- S. 92 —S. 59 (2), as adapted by the Provi¬ 
sional Omstitutioo Order, 194 1 , applies to exe¬ 
cutive act—Legislative act of Governor _ No 

provision regulating manner in which such aot 
shall be authenticated — Governor's function 
under S. 92 is legislati«'e — Notification under 
S. 92, extending Bibar Maintenance of Public 
Order Aot, 1947, to Chotanagpur Division — 
Notification purporting to be signed by Obief 
Secretary “by order of Governor of Bibar” — 
Under 8, ll4, illns. (e). Evidence Aot. it must 
be presumed that it was so signed and that xt 
was in consequence of Governor having so 
directed 869a 

- -S. 92 —Extension of Provincial Act to par¬ 
tially excluded area— Provincial Aot requiring, 
assent of Governor-General—Assent obtained— 
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Oovevnment of India Act (conid.) 

Notification of Uovernot extending Act to par- 
tially excluded area does not require aesent of 
Governor-General 369(i 

_ S. 92 (1) _Bihar Maintenance of Public 

Order Act (V [5] of 1947), to be in force for 
period of one year — Upon resolution of Legis¬ 
lature. Provincial Government having power to 
extend operation for a further period of one year 

_Whole Aot applied to partially excluded area 

of Ohotanagpur by Governor by notification 
under S. 92 (1), Goverument of India Act — 
Operation of Aot extended for further period of 
one year by Provincial Goveromont by notifica¬ 
tion under S. 113). proviso of Bihar Act—Exten¬ 
sion of Aot including S. 1 (3). proviso, to Ohota¬ 
nagpur, Without moiification, whether amounts 
to delegation of power to legislature to further 
extend Act in area by resolution—Necessity of 
fresh notification under 8. 92 (1) 8696 

_ S. 92 (1) _Bihar Maintenance of Public 

Order Act (V 16] of 1947). S. 1 13)—Act to be 
in force for one year — Power to Provincial 
Government to extend Aot for further period of 
one year upon resolution of legislature—Gover¬ 
nor by notification dated 16th March 1947 under 
8. 9i (Di Government of India Act, extending 
Act to partially excluded area of Ohotanagpur— 
Provincial Government extending under powers 
given by Aot. whole Act for further period of 
one year till 15th March 1949 — Held that by 
virtue of notification dated 16th March 1947, 
under 8. 92 (1) the Act also extended for such 
further period of one year to Chotanagpu/ and 
that no further notification was necessary — 
Detention of persona in Ohotanagpur under Aot 
in February 1949 held was legal 869c 

__ s, 02 (1) _ It is merely legislation by 

Parliament making Acta for the excluded or 
partially excluded areas conditional legielation 

_Governor has not been given any legislative 

power by parliament under 8. 92 (1) : (Obiter 
hy Meredith J.) 

_ S. 100 — Legislative powers by Federal 

and Provincial Lagislaturea—Principles guiding 
their interpretation stated—Pith and substance 
of enactment must be seen to ascertain in what 

legislative list its true nature and character fall 
® (FB) la 

_ S, lOd, Soh. VII. List 2 , Entry 1—Bihar 

Maintenance of Public Order Aot IV 16 ) of 1947), 
S. 2 (1)—If Act has, in fact empowered executive 
to detain peraon on ground that he is habitual 
criminal, so much of it is ultra vires —• 

(Shearer . r, • • i 

_ 108 _ Extension of Provincial Aot to 

partially excluded area—Provincial Aot requir- 

tug assBDt o{ Governor^General—Assent obtained 

_Notification of Governor extending Aot to 


Government of India Act (contd.) 
partially excluded area does not require assent 
of Governor-General 369d 

- S 108, Sch. VII. List II, Item i—No aa- 

seut of Governor-General was lequired to Bihar 
Act V t5j of 1947 — No assent is required to 
amendment though assent was taken to original 
Act —(Meredith and Shearer J .fJ 869ft 

_ Sch. 7, List II Item i—Bihar Mainten- 

ance of Public Order Aot IV Cb] of 1947), 
Preamble of Act is not ultra vires the Provincial 
Legislature (FB) 16 

_ Sch. 7, List II Item 7—Bihar Mainten¬ 
ance of Public Order Aot (V [61 of 1947), S. 1 

_Act 19 within competence of Provincial 

Legislature and is not ultra vires—('iparw'ifa 

0 . j) . 

Qrsnt_Evidence — Original deed of grant 

lost_Subsequent dealings with property ad¬ 
missible l97a 

_Service grant—Nature of—Village inam 

granted for painting public temple deities— 
Held grant created tenure in land burdened 
with service 1976 

_Service grants — Service tenures aie 

inalienable l97i 

Hindu law — Joint family — Father — Suit 
against father and minor sons—Sons repre¬ 
sented by another guardian —Decree for coats 
against father alone—Execution of decree— 

It cannot be executed against interests of sons 

OT 

_Joint family—Father—In partition father 

cannot demand that interest of his sons be 
allotted to him—Decree against father, a 
>uDior member of joint family—Sale of right, 
title and interest of father in joint family pro¬ 
perty—Sons not parties to decree—Auction 
purchaser cannot on partition demand interests 
of sons of judgment-debtor defined and parti¬ 
tioned_Position would however be different, 

if father were karta 309ci 

_Joint family—Father—Decree against- 

Son’s liability—Suit on handnote executed by 
person as karta—Sons and grandsons also 
impleaded—Decree in terms against father, 
sons and grandsons—Decree against father 
is not in representative capacity—Sale of pro¬ 
perty in execution of decree against father— 
Right, title and interest of sons and grandsons 
do not pass—Decree-holder cannot directly 
proceed against interest of sons and grandsons, 
in absence of notice under O. 21, R. 22 to 
them—He cannot indirectly do under "son’s 
pious obligation” rule, what be cannot do 

directly 

_.Joint family — Debts — Avyavahartka 

debt of father—r succeeding to B*$ property 
and Belling it to A—Same property sold to S 
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by R without title —S suing /or possession_ 

Sait dismissed with coats—Execution of decree 
for costs—Joint family property of S and his 
son sold—Suit by son for declaration that sale 

was illegal and for possession of his share_ 

Costs incurred by 5 held was avyavaharika 
debt—Son’s share held could not be sold 516 

--Religious endowment — Alienation _ 

Sbebait^ powers of—They are akio to manager 
of infant heir _ “Benefit of estate**-—Term 
explained—Alienation of inconveniently situated 
land and purchasing other property in its 
place, is benefit of estate 75 a 

-Religious endowment—Alienation—Legal 

necessity—Vendee should ascertain necessity 
for sale—He need not account for application 
of consideration 7c ^ 

'Religious endowment—Suit for recovery 
of shebaiti right plaintiff must establish bis 
competency to perform services 198a 

———Religious endowment— Shebaiti right— 
Buit to fstablisb—Court cannot divert its 
attention to question of property from the real 
question of competency to perform services 

1986 

Hindu Women’s Rights to Property Act 
[16] 1931jt S. I—Act is not retros¬ 
pective 406c 

Husband and wife—Murder by hneband— 
Head body bidden in house and wife com¬ 
manded not to allow any one to enter and 
discover dead body in absence of her hueband 
—She is not guilty under S. 201—Wife’s 
position is privileged 30 

Income-tax Act (XI f 11] of 1922), Ss 3, 6 
and JO—Asseseei carrying on business of 
dealing in shares — Aeeessee holding certain 
shares of another company—Company going 
in voluntary liquidation—Assesaee receiving 
amount from liquidator in excess of face value 
of bis shares—Excess amount, held, was 
income and assessable to income-tax 891 

—S. 4 (1) (h) (a) — Foreign income_ 

Remittances in accounting year—Remittances 
cannot be regarded as remittances out of profits 
of accounting year—Receipts of traders cannot 
be treated as profits until end' of year 181a 

t ^ — Kemitiances from 

foreign branch—Assesses refusing to produce 
account books of foreign branch—Presumption 
18 that remittances were out of profits rather 
than of capital 1816 

■- -S. 9(1) —“Owner” meaning of_Mort 

gage in English form—Suit to enforce mort- 

gage—Appointment of Receiver pending suit_ 

Mortgagor continues to be “owner” and liable 
to tax—Mortgagee or Receiver not liable 126 




Income-tax Act (contd.) 

- S‘ 13 — Assessment at flat rate — Credit 

entry in books of bead office taken into account 
as undisclosed profits of speculative business — 
^eld it did not amount to double taxation 211 

—I— S. 14 (2) (c) — Foreign income — Re¬ 
mittances in accounting year _ Remittances 

cannot be regarded as remittances out of profits 
of accounting year—Receipts of traders oaonot 
be treated as profits uatil end of year 181a 

- Ss. 22 (2) and 5 (5) — Issue of notice 

under S. 22 (2) is optional and not mandatory 

— Transfer of case under S. 6 (6) — No fresh 
notice under 8. 22 (2) issued by Income-tax 
Officer to whom case was transferred and case 
proceeded from stage at which it was transferred 

— Assessment is valid 89 

-S. 24 (2 )—Assesses partner in registered 

firm of mercbauts dealing in commodities and 
carrying on speculation — lioss due to specula¬ 
tion — Speculation not separate business_Lose 

held, one in business of firm and could be set 
off against profits 173 

- S. 25 (4) (as amended hy Act VII [?] of 

1939 )—Applicability — Succession — Business 
carried on by assessee from 1926 as sole pro¬ 
prietor — In 1940 assessee admitting partners 
in business — In assessment for year 1940-41 
assessee claiming relief under S. 25 (4)_Find¬ 
ings of tribunal held were findings of fact _ 

Terms of S. 26 (4) held must be applied to 
assessment < 27s 

- S, 26A —Hindu undivided family_Parti¬ 
tion — Order under 8. 26A (1), in course of 

assessment for 1940-41 accepting partition _ 

Proceeding under S. 84 during 1943.44 in res¬ 
pect of assessment for 1939-40 against undivid¬ 
ed family which had ceased to exist, held conld 
be started — Notice held should have been sent 
on each ex* member who was liable to pay tax 
after apportioning their liability 209 

-S. 34 — Hindu undivided family—Parti¬ 
tion — Order under 8. 26A (1). in course of 
assessment for 1940-41 accepting partition — 
Proceeding under 8. 34 during 1948-44 in res¬ 
pect of assessment for 1939.40 against undivid- 
ed family which had ceased to exist, held could 
Oe stated Notice held should have been sent 
on each ex-member who was liable to pay tax 
after apportioning their liability 209 

- S. 66 — Abstract queations not to be re- 

ferred 4866 

- S. 66 (s )—Suppression of income — Evi¬ 
dence of — Profits of Be. 9400 shown on turn- 
over of 16 laos — Large sums shown as cash 
credits from family obest — Other firms show- 

ing 10 per cent, gross profits on turn-over _ 

Home chest account not kept—No explanation 


113o7 
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Income-tax Act (conid,) 
as to source of the amounts — 11 eld, there was 
legal evidence to find that these amounts formed 
part of assessee's income 215 

Interpretation of Statutes — Same word in 
different parts — Same meaning should be 
given 31^ 

-General and special enactment — S. 224 

(2) and (8), Orissa Tenancy Act being a special 
enactment will prevail over general provisions 
of 0. 21, R. 55, Civil P. 0. which are inconsis¬ 
tent with it '78a 

-Words of limitation are not to be read into 

statute if it can be avoided (FB) 1386 

-Meaning of words — When a word is 

capable of being construed either in its popular 
sense or as a word of art, it is for those who 
assert that it is used in a technical and cot in a 
popular sense to establish the fact (FB) iSSc 

_Betrospective operation — Statute not to 

be construed as restrospeotive unless its language 
clearly implies it — Law altered during pen¬ 
dency of action — Language of Act clearly 
showing that it was intended to apply to pend¬ 
ing actions^ Retrospective operation should be 


given 


1876 


State decisis — In spite of the rule of stare 
decisis, decisions in progressively construing a 
statute must often be stepping stones rather 
than halting places (FB) 293c 

_Harmonious cocstructioc 4006 

Jarisdiction — Meaning of, explained — Dis¬ 
tinction between want of jurisdiction and 
irregular assumption of jurisdiction pointed out 

(FB) 1396 

Landlord and tenant—Principle of suspension 

of rent _ Applicability — Eviction of tenant 

from part of holding — Rent payable at parti¬ 
cular ratio to area—Suit for arrears of rent in 
respect of rest of area_ Principle of suspension 
of entire rent does not apply 45 

_Suit for rent for part of holding is bad: 89a 

Proceeding under S. 145, Criminal P. C., 
between tenant C and A and B ending in favour 
of A and B —Suit for rent by landlord against 

A and B _Landlord contending that real tenant 

is C and impleading him in that capacity — 
Landlord cannot get decree against A and B:896 
Letters Patent (Pat.) CL. 26 — Patna High 
Court not entitled to grant succession certificates 

818 

- Cl. 28 — On difference of opinion, point of 

disagreement referred to Full Bench — In 
answering question referred, Full Bench is not 
bound by reasoning of the referring judges even 
though there is agreement in the reasoning 

869Z 

- Cl. 40 _Calling of record directly from 

trying Magistrate not justified under Cl. 40: 449a 


Limitation Act (IX [9] of 1908), S. 
Limitation—Application for exercise of inherent 
power—No limitation 1126 

- S. 5—Application for leave to sue in forma 

pauperise — Court-fee paid during pendency of 
application — Suit to be taken as instituted on 
date of filing of application and not on date of 
payment of court-fee 4()5 

- S. 7 —Several co-deoree-holdf rs — Some 

decree-holders minors — Natural guardian of 
minors is cot co-decree-bolder and cannot give 
valid discharge on their behalf—S. 7 applies in 
favour of decree-holders 212 

- S. 14 — "Other cause of like nature" — 

Meaning and scope of, explained — Revision 
application under bona fide mistake of law—It 
is defect of "like nature’ — Adverse order under 
0. 21, R. 58, Civil P. C.—Revision filed under 
bona fide mistake of law — Bona fide and dili¬ 
gent prosecution of revision—Time taken in 
prosecuting it can be deducted from limitation 
for suit under 0. 21, R. 63 : 28 Pat. 14 : 
A. I. R. (31) 1941 Pat. 225 : 218 I. 0. 75, 
OVERBULED (FB) 293a 

-jS. 24—Expression, "civil proceeding in a 

Court of appeal" includes revision petitions in 
the High Court (FB) 2936 

_ S. 24—"'Other cause of like nature"—Per¬ 
son following misconceived remedy of suit—It 
is not "other cause of like nature" 362a 

_ S. 24—"Due diligence”—Previous litiga¬ 
tion must be pursued with due diligence— 
Appeal dismissed—Appellate Court pointing out 
that proper remedy was by way of application 
to set aside execution sale and not by way of 
Buit—Plaintiff persisting in attempting to obtain 
review of appellate decision instead of adopting 
course that was pointed out — It could not be 
held that plaintiff was pursuing litigation with 
due diligence after dismissal of appeal 8626 

_S. 24 (2) —"Other cause of like nature"— 

Application forexecution—Application dismissed 
on ground of decree having been superseded by 
that of High Court—Dismissal is not for want 
of jurisdiction or other cause of a like nature 

1176 

_ S. 29 —Acknowledgment by mortgagor of 

prior mortgage — Does not bind puisne mort¬ 
gagee prior to acknowledgment 505a 

_ Ss. 20 and 21 — Decree against four bro¬ 
thers on basis of debt incurred by their deceased 

father_Endorsement of payment by one saves 

limitation against all 214a 

_ S. 20 —Instalment bond — On default of 

payment of instalment, agreement for payment 
by instalment to be cancelled and whole unpaid 
balance to become dne—Limitation for suit for 
unpaid balance starts from date of default — 
Suit barred — Creditor has no option to waive 


% 
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default and to treat subsequent default as giving 
fresh cause of action—Payment of defaulted 
instalment before suit is barred — Payment 
endorsed in handwriting of payee—Time begins 
to run from date of such payment 447 

-6', 22 — Transposition of parties in appeal 

—Higb Court has power to transpose, where 
ends of justice demand it, and change would 
not affect scope of appeal—Section 2*2, L’mita- 
tion Act, does not affect tnis power 3096 

■ - - Art. Starting point of limitation—No 
particular date specided for delivery—Question 
when goods ought to be delivered is one of fact 

268a 

- Art. 75 — Instalment bond — On default 

of payment of ioatalment, agreement for pay¬ 
ment by instalment to be cancelled and whole 
unpaid balance to become due—Limitation for 
suit for unpaid balance starts from date of 
default—Suit barred — Creditor has no option 
to waive default and to treat subseqaent default 
as giving fresh cause of action—Payment of 
defaulted instalment before suit is barred —Pay¬ 
ment endorsed in handwriting of payee—Time 
begins to run from dato of such payment 4l7 
Art 132 — Suspeueion or revival of cause 
of action—Mortgagee taking conveyance of pro¬ 
perty other than mortgaged in satisfaction of 
his mortgage—Conveyance proving inoperative 
and mortgagee dispossessed—Suit on mortgage 
—Limitation—No fresh causa of action from 
date of dispossession — Parties cannot alter star¬ 
ting point of limitation by agreement 5056 

- Art. 144 — Kurfa lease of a n m-transfec- 

able holding—Lease is invalid under S. 27 (1), 
Santal Pargauas Settlement Regulation (III 13] 
of 1872)—Lessee remaining in possession for 
more than 12 years in open assertion of perma¬ 
nent tenancy tights acquires status of permanent 
tenant by prescription — Fact that he had been 
paying rent does not debar him from acquiring 
those tights 124a 

- Art. 144 —Possession under invalid tran¬ 
saction—Mortgagee entering into possession as 
vendee under invalid sale executed by mortgagor 
himself—Possession for statutory period couf*-rs 
good title on mortgagee 197^ 

- Art. 144 —Mortgage with possession—Sale 

of equity of redemption to mortgagee_Sale 

found invalid —. Mortgagee's possession from 
date of sale becomes adverse to mortgagor Idlh 
- Art. 148 — Appllosbility — Right of re¬ 
demption extinguished by adverse possession_ 

Art. 148 does not apply 197)^ 

- Art. 168 - Applicability — Appeal dismis- 

sed for failure to pay printing coat — Applioa. 
tion for reatoration—Article does not apply 

112 c 


Limitation Act (contd.) 

- Art. 169 — Notice of appeal —Rules and 

practice of Patna Higb Court—Daily cause list 
not mentioning name of respondent’s adovoate 
—Appeal beard ex parte — Held, that respondent 
was prevented by sufficient cause from appearing 
— Application to set aside decree, held governed 
by Art. 169 — Time runs from date of know¬ 
ledge of decree 502 

- Art. 178 — Notice referred to is one in 

writing under S. 14 (1), Arbitration Act, given 
after signing of award 398^ 

- Art. 182 — Continuation of prior applica¬ 
tion — Prior application dismissed owing to 
mistake of Court — So long as order is not set 
aside, fresh application for execution cannot be 
treated as continuation of previous one — Dis¬ 
missal of prior application operates as res 
judicata and cannot be ignored 117c 

- Art. 182 — Executing Court allowing 

decree-holder to withdraw execution petition 
and ra-ffle same after removing defects — Exe¬ 
cution application re-ffled after removing defect 
—Petition should be deemed to have been filed 
on date when it was first filed 427d 

Maxims—iJrs ipsa loquitur —Maxim does not 
lay down any presumption of negligence — It 
provides mode of proof 1196 

Muhammadan law — Dower — Oral gift by 
husband of immovable property in lieu of, is 
sale and not hiba-hil-ewaz and does not pass 
title 237 

-Dower — It is debt—Widow ranks along 

with other creditors of her deceased husband— 
Widow in possession of husband’s property, 
lawfully and without force or fraud, in lieu of 
dower — She is entitled to retain it as against 
heirs and other creditors of husband till her 
dower debt is satisfied — Nature of her right of 
possession explained 427a 

-Dower — Widow in possession of deceased 

husband’s property in lieu of her dower debt— 
Widow gifting away pcopery as absolute owner 
to her atep-soDS absolutely and transferring 
possession — Gift held did not take effect as 

transfer of absolute interest_Gift held was not 

gift of right to hold possession till payment of 
dower debt — Possession of donees held was 
possession as heirs — Widow having lost her 
right of possession, decree against deceased 
owner held could be executed against the pro¬ 
perty in bands of donees as heirs 4276 

-Pre-emption — Performance of talaba by 

real owner and not by benamidar — Coart to 
investigate whether such person is real owner— 
Court satisfied—Requirements of law fulfilled. 

469 
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Orissa Money-lenders Act (III [3] of 1930), 
S. 2 (1 )— Loan on seoucity—Deocee—Adjast- 
ment of deocee by execution of iaetalnient hood 
without interest—Instalment bond held loan— 
Transaction held could be reopontd — Belief 
under Ss. 10 and 11 held could be given 2l7 
—Ss. 10 and 11 (as amvided in 1917) — 
Loan on security — Decree — Adjastmeno of 
decree by execution of instalment bond without 
interest_Instalment bond held loan—Transac¬ 

tion held could be re-opened — Relief under 
8s 10 and 11 held could be given 2L7 

Orissa Tenancy Act (II [2] of 1913), Ss 201 
and 221 — Order of Deputy Collector under 
S. 224 refusing to allow a person to make a 
deposit—Order reversed by Collector in appeal 

_No second appeal lies — But order can be 

revised under S. 115, Oivil P. C. — Second 
appeal treated as revision 

_ S. 221 (2) and (3) — Interpretation of 

Statutes_General and special enactment — 

S. 224 (2) and (3), Orissa Tenancy Act being a 
special enactment will prevail over general pro¬ 
visions of 0. 21, R. 65, Civil P. C. which are 
inconsistent with it 

_5. 221 (3 )—Transferee of ohandana hold- 

ing without landlord’s consent is not entitled 
to make deposit under S. 224 (8) 786 

_ S, 236 (1) (as amended by Act IX [9] of 

1916) —Section is not retrospective 78c 

_ S. 236 (1) and (2), as amended by dct 

(X [10] of 1916) — Amending Act of 1946 
amends only anb-s. (1)—Sub-section (2) remains 
unaffected — Transfer of his holding by ohand. 
nadar is still regulated by looal onstom or 
usage 1806 

Patna High Court General Rules and Clr- 
onlac Orders, Vol, I p» 112, i?. 28 — Court 
fixing lower scale — Manner of calculation of 
pleader*s fees, staUd 1*^9 

Penal Code (XLV [15] of 1860), S. 100 — 
Applicability—Accused must prove that assault 
was committed 91c 

_S. 103, cl, (1)— Applicability— 01. (4) 

does not apply when apprehension of death ari¬ 
ses by intervention of person exercising right of 
private defence 91a- 

_S 104 —Applicability—Section 104 does 

not apply to a case where death has been caused 
in exercise of the supposed right of private 
defence 

_ S. 201 _Murder by husband—Dead body 

hidden in bonse and wife commanded not to 
allow any one to enter—Wife not allowing any¬ 
one to enter and discover dead body in absence 
of her husband—She is not guilty under 8. 201 

_Wife’s position is privileged 80 

_Sa 403, 405—Attempt to commit offence 

preparation for committing it, distiDguished 


Penal Code (contd,) 

—Accused m charge of grain godown, removing 
certain number of bags and secreting them in 
another roam with a view to commit oQence of 
conversijn—Act is not conversion nor attempt 
to commit offence of conversion but merely pre- 
paraiion 32Ga 

-Si)-. 109 and 103 —Firm of brothers entrus¬ 
ted with Government stock of grains— Stock 
discovered cobs short—Brothers held could not 
be couvioced under S 409 but under 8. 403, in 
the absence of personal entrustment 69a 

- S, 109 —Evidence Act (1672), S. 114— 

Failure to render satisfactory account is gene- 
rally considered to be a strong circumstance 
against tue accused G96 

_-5 177 A — Falsification of accounts — 

Accused in cnarge cf godown concealing some 
gram bags in room with a view to their conver¬ 
sion to bis use— Entry in register maintained 
by him, showing that they were kept in room to 
facilitate their being issued to dealers on regular 

permits_ Udd that it did not amount to falsi- 

fioasion of accounts but merely showed that 
accused had formed criminal intention 82G6 

_S. 611 _Attempt to commit offence and 

preparation for committing it, distinguished — 
Accused in charge of grain godown, removing 
certain number of bags and secreting them m 
another room with a view to commit offence of 
conversion—Act is not conversion nor attempt 
to commit offence of conversion but merely 
preparation 826(i 

Practice — Remarks by High Court regar¬ 
ding partiality of subordinate judicial officer— 
Duty of High Court—High Court should refrain 
from making comments unless absolutely onn- 
Btrained 486a 

Precedents — Ptaofcice — Patna — Calcutta 
decisions to be preferred to those of other High 
Courts ®86 

_Cutsus curiae, doctrine of—Meaning and 

scope stated—Doctrine not applicable to pro- 
CoediDGs under S.145, OnminalP. 0 (Meredith 
jJ (SB) 1460 

_Obiter_ Case decided on two ceparate 

grounds_Either sufficient for decision of suit 

_Neither can be regarded as obiter 8076 

Provincial Insolvency Act (V [5] of 1920), 
S. 59 -Appeal against ordtr of District Judge 

by creditor_Some of debtors-reapondents dying 

_Non-substitution of legal representatives — 

Appeal does not abate— Person interested is 
Official Receiver 93a 

_ S. 61 (6) _‘’Debts entered In Sohcdule” 

means principal with interest added to it 63c 

_ S 75 _ Appeal against order of District 

Judge by creditor — Some of debtors-respon- 
dents dying—Non-substitution of legal repreeen- 
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Provincial Insolvency Act (contd ) 
tativjs— Appeal do€S not abate — Ptrson 
intereeted is Official Receiver 68a 

Railways Act (IX [9] of 1890), S. Suit 
ogaingt Railway Company for damages for non¬ 
delivery dno to negligeoce— Evidence led as 
to bow goods were kept—Q jestion whether from 
this evidence it can be concluded that there was 
negligence is not purely one of fact IlOa 

-: 5 '. 7 -1 —Suit for damages for non-delivery 

owing to negligence —Burden to prove absence 
of negligence is on Railway Company 110b 

-S. 72, Bisk Notes J and B —Misconduct— 

Meaning of — Misconduct denotes something 
more than negligence—Oil tins consigned under 
Risk notes A and B — Omission to fasten 
caution labels to wagon, held did not amount to 
misconduct ll9o 

- S. 72 — Goods packed in wooden crates 

carried in open wagons— Consignment covered 
by risk notes A and B bat nob C— Railway is 
responsible as bailee for safe carriage— Res- 
pousibility is not limited by agreement — Loss 
of goods by dre from engine—Burden to prove 
that railway is not liable is on railway 403 

- S. 77 —“Loss”—Meaning —Loss does not 

include non-delivery 268& 

-Ss. 77 and 140 — Notice on Chief Com¬ 
mercial Manager whether sufficient (Qucbi'c) 

268c 

*- S$. 77 and 140 — Railway owned by 

Government — Notice under S. 77 served on 
Chief Commercial Manager or any subordinate 
officer — Such officer held out as competent to 
deal with claim — Requirements of Ss. 77 and 
140 satisfied : 5 Pat. 488 : A. I. R. (13) 1926 
Pat. 413: 981.0. 767:1121.0. 616: 10 P. L.T. 
24, OVBBRDLED (FB) 347 

- S, 77 — Allegation in plaint that goods 

have been lost due to negligence of servants of 
defendant Railway company — Notice is neoes* 
saiy, even though suit is framed as one for non¬ 
delivery (F B) 410a 

-S. 77 —S. 77 does cot bar entertaiment of 

suit—It prohibits decree being passed if there is 

CO notice — Court entertaining suit_Wrong 

decision on question of notice under S. 77.—No 
question of want of jurisdiction or irregularity 
in exercise of jurisdiction arises—No revision is 
maintainable (F B) 4106 

-S. 80—Applicability—Goods consigned to 

one railway for delivery at station on another 
railway—Suit against latter railway for damages 
for short delivery — Loss not taking place on 
latter railway — Latter railway not to be made 
liable on principle of agency or partnership 

329 

Registration Act (XVI [16] of 1908), S. 17 
(vi) — Compromise decree purporting to create 
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Registration Act (conid.) 
charge for sum exceeding B. 100 — Decree re¬ 
quires registration 3046 

—— S, 17 (1) (b) and (c) — Private award 
without intervention of Court requires registra- 
tion 393,* 

-S. 24 — Some executants signing after 

documents presented for registration—Procedure 
is not irregular 898^ 

-5. 35 (3) — Execution of award admitted 

by Bome only of arbitrators— Whether oironm- 
stances existed making it permissible to register 
award in respect of only some of executants is 
matter for investigation 898/ 

- S. 60 — Registration certificate is not con¬ 
clusive proof of registration—Investigation into 
validity of registration can be made in spite of 
such certificate 8987t 

Sontal Parganas Settlement Regulation 
(III [3] of 1872), S. 27 — Kurfa lease of a 
non-transferable bolding—Lease is invalid under 
S. 27 (1) — Lessee remaining in possession for 
more than 12 years in open assertion of per¬ 
manent tenancy rights acquires status of per. 
manent tenant by prescription — Fact that he 
had been paying rent does not debar him from 
acquiring those rights 124a 

-S 27—Person not in possession of holding 

as transferee from raiyat but on basis of collu. 
aive and fraudulent compromise is not liable to 
be eviotei under S. 27, whether he has been in 
possession for twelve years or not 403 

Succession Act (XXXIX [39] of 1925), 
S. 247 — Petitioner for probate appointed ad- 
ministcator pendente Ziia—Petitioner already in 

possession of property in different capacity _ 

Petition for probate rejected — Order to deliver 
possession to legal heirs of deceased is proper 

177 

-Ss. 300 and 371 — Patna High Court not 

entitled to grant succession certificates 818 
Suita Valuation Aot (VII [7] of 1887), 

^ Plaint — Construction—Suit by mort¬ 
gagee for possession of mortgaged property — 
Mortgaged property in possession of mortgagor 

as lessee—Valuation—Prayer for adjudging pro- 

perty as rehan property held anoillary 166a 
~ — Scope — Prejudicial disposal — 

Judgment of Court having no pecuniary jucisdto- 
Mon is not nullity — Appeal beard by lower 
Court having no jurisdiction instead of High 
Oourt—No prejudice in disposal of case on merits 
to be inferred — Second appeal to High Court 
preferred — Second appeal not to be treated 

automatically as first appeal_ Appellant not 

entitled to credit of court-fee paid in lower ap¬ 
pellate Court: 6 Pat. L. J. 397=A. I. R. (8) 
1921 Pat. 82=56 I.C. 762; 6 Pat. 505=A.I.R. 
(18) 1926 Pat. 861=96 I. 0. 242 ; S. A. No. 
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Suits Valuation Aot (contd.) 

1679 of 1926 (Pat.) and 27 P. L. T. 40: A.I.R. 
(84) 1947 Pat. 78: 229 I. C. 894, Overruled 

(F B) 278 

Tort—Negligence— Contributory negligence— 
Plaintiff not to recover damages if his negligence 
is decisive cause of barm — Defendant liable in 
spite of plaintiff's negligence if his negligence is 
cause of barm — Absence of direct proof — 
Ciroumstanois established consistent with allega¬ 
tions of plaintiff as well as defendant’s denial 
—Plaintiff fails 8b86 

-Negligence—Owner of dangerous premises 

—Trespasser—Owner not liable except for injury 
due to wilful-act involving more than absence 
of reasonable care 888c 

Transfer of Property Aot (IV [4] of 1882}^ 
Ss. 39 and 100 — Decree for maintenance in 
suit instituted in forma pauperis by one B — 
Defendants asked to pay court-fee — Court-fee 
not paid — Property subject to maintenance 
charge sold for arrears of court-fee and purchas¬ 
ed by one R — Subsequently property sold for 
arrears of maintenance— Objection by ^ under 
O. 21, R. 68 allowed —Property again sold for 
arrears of maintenance and purchased by 
decree-holder B —Possession resisted — Procee- 
ding under 0. 21, R. 100 — Suit by B for eeta- 
blisbiog right to possession—Order under 0. 21, 
R. 68, held, was without jurisdiction and did 
not operate as res judicata — Statutory charge 
under 0. 88, R. 10 was subject to charge under 
maintenance decree — R's purchase was subject 
to maintenance charge 466 

-'S. 52 —Pcoceedinga in execution of award 

to enforce mortgage in favour of A —Purchase by 
B in execution of another decree daring such 
proceedings — Subsequent purchase by A in 
execution of bis mortgage award— B's sale 
being during pendency of ^*5 execution pro¬ 
ceedings cannot affect A's interest acquired by 
execution sale B04o 


_S. 55-^—Plea under seotion is available 

only as a defence 4646 

_S. 54—Muhammadan law—Dower—Oral 

gift by husband of immovable property in lieu 
of, is sale and not biba-bil-ewaz and does not 
pass title 237 

-S. 54—Oral sale by mortgagor of property 

mortgaged, to usufractuary mortgagee in pos- 

session, passes title ^04 

_S. 58 —Speoi6c immovable property — 

Conveyance of property to mortgagee in satis¬ 
faction of his mortgage—Stipulation that pro¬ 
perties should be sold in lieu of compensation 
if vendee suffered loes — But property not 

specified_Vendee dispossessed — Stipulation 

held did not create mortgage 606c 

1949 Indexes (Patna) 4a 


Transfer of Property Act (contd.) 

- S. 58(c )—Sale or mortgage by condi. 

tional sale—In order to constitute a mortgage 
by conditional sale there must be ostensible 
sale on any of the three conditions specified iu 
S. 58 (o)—Deed providing that if the vendor 
paid baok consideration from bis private fund 
within certain date be would be entitled to 
take back property sold—In case vendee objects 
vendor to deposit amount in Government 
treasury and to take back possession after 
notice to vendee through Court — Vendee not 
allowed to transfer property during period of 
conditional sale—In case of vendor’s failure 
to pay back consideration within prescribed 
period vendee to have full rights in property— 
Held on construction that it was a mortgage 
by conditional sale and not an out and out sale 
with condition of repurchase 608 


_ S.*60, Proviso— Right of redemption — 

Extinguishment of, by aot of parties—Adverse 
possession for statutory period, of mortgagee 
under invalid sale would extinguish right of 
redemption I97i 

_ S. 60, Proviso — Right of redemption — 

Extinguishment of—Extinguishment may take 
place by operation of law 197j 

_ S 55 —“Accession”—Meaning and teste 

99j 

_ S. 55—Accretion to mortgaged property 

_Test to determine is whether mortgagee 


availing himself of his position as such has 
gained advantage in derogation of rights of 
otiher DBrsoDS interested in that property 996 


_ S. 63 —In considering whether purchase 

by mortgagee during eubsistence of mortgage is 
accession to mortgaged property regard must 
be had to S. 63, T. P. Aot and 8. 90. Trusts 
Aot 

- S. 65— Scope — Mortgagee dispossessed 

from part of his security — Mortgagee may 
retain possession of rest and sue mortgagor for 
recovery of portion of mortgage money as 
damages for breach of implied contract under 
8. 65— Such suit falls under S. 78, Contract 
Aot and not under 8. 68, T. P. Act 48/6 


_ S. 68 _Mortgagor in possession ae lessee 

on monthly rental — Default in payment of 
rent—Suit by mortgagee for possession or for 
rent in lieu of interest — Term of mortgage 
expiring on date of suit—Suit held not main¬ 
tainable _Remedy held lay under 8. 68, for 

mortgage amount 1666 

_ S, 68 —Scope — Mortgagee dispossessed 

from part of his security — Mortgagee may 
retain possession of rest and sue mortgagor for 
recovery of portion of mortgage money as- 
damages for breach of implied contract under 
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Transfer of Property Act (contd.) 

g. 65—Such suit falls under S. 73, Contract 

Act and not under S. 68, T. P. Act 4376 

- S Simple mortgage—Final deotee 

for sale—Receiver of property can be appoint¬ 
ed—Receiver to pay towards interest on mort¬ 
gage — Balance to be paid to mortgagor — 
Personal decree is not essential 24 

- S. 82 — Scope — Remedies granted by 

3. 82 and S. 95 are independent — Oo mort¬ 
gagor paying mortgage money has right of 
QontribatiOQ—Right exists even when payment 
is made to avert legal process 522a 

-5. 82 —Reimbursement and contribution 

—Distinction—Suit for contribution is diff¬ 
erent from suit for reimbursement — Section 
does not apply to suit for contribution 5226 

- S. 82 — Obligation under section is not 

personal 522d 

- Ss. 92, 95 and 200—Sco^ — Remedies 

granted by S. 82 and S. 95 are independent — 
Co-mortgagor paying mortgage money has right 
of contribution—Right exists even when pay¬ 
ment is made to avert legal process* 522a 

-S. 205—Grants burdened with service of 

personal nature — Grants prima facie not re- 
sumable 

._S. 20C — Possession under void lease— 

Xenanoy-at-wiU arises — Tenant paying rent 
.reserved in lease—Dsase from year to year 
may be presumed 26 5d 

._S. 206—Lease from year to year—Dura- 

-tion is uncertain 2650 


Transfer of Property Act (contd.) 

- S. 108 (1 )— Rent — Tender — A party ia 

not bound to make a useless tender of rent 
when he knows for certain that the tender 
would be refused 4 ? 5d 

_ S. 113 — Arrangement between landlord 

and tenant that municipal taxes paid by tenant 
would be set off against rent — Such arrange¬ 
ment arrived at before service of notice to quit 
—Payment of taxes by tenant subsequent to 
service of notice—No waiver 187a 

- S. 114 — Forfeiture for non-payment of 

rent—Relief against—Principle stated—Belief 
is discretionary—Rule as to exercise of discre¬ 
tion stated—Condition in lease for le-entry for 
non-payment of rent is penal 475a 

Trusts Act (II [2] of 1882), S. 90—Usufruc¬ 
tuary mortgagee—Subordinate tenures acquired 
by mortgagee during subsistence of mortgage 
— Case falls under S. 90 — Acquisitions are 
prima facie accretions to mortgaged property 
unless there is express agreement to contrary 

_Mortgagee must hold advantage so gained 

for benefit of mortgagor l6a 

Words and phrases—"Nabira" means any 
issue of son—Deed of wakf — Deed providing 
for maintenance of wakifs nahirgan — Main¬ 
tenance also provided for those who might be 
born in male line — Daughter of son's son of 
wakif held answered latter description and was 
entitled to maintenance 526a 

- Parvarish and Pardakht — Words mean 

maintenance in general of any person and not 
only during minority 6266 
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Ne}c Mohammad and others — Petitioners 
T. The Province of Bihar — Opposite-Parhj. 

OrimiDal Misc, Case Nos. 170, 180, 181, 185. 188. 
193,224,233,247 and 288 of 1948, Decided on 30tb 
Julj 1948. 

(a) Government of India Act (1935), S. 100 — 
legislative powers of Federal and Provincial 
Legislatures — Principles guiding their interpre¬ 
tation stated — Pith and substance of enactment 
must be seen to ascertain in what legislative list its 
true nature and character fall. 

In interpreting a Constitution Act a wide meaning 
should be given to the words which confer upon any 
Legislature the power to legislate on certain topics and, 
within the ambit of the words, the most sovereign 
power must be understood to be given to the Legislature. 

The entries in the Government of India Act should 
be given a large and liberal interpretation, the reason 
being that the allocation of the subjects in the three 
Lists is not by way of scientific definition but by way 
of a mere sim-plex enumeratto of broad categories: 
A. I. R. (26) 1939 P. 0. 1, Uel on. [Para 5) 

It mnst inevitably happen from time to time that 
legislation, though purporting to deal with a subject 
in one list, touches also on a subject in another list, and 
the different provisions of the enactment may be so 
closely intertwined that blind adherence to a strictly 
verbal interpretation would result in a large number of 
statutes being declared invalid because the Legislature 
enacting them may appear to have legislated in a for¬ 
bidden sphere. [Para 5] 

Where subjects do overlap the question most be 

asked what in pith and substance is the effect of the 
■enactment of which complaint is made and in what list 
is its true nature and character to bo found : A. 1. R. 
(28) 1941 F. O. 47 and A. I. R. (34) 1947 P. C. 60. 
Set. on. [Para 6] 

(b) Bihar Maintenance of Public Order Act (V [5] 
of 1947), Preamble Act is not ultra vires the Pro¬ 
vincial Legislature — Government of India Act 
(1935), Sch. 7, List 11 item 1. 

The true nature and character of the Bihar Maia- 
teoanoe of Public Order Act brings it within item 1 of 
41ie Proviooial Legislative List. [Paras 6, 8J 

1949 P/1 & 2 


The expression “public order” in item 1 of the Pro¬ 
vincial Legislative List must, in its context, be taken 
in a comprehensive senile so as to include public safety 
in its relation to the maintenance of public order. 

[Para 6] 

If the scope and purpose of the Act as a whole is 
considered then the conclusion at which one is bound 
to reach is that in its true nature and character it 
deals with the maintenance of public order involving, 
no doubt, considerations of public safety as well. In 
the context in which tbe exfiression “public safety” 
occurs in the preamble and in S. 2 (1) of the Act, it is 
either synonymous with public order or is comprehend¬ 
ed by tbe more general term “public order” and tbe 
use of tbe word ‘aod’ in the preamble is not dis¬ 
junctive. There is no encroachment on item 1 of 
the Federal Legislative List which deals with, 
inter alia, preventive detention in British India for 
reasons of St^te connected with defence, external 
affairs, etc. That item may also have an aspect of 
public safety, but of a difierent character altogether, 
being connected with defence, external affairs, or the 
discharge of the functions of tbe Crown in its relation 
to tbe Indian States: Case law Bc/erred. [Para 6j 

(c) Bihar Maintenance of Public Order Act (V [5J 
of 1947f, S. 1 (3) Proviso — Validity — Provision 
for extension of Act by notification by Provincial 
Government on a resolution of Provincial Legisla¬ 
ture — Assent by Governor-General to Act — This 
is no delegation of power of assent but only in¬ 
stance of conditional assent — No question of 
delegated legislation — Provision not ultra vires 
—Government of India Act (1935), S. 75. 

The Legislature has in its wisdom left it to tbe exe¬ 
cutive to decide whether a particular Act should oorao 
into force at a later date or should be. continued /or 
a further period. When the Legislature incorporates 
such a provision in the Act, the provision is as much 
law as any other provision of (he Act. When the 
GovernorGeneral gives his assent to the entire Act, ho 
gives his asseot to the particular provision in question 
as well. No question of delegation arises in such case. 

It must also be remembered that tbe Governor-General 
gives hie asseot to a Bill passed by tbe Provincial Legisla¬ 
ture when it is reserved for his consideration by the 
Governor, acting in accordance with the provisions of 
B. 75, Government of India Act. In giving bis assent 
Ibe Governor-General does not oct as a delegate, and 
there is no question of tbe application of the principle 
delegatus non potest delegare. [Para 11) 
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In this view, when the Governor-General save bis 
E==ent to the Bibar Act V [5] of 1947, he gave bisasjent 
t 5 the proviso to sub*3.(3) of S. 1 of the Act, which says 
that the Provincial Government may, by notification, 
on a resolution passed by the B.bar Legislative Assem¬ 
bly and agreed to by the Bihar Legiilaiive Council, 
direct that the Act sbp.ll remain in force for a further 
period of ooe year. It cannot be suggested that the 
Governor-General has delegated his power of assent; 
on the contnry. he has exercised bis power of assent. 
The utmost that can be said is that the assent is a 
conditional assent, the condition being that the Pro¬ 
vincial Government can act only on a resolution passed 
by the Bihar Legislative Assembly and^ agreed to by 
the Bihar Legislative Council. Coudiiional assent of 
this kind is not unknown to legislative practice. A. I. K. 
(32).1945 P. C. 48, Rel on. [Para 10] 

(d) Bihar Maintenance oi Public Order Act (V 
[5] of 1947), S. 1 (3) Proviso — Notification ex¬ 
tending Act issued by Governor of Bihar instead 
of by Provincial Government — Extension not 
illegal — Government oi India Act (1935), Ss. 49 
and 59. 

By virtue of S. 4-A read with Ss. 3 (iTa) and 3 (43a), 
General Clauses Act, 1S97, the expression 'Provincial 
Government’ used in the Bihar Act V of 1947, means 
nothing more or less than the Govemor of Bibar. Where 
therefore, the notification continuing the latter Act was 
issued under S. 1 (3) Proviso in the name of the 
Governor, there is no illegality about it. [Para 13] 

(e) Government of India Act (1935), S 59 — De¬ 
tention orders under Bihar Act V of 1947 expres¬ 
sed in name oi Governor — Orders are regular and 
proper — Bihar Maintenance oi Public Order Act 
(V(5)oil947), S. 2(l)(a). 

The orders of detention under the Bibar Mainten¬ 
ance of Public Order Act (V [5] of 1947) como within 
the executive action of the Provincial Government, and 
under S. 59 they have to be expressed in the name of 
the Governor. Where they are so expressed, in the 
absence of any allegation that they are not made by the 
person who purported to make them, they are regular 
and proper, it does not matter that they were actually 
passed by a Minister : A. I. R. (32) 1945 P. C. 1-50, Bel. 

[Para 15] 

(i) Bihar Maintenance of Public Order Act (V 
[5] of 1947), S. 2(1)—Detention order under—Act is 
emergency legislation—Rules of interpretation ap¬ 
plicable to detention orders under emergency legis¬ 
lation must apply — Order stating that Governor 
was satisfied as to necessity of detention — Court 
cannot question order unless authority concerned 
has not acted bona fide. 

The Bihar Act V [5] of 1947 is of a temporary nature 
and considered in the light of various provisions, there 
can be no doubt that it is a piece of emergency legisla¬ 
tion. Hence the principles of interpretation laid down 
in 1942 A. C. 206 and 1942 A. C. 284 will apply to 
orders of detention under the Act : A. I. R. (35) 1948 
Pat. 135 (F.B ), Bel. on. [Para 17] 

Applying those principles, where the orders of deten¬ 
tion under S 2 (1), state that the Governor was satis¬ 
fied that it was necessary to make au order of detention 
the Court must accept the position tbat he w-as so 
satisfied, unless there arc grounds for bolding tbat be 
was not acting in good faith or that the order was a 
sham order or in excess of powers given to him under 
the Act : 1942 A. C. 206; A. I. R. (31) 1944 Pat. 3-54 ; 
tl942) 1K. B. 87 and A.I.R. (32) 1945 P.C. 156, Bel. on. 

[Para 18] 

(g) Bihar Maintenance of Public Order Act (V 
[5] of 1947), S. 4—Grounds required to be furnished 
to detenu — Particulars supplied must be such as 


would enable detenu to make representation — 
Vague and general assertions cannot take place ol 
particulars — Statement in grounds furnished that 
detenu was member of recently declared unlawful 
organization without reference to nature of activity 
in w-hich he was engaged — No sufficient compli¬ 
ance with S. 4. 

Section 4 is clearly meant as a safeguard against 
arbitrary detention by the executive, and it should be 
the duty of the Court to see that this safeguard is not 
whittled away. [Para 19] 

Under B. 4 the authority passing the order of deten¬ 
tion “sbaU” communicate the grounds, but it need not 
disclose facts which it considers it would bo against the 
public interest to disclose. [Para 22] 

The facts may he so inieitwincd with the grounds that 
the Provincial Government may be in a position to say 
that the grounds cannot be disclosed without disclosing, 
the facts. [Para 22} 

But the section makes a distinction between‘grounds" 
and ‘particulars,’ in spite of the use of the word ‘other 
before 'particulars.’ The authority making the order 
is given a discretion to give such particulars ns are in 
the opinion of tbat authority sufficient to enable the 
detenu to make a representation against the order ol 
detention. The discretion, however, is not to bo exercised 
capriciously and if no particulars are given or parti¬ 
culars are given in such a way as to make it impossible 
for the detenu to make a representation against the 
order, then there is a failure to comply with the man¬ 
datory provisioDB'Of the section and the detenu is de¬ 
prived of, to use the words of the section, “the earliest 
practical opportunity’’ of making a representation. 

[Para 22] 

It may not be feasible in all cases to mention the 
particulars in tbe same way as they are mentioned in a 
charge. But tbat does not mean tbat vague and 
g-neral assertions can (ake the place of particulars. 
The particulars must be such as would enable the 
detenu to make a representation ; otherwise the very 
purpose of giving particulars is defeated. [Para 24} 
A statement in the grounds furnished under S. 4 iba- 
the delcnu is a member of an organization or assooia- 
lion which has b“eu recently declared unlawful, without 
any reference to the nature of tbe activity in which be 
is or was engaged and without any particulars of that 
activity, is not sufticient compliance with the manda¬ 
tory provisions of S. 4. [Para 38} 

A statement to the eflect that tbe activity was under¬ 
ground and secret is genera) and vague and means 
nothing, unless the nature of the activity is indicated 
and some particulars at least arc given. Secret activity 
does not necessarily mean that it is an activity subver¬ 
sive of law and order. [Para 36} 

Section 4 does not contemplate tbat the persons de¬ 
tained should gather the grounds from some documents 
o! which they may have no knowledge or to which they 
may have no access in Jail. [Para 39} 

Even where the detenu knew the reasons which led 
tbe Provincial Government to declare tbe association un¬ 
lawful, it does, by no means, follow that he indulged in 
activities which were subversive of public safely and the 
maintenance of public order, either before or alter tbe 
organization was declared unlawful. Tbe crucial point 
is the nature of the activity in which (he person de¬ 
tained bus been :engeged, and in order to enable tbe 
detained person to make an efiective representation the 
Provincial Government must indicate the nature of 
that activity and give particulars thereof : Case law 
discussed. [Para 39} 

B. C. Ghosh, Thakur Prasad, S. S. Asghar Hus¬ 
sain, M. Fazl Afi and Bamamigrah Prasad — for 
Petitioners. 

Government Advocate —for the Crown. 
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Das J. — These are twelve petitions under 
S. 491, Criminal P. C. These twelve petitions 
have given rise to ten criminal miscellaneous 
cases, the numbers of which are mentioned at 
the top of this page. The reason why there are 
ten cases is that three applications which were 
received together from the Deputy Commis¬ 
sioner of Ranchi have been numbered as one 
case (criminalMiscellaneous case no 193 of lOiS). 

[2] In respect of each one of these petitioners 
an order of detention has been passed under 
S. 2 (l), Bihar Maintenance of Public Order Act, 
1947 (hereinafter referred to as the Act). The 
learned Government Advocate appearing on 
behalf of the Crown has furnished us with copies 
of the grounds on which the orders of detention 
were passed. This has reference to S. 4 of the 
Act. According to the grounds given, the peti- 
tionere may be broadly classified under two 
heads—those against whom it was alleged that 
they were members of the R. S. S. (Rashtriya 
Swayamsewak Sangb) and those who were 
alleged to be members of the Muslim League 
National Guard. The petitioners who come in 
the first category are Bbaskar Krishna Rao 
Zinjarde, Bandu Phanse, Nardeo Gupta, Sashi- 
dhar Dwivedi, Dr. K. P. Rode, Pandit Thakur 
Prasad Tewari and Ramrajib Singh and those 
in the second category are Nek Mohammad, 
Nizamuddin Ahmad, Gulam Asbraf, Mohammad 
Jan and Mohammad Mohiuddin. I may here 
observe that the organization known as the 
B. S. S. was declared unlawful under S. 16, 
Criminal Law Amendment Act, 1903, on 4th 
February 19^8, and the Muslim League National 
Guard was similarly declared unlawful on 8th 
February 1948. The petitioners who were alleged 
to be members of the R. S. S. were arrested 
between the dates, 6th February 1948 and 8th 
February 1948. Tw’O of the petitioners, Ramrajib 
Singh and Bashidhar Dwivedi, appear to have 
surrendered before tbe Magistrates concerned 
on learning that warrants of arrest were pend¬ 
ing against them. Ramrajib Singh says that be 
surrendered on 10th February 1948, and Sashi- 
dhar Dwivedi on 6th April 1948. The members 
of the Muslim League National Guard were 
arrested between 9th February 1948, and I7tb 
February 1948. While dealing with the case of 
each individual petitioner, I shall give further 
details, such as, tbe date of arrest, tbe date on 
which the order of detention was passed, the 
date on which the grounds of detention were 
served and the date on which a representation 
was made by tbe petitioner. I propose first to 
deal with those common points which arise in 
the case o! all the petitioners, and then proceed 
to disCQSS tbe case of each individual petitioner. 
Though we have heard the cases in three batches, 


some of the contentions urged by learned counsel 
apply equally to all the petitioners. These con¬ 
tentions may be logically divided into three 
branches: (l) Those relating to the validity of 
the .Act (namely, if tbe Act is ultra, vires the 
Provincial Legislature or has ceased to be effcc- 
tive after a certain date); ( 2 ) those relating to the 
interpretation of the difi'erent provisions of the 
Act, particularly Ss. 2 and 4; and (3) those relat¬ 
ing to the alleged failure of the authority which 
made the orders of detention to comply with 
the provisions of the Act, with particular refer- 
ence to the provisions of S. 4. The contentions in 
the first category go to the root of the matter, 
and if upheld, would make the Act invalid and 
the orders of detention would naturally fall with 
the Act. Tbe contentions in the other two 
branches are inter-connected, 

[3] I shall consider these contentions in tbe 
order in which I have mentioned them. Learned 
Counsel for the petitioners has contended before 
U8 that tbe Act is wt/nt vites tbe Provincial 
Legislature as it relates not merely to public 
order but to public safety. The argument has 
been developed in tbe following manner. It is 
urged that the Provincial Tiegislature, which 
under S. 60, Government of India Act, 1935 (as 
it stood on tbe relevant date and before l5tb 
August 1947) consisted of His Maje-ty repre¬ 
sented by tbe Governor and two Chambers, was 
competent to make laws with respect to any of 
the matters enumerated in List 2 or List 3 of 
Scb. 7. respectively known as the Provincial 
Legislative List and tbe Concurrent Legislative 
List. Learned counsel has drawn our attention 
to S. 100, Government of India Act, 1935, and 
has contended that tbe power to rnake laws 
with respect to any of the matters enumerated 
in the Concurrent Legislative List by the 
Provincial Legislature was subject to sub s, (i) 
of S. ICO and the power to make laws with 
respect to any of the matters enumerated in 
the Provincial Legislative List w’as similarly 
subject to the first two sub-sections of s. 100. 
Learned counsel has then drawn our attention 
to item 1, Provincial Legislative List which, 
inter alia, contains the following particulars : 

"Public Order (but not including tbe use of His 
Majesty’s naval, military or air forces in aid of the 
civil power); preventive detention for reasons connected 
with the maintenance of public order; and persons 
subjected to such detention.” 

It is pointed out that no such item as ‘public 
safety' occurs in any of the three Legislative 
Lists, though item 1 of List 1 (Federal Legisla- 
tive List) refers to 

"preventive detention in British India for reasons of 
State connected with defence, external affairs, or the 
discharge of the functions of tbe Crown in its relations 
with Indian States.'’ 
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necessary so to do, may make an order (a) directing 
that be be detained.” 
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Learned counsel for the petitioners has then 
urged that the residual powers of legislation 
vest in the Governor-General who may, under 
s. 104, Government of India Act, empower by 
public notification either the Federal Legislature 
or the Provincial Legislature to enact a law with 
respect to any matter not enumerated in any of 
the Lists of sob. V. It is contended that no 
action having been taken under S. lOi, Govern¬ 
ment of India Act, it was beyond the compet¬ 
ence of the Provincial Legislature to make laws 
with regard to ‘public safety.’ Learned counsel 
has drawn a distinction between 'public order’ 
and 'public safety.’ He has suggested that ‘public 
safety’ has reference to danger from external 
aggression and ‘public order’ to internal com¬ 
motion or disturbance, and in that view, has 
contended that if ‘public safety’ at all comes 
under any item of the three Legislative Lists, it 
does 80 under item i of the Federal Legislative 
List, which mentions, amongst other things, pre. 
ventive detention in British India for reasons 
of State connected with defence, external 
affairs, etc. 

[ 4 ] It would facilitate the consideration of 
the arguments metrtioned above if I give here a 
brief resume of the provisions of the Bihar 
Maintenance of Public Order Act, 1947. The 
preamble of tbe Act recites: 

“Whereas it is expedient to provide for preventive 
detention, imposition of collective fines, control of 
meelinRS nod processions, impo.ution of censorship, 
reqaieitioning of property and prevention of unlawful 
drilling and the wearing of unofficial uniforms in 
connection with the public safety and maintenance 
of order in tbe Province of Bihar.” 

The Act has 19 sections. The sections which 
deal with preventive detention are sections 2, 
B, 4 and 5. These sections are followed by other 
sections which deal with such subjects as control 
of meetings and processions, power of imposing 
cenEorship, control of documents printed outside 
tbe Province, requisitioning of property, unlaw¬ 
ful drilling, wearing of unofficial uniforms, etc., 
in the order in which the subjects have been 
mentioned. Then, there are miscellaneous provi¬ 
sions dealing with attempts to contravene tbe 
provisions of the Act, delegation of powers 
and duties, etc. Section 16 of the Act is of some 
importance and may be quoted in extenso. It 
says : “The provisions of this Act shall be in 
addition to and not in derogation of any other 
/law for the time being in force.” Section 2 (l) 
which is the most important section for the 
purpose of the arguments which we are now 
considering says, intei’ alia, as follows : 

“The Provincial Government, it sat'sfied with respect 
to any particular person that with a view to preventing 
him liom acting in any manner prejudicial to the 
public safety and the maintenance of public order it is 


Section 8 says that an order made under s. 2 
shall be in force for a period not exceeding six 
months from tbe date on which it is made un¬ 
less earlier revoked by tbe authority making tbe 
order. Section 4 relates to grounds of detention. 

I shall have to consider the terms of S. 4 in 
detail in connexion with another argument, 
and for the purpose of the arguments which 
we are now considering it is not necessary to 
quote the terras of S. 4. Learned counsel for the 
petitioners has emphasised that the expression 
‘public safety’ occurs both in the preamble and 
in s. 2 (x). He has further emphasised that the 
word ‘and’ between the two expressions ‘public 
safety’ and 'maintenance of public order' shows 
that tbe two expressions relate to different 
subjects. 

[5l In my opinion, learned counsel for the 
petitioners has approached tbe subjects men¬ 
tioned in tbe three Legislative Lists from an 
entirely wrong, narrow and technical point of 
view. It has been more than once held that in 
interpreting a Constitution Act a wide meaning 
should be given to the words which confer upon 
any Legislature the power to legislate on certain 
topics and, within tbe ambit of tbe words, the 
most sovereign powers must be understood to 
be given to tbe Legislature. It has been farther^ 
held that the entries in the Constitution Act 
should be given a large and liberal interpretation, 
the reason being that the allocation of tbe sub. 
jects in tbe three Lists is not by way of scientific 
definition but by way of a mere simplex enume- 
ratio of broad categories : see the observations 
made by their Lordships of the Federal Court 
In the matter of the Central Provinces and 
Berar Sales of Motor Spirits and Luh icants 
Taxation Act, 1938, a.I.R. (26) 1939F.C. 1: (l.L.B. 
(1989) Kar. F. c. 6). Dealing with tbe question 
of tbe interpretation of tbe subjects in the three 
Legislative Lists, it was observed by his Lord- 
ship Gwyer 0. J. in A. L. S. P. P. L. Subrah¬ 
manyan Chettiar v. Muttuswami Oo7indan, 
A. I. B. (28) 1941 F. C. 47 1 (l. Ii. R. (1941) Kar. 
F. c. 25) as follows : 

“It must inevitably happen from time to time that 
legislation, though purporting to deal with a subject in 
one list, touches also on a subject in another list, and 
the different provisions of the enactment may be so 
closely intertwined that blind adherence to a strictly 
verbal interpretation would result in a Urge number of 
statutes being declared invalid because the Legislature 
enacting them may appear to have legislated in a for* 
bidden sphere. Hence the rule which bos been evolved 
by the Judicial Committee whereby tbe impugned 
statute is examined to ascertain its ‘pith and substance,' 
or its ‘true natnre and obaraoter* for the purpose of 
determining whether it is legislation with respect to 
matters in ibelr list or in that.” 

In PrafuUa Kumar Mnkherjee v. Bank of 
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Commerce, Ltd,, Khulna, A. I. R. (84) 1947 p. o. 
60 : (1947 F. G. B. 28) it wfts pointed out by their 
Lordships of the Privy Council that it was not 
possible to make so clean a cut between the 
powers of the various Legislatures that they 
would never overlap. Their Lordships then say: 

“Subjects must still overlap and where they do the 
question must be asked what In pith and substance is 
the efieot of the enactment of wbioh complaint is made 
and in what list is ile true nature and character to be 
found. If these questions could not bs asked, much 
benehcent legislation would be stifled at biitb, and 
many of the subjects entrusted to Provincial Legislation 
could never eflectively be dealt with." 

[6] If these observations are kept in view> 
then there can be no doubt that the true nature 
and character of the Act under our considera. 
tion brings it within item 1 of the Provincial 
Legislative List. That item mentions first‘‘public 
order * in its general and widest sense, subject 
only to one limitation that it does not include 
the use of His Majesty’s naval, military or air 
forces in aid of the civil power; then there is a 
further particular : "preventive detention for 
reasons connected with the maintenance of 
public order." This particular merely indicates 
one aspect of public order. The expression 
"public order” in List I of the Provincial Legis¬ 
lative List must, in its context, be taken in a 
comprehensive sense so as to include public 
safety in its relation to the maintenance of 
public order. The expression "public safety” may 
have one meaning in one context and another 
in a different context; for example, traffic regu- 
lations for motor vehicles may have an aspect 
of public safety; so also adulteration of food¬ 
stuffs and other goods. The subject of adultera¬ 
tion of foodstuffs is item 80 of the Provincial 
Legislative List. I do not think it can be con¬ 
tended for one moment that the Provincial 
Legislature has no power to make laws with 
respect to adulteration of foodstuffs and other 
goods, merely because the subject may, in some 
of its aspects, be connected with public safety. 
Id the same way the maintenance of public 
order undoubtedly involves considerations of 
public safety, but surely that would not be a 
ground for bolding that the Provincial Legis¬ 
lature is not competent to make laws for the 
maintenance of public order. It is worthy of 
note that, apart from the general subject of 
"public order” mentioned in item 1 of the Pro¬ 
vincial Legislative List, one particular aspect 
of public order, namely, preventive detention 
for reasons connected with the maintenance of 
public order, is specifically mentioned. 1 em¬ 
phasise the words "for reasons connected with 
the maintenance of public order.” One of the 
reasons connected with the maintenance of 
public order may well be public safety. If we 


consider the scope and purpose of the Act as a 
whole, then the conclusion at which one is 
bound to reach is that in its true nature and 
character it deals with the maintenance of 
public order involving, no doubt, considerations 
of public safety as well. In the context in which 
the expression "public safety” occurs in the 
preamble and in S. 2 (l) of the Act, it is either 
synonymous with public order or is compre¬ 
hended by the more general term "public order” 
and the use of the word ‘and’ is not disjunctive. 
I do not think that there is any encroachment 
on item l of the Federal Legislative List which 
deals with, inter alia, preventive detention in 
British India for reasons of State connected 
with defence, external affairs, etc. That item 
may also have an aspect of public safety, hut 
of a ditlerent character altogether, being con¬ 
nected with defence, external affairs, or the dis¬ 
charge of the functions of the Crown in its 
relation to the Indian States. 

[7] Learned counsel for the petitioners has 
relied on certain observations made by his Lord- 
ship Zalrulla Khan J. in the case ot Kiii{h 
Kntperor v. Sibnath Bauerjee, 24 F. L. T. 332 : 
(A.I.R. (30) 1943 F. C. 75 : 45 Cr. L. J. 34l). TbO 
observations will be found at page 345. His 
Lordship said as follows : 

"The argument before us was limited to the ground 
that ‘public safety or interest’ was not one of the beads 
speoifled in entry No. 1 of List i or entry No. 1 of List II 
of Scb. 7, Constitution Act. as subjects in respect of 
which Indian Legislation might provide for 'preventive 
detention.’ The judgment of this Court in Kahav 
Talpado v. £»iperor, 24 P. L. T. lod (A. I. li. (30) 
1943 F. C. 1:41 Cr. L. J. 65s) clearly proceeded on the 
footing that such legislation was covered by the two 
entries. We think that the eipressions ‘reasons of Statu 
connected with defence’ and ‘reasoue connected with 
the maintenance of public order’ are wide enough to 
include ‘public safety or interest.’ ’’ 

It is contended that those observations show 
that ‘public safety’ was considered to be covered 
by the two items in the two lists taken together, 
and in view of the proclamation of emergency 
under 8. 102 , Government of India Act, the 
Federal Legislature had power then to make 
laws for a province with respect to any of the 
matters enumerated in the Provincial Legis¬ 
lative List, but now the Provincial Legislature 
cannot make laws with respect to any of the 
matters enumerated in List I. I do not read 
those observations in the sense in which learned 
counsel for the petitioners takes them. The 
question before their Lordships was whether 
S. 2, Defence of India Act, was ultra vires the 
Indian Legislature, and it was not necessary for 
their Lordships to consider w'hether the legisla- 
tion in question came within List I or List II. It 
would have keen enough to decide that it came 
within the subjects mentioned in either of the 
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two lUts or the two lists taken together. It can¬ 
not, therefore, be said that the Federal Court 
bad decided that public safety as a subject of 
legislation would not come within item 1 of 
List II; on the contrary, the observation was to 
the effect that the expression ‘reasons connected 
with the maintenance of public order’ w’as wide 
enough to include ‘public safety or interest.’ As 
I have already stated, many of the subjects 
mentioned in the three lists have a ‘public safety’ 
aspect, and the maintenance of public order un¬ 
doubtedly includes public safety. 

[8] There are certain other observations in 
another decision of the Federal Court, Keshav 
Talpadev. King-Emperor, 24 P.L.T, 153:(a.I.R. 
(30) 19-13 P.c. 1: 44 cr.L.J. 558) ou which learned 
counsel for the petitioners places some reliance. 
These observations, which will be found at 

pages 173 and 174 of the report, are ; 

‘Tt a detiiniug authority gives four reasons for 
detaining a man, without distioguisbing between them, 
and any two or three of the reasons are held to be bad, 
it can never be certain to what extent the bad reasons 
operated on the mind of the authority or whether the 
detention order would have been made nt all if only one 
or two good reasons had been before them." 

These observations were made with reference to 
certain observations made by Chagla J. (as he 
then was) when the case was before the Bombay 
High Court. The observations of Chagla J. were 
to the following effect: 

**As 1 have pointed out, there is no doubt that it was 
competent for the Government of Bombay to detain 
the applicant on the ground that his doteutioa was 
necessary inasmuch as be was acting in a manner pre¬ 
judicial to the defence of British India and also lor the 
maintenance of public order. It may be that the other 
two grounds given in the order are not justified by any 
of the items in Scb. 7, but if the two or even one of tbe 
two grounds are justified as giving powers to the Indian 
Legislature, I do not think it makes any difference to 
tbe validity of the order if tbe Government of Bombay 
proceeds to give further reasons which are not well 
founded.” 

Gwyer C. J. expressed a doubt whether the 
aforesaid observations were a correct statement 
of the law. Learned counsel for the petitioners 
contends that if public safety is not included in 
any of the subjects mentioned in sob. 7, Govern¬ 
ment of India Act, 1935, then the whole of the 
impugned Act must be held to be invalid inas¬ 
much as it is not known to what extent public 
safety has influenced the Provincial Legislature 
in making the law in question. For one thing, 
the observations of Gwyer C. J. seem to me to 
he in the nature of ohiicr. No decision was 
given, but merely a doubt was expressed. 
Secondly, it is not correct to say that considera¬ 
tions of public safety cannot be held to be in¬ 
cluded within the subject mentioned as ‘public 
order* or ‘maintenance of public order.* I must, 
therefore, hold, contrary to the arguments made 
by learned oouneel for the petitioners, that the 


use of the expression 'public safety* in the pre- 
amble and in section 2 (1) of the Act does not 
make the Act ultra vires the Provincial Legis-^ 
lature. In its true nature and character, the 
impugned Act is well within the subjects men¬ 
tioned in item 1 of List II. I may, in passing, 
state that the decision in Keshav Talpade's 
case, 24 P. L. T. 158 : (a. I. R. (30) 1943 F. O. 1 : 
44 Or. L. J. 558) was not accepted as correct on 
another point by their Lordships of the Privy 
Council: see King^Emperor v. Sibnath Banerjt 
72 I. A. 241: (A. I. R. (32) 1945 P. C. 156.) 

[ 9 ] The next argument on behalf of the peti¬ 
tioners is that the Act has ceased to have legal 
validity after 14th March 1948. To appreciate 
this argument, it is necessary fo quote some of 
the terms of s. 1 of the Act. Sub-s. (3) of S. 1 
says that the Act shall remain in force for a 
period of one year from the date of its com¬ 
mencement. Then, there is a proviso which says 
that the Provincial Government may, by 
notifleation, on a resolution passed by the Bihar 
Legislative Assembly and agreed to by tbe Bihar 
Legislative Council, direct that the Act shall 
remain in force for a further period of one year 
with such modifleations, if any, as may be 
specifled in the notifleation. The Act received 
the assent of the Governor.General on 15tb 
March 1947, and came in force on that date. 
By notification No. 8734C-121/47, dated 11th March 
1948, the Governor of Bihar extended tbe Act 
for a period of one year, purporting to act under 
the proviso referred to above. The contention 
of learned counsel is that despite the notifleation 
the Act had ceased to be of any force after Uth 
March 1948. It is urged that by assenting to the 
proviso the Governor-General bad really dele¬ 
gated bis power to assent in favour of the 
Provincial Government. It is contended that 
such delegation is illegal and the proviso has no 
legal validity. Learned counsel has put his 
argument in this way : it is pointed out that in 
spite of s. 16 of tbe Act, which I have already 
quoted in extenso, the Act in effect deals with 
some of the subjects mentioned in List III (Con¬ 
current Legislative List) such as criminal law 
(Item 1 ) and criminal procedure (Item 2). It is 
then pointed out that some of the provisions of 
tbe Act, particularly those dealing with deten¬ 
tion, are repugnant to the provisions of tbe 
Criminal Procedure Code, and without the assent 
of the Governor-General, those provisions of the 
Act which are so repugnant will be void under 
the provisions of S. 107, Government of India 
Act. It is thus contended that the assent of the 
Governor.General was a sine qua non for the 
validity of the enactment in question. If tbe 
assent of the Governor.General was essential for 
the initial enactment, it would be essential for its 
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TQ^enactment or continuance for another year, 
^be contention before us is that the Qovernor. 
<}eneral has, in effect, delegated his power of 
assent to such re enactment or continuance in 
favour of the Provincial Government. 

[lOl The argument is ingenious, but will be 
found on a closer scrutiny to be unsubstantial. 

I When the Governor-General gave his assent to 
the Act, ho gave his assent to the proviso to 
sub-s, (3) of s. 1 of the Act; in other words, the 
Governor. General assented to that provision 
which says that the Provincial Government may, 
by notihcatlon, on a resolution passed by the 
Bihar Legislative Assembly and agreed to by 
the Bihar Legislative Council, direct that the 
Act shall remain in force for a further period 
of one year. I do not see how it can be sug¬ 
gested that the Governor General has delegated 
bis power of assent; on the contrary, it seems to 
me that he has exercised his power of assent. 
The utmost that can be said is that the assent 
is a conditional assent, the condition being that 
the provincial Government can act only on a 
jresolation passed by the Bihar Legislative 
tAasembly and agreed to by the Bihar Legisla- 
Sive Council. Conditional assent of this kind is 
not unknown to legislative practice; for example, 
there are many Acts the oparation of which is 
postponed to a later date, it being left to the 
executive to decide on which date the Act will 
come into force. The Governor-General has given 
assent to such Acts, and I have never heard it 
being argued that the assent was a delegation 
of his power by the Governor-General. 

Ill] A case of similar nature, though not 
'exactly the same, went up to the Privy Council 
(Etnperor v. Benoari Dal Sarma, A. I. B. (32) 
1946 'p.c. 48: (46 Or. D. J. 689)). There an Ordin¬ 
ance was promulgated by the Governor-General 
by which certain Special Criminal Courts w’ere 
set up, the Ordinance taking the form that the 
actual setting up of a Special Court under the 
terms of the Ordinance should take place at the 
time and within the limits judged to be neces¬ 
sary by the Provincial Government specially 
concerned. One of the arguments was that 
this was delegated legislation. With regard to 

this argument their Lordships observed : 

*‘Tbeir Lordships are unable to see that there was 
any valid objeotion, in point of legality, to the 
Oovernor-Generars Ordinance taking the form that the 
actual setting up of a Special Court under the terms of 
the Ordinance should take place at the time within the 

limits judged to,be necessary by the Provincial Govern¬ 
ment specially coucerued. This is not delegated legis¬ 
lation at all. It is merely an example of the not 
uncommon legislative arrangement by which the local 
application of the provision of a statute Is determined 
•hy the judgment of a local administrative body as to 
its necessity.’* 

A reference was made to the well-known deci¬ 


sion in Queen v. Burah^ (1878) 3 A, C. 8S9 ; (t 
cal. 172 (P, C)). I do not see any difference in 
principle between the kind of legislation referred 
to above by their Lordships of the Judicial 
Committee and the one under our consideration. 
The Legislature has in its wisdom left it to the 
executive to decide w'hether a particular Act 
should come iu force at a later date or should 
be continued for a further period. When the 
Legislature incorporates such a provision in the 
Act, the provision is as much law as any other 
provision of the Act. \Vhen the Governor- 
General gives his assent to the entire Act, he 
gives his assent to the particular provision in 
question as well. I do not think any question 
of delegation arises here. It must be remembered 
that the Governor-General gives his assent to a 
bill passed by the Provincial Legislature when 
it is reserved for his consideration by the 
Governor, acting in accordance with the provi- 
sions of 3. 75, Government of India Act. In 
giving his assent the Governor-General does not; 
act as a delegate, and there is no question of; 
the application of the principle delegatus non- 
potest delegare. 

[12] In dealing with the arguments of learned 
counsel for the petitioners on this topic I have 
assumed that the impugned Act contains pro¬ 
visions w’bich may be said to bo repugnant to 
the provisions of the Criminal Procedure Code, 
which is stated to be an exhaustive Code with 
regard to matters with which it deals, and that 
the assent of the Governor-General w'as necessary 
to avoid the effect of such repugnancy. I have 
shown that even on that assumption the impugned 
Act has been validly assented to by the Governor- 
General, and there is no question of any dele¬ 
gation of the power of the Governor-General. 
I must not be understood, however, to have ex- 
pressed myself finally and conclusively on the 
question if the provisions of the Act, in spite of 
S. 16, relate to criminal law and procedure and 
if some of the provisions have the effect of 
amending the provisions of the Code of Criminal 
Procedure. There has been some argument be¬ 
fore U9 about the legal effect of that part of the 
proviso to 9ub-s. (3) of S. 1 which says that the 
Provincial Government may continue the Act 
for a further period of one year “with such 
modiBcations, if any, as may be specified in the 
notification.” It has been conceded before us 
that the notification by which the Act was con¬ 
tinued for another year did not contain any 
modifications; therefore, the legal effect of that 
part of the proviso need not be considered. 

[ 13 ] Next, it has been contended that it is only 
the provincial Government which can continue 
the Act for a further period of one year, but 
the notification continuing the Act for another 
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year has been issued by the Governor of Bihar. 
Learned counsel for the petitioners has drawn 
a distinction between the ‘Provincial Govern, 
ment’ and the ‘Governor,’ and has contended 
that the continuance of the Act for a further 
period of one year has no validity inasmuch as 
the notification was not issued by the Provin¬ 
cial Government. This argument appears to me 
to be based on a misapprehension of the legal 
position with regard to executive acts of the 
Provincial Government. As’ far as I can make 
out, the Government of India Act, 1935, as it 
stood on the relevant date, does not use the 
expression 'Provincial Government’ with regard 
to the Provincial Executive. In 8. 49 of the said 
Act it is stated that the executive authority of a 
Province shall be exercised on behalf of His 
Majesty by the Governor, either directly or 
through officers subordinate to him, but nothing 
in this section shall prevent the Federal or the 
Provincial Legislature from conferring functions 
upon subordinate authorities, or be deemed to 
transfer to the Governor any functions conferred 
by any existing Indian law on any Court, Judge, 
or officer or any local or other authority. Sec¬ 
tion 50 states, inter alia, that there shall be a 
council of ministers to aid and advise the 
Governor in the exercise of his functions, except 
in so far as be is by or under the said Act re. 
quired to exercise his functions or any of them 
in bis discretion. We have, therefore, to go to 
Indian law for the meaning of the expression 
‘Provincial Government.’ In 8. 8 (43a), General 
Clauses Act, 1897, the expression ‘Provincial 
Government’ is stated to mean, in a Governor’s 
Province, the Governor acting or not acting in 
bis discretion; and exercising or not exercising 
bis individual judgment, according to the pro¬ 
vision in that bahalf made by and under the 
Government of India Act. This definition will 
not apply to a Provincial Act by virtue of S. 3 
only. There is, however, another section, s. 4A, 
General Clauses Act, 1697, which says that the 
definition of ‘Provincial Government’ given in 
S. 3 shall apply also, unless there is anything 
repugnant in the subject or context, to all Indian 
laws. ‘Indian law’ has been defined in s. 8 (27a) to 
include any law, ordinance, order, bye-law, rule 
or regulation passed or made at any time by 
any competent Legislature, authority or person 
in British India. It seems to me, therefore, that 
by virtue of s. 4a read with Ss. 3 (27a) and 8 
(43a), the expression 'Provincial Government’ used 
in the impugned Act means nothing more or 
less than the Governor of Bihar. If, therefore, 
the notification continuing the Act was issued in 
the name of the Governor, there was no illegalily 
about it. I may also refer to S. 69, Government 
of India Act, 1935, which says that all executive 


action of the Government of Province shell he 
expressed to be taken in the name of the Gover¬ 
nor. Sub-section (2) of the section says that 
orders and other instruments made and executed 
in the name of the Governor shall be authenti¬ 
cated in such manner as may be specified in 
rules to be made by the Governor, and the 
validity of an order or instrument which is so 
authenticated shall not be called in question on 
the ground that it is not an order or instrument 
made or executed by the Governor. It is thus 
clear that the Governor of Bihar was legally 
competent to issue the notification continuing 
the Act for a period of another year, and there 
is no allegation in any of the petitions that the 
notification was not authenticated in a manner 
required by Sub-s. (2) of S. 59. 

[14] While on this point, I may dispose of 
another argument raised on behalf of the peti¬ 
tioners which does not challenge the Act itself*, 
but cballenges the orders of detention passed 
under it. The orders of detention -in these cases 

are, more or less, in the following form: 

“Whereas the Governor of Bihar is satisfied with res* 
pect to the person known as.that with a view to pre¬ 

venting him from acting in a manner prejudicial to tbe- 
publio safety and the maintenance of public order it is 
necessary to make the following order : 

Now, tberelore, in exercise of the powers conferred by 
cl. (a) of sub'S. (1) of 8. 2, Bihar Maintenance of Public 
Order Act, 1947, the Governor of Bihar is pleased to 

direct that.be detained until further orders of the 

Governor of Bihar.’’ 

[15] The contention of learned counsel for the 
petitioners is that though the orders purport to 
be the orders of the Governor, duly authentica¬ 
ted, they are not really so, inasmuch as under 
the new rules of executive business the orders 
were passed by the Minister concerned and not 
by the Governor. This contention of learned 
counsel is not based on any allegation made in 
any of the petitions. None of the petitioners 
ever alleged that the orders were not made by 
the persons who purported to make them. More¬ 
over, I do not think that it matters whether the 
orders were actually passed by a Minister. I have 
already referred to S. 69, Government of India 
Act which says that all executive action of the 
Government of a Province shall be expressed to 
be taken in the name of the Governor. There 
can be no doubt that the orders in question came 
within the executive action of the Provincial 
Government, and they had to be expressed inj 
the name of the Governor. This point was con-' 
sidered by the Federal Court in King-Empei‘or 
V. Stbnath Banerjee, 24 P. L. T. 332 ; (A. I. R. 
(30) 1943 p. o. 75 : 46 Cr. L. J. 341). The majority 
of the Judges of the Federal Court were of the 
view that the person who shonid be satisfied, iia 
connection with orders of detention under B. 26* 
Defence of India Bales, most be the Governor 
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himself. Spens 0. J. took a different view which 
was accepted by their Lordships of the Privy 
Council when the case went up to them {King. 
Emperor v. Sibnath Banerjee, 72 i. A. 241 : 
(A. I. R. (32) 1945 P. O. 166)). Their Lordships’ex¬ 
pressed themselves as follows: 

“Their Lordships are, therefore, In agreement, with 
the learned Chief Jastioe of the Federal Court th<\t such 
matters as those which fell to be do^lt with bj the 
Governor ander R. 26, could be dealt with by him in 
the normal manner in which the executive business of 
the Proviocial Government was carried on under the 
provisions of Chap. II, of Part III, of the Act of 1935, 
and, in particular, under the provisions of S. 49 and the 
Bales of business made under S. 59 ” 

If so, as is contended by learned counsel for 
the petitioners the new rules of executive busi¬ 
ness contemplate that a Subordinate Ofticer, 
such as the Minister, need be satiehed before the 
orders are issued, the orders will still be expressed 
in the name of the Governor. I need not say any¬ 
thing more on thia point, as it does not arise 
out of the allegations made in the petitions. I 
have already stated that in none of the petitions 
it was alleged that the person who was to be 
satisfied under the law was not satisfied before 
the orders were made. 

[16] I now proceed to consider the arguments 
in the second branch. Firstly, it is contended 
that on a true interpretation of S. 2 (l) of the 
Act, the Crown must in all cases prove that 
the Provincial Government was reasonably satis¬ 
fied that with a view to preventing the person 
from acting in a manner prejudicial to the public 
safety and the maintenance of public order, it was 
necessary to detain him. Learned counsel for 
the petitioners has contended that the legislation 
in question is not emergency legislation, and 
there is no presumption in favour of the Crown, 
He baa also contended that the principles laid 
down in connection with similar orders of deten¬ 
tion under R. 26, Defence of India Rules, in such 
well known English decisions as Biversidge v. 
John Anderson, 1942 a.c. 206: (llOL. J. K. B. 724) 
and Greene v. Secretary of State for Home 
Affairs, 1942 A.c. 284 : (ill L. J.K. B 24) should 
not be applied in the cases under our considera¬ 
tion. Learned counsel suggests that those were 
cases of emergency legislation, whereas the im¬ 
pugned Act is not really emergency legislation. 
Learned counsel has gone so far as to suggest 
that emergency legislation in India can only 
be made when the Governor-General has made 
a proclamation of emergency under S. 102, 
Government of India Act. 

[17] In my view, these contentions of learned 
counsel for the petitioners cannot be accepted as 
correct. Whether the piece of legislation with 
which we are dealing is emergency legislation or 
not mdSt be considered from a conspectus of the 


whole Act. I have already referred to the pre¬ 
amble and the various provisions of the Act. 
The Act is of a temporary nature and considered 
in the light of the various provisions made, there 
can be no doubt that it is a piece of emergency 
legislation. This very point was considered by a 
Full Bench of this Court in Hnrat Patwa 
Provinco of Bihar, A. I. R. (35) 1918 rat. 135 : 
{49 Or. Ii. J. 132 (P. B )) where after considering 
the preamble and the relevant provisions, it was 
stated as follows: “and this sub-section read with 
the preamble shows that the Act is in the nature 
of emergency legislation.’' It seems to me that 
the point is so obvious that I need not labour it. 
It is clear to me that the principles of interpro- 
tation laid down in Lxversidge v. Sir John 
Anderson, 1942 A. c. 20G : (HO L. J. K. B. 72i) 
and Greene v. Secretary of Stale for Home 
Affairs, 1942 A. 0. 281 : (ill L. J. K. B. 24) will 
apply in the present cases. As Lord Wright had 
said in Livcrsidge's case, 1942 a. c. 20G : (llO 
L. J. K. B 724), the word “satisfied” must mean 
“reasonably satisfied.” It cannot import an arbi¬ 
trary or irrational state of being satisfied. Their 
Lordships, however, agreed, Lord Atkin alone 
dissenting, that provided the authority making 
the order acts in good faith, it is bis satisfaction 
that really matters and the Court cannot act as 
a Court of appeal over the decision of the autho¬ 
rity making the order of detention. It was 
further pointed out that w'hen the order ex facie 
showed that the authority making the order of 
detention was satisfied, a presumption arose in 
favour of the authority making the order of 
detention and a heavy onus lay on the petitioner 
to show to the contrary. These propositions 
are. I think, well settled now and have been 
accepted by the Courts in India. In Kamla 
Kant Azad v. King-Emperor, 23 pat. 252 : 
(A. I. R, (31) 1944 Pdt. 351) these propositions 
were accepted, and it was pointed out that 
it was not for the Court to inquire into and pro¬ 
nounce on the validity of the reasons which led 
to the making of the order, provided the authority 
making the order had acted in good faith. The 
matter was put in a nutshell by Mackinnon 
L. J. in Bex v. Secretary of State for Home 
Affairs, {Ex parte Greene), (1942) 1 K B. 87, at 
p. 103. 

“The power of the Home Secretary to issue a valid 
order depends on the fulfilment of a condition. The 
nature of that condition is very material. It is not the 
existence of an objective fact, for example, that the 
person concerned is an alien. It is the existence of a 
subjective state of mind in the Home secietaiy, that is,, 
that he has reasonable groonds for believing certain 
facts to exist, and, by implication, that be honestly 
entertains that belief. If an order asserting the exis¬ 
tence of that state of mind and belief, in valid fotn*. 
has been made, the onus on the applicant of disproving, 
Us existence is obviously much more difficnlt than would 
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be the disproof of an objective fact, for example, that 
the man is an alieo. Evidence of the applicant that he 
does net know that there are any reasons for the Home 
Secretary’s belief or denial that there are or can be any 
reasons for it, is not a sufficient discharge of the onus 
so as to call on the Home Secretary to explain and 
justify the assertion of bis order.” 

[18] The same view was expressed by their 
Lordships of the Privy Council in King-Em* 
peror v. Sibnath Bauerjee, 72 i. A. 241: (A. i. R. 
(32) 1945 P. C. 156) where their Lordships quoted 
•with approval the dictum of the learned Chief 
Justice of the Federal Court of India in which 
be said: 

“It is quite a different thing to question the accuracy 
o! recital contained in a duly authenticated order, 
particularly where that recital purports to state as a 
fact the carrying out of what I regard as a condition 
necessary to the valid making of that order. In the 
normal case the existence of such a recital in a duly 
authenticated order will, in the absence of any evidence 
as to its inaccuracy, be accepted by a Court ns eslab* 
lisbing that the necessary condition was ful&lUd. The 
presence of the recital in the order will place n diffi¬ 
cult burden on the detenu to produce admissible evi¬ 
dence sufficient to establish even a privia facie case 
that the recital is not accurate.” 

'I think these principles apply with regard to 
the interpretation of S. 2 (l) of the Act and the 
iorders of detention passed thereunder. If there- 
ifore the orders state that the Governor was 
rsatisfied that it was necessary to make an order 
lOt detention we must accept the position that 
jhe was so satisfied, unless there are grounds 
ifor holding that he was not acting in good faith, 
ior that the order was a sham order or in excess 
lof the powers given to him under the Act. 

[ 19 ] This brings mo to the last and most 
important argument on behalf of the petitioners. 
Section 4 of the Act is in the following terms: — 

"Where an order is made in respect of any person 
under cl. (a) of Eub-s. (1) of S. 2, as soon as may be 
alter the order is made, the authority making the 
order shall communicate to the person affected thereby 
60 far as such communication can be made without 
disclosing facts which the said authority considers it 
would be against the public interest to disclose, the 
grounds on which the order has been made against 
him and such other particulars as are in the opinion of 
such authority sufficient to enable him to make if he 
wishes a representation against the order and such 
person may at any lime thereafter make a representa¬ 
tion in writing to such authority against the order and 
it shall be the duty of such authority to inform such 
person of his right of making such representation and 
to afford him the oarliest practical opportunity of doing 
so.” 

It has been held iu the Full Bench decision 
already referred to, Mnrat Patxva v. Province 
of Bihar, A. I. B. (35) 1948 Pat. 135: (49 
Cr. L, j. 132 (f. B.)) that the provisions of 8. 4 
of the Act are mandatory and absolute, and a 
failure to comply with those provisions would 
render the detention or continued detention un. 
lawful. The point, therefore, at once arises if 
there boa been a real compliance with the pro¬ 


visions of S. 4 in these cases. 1 shall presently 
state the details of the grounds given against 
each one of the petitioners. But before I do so, 
it would be convenient if I say a few words 
about the true nature and meaning of S. 4 of 
the Act. The section is clearly meant as a safe¬ 
guard against arbitrary detention by the execu¬ 
tive. and it should be the duty of the Court to 
see that this safeguard is not whittled away. 
The section talks of three things (a) the grounds 
on which the order of detention has been made, 
(b) facts connected with those grounds or on 
which the grounds are based, and (c) such parti¬ 
culars as are in the opinion of the authority 
making the order of detention sufficient to en¬ 
able the detenu to make a representation against 
the order. The section also says that the grounds 
of detention shall be communicated as soon as 
may be after the order is made and the detenu 
should be informed that he'has the right to 
make a representation. The section also enjoins 
on the authority the duty to afford the detenu 
the earliest practical opportunity of making a 
representation. The scope of the section as a 
whole and with particular regard to the com- 
munication of the grounds as soon as may be, 
was considered in Murat Ratwa v. Province 
of Bihar a. I R. (35) 1948 pat. 135: (49 Cr. 
L J. 132 (F. B.)). The question which we are now 
considering is of a somewhat different character. 

[20] The question is if and when the grounds 
given are general, vague and indefinite and no 
particulars are given to enable the detenu to 
make an effective representation, can it be said 
that the provisions of S. 4 have been complied 
with ? This question has been considered and 
answered in the negative in a large number of 
decisions of various High Courts in different 
Provinces with’ regard to similar Acts passed 
in those Provinces. Some of the decisions have 
been reported and some are still to be reported. 
Learned counsel for the petitioners has given 
us certified copies of several of those unreported 
decisions. I shall refer to some of them in 
detail. But one is struck by the unanimity of 
opinion expressed therein. All the High Courts 
whose decisions have been placed before us have 
unanimously held that the giving of vague, in. 
definite and general grounds of detention is no 
compliance with the provisions of the Act. 

[21] There are two decisions of the Bombay 
High Court, one a Division Bench decision and 
the other a Full Bench decision in which this 
view has been expressed. The Division Bench 
decision bas been repotted in Be Krishnaji 
Gopal Brahma, 50 Bom. L. B. 175: (a. I. R. 
(85) 1948 Boto. 860 : 49 Cr. ii. J. 524) and the 
Full Bench decision is reported in Be Bajdhar 
Kalu Patil 50 Bom. D. R. 183: (A. h B. (35) 
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1948 Bom. 884 : 49 Cr. L. J. 4G5 (p. B.)). Section 
S (l) of the Bombay Act, known as the Bombay 
Publio Security Measures Act, 1947, corresponds 
to B. 2 (l) of the Bihar Act with a slight yaria> 
tion in the wording. The Bombay Act says that 
*'if the Provincial Government is satisQed that 
any person is acting in a manner prejudicial to 
the public safety,*' etc. whereas the Bihar Act 
says "if the Provincial Government is satisfied 
that with a view to preventing a particular 
pe7'son from acting in a manner prejudicial to 
the publio safety” etc. The Bombay Act seems 
to contemplate acta in the present tense, where* 
as the Bihar Act refers to acts in the future and 
is more clearly a preventive, and not punitive, 
measure. Section 3 of the Bombay Act cor¬ 
responds to S. 4 of the Bihar Act with this 
difference that in the Bombay Act the clause 
"without disclosing facts which it considers 
against the public interest to disclose” comes 
after and not before that part of the section 
which says "shall communicate the grounds as 
Boon as may be”. I do not think this difference 
in the collocation of the clause makes any vital 
difference in interpretation. 

[22] It is clear that under the section the 
.authority passing the order of detention shall 
communicate the grounds and I emphasise the 
word "shall”; but it need not disclose facts 
which it considers it would be agaiust the public 
interest to disclose. A question has been raised 
before us if 'facts’ and 'grounds’ mean the same 
thing. There are some decisions in which it has 
been held that 'grounds’ mean the conclusions 
or reasons based on ‘facts’. Whether such a 
distinction can be made or not, it seems to me 
that under S. 4 of the Bihar Act the facts may 
be 80 intertwined with the grounds that the Pro¬ 
vincial Government may be in a position to say 
that the grounds cannot be disclosed without 
disclosing the facts. In none of the cases before 
us has it been alleged that there were valid 
grounds which could not be disclosed, because 
they were so intertwined with facta and dis¬ 
closure of which would have been against the 
public interest. With regard to ‘particulars* it 
is clear from the section that a distinction is 
made between 'grounds’ and ‘particulars', in 
spite of the use of the word ‘other’ before ‘parti¬ 
culars’. The authority making the order is 
given a discretion to give such particulars as 
are in the opinion of that authority sufficient to 
enable the detenu to make a representation 
against the order of detention. The discretion, 
however, is not to be exercised capriciously, and 
if no particulars are given or particulars are 
given in such a way as to make it impossible 
for the detenu to make a representation against 
the order, then there is a failure to comply with 


the mandatory provisions of the section and the 
detenu is deprived of, to use the words of the 
section, "the earliest practical opportunity” of 
making a representation. In the Division Dench 
decision of the Bombay High Court referred to 
above it was held that under S. 3 of the Bombay 
Act the authority need uot disclose all the facts, 
but the communication must give sufficient 
indication to the detenu as to the reasons which 
impelled the authority to take action; although 
they may not be exhaustive, the grounds and 
the particulars should be sufficieutly precise, so 
as to make it possible for the detenu to make a 
representation, and, if possible, remove any 
misapprehensiou on the part of the authority. 
In the Full Bench decision it was held that the 
grounds furnished must be clear, precise and 
accurate; grounds which are vague and indefi¬ 
nite and which contain no particulars whatever 
are no grounds at all within the meaning of 
B. 3 of the Bombay Act. 

[23] There have boon a large number of 
decisions in the Allahabad High Court where 
applications under 9. 491, Criminal L'. C., are 
dealt with by a singlo Judge. The decisions, 
therefore, are all single Judge decisions. A 
similar view has been expressed in those deci¬ 
sions, for example, in Emperor v. Inder 
Prakash, Cri. Mis. No. 875 of 1948 : (A, l. R. 
(36) 1949 ALL. 37) decided by llaghubar Dayal, J. 
on 29th June 1948. There is, however, one dis¬ 
tinction between the United Provinces Act 
(Act IV [4] of 1947) and the Bihar Act. Section 5 
of the United Provinces Act deals with the 
giving of grounds. There is no such clause in 
the United Provinces Act, similar to the clause 

"so fat as such commaDlcation can bo made without 
disclosing the facts which the said authority considers 
it would be against the public interest to disclose." 

In some of the Allahabad decisions it has been 
held that all the groiuids must be disclosed. I 
do not think one can go to that extent under 
the Bihar Act. It has, however, been pointed 
out in the Allahabad decisions that the Legis¬ 
lature has provided a safeguard in S. 6 of the 
United Provinces Act and the option given to 
the authority of giving such particulars as to 
enable a detenu to make representation cannot 
be exercised in such a way as to nullify the 
safeguard, which can be the only check on the 
possible abuse of the powers of the executive 
under S. 3 of the United Provinces Act. These 
observations apply with equal force to S. 4 of the 
Bihar Act. The same view has been expressed 
in a decision of the Oudh Chief Court given on 
20th April 1948,which has not yet been repotted. 

[ 24 ] The Nagpur High Court had occasion to 
deal with the same question with reference to 
the Central Provinces and Berar Public Safety 
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Act, 1947. Section of that Act corresponds to 
S. 4 of the Bihar Act with a slight variation in 
the collocation of the clauses. Under S. 6, Cen¬ 
tral Provinces Act, the authority making the 
order need not disclose facts which it considers 
against the public interest to disclose. An 
option is also given to mention such particulars 
as are in the opinion of that authority sufficient 
to enable the detenu to make a representation. 

In Shree Ramchandra Bapat of Indore v. 
Provincial Government^ Central Provinces 
and {Berar, Misc. Cri. Case No. 253 of 1948), 
decided by Vivian Bose and Sen, JJ. on 20 th 
May 1948, tbe following observations were made 

“The law here, unlike the law which was previously 
in existence, makes certain definite .safeguards in 
favour of the subject. It requires the Provincial 
Government to furnish tbe detenu with the grounds of 
bis detention and such particulars thereof as are suffi¬ 
cient in its opinion to enable him to make a representa¬ 
tion. Tbe word ‘particulars' is well known in ike law 
and therefore when it is used in this Act, it must be 
construed in the same sense in which it is used in 
other Acts and other parts of the law. We hold that 
tbe particulars furnished in this case do not comply 
with the law. They are not particulars. They are 
merely general and vague assertions.” 

"While dealing with the word ‘particulars’ their 
Lordships said: 

“The word ‘particulars’ is well-known. It ie ex¬ 
plained in the Civil Procedure Code in respect of many 
difiereot kinds of suits, such as, for example, contracts 
torts, fraud, and undue influence and tbe like.” 

There has been some argument before us 
whether the particulars to be given to the 
detenu should be like particulars mentioned in 
a charge of indictment. One has to remember 
that a charge in a criminal case relates to an 
offence which has been committed. Here, how- 
ever, we are dealing with a preventive measures, 
land it may not be feasible in all cases to men¬ 
tion the particulars in tbe same way as they 
are mentioned in a charge. But that does not 
mean that vague and general assertions can 
take the place of particulars. The particulars 
must be such as would enable tbe detenu to 
make a representation; otherwise tbe very pur¬ 
pose of giving particulars is defeated. A refer- 
'ence was made to another decision of the Nagpur 
High Court in Govuid Laxman Bedekar v. 
Provincial Government of the Central Pro¬ 
vinces and Berar, (Miso. cri. case No. 154 of 
1948) decided by Hemeon and Hidayatullab JJ. 
on 8th April 1948. It was there stated that tbe 
Provincial Government was bound to state all 
the grounds and particulars. As I have said 
above, under 8. 4, Bihar Act one cannot go so far 
as to say that all tbe grounds must be disclosed. 

t25l X now proceed to state the grounds in 
each individual case. 

[ 26 ] Criminal Miscellaneous Case No. 170 
of 1948: 


A. LB. 

Nek Mohajnmad : This man was arrested on 
11th February 1948, for an offence under S. 17, 
Criminal Law Amendment'Act, 1908. He applied 
for bail on 16th February 1948. The order of 
detention was made on 23rd February 1948, and 
the grounds were served on 3rd March 1948. The 
grounds were : 

‘‘That he has been one of the leading organisers of 
the Muslim National Guard which has been declared 
unlawful and he has been associated with the secret 
activities of this organisation.” 

It is stated that be made a representation to 
which no reply has been received. 

[27] Criminal Miscellaneous Case No. 180 
of 1948 

Nizamuddin Ahmed : He was arrested on 10th 
February 1948. He applied for bail on 16th Febru¬ 
ary 1948 . The order of detention was passed on 
23rd February 1943, and the grounds were served 
on 3rd March 1948. He made a representation on 
6th March 1948, to which DO reply has been re¬ 
ceived. The grounds were : 

“That be has been an active member as well as an 
organiser in charge of the Bettiah Sub-divisional 
Muslim National Guard which has been declared un¬ 
lawful. He has also been carrying out underground 
training of volunteers of this area and is a threat to 
public peace.” 

[28] Criminal Miscellaneous Case No. 181 of 
1948 : 

Gulam Ashraf : He was arrested on 10th 
February 1948. Tbe order of detention was made 
on 23rd February 1948, and the grounds were 
served on Srd March 1948. He made a repre¬ 
sentation on 5tb March 1946, to which no reply 
has been received. Tbe grounds were: 

“Specially trained at Patna he has been an active 
member of tbe Muslim National Guard which has been 
declared unlawful and has been working as a secret 
courier. He has been closely associated with the secret 
and underground activities of this Muslim National 
Guard.” 

[29] Criminal Miscellaneous Case No. 185 
of 1948: 

Mohammad Jan : He was arrested on 9th 
February 1948. Tbe order of detention was made 
on 2drd February 1948. The grounds were served 
on 3rd March 1948. The grounds were : 

“That strongly suspected of illegally disposing of 
ammunition he has been an active member and Secre¬ 
tary of the Muslim National Guard which has been 
declared unlawful.” 

I may state here that this man was a licensed 
dealer in ammunition, and it is alleged by him 
in bis petition that his stock of ammunition was 
seized in April 1947, and he could not have dis¬ 
posed of ammunition after the seizure of his 
stock. 

[ 80 ] Criminal Miscellaneous Case No, 188 
of 1946 : 

Mohammad Mohiuddin : This man was 
arrested on 17tb February 1948. The order of 
detention was made on 24th February 1948. The 
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grounds were served on 6tb March 194S. Tbe 
grounds were: 

*‘Tbat be has been an important worker ot tbo 
Muslim League Katioual Guard and is also brigadier of 
a secret branch of the Muslim League National Guard 
which has been declared unlawful." 

A question of identity has been raised in this 
case, and it has been suggested that tbe correct 
name of tbe petitioner is Sheikh Mobiuddin and 
not Mohammad Mobiuddin. I shall deal with 
this point in due course. 

[311 C7-tminaZ Miscellaneous Case No, 193 
of 1948 : 

Bhashar Krishna Bao Zinjarde and others : 
There are three petitioners in this case—Bbaskar 
Krishna Rao Zinjarde, Banda Phanse and 
Nardeo Gupta. All these persons were arrested 
on 6th February 1948. The order of detention 
was made on lltb or I3th February 1948. The 
grounds were served on 21st February 1948. The 
grounds were more or less the same for all the 
three petitioners, and were : 

“That he is an active organiser of R. S. S. which had 
been declared unlawful. He shares in tbe ideology of 
this organisation in activities of which be fully partici¬ 
pates and as such is considered to be a menace to public 
safety and maintenance of public order." 

[82l Gfiminal Miscellaneous Case No, 224 
of 1948: 

Sashidhar Dwivedi : This man surrendered 
before the Magistrate on 6th April 1948. The 
grounds in bis case were: 

“That be lis an active worker and organiser of 
Hajipur B. S. 8. which has been declared an unlawful 
association by Government. He was giving training to 
tbe members of tbe B. S. S. along with Gopal'Ambedkac 
tbe Chief Executive Organiser of the B. S. S." 

[83] Criminal Miscellaneous Case No, 233 
of 1948 : 

Dr. K, P. Rode : He was arrested on 8th 
February'1948. The order of detention was made 
on 16 th February 1948. The grounds were served 

on 4th March 1948. Tbe grounds were: 

“A Mafaarasbtriya employee of Bobtas Industry he 
laid tbe foundation of the B. S. 8. Dalmianngar, is 
himself a worker and organiser and be has been tbe 
Chief Organiser at Debii and Dalmianagar of tbe 
B. S. S. which had been declared unlawful. Govern¬ 
ment has received report that he is one of tbe most 
important men of tbe inner circle of tbe Sangh and is 
a definite threat to the public peace." 

[84] Criminal Miscellaneous Case No, 247 
of 1948: 

Pandit Thakur Prasad Tetvari : He was 
arrested on 7tb February 1948. Tbe order of 
detention was made on I7th February 1946, and 
tbe grounds were served on 29tb February 1948. 
The grounds were: 

“That be is an active member, a local leader of the 
president of tbe Supaul Branch of tbe B. S. S. which 
has been declared an unlawful organisation. Besides 
his local activities hebas a contact with branches of the 
B. 8. 8. in Nepal and presided over the last .winter 
camp of the B. S. S. at Nagpur. He shares in the 


objects of this organisation which has been declared to 
be unlawful." 

[85] Criminal Miscellaneous Case No. 283 
of 1948: 

Ramrajib Singh : This man surrendered on 
10th February 1948. The grounds were. “That 
he has been an active member of tbe R. S. S. 
which has been declared unlawful.” 

[36] It would appear from the grounds quoted 
above that except in the case of one (Mohammad 
Jan), no other particulars have been given 
against any of the petitioners except tbe bare 
statement that he has been a worker, organizer 
or member of the K. S. S. or the Muslim 
League National Guard, as tbe ca^ may be. In 
tbe case of some it has been stated that be is 
carrying out underground training of volunteers 
or working as a secret courier or is an officer of 
the secret branch of the Muslim League National 
Guard or has been giving training to members 
of the R. S. S. or is an important man in the 
inner circle of the R. S. S. All these are vague 
and general assertions which mean nothing 
except membership of tbe organization known 
as tbo R. S, S. or tbe Muslim League National 
Guard. There is no reference to tbe nature of 
tbe activity indulged in by any of the petitioners, 
apart from membership of the R. S. S. or the 
Muslim League National Guard. It is not stated 
for what purpose the underground training of 
volunteers was made or what the secret branch 
was doing or what was the ideology or activity 
of tbe E. S. S. in which the persons detained 
were engaged. It is to be remembered in this 
connexion that some of the petitioners were 
arrested on the day following the declaration of 
tbe organizations as unlawful organizations, and 
some were arrested w'ithin a few days. There is 
nothing in tbe grounds to show that any of 
these persons were engaged in activities pre¬ 
judicial to public safety and tbe maintenance of 
public order, after the organizations of which 
they-were members had beeen declared unlawful. 
I do not suggest that, under a preventive 
measure like tbe one under which tbe orders 
were made, the Provincial Government were 
not entitled to draw a conclusion from the past 
activities of the persons detained. There is, how. 
ever, no reference to tbe nature of their past 
activities apart from mere membership of a 
particular organization. Even where activities 
have been referred to, no particulars have been 
given and tbe nature of the activities is not 
indicated. There are general and vague state- 
ments to tbe effect that the activity was under- 
ground or secret etc. A secret or underground 
activity means nothing, unless tbe nature of tbe 
activity is indicated and some particulars at 
least are given. 1 know of organizations which 
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help others in secret. Secret activity does not 
necessarily mean that it is an activity subversive 
of law and order. 

[ 97 ] Learned Counsel for the petitioners has 
referred us to Shripacl Damchandra Jog v. 
Emperor, A. I. R. (is) 1931 Bom. 129 : (32 Cr. 
L. J. 472). That was a case in w'bich the accused 
persona were charged with being members of an 
association rendered unlawful by a declaration 
of the Bombay Government. Each of the accus¬ 
ed persons was prosecuted under S. 17, Criminal 
Law Amendment Act, 1908. One of the questions 
which arose was whether the Crown was bound 
to prove that the accused persons were members 
of the association in question after it was 
declared unlawful. It was held that there was 


no justification whatever for presuming that 
because a person was a member of an association 
which was lawful, he remained a member of 
that association after it had been declared 
unlawful. Beaumont, C. J. (as he then was) said 
that to make such a presumption would be to 
ignore both the presumption of innocence which 
was always made in a criminal case, and the 
presumption which is made in cases, whether 
civil or criminal, that people behave rightly and 
properly. He referred to the maxim onuiia 
praesurmintur rite el solemniter esse acta donee 
proietur in contrartum (all things are presutn- 
ed to be rightly done until the contrary is 
proved.) 

[38l The Criminal Law Amendment Act, 
1908, is a punitive measure, and the question 
has been raised before ue if the same principles 
would apply with regard to a preventive measure 
where there is no such onus of proof as there is 
on the prosecution with regard to an ordinary 
criminal case of the commission of an offence. I 
do not think that the question need be discussed 
from the academic point of view of presump¬ 
tions only. Let us assume that there is no 
presumption of innocence with regard to a pre¬ 


ventive measure. There is, how’ever, no presum¬ 
ption that people would not behave rightly and 
properly after an organization has been declar- 
ed unlawful. I fail to see bow mere membership 
of an organization which has been recently 
declared unlawful, can be a good ground for 
detention under s. 4 of the Act, without any 
reference to the nature of the activity in which 
the person detained was engaged and without 
any particulars of that activity. It was, of 
course, open to the Provincial Government to 
proceed against any of the petitioners who con¬ 
tinued to be members 0 ! an unlawful association 
under S. 17, Criminal Law Amendment Act. It 
is noteworthy that some of the petitioners were 
.originally arrested for an offence under that 
Isection. I am unable to hold that a statement 


in the grounds that the detenu is a member 
an organization or association which has been 
recently declared unlawful, without any refer¬ 
ence to the nature of the activity in which he is or 
was engaged and without any particulars of 
that activity, is a suflicient compliance with the 
mandatory provisions of S. 4 of the Act. 

[ 39 ] The learned Government Advocate has 
contended before us that the nature of the 
activities of the two organizations, the R. S. S. 
and the Muslim League National Guard, were 
indicated by the Provincial Government in th& 
notifications by which they were declared unlaw¬ 
ful and therefore, the petitioners must be held 
to have knowledge of the notifications in question; 
in other words, the learned Government Advo¬ 
cate wished us to incorporate those notifications 
in the grounds given. I do not think that S. 4 of 
the Act contemplates that the persons detained 
should gather the grounds from some documents 
of which they may have no knowledge or to 
which they may have no access in jail. Assuming, 
however, that the petitioners knew the reasons 
which led the Provincial Government to declare 
the two associations unlawful, it does, by no 
means, follow that they indulged in activities 
which were subversive of public safety and the 
maintenance of public order, either before or 
after the two organizations were declared unlaw, 
ful. The crucial point is the nature of the 
activity in which the persons detained have 
been engaged, and in order to enable the detain¬ 
ed persons to make an effective representation 
the Provincial Government must indicate the 
nature of that activity and give particulars 
thereof. In the absence of any indication of the 
nature of the activity and particulars thereof, 
the grounds must be held to be no grounds at 
all under S. 4 of the Act. While on this subject, 
I must point out that some of the grounds have 
been stated in an unintelligent and ungramma¬ 
tical form. For example, in the case of the three 
petitioners of Criminal Miscellaneous case Ko. 
193 of 1948 it has been stated that they shared 
in the ideology of the B. S. S. in the activities 
of which they participated and, as such, they 
are considered to be a menance to public safety. 
Nothing is stated about the ideology of the 
R. S. S. nor is it stated what the activities are 
in which they participated. It is difficult to 
understand what the expression *a9 such* means 
in the context. 

[ 40 ] I must refer in particular to the case of 
Mohommad Jan (criminal Miscellaneous case 
NO. 185 of 1948.) In his Case, at least one special 
ground is mentioned, namely, that be was suspect- 
ed of illegally disposing of ammunition, apart 
from bis membership of the Muslim League 
National Guard. If other particulars were given 
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to remove the vagueness from this grounc), it 
might have been one the sufficiency of which 
this Court would not be competent to question. 
But no particulars were given, and it would be 
impossible for the detenu to make any representa¬ 
tion without knowing anything about the time 
or place of the alleged illegal disposal of 
ammunition. In the circumstances all that the 
detenu could say was that his stock of ammuni¬ 
tion had already been seized in April, 1947, and 
he could not have dealt in ammunition after 
the seizure of bis stock. On a careful considers, 
tion of the case of this petitioner, I am of the 
view that in his case also the ground is vague 
and no particulars have been given which would 
enable the detenu to make an effective represents- 
tion. 

[41] Mohammad Mohiuddin has raised the 
question of mistaken identity. I do not think 
tiiere is anything in this. Whatever may have 
been the position when he was first arrested, the 
order of detention mentions his father’s name, 
and I am not prepared to accept the contention 
that he was arrested in place of another man 
bearing, more or less, the same name. 

[42] There is one other point which 1 must 
refer. The learned Government Advocate has 
cot claimed privilege with regard to any of the 
papers which have been placed before us. In 
several of the cases the District Magistrate 
concerned has sent us a copy of the report of 
the Superintendent of Police addressed to the 
GovernmeUt of Bihar for the detention of the 
particular person mentioned in the report. These 
reports are very enlightening and shew that 
nothing was known of the antecedents of the 
persons reported against, except that they were 
members of the B. S. S. or the Muslim League 
National Guard, the activities of which were 
considered to be prejudicial to public safety and 
the maintenance of public order. Nothing is 
stated about the nature of the activities in 
which the persons reported against were engag¬ 
ed. This would shew that, except mere member¬ 
ship of a particular organisation, which has been 

* declared unlawful, there was nothing else against 
those persons. 

[43] The learned Government Advocate has 
contended before us that it was not necessary 
for the Provincial Government to disclose all 
the particulars, and that the decision in Ex- 
parte Greeners case, ((l942) 1 K. B. 87) is an 
authority for the proposition that the detention 
order would not be invalid, if the grounds are 
not correctly given. That was a case in which 
by mistake the Cbairmanof the Advisory com¬ 
mittee served wrong grounds on the person 
detained. One of the questions raised was if that 
would invalidate the order of detention. Their 


Lordships found that no prejudice had been 
caused and that Greene had received earlier 
documents in which the correct grounds of doten- 
tion and the particulars thereof were given. In 
that context Goddard, L. J. made the following 
observations on which the learned Government 
Advocate has relied : 

“Moreover, a mistake in the documcDt served on him 
after he was in custody cannot, in my opinion, invali¬ 
date the origins! detention or render its continuance 
invalid." 

These observations must, however, be read in 
the context in which they were made and with 
particular reference to the following earlier 
observations made by his Lordship. They were 
as follows: 

"It appears that when, under para (5) of the regulation, 
the appellant was informed of the grounds on which 
the order had been made against was furnish* 

ed with particulars to enable him to prerent his case to 
the advisory coiumitt?e, those grounds stated that he 
bad been concerned in acts prejudicial to the public 
safety, instead of saying that he was of bo.-tile associa¬ 
tions which was the ground on which the order was in 
fact made. This was unfortunate, but the appellant was 
not and could not have been in any way prejudiced. Ho 
had been served with a true copy of the actual order, 
and the particulars given to him, or at least most of 
them, clearly staled why he was regarded as of hostile 
associations.” 

[ 44 ] That case cannot, therefore, be an autbo. 
rity for holding that where the particulars are 
not given as required by law, the order of 
detention is still valid; on the contrary, in tho 
first Budd case (Hex v. Secretary of State for 
Home Affairs, Ex parte Budd, The Times, 
May 28, 194:1 : (1941-2 all E. R. 749), the 
order of detention was made on the ground of 
membership of an organization within the mis¬ 
chief aimed at by the regulation in question. 
The grounds served on Budd were, however, 
wrong grounds. The Court released the applicant, 
holding in effect that it was an essential require- 
mont of the regulation that the prisoner should 
be informed truly of the grounds of the order 
made by the Home Secretary. There is, there¬ 
fore, no English decision in support of the view 
of the learned Government Advocate that though 
the particulars as required by law have not 
been given, the detention order must still be 
held to be valid. The conclusion at which I have 
arrived after a careful consideration of the 
grounds given in these cases is that there has 
been a failure to comply' with mandatory pro¬ 
visions of S. 4 of the Act and the detention of 
the petitioners is, therefore, illegal. I must make 
it clear that I have expressed no opinion about 
the activities of the R. S. S. or the Muslim 
League National Guard : those activities may 
or may not be prejudicial to public safety and 
the maintenance of public order. All that I have 
found is that the authority making the order of 
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detentioD has given no indication to the detenus 
of the activities in which they were engaged 
nor has it given any particulars thereof, so as 
to enable the petitioners to make an effective 
representation. The result has been that the 
detenus have been deprived of the only safeguard 
the Legislature has provided against arbitrary 
detention. 

f45] In the result the rules should be made 
absolute in all these cases, and the petitioners, 
twelve in number, will be ordered to be released. 

[ 16 ) Meredith J. — I am in complete agree¬ 
ment with the exhaustive judgment of Das J. 
and have nothing to add. 

[47] Sinha J. —I also am of the same opi- 
iiion. 

v.B.B. Rules made absolute. 


A. 1. R. (36) 1949 Patna 16/"C. N. 2.] 

Shearer and Bennett JJ. 

Kameshwar Singh and another—Appellants 
v. Jhalah Singh and others — Respondents. 

Appeal from Original Decree No. 19 of 1945, Decided 
on 13th January 1948, from decision of Sub-Jodge, 
Gaya, D/- 22nd November 1944. 

(a) Trusts Act (1882). S. 90 —Usufructuary mort¬ 
gagee — Subordinate tenures acquired by mort¬ 
gagee during subsistence of mortgage—Case falls 
under S. 90 — Acquisitions are prima facie accre¬ 
tions to mortgaged property unless there is express 
agreement to contrary — Mortgagee must hold 
advantage so gained for benefit of mortgagor. 

Where a usufructuary mortgagee brings a subordi¬ 
nate tenure or bolding to sale in execution of a decree 
for the rent thereof, which, apart from the mortgage, 
would be payable to the mortgagor and auction-pur¬ 
chases the same and, equally, where a nsufructnary 
-mortgagee takes a surrender of a subordinate tenure 
in the mortgaged property in consideration of relin- 
qaishment of arrears of rent which, apart from the 
mortgage, would be payable to the mortgagor, the 
mortgagee unquestionably derives from bis mortgagor 
and exercises a peculiar moans or facility for making 
the acquisition which would not be possessed by a 
stranger and such a cose, therefore, falls directly with¬ 
in the equitable principle of English law embodied 
in S. 90, Trusts Act. In such a case the mortgagee has 
availed himself of hia position as such to gain an ad¬ 
vantage in derogation of the rights ol the mortgagor 
and also gained an advantage and, therefore, both 
upon principle and upon the express provision of S. 90, 
Trusts Act, the mortgagee must bold the advantage so 
gained for the beneOt of all the persons interested in 
the property including the mortgagor. In such a 
case the acquisitions must be deemed prima facie to 
ho accretions to the mortgaged property. This prima 
facie presumption, however, would, of course, be rebut¬ 
ted by any express agreement to the contrary contain¬ 
ed in tbe mortgage agreement. [Para 7, 10] 

(b) Co-8barer<—General law governing rights 
• of co-sharers in land stated. 

Under the general law, every co-sharer has a right 
to enter upon and use and cultivate any part of the 
land held in common not already in the possession of 
another co-sharer, but, unless be does so under some 


arrangement with tbe other co-sharers inconsistent 
therewith, he is bound to pay them reasonable com¬ 
pensation for his resultiog exclusive use or cultivation 
and, once he has so entered, he can only be disturbed 
in bis possession as a result of a partition. No suit for 
bis ejectment will lie at the instance of another co- 
sharer merely by reason of tbe co-ownership but he 
cannot as against his co-sharers either acquire or grant 
any jote rights in the land. Where a co-sharer pur¬ 
chases any jote rights, the purchase is deemed to be for 
the benefit of all the co-sbarcrs and tbe pre-existing 
jote right is thereby extinguished: A.l.R. (11) 1924 P. 
C. 144. Foil [Paras 12, 13] 

(c) Bihar Tenancy Act (VIII [8] of 1885), S. 22 
(2)- (as amended in 1907)—Word “rent” used 
solely as measure of payment to be made. 

The word ‘rent’ in its context in S. 22 (2) is clearly 
used solely as a measure of the payment to be made 
by the co-owner in possession and is in no sense descri¬ 
ptive of tbe nature of that payment: A. 1. B. (27) 1940 
Pat. 467, Rel. on. [Para 14] 

(d) Co-sharer — Partition—Principles of justice, 
equity and good conscience must be applied—Co- 
sharer in possession making improvements—Such 
land should be allotted to him — Purchase by co- 
sharer resulting in accretion to joint property—All 
co-sharers are entitled to benefit — Co-sharer 
transferee cannot, by accepting large salami and 
small rent, deprive others ot fair rent. 

Id their application of tbe principles of justice, equity 
and good conscience, the Courts in India may be describ¬ 
ed as being as much Courts of Equity ns of law and in 
suit for partition tbe Courts are bound to adjust all tbe 
equities between the parties. Thus, upon partition, it is 
the duty of tbe Court, other things being equal, to allot 
to tbe c3-sharer in question any particular portion of 
the lands of the co-tennnoy upon whioh that co-sharer 
has been located and whose value ho has enhanced by 
making improvements thereon. In equity, similar con¬ 
siderations must apply to tbe case whero a purchase by 
one co-sharer has resulted in an accretion to the joint 
property and this is illustrated by the rule of equity 
embodied in S. 90, Trusts Act, under which a co-sharer 
who, by the use of bis position as such, has gained an 
advantage in derogation of tbe rights of the other oo- 
sbarers is bound to bold that advantage for tbe benefit 
of all the co-sbacers subject to his being indemnified 
tberofor by the other co-sbarers in their respective 
shares. Equally, it is obviously not open to the co- 
owner transferee to deprive bis oo-sbarers of their fair 
share of rent by accepting a large salami and an inade¬ 
quate rent and there is nothing in S. 22 (2), Bibar 
Tenancy Act, to support any such inequitable result. 

[Para 15] 

(e) Bihar Tenancy Act (VIII [Sj of 1885), S. 22 
(2) (as amended in 1907) — Interpretation—Scope 
_S. 22 (2) is not concerned with rights of co¬ 
sharers upon or after partition — It is concerned 
only with relation between transferee co-sharer as 
such with his co-sharers as such. 

It is a fundameutal canon of construction that a 
statute is not to be interpreted as modifying tbe pre¬ 
existing law to an extent greater than tbe language 
used and (be object of the statute clearly neoesaitate. 
There is nothing in tbe language of S. 22 (2) viewed in 
the light of the pre-existing law which in anv way neces¬ 
sitates the construction that it is concerned with the 
rights of the co-sharers upon or after partition. On the 
contrary, on the face of it, it is conceiued only with tbe 
relation between the transferee co-sharer as such with 
his co-sharers as such, l^eubject of the Bihar Tenancy 
Act, was to prevent landlords from encroaching upon 
the raiyati land of tbe Proviooe and there is nothing 
in that object to compel the straining of tbe wording 
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jol S. S2 (2) so as to confer some privilege upon the 
transferee co-sbarer upon partition Tvbiob he would not 
fiossess under the general law. It is obviously not open 
•to the co-sbarer transferee to deprive his co-sbarers of 
their fair share of rent by accepting a large salami and 
.nn inadequate rent and there is nothing in S. 22 (2) to 
support any such inequitable result: A. I. B. (27) 1940 
Pat. 467. J7eZ. on; Case fatr referred-, A. I. B. (23) 1936 
Pat. 317, Held OVEItItULED by A. I. R. (27) 1940 
Pat 467. [Para 16] 

Lai Narain Sinha, O, P. Singh and L. N. Sinka 

— for Appellants. 

La^cshman Satan Sinha — for Bespondents. 

Bennett J* — This is an appeal from a pre> 
liminary decree in a partition suit in which the 
■plaintiffs, the appellants in this Court, were the 
lapplicants for partition. Bespondents 6 to 8, 
defendants 6 to 8 in the suit, did not contest the 
■suit or the appeal, but respondents 1 to 5, defen. 
-danta i to 6 in the suit, whilst admitting the 
proportion of the appellants* share and also their 
right to have partition, denied that, that right 
•extended to the partition of the right to posses- 
eion of any of the lands in the Tauzi in question 
'On the grounds that the co-sharers, the plaintiffs, 
defendants l to5 and defendants 6 to 8 were the 
proprietors each as to one-third in the Tauzi in 
suit the tenancy right in which was acquired hy 
defendants 1 to 8 at a time when defendants 1 
to 5 held the appellants* share in ijara. 

[2] It appears that the method by which 
Ihe defendants claimed to have acquired posses* 
-sion and the right to retain possession of the 
land of the tenants was that as to part thereof 
they had instituted a suit against the tenant for 
(the 16 -anna arrears of rent and having obtained 
•a rent decree against the tenants they sold and 
purchased the tenant's occupancy holding; the 
purchase price being set off against the decretal 
amount. As to the remaining part of the tenancy 
Tights they were acquired by the defendants by 
a surrender made to them by the tenant, the 
-Co-operative Bank, in consideration for the 
relinquishment by the defendants of certain 16- 
anna arrears of rent. By an arrangement be- 
tween the two sets of defendants, defendants 1 to 
5 obtained possession of a part of the Tauzi in 
■suit, settled a part thereof with tenants, gave a 
‘Second part in exchange to a third party and took 
possession themselves of a third part in accord- 
•ance with s. 22 (2), Bibat Tenancy Act. Defen¬ 
dants 1 to 5 claimed that under S. 22 (2), Bihar 
Tenancy Act they were entitled to hold as their 
-own the land so acquired by them and that the 
plaintiff was not entitled to obtain partition 
-thereof. 

[3] The learned Subordinate Judge in reliance 
npon the decision of a Division Bench of this Court 
•in Dkaneshwari Kuar v. Chandradhari Singh : 
.1936 P. \V. N. 336 ; (A. I. B. (28l 1936 Pat. 817) 
decided the point in favour of the defendants. 

1949 P/3 & 4 


[4] In my respectful opinion the plaintiffs 
were prima facie entitled to succeed in their claim 
upon two separate grounds, firstly, in the parti¬ 
cular circumstances of this case, upon the 
ground that S. 90, Trusts Act. 1882 , applies and, 
secondly, upon the ground that, in any event, 
S. 22 (2), Bibar Tenancy Act does not in such 
circumstances confer upon the purchasing co- 
owner any right which he is entitled to maintain 
as against another co-sharer in whose takbta the 
land or occupancy holding or part thereof is 
allotted upon partition. 

[5] Section 90, Trusts Act, reads as follows: 

“Where a tenant for life, co-owner, mortgagee or 
other qualified owner of any property, by availing him¬ 
self of his position as such, gains an advantage in 
derogation of the rights of the other persons interested 
in the property, or where any sucbowner, as representing 
all persons interested in such property, gains any 
advantage, he must hold, for the benefit of all persons 
so interested, the advantage so gained, but subject to 
repayment by such persons of tbeir due share of tbe 
expenses properly incurred, and to an indemnity by 
the same persons against liabilities properly contracted, 
in gaining such advantage.” 

This section gives statutory form, inter alia, to 
tbe English rule of equity that many acquisitions 
by a mortgagee are treated as accretions to the 
mortgaged property, or substitutes for it, and, 
therefore, subject to redemption, the test being, 
as appears from the judgment of their Lord- 
ships of the Privy Council in Bajah Kishendatt 
Ram V. Rajah Mumiaz AH Khan, 6 I. A. 145: 
(5 cal. 198, (P. O.) whether or not in the particular 
circumstances of the case the mortgagee can be 
said to have derived from his mortgagor any 
peculiar means or facilities for making the 
acquisition which would not be possessed by a 
stranger. 

[6] In Sorahjee v. Dwarkadas Ranchhoddas, 

A. I. R. (19) 1932 P. C. 199: (59 I. A. 366) their 
Lordships of the Privy Council held that s. 90, 
Trusts Act, embodied tbe equitable principle of 
English Law referred to in the case of Raja 
Kishendatt Ram v. Rajah Mumtaz Ali Khan 
6 I. A. 145: (5 cal. 198 (P. c)), above quoted, and 
further held that, for this purpose, S. 63, T. P. 
Act did not carry the matter any further than 
does S. 90, Trusts Act. In that case it was held 
that the purchase by a mortgagee in possession 
of a subordinate tenure in the mortgaged pro¬ 
perty in circumstanes in which it would have 
been equally open to a stranger to have pur¬ 
chased the same did not prima facie come within 
the ambit of S. 90, Trusts Act, the more especially 
as no such case had been set up in the plaintiff's 
rejoinder in which the occupancy rights were 
claimed as accretions to the mortgage, no issues 
had been framed in regard to it and it had 
not been considered or decided in the lower 
Courts. ^ 
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[7] In my opinion, where a usufructuary mort¬ 
gagee brings a subordinate tenure or holding to 
sale in execution of a decree for the rent there¬ 
of, which, apart from the mortgage, would bo 
payable to the mortgagor and auction-purchases 
the same and, equally, where a usufructuary 
[mortgagee takes a surrender of a subordinate 
tenure in the mortgaged property in consideration 
■of relinquishment of arrears of rent W’hich, 
apart from the mortgage, would be payable to 
the mortgagor, the mortgagee unquestionably 
derives from his mortgagor and exercises a 
peculiar means or facility for making the acquisi¬ 
tion which would not be pjossessed by a stranger 
and such a case, therefore, falls directly within 
the equitable principle of English Law embodied 
in S. 90, Trusts Act. As one would expect, the 
position is the same whether we refer to the 
equitable principle embodied in the section or to 
the express provisions of the section itself and I 
am further of opinion that in such a case the 
mortgagee has availed himself of bis position as 
such to gain an advantage in derogation of the 
rights of the mortgagor and also that, in the 
particular circumstances of this case, the defen- 
dants 1 to 8, as representing all the persons 
interested in the property, gained an advantage 
and, therefore, both upon principle and upon 
the express provisions of S. 90, Trusts Act the 
defendants must hold the advantage so gained 
for the benefit of all the persons interested in the 
property, that is to say, in the circumstances of 
this case, as to one-third of the subordinate 
tenure or holding for the benefit of the plaintiff- 
appellant. 

[8l In suing and in executing the decree for 
the 16 -anna arrears of rent and in setting off the 
purchase price ngainet the decretal debt the 
defendants necessarily availed themselves of 
their position inter alia as mortgagees of the 
plaintiff-appellant’s one-third share therein and 
they thereby gained an advantage and that 
advantage was unquestionably in derogation of 
the rights which ihe plaintiff appellant would 
himself have possessed and obtained but for the 
existence of the mortgage. Similarly, in suing 
and in executing the decree for the 16 anna 
arrears of rent as well as in setting off the pur¬ 
chase price against the decretal debt the defen¬ 
dants unquestionably represented all the persons 
interested in the property and they thereby gained 
an advantage. Similar considerations apply to 
the surrender of part of the subordinate tenure or 
holding in relinquishment of arrears of rent. 

[9] Mr. Lakshman Saran Sinba for the respon¬ 
dents relied strongly upon the case of Ram, 
. Lagan Singh v. Mrs, Mary Coffin A. l. r. 
(18) 1926 Pat. 572 : (97 I. o. 169) the headnote to 
which runs as follows: 


“Under S. 6h if the mortgngor desires to bavo 
possession of accessiun, be should on the expiry of the 
mortgage, tender to the mortgagee the costa incurred 
by him in making t.he acquisitions. If tbe mortgagor 
never treats tbe lands as accession or makes any claim 
and allows tbe mortgagee to remain in possession of tbe- 
lands as occupancy raiyat, he cannot suDrequently claim- 
the accessions.” 

Tbe facts in that case, however, were very 
different from the facts in the case before us. 
There a sadbaua-pataua lease, which their Lord¬ 
ships held to have been in the nature of a 
mortgage, was granted by the plaintiff’s pre¬ 
decessor in-title to tbe defendants in 190-i and 
expired in 1912. When the period of the sadbaua- 
pataua lease had expired the plaintififs granted 
the defendants a simple lease from 1912 to 1919. 
During the currency of the mortgage tbe defen¬ 
dants had acquired certain subordinate tenures- 
both by execution of rent decrees and following 
surrendfi'S by tenants. On the expiration of the 
mortgage in 1912 tbe plaintiffs bad made no 
claim whatsoever to these accretions and it was 
not until after tbe expiration of the subsequent 
lease in 1919 that tliey put forwaid any claim 
thereto and their Lordships on the finding of 
fact that tbe plaintiffs bad never treated tbe 
subordinate tenures m question as accretions 
or made any cLim thereto until after tbe expira¬ 
tion of the subsequent lease, rejected tbeirciiim. 
It is not expressly staled in tbe judgment 
whether their Lordships founded tbt-ir decision 
onlaebesorupoD limitation or upon acquieecence 
or v\aiver. It is perfectly clear, to my mind, 
however, that their Lordsbipis did not intend in 
that case to lay down that either s 63 T. P. 
Act or s. 90, Trusts Act must be read as if each 
section contained a proviso to tbe effect that the 
claim by a mortgagor to any advantage gained 
by the mortgagee during tbe currei cy of thd 
mortgage must be advanced eimultaneously with 
tbe redemption of tbe mortgage. Indeed it would - 
he contrary to all canons ot construction to read 
any such proviso into either of these sectione. In 
this case tl'e mortgage was redeemed in Jetb 
IdeO F. S. and tbe suit was instituted on 16th 
December 1948, and it is, therefore, im()08sibl& 
to say that the suit is barred I y limitation or 
by acquiescence or waiver or that there bad 
been any undue delay on the part of the plain¬ 
tiffs in putting forward their claim. 

[10] Mr. Laksbman Saran Siuba also sought 
to rely upon the decision of ibis Court in 
Moghah Pande v. Ragho Pande, A. 1. R, (l6) 
1929 rat. 730 : (116 l. u. Su), tbe headnote to 
which runs as follows : 

‘‘Where tbe moitgagtes in po.cseseioD purchase certain 
ocou|az)cy holdings which are iisnsieiBble oiil> by 
custom and chddo be ohuined by strangers, they most 
be dceu>ed to have made the acquUitioue by lea^on ot 
their position as mortgagees in possession aud therefore,. 
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gaoh oooupanoy holdiDgs form an aoorelion to the 
mortgaged properties and are liable to redemption along 
with them.** 

and he argned that tbeesaotly contrary proposi* 
tion was, therefore, necessarily true, that is to 
say, that where the mortgagee in possession 
purchases certain occupancy holdings which are 
transferable apart from custom and can be 
obtained by strangers, he cannot be deemed to 
have made the acquisitions by reason of his 
position as mortgagee in possession. The answer 
to this contention is that it entirely begs the 
question both under S. 63, T. P. Act, and S. 90, 
Trusts Act, namely, as to the manner in which 
in the particular case the mortgagee in possession 
in fact acquired the occupancy holdings in ques- 
tion and, therefore, the question as to whether 
or not he did so by the use of any peculiar 
means or facility derived from bis position as 
mortgagee. It is to be remarked that in the 
course of his judgment in that case, Das, J. in 
reliance upon the decision in Rajah Kishen- 
datt Ram v. Rajah Mumtaz Alt Khan, 6 i. A. 
145 : (5 cal. 198 (P. C.)), above quoted, himself 

stated the test in such a case to be as follows : 

‘*In my opinion, if it appears that by reason of his 
position as mortgagee in possession, be has bad peculiar 
facilities for acquiring the properties in question, such 
properties should be regarded as an acquisition to the 
mortgaged property. If, on the other band, it appears 
that in regard to such acquisition the mortgagee in 
possession is in the same position as any third party, 
then the properties so acquired should not be regarded 
as an accretion to the mortgaged property.” 

1 agree with this statement of the law and apply¬ 
ing it to the facts of this case, I am of opinion 
that the subordinate tenure acquired by the de. 
fendants during the subsistence of the usufruc¬ 
tuary mortgage here in question must be deemed 
prima facie to be accretions to the mortgaged 
property. This prima facie presumption, however, 
would, of course, be rebutted by any express 
agreement to the contrary contained in the 
mortgage agreement. That agreement was not 
produced in the appeal to this Court and the 
principles of law above enunciated must be read 
as subordinate to any express agreement to the 
contrary contained in the mortgage agreement. 

[ 11 ] I am respectfully of opinion that when 
8 22 (2), Bihar Tenancy Act is considered in re- 
latioo to the pre-existing and general law as to 
the relation and rights of co-sbarers in land as 
between themselves and between them and their 
tenants its true construction does not raise any 
great difficulty. As was pointed out by Agar- 
wala J., as he then was. in the Full Bench 
decision of tbi^ Court in Sunder Mall v. 
Lachhmi Tewari, 19 pat. 893 : (A. l. R. ( 27 ) 1940 
pat. 467 (FB)}, the relevant principles of the 
general law governing the rights of oo-sbarers in 
land as between themselves and between them 


and their tenants were laid down by their 
Lordships of the Privy Council in Midnapore 
Zamindary Co., Ltd. v. Naresh Narayan 
Roy, 61 cal. 631: (A. i. R. (ii) 1924 p. o. 
144 ). The relevant passages in the judgment of 

the Judicial Committee read as follows : 

"Where lands in India are eo held in common by 
co'sbarers, each co-i^harer is entitled to cultivate in bis 
own interests in a proper and husbandliko manner any 
part of the Unds which is not being cultivated by 
ancthcr of bis co sharers, but he is liable to pay to his 
co-sharers compensation in respret of each exclusive 
use of the lands. Such an exclusive use of lands held 
in common by a co-sharer is not an ouster of In'- co- 
sharers from their proprietary ri.-hi as co-sharers in 
the lands. When co-?hiircrs cannot agree ns to bow 
any lands held by them in common may be used 
the remedy of any oo-sharer who objects to the ex¬ 
clusive 0:6 by another co-sbnrcr of lunis held in 
common is (o obtain a partition of the lands No on- 
sbarer can. as against his oo-sharers, obtain anyjde 
right, rights of permanent occupancy, in t)ie lands 
held in common, nor can be create by letting the lands 
to cultivators as bis tenants any right of occupancy of 
the lands in them. 'Iheir Lo-dships may re'er on 
this subject of separate cultivation by a co-sharer of 
lands held in common to what Sir Barnes I’eaco' k i^aid 
in delivering tbe judgment of the Boa'd in Rob>rt 
d Co v. Ram CJnmder Dutt, 18 Cal. 10. 22 : 
^7 I. A. 110 (P. C.)). He then said : 'In India a large 
proportion of the lands, including many very large 
estates, is held in undivided shares, and if one sfiare- 
bolder can restrain another from cultivating a portion 
of tbe estate in a proper and busbandtiko rnannrr, the 
whole estate may, by means of cross injunctions, Jiave 
to remain altogether without cultivation until all the 
share-holders can agree upon a mode of oultivatioo to 
be adopted, or until a partition by meusani bounds 
can be effected-a work which, in ordii'ary course, in 
large estate* would probably occupy a period including 
many seat one.’ 

*‘In that case the Board made a declaration that 
Robert Watson & Co. who were the plaintiffs, should 
recover from the defendant a teUui of money, ciileulat<d 
at a specified rate per bigba per year, as compensHtion 
for the exclusive use by the defendant of tbe bigbas 
which had been occupied by him. 

"Their Lordships are not certain that theMidnapore 
Company has in recent years, if at all, been l U tivating 
any part of the lands in que:tion. If the Mi-inapore 
Compiny has been in fact, cultivating any of these 
lands it cannot by such separate use of the lands huve 
acquired any jote rights in them. Even if the Midna- 
pore Company purchased any jote rights i" l«nd-* held 
in common by tbe co-abarers, such a purchase would m 
law be held to have be^n a purcba-o for tbe benefit of 
all the co-sharers, and the jote rights so pureba-ed 
woold by tbe purchase be cxiinguisbed. Tbe Midii**pore 
Company allegee as a defence to this suit that tenants 
of the Midnapore Company, who are not tenants ot the 
co sbareis. have acquirtd under the Midnapore Com¬ 
pany jote rights, rights of occupancy, in tbe lands in 
^it. Suc-b rights of occupancy, if they existed, would 
be raijaii jute rights, but a raiyat cannoi acquire under 
S. 180. Bengal Tenancy Act, 1885. a right uf occupamy 
in chur land until be has held the land for t>*elve c-*n- 
tinuous years, and no evidence has been brought lo tbe 
attention of their Lordships that any raiyat bad be d 
any of the lands in suit lor twelve continuous je-irs be¬ 
fore suit as a tenant of tbe Midnapore Company, even 
if a bolding of lands by a raiyat undt-r tbe Midnapore 
Com^nyi and not onder the oo-shaterB, could oonier a 
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right of occupancy on the raiyat as against the co¬ 
sharers. In Bengal a co-sharer has no more power to 
confer a right of occupancy on a raiyat than a middle¬ 
man would have, and in Bengal a middleman cannot 
obtain as a middleman a right of occupancy in himself, 
much less can he create in his tenant a right of occu¬ 
pancy in lands held by him as a middleman. See the 
judgment delivered by Lord Dunedin in Midnapore 
ZCLmindarif Company v. Narosh Narayan Roy, 48 
Cal. 460, 467 : (A. I. K. (9) 1922 P. C. 241). See also 
the cases referred to at page 116 of the commentary on 
the Bengal Tenancy Act, 1835, by W. Finucane and 
Ameer All (Syed), edited by F. G. Wigley, Calcutta, 
1904.” 

[12] It is, therefore, clear that every co. 
sharer has a right to enter upon and use and 
cultivate any part of the land held in common 
not already in the possession of another co- 
jsharer, but, unless be does so under some 
'arrangement with the other cosharers inconsis- 
Itent therewith, be is bound to pay them rea- 
'sonable compensation for bis resulting exclusive 
'use or cultivation and, once he has so entered, 
he can only be disturbed in his possession as a 
result of a partition. No suit for his ejectment 
iwill lie at the instance of another co-sharer 
Imerely by reason of the co-ownership but he 
icancot as against his co-sharers either acquire 
or grant any jote rights in the land. 

[ 13 ] The decision of the Judicial Committee 

in ^lidnapore Zcimindcivi Co., Lid. v. 
Naresh Narayan Boy, 51 cal. 631 ; (A.I.B. (ii) 
1924 P. C. 144) was given in 1924 in a suit for 
partition which was instituted in 1912. In the 
course of the judgment, their Lordships, as we 
have seen, specifically referred to S. 180, Ben. 
Ten. Act, 1885, and although there is no specific 
reference to S. 22 (2) thereof which both before 
and after the amendment of 1907 was in exactly 
the same terms as S. 22 (2), Bihar Tenancy Act, 
the prima facie presumption, having regard to 
the long possession and course of dealing by the 
Midnapore Zamindary Company is that their 
Lordships considered that the general principles 
laid down by them were unaffected by the pro¬ 
visions of the sub-section either before or after 
the 1907 amendment. If that is so. then the 
decision of the Judicial Committee settled the 
law in a manner which is quite inconsistent 
with the decision of the Division Bench of this 
Court in Dhaneshwari Kuar v. Chandradhari 
Shigh, 1936 P.W.N. 336 ; (A.I.B. (23) 1936 Pat. 817) 
relied upon by the learned Subordinate Judge 
and by the respondents to this appeal. But, even 
if we assume that the Judicial Committee were 
only stating the general law of India on the 
subject without reference to the effect thereon of 
8 . 22 AqI^ aseither 

before of^frlr me T907 amen^ine'i^, the result 
is the same, bel^iwi’in' iny -iredpectfal opinion, 
it is l^^^^tlj^^ear that, except in one respect 
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after the 1907 amendment with which I shall 
deal later and which does not in any event 
affect the circumstances of this case, 8 . 22 (2), 
Bihar Tenancy Act, both before and after the 
1907 amendment, did not affect or change the 
general law as enunciated by the Judicial Com¬ 
mittee. Prior to the 1907 amendment, s. 22 (2), 
Bihar Tenancy Act, read as follows : 

‘Tf the occupancy-right in land is transferred to a 
person jointly interested in the land as proprietor or 
permanent tenure-holder, it shall cease to exist; but 
nothing in this sub-seotion shall prejudicially afieot the 
rights of any third person.” 

Under the general law, as we have seen, where 
a co-sharer purchases any jote right the pur-' 
chase is deemed to be for the benefit of all the 
co-shares and the pre-existing jote right is there- 
by extinguished. If by the term “occupancy- 
right" in s. 22 ( 2 ) is meant, as suggested by 
Agarwala J., in Sunder Mall v. Lachhmi 
Tewari, 19 rat. 893 at p. 900 : (A.I.R. (27) 1940 
Pat. 467 (F.B.)), 

‘‘the whole of that fascicule or bundle of rights and 
statutory incidents appertaining to the tenancy of an 
occupancy raiyat,” 

then, in enacting that upon the transfer thereof 
to a co-sharer proprietor the occupancy right 
should cease to exist, the Legislature were mere¬ 
ly making it clear that, in such an event, the 
fact that the fascicule of rights in question in¬ 
cluded the statutory incidents enacted in the 
Bihar Tenancy Act would not operate to affect 
or alter the general law. If, on the other hand, 
by the term “occupancy right” in S. 22 (2) is 
meant, as was held by the Special Bench of the 
Calcutta High Court in Jawadul Iluq v. Ham 
Das Saha, 24 Cal. 143, merely “the occupancy 
right which is an incident of the holding,” then, 
the Legislature was dealing solely with the occu¬ 
pancy right as such leaving the remaining 
rights and incidents to fall under the provisions 
of the general law, so that in that case, unon a 
transfer thereof to a co-sharer proprietor the 
occupancy right as such ceased to exist under 
the provisions of the sub-section and, in so far 
as they also were transferred, the remaining 
rights and incidents of the holding would be ex¬ 
tinguished under the general law. Whatever 
view, therefore, is taken of the meaning of 
S. 22 ( 2 ), Bihar Tenancy Act, as it stood before 
1907, the result is exactly the same and it is 
exactly the same result as flows from the provi¬ 
sions of the general law as enunciated by the 
Judicial Committee. 

[14] Section 22 ( 2 ), Bihar Tenancy Act, after 
the 1907 amendment, reads as follows : 

“If the occapancy-right in land* is transferred to a 
person jointly interested in the land as proprietor or 
permanent tenure-holder, be shall be entitled to hold 
the land subject to the payment to bis co-proprietors oi 
joint permanent tennre-holdera of the shares of the 
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rent which may be from time to time payable to them; 
and if such transferee sub-lets the land to a third per¬ 
son, such third person shall be deemed to be a tenuro- 
holder or a raiyat, as the case may be, in respect of the 
land." 

The alteration in the wording of the sub-seotion 
in no way altered the law; it merely enunciated 
the law from a different angle. Prior to the 
amendment the Legislature decreed in effect 
that upon the transfer of an occupancy right to 
a GO’Sbarer proprietor the occupancy-right should 
cease to exist and left the resultant position 
to be determined according to the general law. 
By the amendment the Legislature, with the 
exception with which I shall deal later, defined 
the resultant position in such an event in the 
terms of the general law and at the same time 
fixed the compensation payable by the purchasing 
co-proprietor under the general law at the res¬ 
pective shares of the rent "from time to time paya. 
ble to the other co-proprietors.’* Under the general 
law a co-proprietor entering into possession 
of the co-owned land either following a purchase 
by him of a subordinate tenure or raiyati bold¬ 
ing or otherwise does so on behalf of all co-pro¬ 
prietors and is entitled to hold the land subject 
to bis liability to pay bis co-sharers compensation 
for his exclusive possession. The remedy of the 
co-proprietora if they wish to put an end to 
this state of affairs is a suit for partition. The 
effect of S. 22 (2), Bihar Tenancy Act, after the 
1907 amendment is exactly the same except that 
the compensation payable is fixed at the respec¬ 
tive shares of the rent from time to time pay¬ 
able. The word ‘rent’ in its. context in s. 22 (2), 
Bihar Tenancy Act is clearly used solely as a 
measure of the payment to be made by the co¬ 
owner in possession and is in no sense descrip- 
Itive of the nature of that payment. See the 
judgment of Agarwala J. (as his Lordship then 
was) to this effect in Sundar Mall v. Lachkmi 
Tewaru 19 Pat. 893 at p. 905 ; (A. i. R. (27) 1940 
pat. 467 (P.B.)). The only alteration in the gene- 
ral law effected by the sub-section as amended 
in 1907 is that contained in the concluding 
phrase which provides that upon a sub-letting 
by the transferee co-sharer in possession to a 
third person that person shall be deemed to be a 
tenure-holder or a raiyat as the case may be. In 
this respect the rule of the general law that a 
co-sharer in possession cannot create any jote 
right in the land without the consent of the 
other co-sharers is abrogated. 

[15] It has been suggested that if a co-sharer 
transferee of a subordinate tenure is not entitled 
to retain possession thereof upon partition where 
the same is allotted to the patti of some other 
co-sharer it would lead to injustice in that be 
will lose the money he spent in the acquisition 
thereof. In bis judgment in the Full Bench de¬ 


cision in Sundar Mall v. Lachkmi Tewari, 
19 pat. 893 : (A. I. R. (27) 1910 Pat. 167 (P.B.)) 
Agarwala J., in regard to this contention said : 

"It may be presumed that where a co-owner pur¬ 
chases an ocoupaocy right he takes into consideration, 
in deciding what price to pay for it, (a) the risk that 
bis co-sharers may apply for partition, (b) the compen¬ 
sation payable to his co-sbarers until partition and (c) 
the salami which he may expect to receive if be settles 
the land with another tenant." 

With the greatest respect, I feel bound to state 
my view that that does not represent the true 
position. In their application of the principles of 
justice, equity and good conscience, the Courts 
in India may be described as being as much 
Courts of Equity as of Law and in a suit for 
partition the Courts are bound to adjust all the 
equities between the parties. Thus, upon parti¬ 
tion, it is the duty of the Court, other things 
being equal, to allot to the co-sharer in question 
any particular portion of the lands of the co¬ 
tenancy upon which that co-sharer has been 
located and whose value he has enhanced by 
making improvements thereon. 

“The law will not compel one co-tenant to pay for im¬ 
provements made without bis authorization; but it will 
not, if it can avoid so inequitable a result, enable a 
co-tenant to take advantage of the improvemeuls for 
which be has contributed nothing" (Freeman on Co- 
Tenancy, paragraph 510). 

On the point as to the position where the pro- 
perty is not susceptible of partition so as to 
enable the respective co-sharers to retain the 
benefit of improvements made by them, the 
learned author in the same paragraph states the 
following rule : 

"Where one tenant in common lays out money in 
improvements on the estate, although the money so 
paid does not, in etrictness, constitute a lien on the 
estate, yet a Court of equity will not grant a partition 
without first directing an account and a suitable com¬ 
pensation. To entitle the tenant in common to an al¬ 
lowance on a partition in equity, for the improvements 
made on the premises, it does not appear to be neces¬ 
sary for him to show the assent of his co-tenants to 
such improvements, or a promise, on their part, to con¬ 
tribute their share.of the expense; nor is it necessary 
for them to show a previous request to join in the im¬ 
provements, and their refusal." 

“The only good faith required in such improvements 
is that they should be made honestly for the purpose of 
improving the property, and not for embarrassing his co- 
tenants or encumbering their estate, or hindering parti¬ 
tion." But “if one joint tenant, or tenant-in-common, 
covers the whole of the estate with valuable improve¬ 
ments. so that it is impossible for his co-tenant to ob¬ 
tain his share of the estate without including a part of 
the improvements so made the tenant making the 
improvements would not be entitled to compensation 
therefor, notwithstanding they may have added greatly 
to the valoe of the land; because it would be the im¬ 
prover’s own folly to extend his own improvements 
over the whole estate, and because it would be unjust to 
permit a co-tenant, at his pleasure, to charge another 
co-tenant with improvenients be may not have desired. 
In snob a case, the improver stands as a mere volun¬ 
teer, and cannot without the consent of bis co-tenant, 
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lay the foundation for charging him with improve¬ 
ments ” 

Id equity, similar considerations must, in my 
opiDioD, apply to the case where a purchase by 
one co-sharer has resulted in an accretion to the 
joint property and this is illustrated by the rule 
of equity embodied in S. 90, Trusts Act, under 
which a co-sharer who, by the use of bis position 
as such, has gained an advantage in derogation 
of the rights of the other co-sbarers is bound to 
hold that advantage for the benefit of all the 
co-sharers subject to bis being indemnified there¬ 
for by the other co-sharers in their respective 
shares. Equally, it is obviously not open to the 
CO owner transferee to deprive his co-sharers of 
their fair share of rent by accepting a large 
salami and an inadequate rent and there is 
aothing in s. 22 (2), Bihar Tenancy Act, to 
support any such inequitable result. The true 
position as above enunciated, namely, that upon 
partition it is the duty of the Court to adjust 
the various equities arising between the parties 
as may be right and just, also, as it seems to 
me, necessarily flows from the earlier observa¬ 
tions of Agarwala J. in the same case at p. 901 
of the report as follows : 

“The amend'nent should be construed In the light of 
the fact ti<at in 1891 the Privy Council bad considered 
the rights o( co-ibarcrs inter se when one of them cul¬ 
tivates a pirt of the land belonging to nil of them, in 
Robert Watson and Compa7iy v. Rainchund Dutt 18 
Cal. 10 I U? 1. A. 110 P. C.) nnd bad obaecved that it 
would be inconsisteut with the rule of justice, equity 
and good conscience to allow any of the other co- 
sbarers (the plaintiffs in that suit) to appropriate the 
fruits of tbe labour or capital of the defendaot co-owner 
who bad cultivated the land. By enacting in 1907 that 
the purchasing co-owner of an occupancy right shall bo 
entitled 'to bold the land’ subject to the payment to bis 
oo-proprietors 'of their sliaros of the rent which may be 
from time to time payable to them’ the Legislature 
gave e0eut to the rule of equity, justice and good cons* 
oienco referred to by their Lordships and should not be 
taken to have intended to go any further than that." 

[16] The observations read with the reference 
in the Lordship’s judgment at p. 905 of the 
report to the decision of the Judicial Committee 
in Midnapore Zamindary Company^ Ltd, v. 
Idaresh Narayan Roy 61 Cal. 631 : (a. I. R. 
(11) 1924 P. o. 144) and the conclusion drawn 
by their Lordships therefrom at p. 906 of the 
report, namely : 

"There is nothing in sub-s. (2> to suggest that a co- 
owner who purchases an occupaney right is entitled to 
retain possession after the land which he has purchas¬ 
ed has bten allotted to the patti of any other co-sharer 
by partition. Indeed, the decision of Afidnopore Zarntn* 
dary Company Ltd. v. NartsU T'Tarapan Roy 51 Cal. 
63L : (A I. R. (11) 1924 P. C. 144) negatives (he plain- 
tifia’ right of permanent occupanoy by the purchasing 
oo-owner.” 

appear to me to constitute ample authority for 
the opinions which I have above expressed as to 
the effect upon the general pre-existing law of 
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s. 22 ( 2 ), Bihar Tenancy Act both before and 
after the amendment of 1907. Indeed the obser¬ 
vations of and conclusion drawn by Agarwala 
J., in the Full Bench case are the source of 
those opinions and I have only, I think, re-stated 
them in my own words. If that is so, then the 
ratio of the decision in the Full Bench case ia 
entirely inconsistent with the decision of the 
Division Bench of this Court in Dhaneshwari 
Kuar V. Chandradhari Singh 1936 P. W. N. 
336 : (a. I. R. (23) 1936 Pat. 317) and although 
the former deals with the position prior to the 
1907 amendment and the latter with the posi¬ 
tion after that amendment, I think that the 
former must be taken to have overruled the 
latter. The material decision of the Division Bench 
in Dhaneshwari Kuar v. Chandradhari Singh 
1936 P. W. N. 336 ; (A. I. R. (23) 1936 Pat. 317) 
is stated in the first item of the placitum as 
follows : 

"SectioD 22 (2) of the Bengal Tenapoy Act confers a 
privilege on the purchasing co-sharer which is in 
dfTogation of the common law right of the other co- 
sharers and there does not seem to be anything in a 
partition to take away that privilege." 

Apart from the authorities relied upon in the 
judgment to which I shall refer hereafter, the 
only reason given by Dbavle J., with whom 
Courtney-Terrell C. J. agreed, in support of the 
proposition in the first placitum is contained 
in the following passage : 

"As my Lord the Chief Justice pointed during the 
course of argument, what the learned Advocate for the 
appellant has endeavoured to do ia to read into the 
aOirmaiive proposition contained in cl. (2) of S. 22 a 
negative provision that the parebasiog oo-sharer will have 
no tight at all to the land as soon as he ceases to be a co¬ 
sharer by reason of the partition. But it is only as long 
as there are others interested in the land as oo*proprie- 
tors that it is necessary to deal specially with the pur¬ 
chasing co sharer’s right to hold the land. The 
partition does not put an end to that right or make a 
present of it to the co-proprietors who purchased 
nothing. What is really available for partition is not 
the land itself but the rent that would have been paid 
for the land by the occupanoy raiyats whose place has 
now been taken by the purchasing co-proprietor, with 
the result that be becomes liable until partition to pay 
a proportionate share of the rent to the other co-pro¬ 
prietor or oo-proprietors. These rents would be taken 
into account in the partition, but not the land purchas¬ 
ed by the respondents." 

It 19 impossible to reconcile this passage with the 
judgment of Agarwala J. in the Full Bench case 
as quoted above from p. 904 of the report. The 
first sentence in this passage from the judgment 
of Dbavle J., clearly shows that his Lordship 
was either construing S. 22 (2) without refe¬ 
rence to the pre-existing general law or that 
he was under a misapprehension to the rele¬ 
vant principles of that law as laid down by 
the Judicial Committee in Midnapur Zamin- 
dary Company Ltd. v. Naresh Narayan Roy 
51 cal. 631 : (A. I. B. (11) 1924 P. O. 144), It is a| 
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iandamdntal canon of oonstraotion that a statute 
(is not to be interpreted as modifying tbe pre¬ 
existing law to an extent greater than the 
language used and the object of the statute 
clearly necessitate. There is nothing in tbe lan¬ 
guage of s. 22 (2) viewed in the light of the pre. 
existing law which in any way necessitates the 
onstruction that it is concerned with the rights 
f the CO shareY« upon or after partition. On the 
ontrary, on the face of it, it is concerned only 
with tbe relation between the transferee co- 
sharer as such with his co sharers as such. The 
object of the Bibar Tenancy Act, as pointed out 
by Agarwala J. in tbe Pull Bench case, was to 
prevent landlords from encroaching upon the 
raiyati land of the province and there is nothing 
in that object to compel tbe straining of tbe 
wording of S. 22 (2) so as to confer some pri. 
wilege upon tbe transferee co-sharer upon parti¬ 
tion which he would not possess under the general 
law. The remaining sentences in the passage 
above quoted from the judgment of Dbavle J. 
appear to rest upon the assumption that the 
■occupancy rights purchased by the transferee 
oo-sharer were not accretions to tbe property 
held in co-tenancy. As appears from tbe judg¬ 
ment of tbe Judicial Committee in Mtdnapore 
^amindary Company Ltd. v. Naresh Narayan 
Hoy. 61 cal. 631 :(a. I. R, (ll) 1924 P. C. 144) this 
oasumption is erroneous. 

(i7l The authority expressly relied upon by 
Dbavle J. in support of tbe proposition contain¬ 
ed in the first placitum as above quoted in the 
oase of Dhaneshwari Kuar v. Chandradhari 
Stngh 1936 P. W. N. 836 : (A. I. R. (23) 1936 Pat. 
317) was the oase of Jhapsi Sao v. Mt. Bibi 
Ahman 7 p. D. T. 170 : (a. i. B. (19) 1926 Pat. 
-S63). As to this, it is sufficient to say that in tbe 
Full Bench decision Agarwala J. at the conclu- 
eion of his Judgment stated : 

**A8 1 have already meotiooed, the purchase in 
■Jhapsi Sao v. Mt.. Bibi AUman (7 P. L. T. 170 : 
Ji. I. R (13) 1926 Pat. 263) was not shown to have 
made before the amendment of 1907.Andi[i my opinion 
it can no long<>r be held to be a good law in view of the 
■dooision of the Judicial Committee of the Privy Council 
in Mtdnapore Zamindary Company Ltd. v. Naresh 
Narayan Boy (51 Cal. 631 : A. I. B. (11) 1924 
P. C. 144).” 

For these reasons, I am respectfully of opinion 
that the decision in Dhaneshwari Kuar y. 
Chandradhari Singh 1936 P. W, N. 886:(A. i. R. 
'(23) 1996 Pat. 817) is not good law and must be 
taken to have been overruled in tbe Full 
Bench decision of this Court in Sunday Mall 
T. Lachhmi Tewari 19 pat. 893 : (A. I. B. (27) 
1940 Pat. 467 (P. B.)). 

[18] If, therefore, after settling an issue and 
Teoording a finding thereon, tbe learned Sub- 
-ordinate Judge, as be ought to have done> had 


embodied the finding in his preliminary decree, 
we should have been bound to set it aside. Since 
be has not done so and since the matter in ques¬ 
tion can properly bo decided in tbe course of 
the further proceedings in the suit, it is not 
necessary for this Court to set aside tho prelimi¬ 
nary decree or otherwise to interfere with tho 
further proceedings in tbe suit except to direct 
that in the course of those further proceedings 
the working out of the rights of and the equities 
between tbe parties shall be done in accordance 
with tbe principles contained in the judgments 
of this Court and not in accordance with the 
finding of tbe learned Subordinate Judge on 
issue 3 before him. 

[19] It is only necessary to add that tbe 
principles of law above enunciated in regard to 
S. 22 (2), Bihar Tenancy Act, are as much 
subordinate to any express agreement between 
the parties contained in tbe mortgage agree¬ 
ment as are the principles of law embodied in 
S. 90 of Trusts Act. 

[20] In the result, I would dismiss this 
appeal, but, since I agree with tbe appellants’ 
contentious upon tho matter argued before us 
and since there may, but for tbe appeal, have 
been some danger of tbe finding of the learned 
Subordinate Judge upon issue 3 before him 
being res judicata^ without costs. 

[ 21 ] Shearer J. — In 1929 when tbe plain¬ 
tiffs mortgaged their interest in this estate to 
defendants 1 to 5, tbe whole of the land com¬ 
prised in the estate, with tbe exception of a 
quite inconsiderable area which was gairmazrua 
or waste, w’as in the possession of occupancy 
raiyats. Before the mortgage was redeemed 
every one of these occupancy raiyats bad. been 
bought out and tbe greater part of the land 
comprised in their holdings had been settled with 
one Mohan Singh. According to defendants 1 
to 5, this Mohan Singh has acquired a right of 
occupancy in this land, he, presumably, being 
already a settled raiyat of tbe village. If 1 
understand tbe judgment of the learned Subor¬ 
dinate Judge correctly, the pleader-commis- 
sioner is to assume that tbe income from tbe 
estate is the aggregate of the rents which were 
paid by the original occupancy raiyats and the 
rents which are paid by those raiyats who have 
been settled on tbe land which in 1929, was 
gairmazrua or waste. Tbe plaintiffs are not to 
be given kbas possession of a single dhur of 
land in tbe takhta to be formed for them. 
Moreover, no raiyat in possession of land in 
this takhta will pay rent direct to the plaintiffs, 
unless be is a raiyat in possession jf tbe land 
which was gairmazrua in 1929 and has since 
been brought under cultivation. If, as may well 
be tbe case, most of tbe land is in the possession 
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of Mohan Singh, Mohan Singh will pay the rent 
he has contracted to pay to defendants 1 to 5, 
and defendants i to 5 will pay to the plaintiffs 
the rent which was paid by the original occu. 
pancy raiyats whose place Mohan Singh has 
taken. In directing that the partition should be 
made in this way the lower Court relied on the 
observation of Dhavle J. in Dhaneshwar v. 
Chandra Dhari, 1936 P. W. N, 336 : (A. I. R. 
(23) 1936 Pat. 317) that 


"what is really available for partition is not the land 
itself but the rent that would have been paid for the 
land by the occupancy raiyat whose place has been 
taken by the purchasing co-propiietor." 


That, of course, is the logical result of the 
theory that when a co-proprietor purchases an 
occupancy holding, a tenancy of an anomalous 
or peculiar kind is at once created as between 
the other co-proprietocs and himself. For the 
reasons which I have given in my judgment in 
Anand Singh v. Medni Singh, 23 Pat. 291 at 
p. 300 et seq. : (A. I. R. (31) 19U pat. 313) that 
theory is, in my opinion, an untenable one. If 
the plaintiffs bad mortgaged their interest to a 
stranger and if that stranger and the other co. 
proprietors had purchased occupancy holdings 
and then, in the ordinary course of manage- 
ment, had settled the land with other settled 
raiyats of the village, the plaintiffs, on redeem¬ 
ing the mortgage, would indisputedly have been 
entitled to recover from the latter their share 
of the rent they had contracted to pay. Why, 
merely because they mortgaged their interest 
to one of their co-proprietors, should or can 
their income be altered and perhaps largely 
reduced and why should or can they be deprived 
of their security for it? That consequences so 
manifestly inequitable should ensue from apply- 
ing it is, 1 consider, a strong reason for sup. 
posing that the dictum of Dhavle J. is wrong. 
If any land in the takhta to be formed for the 
plaintiffs is in the possession of Mohan Singh 
or any one else who has a right of occupancy 
in it, the plaintiffs are entitled to the rent pay- 
able by them. As regards the bakasht land 
other considerations will apply. It is usual 
when milkiat property is mortgaged with pos¬ 
session to insert in the mortgage deed a provi- 
sion as to what is to be done, if during the 
pendency of the mortgage, the mortgagee pur¬ 
chases an occupancy holding in execution of a 
rent decree and is in possession of it when the 
mortgage is redeemed. The mortgage deed exe¬ 
cuted by the plaintiffs must be examined to see 
if it contains any such clause. If it does not, 
then it must be considered whether S. 63, T. P. 
Act applies. As my learned brother has pointed 
out, the question will bo whether, in acquiring 
these occupancy holdings, defendants 1 to 5 took 


advantage of their position as mortgagees. I- 
agree that prima facie they did so, if they 
obtained surrenders of the holdings in con¬ 
sideration of foregoing their claim to rent or if 
they purchased the holdings in execution of 
rent decrees and for the amount due under 
these decrees. If they purchased them at exe¬ 
cution sales at which strangers competed and 
bid more than the amount du^ under the de¬ 
crees the position may, perhaps, be otherwise,, 
and until the facts have been fully ascertained' 
it is impossible to express an opinion. 

[ 22 ] The decree, as it stands, is correct and 
the plaintiffs do not seek to set it aside or vary 
or modify it in any way. That being so, thfr 
appeal is really incompetent and must be dis¬ 
missed but, in the circumstances, without costs; 

If the learned Subordinate Judge was purporting 
to give “further directions'* and that I think, 
is what he was doing, the “further directions’^ 
ought to have been set out in the decree as- . 
required by O. 20, R. 18 (2), Civil P. 0. This* 
not having been done the order is not binding 
on the parties or on the successor in office of- 
the learned Subordinate Judge who has sines- 
been transferred. It is not, however, enough for 
us to point this out. It is desirable that any 
confusion that may have been caused by the- 
order of the Court below should be removed, 

I take this opportunity of deprecating the course- 
taken by the learned Subordinate Judge, which 
was a most unusual one. If one of the parties 
in a partition suit claims that certain land 
should be allotted to bis takhta or that, if cec- 
tain land is allotted to the takhta of another 
patty, be should, nevertheless, be permitted ta 
remain in occupation of it on payment of renfe,- 
the claim usually is, and I think myself in¬ 
variably ought to be, put forward in the pro¬ 
ceedings before the Commissioner. If it is- 
allowed to be put forward at an earlier stage 
and is decided by the preliminary decree, the 
proceedings may be unduly prolonged, as there 
may be an appeal, which would not otherwise- 
have been preferred, against the preliminary 
decree, and then an appeal, on some other point,, 
against the final decree, 

S.o. Appeal dismissed. 


A. 1. R. (36) 1949 Patna 24 fC. N. 3.1 
Shearer and Imam JJ. 

Amarnath Ghose — Appellant v. Abhoyi 
Kumar Singh and others — Respondents. 

A. F. 0. O. No. 138 of 1947, Decided on 23rd Marcl» 
1948, from order of Addl. Sab*Jadge, Bhagalpur, D/~ 
28Ch May 1947. 

Transfer of Property Act (1832), S.69A—Simple 
mortgage—Final decree for sale—Receiver of pro¬ 
perty can be appointed — Receiver to pay towards. 
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interest on mortgage—Balance to be paid to mort* 
gagor — Personal decree is not essential — Civil 
'P, C., (1908), O. 40. R. 1. 

The provisions contained in the Transfer of Property 
Act impliedly confer on the Court power to appoint a 
receiver at the instance of a simple mortgagee and the 
only restriction on that power is that contained in 
O. 40, B, 1, Civil P. C., namely, that it must be “just 
and convenient” so to do. Beoeiver can be appointed 
in execution of a final decree for sale. [Para 10] 

Whenever a receiver is appointed at the instance of 
a simple mortgagee the order of appointment should 
direct him, after paying the land revenue and other 
charges on the mortgaged property and the interest, as 
it accrues due on the mortgage of the mortgagee at 
whose instance he is appointed and the interest on the 
other mortgages which have priority over his and his 
own commission, to pay the balance to the mortgagor 
or such other person as nsay be entitled to It. [Para 2] 

To put the mortgaged property in charge of a 
receiver is not to convert a pimple into a usufructuary 
mortgage. The receiver may, perhaps, use the rents 
and profits to keep down the current interest but be 
cannot use them to payoff either the arrears of interest 
which have already accumulated or the principal. 
Moreover, the mortgaged property is sooner or later 
and sooner, if possible to be sold and property subject 
to a usufructuary mortgage cannot be sold. [Para 10] 

Once a receiver has been appointed, it is for the 
Cooct to issue directions to the receiver as to how tbe 
rents and profits are to be dealt with and they can and 
ought, to be used to pay tbe interest as it falU due and 
to make up any deficiency in tbe proceeds of the sale. It 
is not necessary for tbe mortgagee to obtain a personal 
decree under 0. 34, B. 6, before he can touch them, 

[Para 10] 

In the particular cose no interest bad been paid by 
the mortgagor for many years. Interest accruing due 
annually far exceeded the income and prima facie the 
security bad quite become inadequate. Moreover, tbe 
mortgage, thoogh treated as a simple mortgage and 
though described as such in the deed, was but an 
anomalous mortgage. There was also a clause in tbe 
deed, ‘empowering tbe mortgagee to move the Court, 
under certain circumstances, for the appointment of 
a receiver. 

Held that the interest of justice'required that any 
further deterioration in the security should be preven¬ 
ted and that it was a fit case to appoint a receiver. 
A. I. B. (82) 1946 Pat. 404, Foil.', English and Indian 
Case law Referred, Allahabad and Rangoon view 
dissented from. [Para 10] 

Annotation: —(’45-Com.} T. P. Act S. 69A, N 2 and 9. 

P. R. Das, Mahdbir Prasad and O. C. Das — 
for Appellant. 

P. L. Banerji, S. K. Mazumdar., K. P. Sukul and 
K, D. Chatterji^tot Respondents. 

Shearer J. — This appeal arises out of an 
interlocutory order made by tb#. learned Addi. 
tional Subordinate Judge of Bhagalpur appoint, 
ing a receiver of mortgaged property in pro. 
ceediDgs in execution of a final decree for sale. 
The mortgage deed was executed on 19th May 
1930 as security for tbe repayment of a sum 
of B 3 . 11.60000. A suit was instituted early in 
19Sd for the recovery of Bs. 16,68,000 which was 
then the amount due on the mortgage. Although 
there was no real defence to tbe suit it was con. 
tested by tbe defendants, and it was not until 
8 th April 1940, that a preliminary decree was 


passed for Rs. 23,49.000. An appeal against this 
preliminary decree was preferred to this Court 
and was dismissed. Tbe final decree was passed 
on 24th October 1944, for a sum of Es. 29,71,000 
and an application to levy execution on this 
decree was made to the Court below on 21 st 
November 1944. 

[2] The plaintiffs in the mortgage suit were 
apparently from tbe outset, apprehensive that 
they would be unable to realise tbe whole of tbe 
money due to them, as immediately after its 
institution, they asked that the defendants should 
be required to furnish security to the extent of 
six lakhs of rupees and that in default their 
property should be attached before judgment. 
In resisting this application tbe defendants said 
that average annual income from the mort¬ 
gaged property while it bad been under the 
management of tbe Court of Wards, bad been 
Es. 1,09,651-11-0. Subsequently, it appears .the 
defendants were assessed to agricultural income 
tax on tbe assumption that the annual income 
w'as somewhat more, namely, Hs. 1,19,053-7-0. 
The interest due on the mortgage is now 
Rs. 1,75,000 annually. It is true that a Bench of 
this Court has directed further enquiry to be 
made in order to ascertain if tbe property has 
not a considerable potential or postponed value. 
Admittedly, however, if there are minerals 
on the property, no one, as yet, has thought 
it worthwhile to negotiate for a prospecting 
licence, still less, has any mineral been actually 
worked commercially. As to the trees, the 
income from them in tbe past has been quite 
inconsiderable. I do not wish in any way to 
prejudice the enquiry that is now going on, 
but I feel bound to say, that when tbe largest 
income which has in the past ever been 
derived from tbe property is insufficient to 
pay off more than about 70 per cent, of tbe 
interest which accrues'annually on the mort¬ 
gage debt, a strong prima facie case has been 
made out that tbe security is now altogether 
insufficient. Under tbe order of tbe Court below, 
as it stands, tbe receiver is apparently to pay 
the land revenue and other charges on the 
mortgaged property and presumably his own 
commission and is then to retain the balance of 
tbe rents and profits until the mortgaged pro¬ 
perty is sold and tbe Court gives further direc- 
tions as to how they are to be dealt with. Tbe 
reason why tbe learned Additional Subordinate 
Judge made an order of this kind was that it 
was vehemently contended on behalf of tbe 
mortgagors that the security was not inade¬ 
quate, that the rents and profits belonged ta 
them and that they should be in a position to 
take them as soon as a sufficient portion of tbe 
property, had been sold. I am inclined myself 
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to think that whenever a receiver is appointed 
iat the instance of a simple mortgagee the order 
lof appointment should direct him, after paying 
Ithe land revenue and other charges on the mort- 
jgaged property and the interest, as it accrues 
Idue, on the mortgage of the mortgagee at whose 
instance he is appointed and the interest on the 
other mortgages which have priority over his 
and his own commission, to pay the balance to 
the mortgagor or such other person as may be 
entitled to it. The defect in the order made by 
the Court below is not, however, in this particu¬ 
lar case of any practical importance, as it is 
conceded that the income to be derived from the 
property is insufficient to pay the interest accru- 
ing annually on the mortgage-debt and it will, 
in any case, be open to the mortgagors to ask 
the Court below to direct the receiver to make 
payments to the mortgagee in reduction of the 
interest. Beaumont C. J in Damodar Moresh- 
war Phadke v. Bai Radhabai I. L. R. (1939) 
Bom. 82 : (A. T. R. (26) 1939 Bom. 54) thought it 
proper to allow the income to accumulate in the 
bands of the receiver until a sale took place. 
As the point was not argued before us and may 
not be altogether free from doubt I would re- 
frain from modifying the order in this quite 
minor particular. 

[3] Courtney-Terrell C. J. in 'Nri&in(jha Cha- 
ran Nandy Chaudhxiry v. Rajniti Prasad 
Singh 13 P. L. T. 525 at 520 : (A. I. R. (19) 1932 
Pat. 860) observed : 

“Tbo right of an equitable mortgagee to have a 
Receiver appointed is based on bis right to be put bj 
the Court into the position of a legal mortgagee. The 
same difference therefore between a simple mortgagee 
under Indian law and a legal mortgagee under English 
law exists between a simple mortgagee and an equitable 
mortgagee.” 

and again: 

*‘An equitable mortgagee although he cannot like a 
legal mortgagee take immediate possession has a con¬ 
tractual right to be put by the Court into the position 
of a legal mortgagee and it is this (act which is the 
basis of his equitable right to the appointment of a 
Receiver.” 

[4] With the greatest respect 1 venture to 
think that as a matter of legal history, these 
observations are not strictly accurate and they 
are certainly apt to lead to confusion. Equity 
so far from endeavouring to put an equitable 
mortgagee in exactly the same position as a 
legal mortgagee, consistently strove to abate the 
rigour of the common law and assimilate the 
position of a legal mortgagee to that of an equit¬ 
able mortgagee. To take but a single instance, 
equity intervened to restrain the legal mortgagee 
from taking possession of the mortgaged pro¬ 
perty when he had covenanted not to do so till 
the borrower made default. In England at 
Common Law a mortgage was ‘‘a conveyance 


of land .... as a sreurity foe the payment of a 
debt or the discharge of some other obligation**: 
Santley v. Wilde, 1899-2 ch. 474 : (68 B. J. ch. 
681). In consequence, a legal mortgagee was 
entitled to take possession of the mortgaged pro¬ 
perty and, if the income from the mortgaged 
property was sufficient, was in time enabled to 
recover the whole of his mortgage money and 
so put an end to the transaction between the 
mortgagor and himself. An equitable mortgagee* 
however, who obtained an order for a receiver, 
could never realise the whole of the money due 
to him out of the rents and profits. (See Stra- 
han’s Law of Mortgages Edn. 2 page 154). The 
reason why he was unable to do so was that the 
receiver was invariably directed merely to keep 
down the interest on the mortgage-debt and nofc 
to pay any part of the principal. It is true that 
if while a receiver was in possession of the mort¬ 
gaged property, the mortgaged property was 
sold and the sale proceeds were inadequate, 
the Court w’ould direct any monies in the hands 
of the receiver to be applied in reduction of any 
sum which was still outstanding: See Herbert 
V. Green, 3 Ic. ch. Rep. 270 at 275 a decision 
which has been relied on several occasions by 
the High Courts in India. An order appointing 
a receiver made by the Court of Chancery in 
England was an interlocutory order and its 
object was not primarily to enable the mortgage- 
debt to be paid off but to preserve the mortgage 
security. Equity which looked to the substance 
of a transaction and not merely to its form 
regarded a mortgage, not as a conveyance, but 
as a mere contract of loans, and the mortgagor 
as continuing to be the owner of the mortgaged 
property and as entitled to the rents and profits 
so,long as he remained in possession. Neverthe- 
less, equity did not treat the mortgagor as being 
at liberty to deal with the property in any way 
he chose and would intervene at the instance 
of the mortgagee to protect his security. If a 
mortgagor in possession of the mortgaged pro¬ 
perty committed waste equity would, in certain 
circumstances, intervene to restrain him by issu¬ 
ing an injunction. Similarly, if a mortgagor in 
possession neglected to pay the interest as it 
accrued due on the mortgage-debt for any con¬ 
siderable period, equity would deprive him of 
the possession of the mortgaged property and 
put it in the bands of a receiver. If a receiver, 
when appointed, paid the interest as it accrued 
due on the mortgage-debt out of the rents and 
the profits, that was a mere incidental result. 
The object of equity in putting the mortgaged 
property in charge of a receiver was primarily 
to protect the security. It is obvious that if 
the security was in a danger of being rendered 
inadequate by the continued omission of tha 
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mortgagor to pay the interest on the mortgage- 
debt» the only way in which its further deterio* 
ration could be prevented was not merely by 
potting the mortgaged property in charge of 
a receiver, but also by directing the receiver 
to keep down the interest out of the rents and 
prohts. In this connection I may be permitted 
to refer to Gasson and Hallayan, Limited 
V. Jell, 1940-1 Cb. 248 : (109 L. J. ch. 83). In 
that case an application for the appointment of 
a receiver by a mortgagee was refused on the 
ground that he was not seeking to proceed 

against the mortgaged property. It was there said: 

"This ia not a case, where, on the face of it, there ia 
any ground for suggesting that it is necessary to pre¬ 
serve the mortgaced property, because the plaintiffs are 
not seeking to get their remedy from it; they are seek¬ 
ing merely a personal remedy.” 

[6] Again, I may refer to the observations of 
Beaumont C. J., in a decision already cited, 
Damodar Moreshtvar Pkadke v. Bat Radha- 
bai I. L. R, (1939) Bom. 82 at 84 : (A. I. r. (26) 
1939 Bom. 54). That learned Judge in criticising 
an argument that a receiver ebould not be 
appointed at the instance of a simple mortgagee, 
said : 

"I am nnable to see how the appointment of a recei¬ 
ver can afiect anybody's rights. Tbe Court, when it 
appoints a receiver, merely, takes charge of the pro¬ 
perty which is tbe subject-matter of the suit in order to 
•protect it until it is decided who is entitled thereto.” 

[6] As long ago as 1890, the Bombay High 
Court in Jaikissondas Gangadas v. Zenabai, 
14 Bom. 431 decided that a Court had jurisdic* 
tion to appoint a receiver of mortgaged pro¬ 
perty at the instance of a simple mortgagee, 
^hen in 1988 this jurisdiction was questioned 
in Damodar Moreshivar Pkadke v. Bai Radha- 
bai, I. I<. B. (1939) Bom. 82 : (A. I. R. (26) 1939 
Bom. 64) Beaumont G. J. said : 

“It is somewhat astonishing to find this contention 
raised because this Court since tbe year 1890, when the 
decision in Jaikisstmdas Oangadas v. Zenabai (14 
Bom. 481) was given, has I believed always considered 
that the Court has jurisdiction to appoint a receiver in 
the case of a simple mortgage.” 

The Calcutta High Court has consistently taken 
the same view. In Ghanshyam Misser v. 
'Gobinda Moni Dasi, 7 O. W. N. 452, Mac- 
lean G. J., observed that a mortgage suit was tbe 
class of suit in which, of all others, it is often 
most expedient and necessary to appoint a 
receiver. Again Ashutosh Mookbarjee J., in Mt. 
Khuhsurai Kuer v. Saroda Charan Guha, 16 
■C. W. N. 126 : (12 I. c. 165) went so far as to 
say : 

”lf tbe decree is for sale, and if it is established that 
the security ia not sofficient to satisfy the judgment- 
debt a Receiver will be appointed almost as a matter of 
course, especially if there has been defanlt in tbe pay¬ 
ment of interest.” 

[7] In M. Paramasivan Pillai v. A. V. R. 

a 

Jkf . S, P. S. Ramaswami Chettiar, 66 Mad. 915: 


(A. I. R, (20) 1993 Mad 670 (F. B )) a Full Bench 
of the Madras High Court has decided that, 
even when the right of a mortgagee to obtain 
a personal decree under O. 34, R, 6. Civil P. C., 
has become barred by limitation bo may still 
get in an order for tbe appointment of the re¬ 
ceiver. The Lahore High Court has, on a num¬ 
ber of occasions decided, that a receiver may bo 
appointed at the instance of a simple mortgagee: 
Gohind St77gk v. Punjab National Bank, 
Ltd., Sheikhupura, Lfih. (a. l. R. (22) 
1935 Lah. 17). In this High Court Courtney 
Terrell, C. J. in the decision I have already 
referred to, Nrisingha Charan Nandy Chatv- 
dhury v. Rajniti t'rasad Singh, 13 p. L. T. 
525 : (A. I. R (19) 1932 Pat. 30G) ttiipears to have 
doubted whether a receiver could in such a case 
be appointed. It is, however, important to 
notice that Courtney-Terrell C. J. was there 
satisfied that tbe mortgage security was amply 
sufficient to satisfy the debt. Other considera¬ 
tions which weighed with him in setting aside 
the order appointing a receiver were that the 
rule of damdupat applied aid that tbe property 
was in possession of a usufructuary mortgagee, 
who was, in any event entitled to the rents and 
prodts. Fazl All J., as be then was, who was a 
party to this decision, later concurred with 
Sinha, J. in the view that in certain circum¬ 
stances, it was open to a Court to appoint a 
receiver at tbe instance of a simple mortgagee: 
Hargopal v. Deoniti, 24 pat. 282: (A. I. R. (32) 
1945 Pat 404). 

[8] Mr, P. R. Das, for the appellant, con- 
ceded that in view of these and other decisions 
which were cited at tbe bar, it was scarcely open 
to him to contend for tbe extreme proposition 
that tbe Court bad no jurisdiction to appoint a 
receiver at the instance of a simple mortgagee. 
Mr. Das, however, pointed out that a receiver 
could not be appointed unless it was just and 
convenient so to do and contend that it could 
never be just to appoint a receiver as under the 
contract between a simple mortgagee and his 
mortgagor, the mortgagor was entitled to con- 
tinue in possession of tbe mortgaged property 
and appropriate tbe whole of tbe rents and the 
profits until the mortgaged property had been 
sold at a judicial sale and bis legal title to it had 
devolved on tbe mortgagor or some one else. 
Mr. Das relied on tbe decision of their Lord, 
ships of the Judicial Committee in Sri Rajah 
Papamma Rao Bahadur v. Sri Vira Pratapa 
Korkonda, H. V, Ramachandra Razu 23 I. A. 
3 - 2 : (19 Mad. 249 (P. c.)). All that was there 
decided was, however, that tbe remedy open to 
a simple mortgagee seeking tg enforce bis mort¬ 
gage was a judicial sale and not foreclosure. In 
that case a decree had been passed putting tbe 
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mortgagee in possession of the mortgaged pro- 

perty. It was contended by the mortgagee that 

this decree operated as a decree for foreclosure 

absolute and in consequence, he was the owner 

of the mortgaged property. On the other hand, 

it was contended by the mortgagor that it was 

still open to him to redeem the mortgage and 

this contention prevailed. At the close of his 

judgment Lord Hobhouse observed : 

“If indeed, the matter were new, it might reason¬ 
ably be argued that the terms of a simple mortgage 
justify usufructuary possession; but long practice, now 
embodied in a statute, bas settled that the remedy of 
the mortgagee is a judicial sale.'* 

I understand this observation as meaning that, 
in the opinion of their Lordships of the Judicial 
Committee, if the Transfer of Property Act bad 
not provided for a judicial sale as the appro- 
priate means of a simple mortgagee realising 
his security it would have been open to a Court 
to put him in possession of the mortgaged pro¬ 
perty so that be might pay himself the amount 
due under his mortgage out of the rents and 
profits. I cannot understand it as implying that 
a Court has no jurisdiction to remove a mort¬ 
gagor from possession of the mortgaged pro¬ 
perty and put it in charge of a receiver, or even 
as implying that in such a case, the receiver 
may not out of the rents and profits keep down 
the interest on the mortgage. The argument put 
forward by Mr. P. R. Das, that under the con¬ 
tract between a simple mortgagee and his mort¬ 
gagor, the mortgagor is entitled to continue in 
possession of the mortgaged property, until it 
has been sold in execution of a final decree, bas 
on several occasions, commended itself to the 
Allahabad High Court. The earliest decision 
which was cited is Gobind Earn v. Jloala 
Frasad, 43 I. C. 633: (A. I. R. (5) 1918 ALL. 240) 
which, however, is a very brief judgment and is 
not based on any earlier decisions either of the 
Allahabad High Court or any other High Court. 
1 cannot regard the decision of Mootbam, J. 
in Bireshwar Banerji v. Maharaja Sri 
Sudhansu Shekhar Singh Deo, A. i. R. (34) 
1947 ALL. 167 ; (1947 A. L. J. 10) as any strong 
authority for the proposition advanced by Mr. 
P. B. Das. In fact, Mootbam J. expressly re¬ 
frained from expressing any opinion, as to whe¬ 
ther the insufficiency of the security might be 
a ground for appointing a receiver. In the case 
with which be bad to deal, all that was alleged 
was that interest was in arrear, and it is per. 
baps worth pointing out that the suit was insti- 
tuted in the latter part of 1941 and interest bad 
apparently been paid regularly until sometimes 
in 1940, the mortgage having been created in 
1984. In an earlier decision, Bam Swamp v. 
Anandi Lai, 58 all. 949: (a.i.b. (33) 1936 ALL. 
495 (F.B.) Sulaiman 0. J. had, however, set out 


in, if I may say so without disrespect, forcible • 
language substantially the argument which has 
been put forward by Mr. P. B. Das. Sulaiman, 
C. J. there said : 

“The view that the mortgagor should not continue 
to appropriate the income of the mortgaged^ property 
when the mortgage debt is not satis&ed and interest is 
not being paid utterly ignores the terms of the contract 
between the parties. In the case of a simple mortgage • 
the property is a mere security for payment of the 
money, and the mortgagor is entitled to appropriate the 
income until the property passes out of his ownership 
by sale. The mortgagee has no right whatsoever to the 
income of the mortgaged property, to the rents and 
profits, or to obtain possession of it before the mort¬ 
gagor has lost his interest in it. This being the con¬ 
tractual relation between the parties, there is absolu¬ 
tely no point in contending that It is unfair that the 
mortgagor should appropriate the income while the 
interest is not being paid. In case of default the mort¬ 
gagee’s remedy is to bring a suit for sale forthwith. 

As against this, the mortgagor’s point of view may 
also be noted. He has a right to redeem the property’ 
up to the last moment. He is entitled to retain the rente 
and profits and appropriate the income as long as his 
equity of redemption has not been extinguished. Even 
when a suit for sale is brought and a preliminary 
decree is obtained, the Court is bound to give the mort¬ 
gagor another chance to redeem the property, and is 
under a statutory duty to allow him time to redeem 
the mortgage and pay the mortgage-money within the 
time fixed. To appoint a receiver of bis property so that 
he may not have the rents and profits with which t& 
pay the mortgage-money would be ostensibly to give 
him an opportunity to redeem the mortgage and ;et 
reall; deny it by making it almost impossible for him 
to do so. The mortgagor has merely undertaken the 
liability that if he is not able to pay the money with 
interest, his property would be liable to be sold. He 
bad never agreed that the mortgagee would either 
himself or through the Court dispossess him of the 
* property before the procedure laid down for the realisa¬ 
tion of the mortgage-money by sale bas been gone 
through. For a Court to intervene and dispossess the 
mortgagor from the mortgaged property out of a regard- 
for the mortgagee would be tantamount to inventing a 
new procedure to evade the provisions of 0. 34, and 
forcing upon the mortgagor a new contract, never 
contemplated by him, which would have been more 
appropriate lo the case of possessory mortgage.” 

[9] The other decision on which Mr. 
F. B. Das for the appellants relied moat strongly 
was a decision of a Bench of five Judges of tha 
Bangoon High Court: Ma Hnin Yeik v. 
K. A. B. K. Chettyar Firm, 1039 Bang, L. R. 
403 : (A.I.B. (26) 1939 Rang. 321 (F.B.)). The line 
of reasoning in that case is very much the same 
as that adopted by Sulaiman, G. J. They said : 

“In other words, it can never be just and convenient 
to appoint a receiver for the sole purpose of taking 
possession of rents and profits nnless they have been 
expressly made part of the secnrity for the debt by the- 
iostrument creating the mortgage.” 

Brannd J. after referring to S. 68 (b), T. P. 

Act, said : 

“It appears to me to be plain, beyond doubt, that 
what is given to the mortgagee is the right to look to 
the proceeds of sale of the property which forms the 
aecority and no more.” 

And again, 
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"Uoder a simple mortgage the right of the mortgagee 
is DO more than a right to bare the corpus of the mort* 
gaged property sold by the process of a judioial sale and 
to look to those proceeds for his own relmbursenneDt of 
principal, interest aud costs. It is not even the property 
itself which forms the security in a strict sense. The 
actual security is the right to conversion into money of 
the corpus of tbo property and the right to repayment 
out of the proceeds of that conversion. And the conver- 
eion contemplated by the Act is the sale of the property 
through the machinery of the Court. It appears to 
me to follow that until such a sale has been completed 
oothing emerges to which the mortgagee can look." 

[10 ] Iq clause (b) aud the clauses which fob 
low it in s. 53, T. F. Act, an attempt is made 
to classify mortgages. Clause (b) must, however, 
•be read in conjunction with cl. (a) which imme¬ 
diately precedes it and which defines a mort¬ 
gage as "the transfer of an interest in speci¬ 
fic immoveable property." The mortgagor may 
remain the owner of the mortgaged property and 
AS such may he entitled to appropriate the rents 
and profits so long as be continues in possession 
but be is no longer free to deal with the property 
in any way be chooses. From the moment tbo 
mortgage is created bis powers of ownership are 
<jurtailed by statute. Section 65A, T. P. Act, 
restricts his power to grant leases. Section 66 
prohibits him from committing waste. If be 
commits or threatens to commit waste, the 
Court will intervene to restrain him by issuing 
An injunction. It is, I think, important to notice 
that it is not in every case that the Court will 
so intervene. It will do eo only when the act 
or contemplated act of the mortgagor is likely 
to endanger the mortgagee’s security. In other 
words, S. 66 embodies the principle on which the 
Court of Chancery in England acted, (see King 
V. Smith, (1843) 2 Hare 239). If the Court is 
entitled to intervene when the mortgagee’s secu¬ 
rity is endangered by the mortgagor committ¬ 
ing waste may it not similarly intervene when 
bis security is endangered by the continued 
omission of the mortgagor to pay the interest on 
the mortgage debt as it falls due ? As I have 
Already said, the only effective way in which it 
can intervene in such a case is by putting the 
mortgaged property in charge of a receiver and 
directing the receiver to pay the interest as it 
falls due and so prevent the arrears of interest 
Accumulating further. That the Indian legisla¬ 
ture intended the Court to possess, and to exer¬ 
cise, such a power, is I think made quite clear by 
cl. (e) of s. 65 of the Act. That section states 
that, where the mortgage is a second or subse¬ 
quent iocumbranceon the property, the mortgagor 
is deemed to contract with the mortgagee that he 
will pay the interest from time to time accruing 
due on each prior incumbrance, as and when it 
becomes due, and will, at the proper time dis¬ 
charge the principal money due on such prior 


incumbrance. I am quite unable to understand 
wby such a provision was inserted unless it was 
to enable a subsequent mortgagee to obtain an 
order for a receiver and to prevent an applica¬ 
tion by him for one being resisted on the ground 
that, as the interest on bis own mortgage had 
been paid or was not heavily in arrears, there 
had been no breach of contract as between him 
and bis mortgagor. It is scarcely necessary to 
point out that the security which a first mort¬ 
gagee has for bis money may remain adequate 
and be may be content to allow interest to accu¬ 
mulate and not ask for the appointment of a 
receiver, while the security of a subsequent 
mortgagee, even if be is paid tbe interest on his 
own mortgage as it falls due may be rendered 
quite inadequate by tbe omission of bis mortga¬ 
gor to keep down the interest on prior mortgages. 
The words "without delivering possession" in 
cl. (b) of S. 5S are merely descriptive of tbe kind 
of mortgage there defined. In England a legal 
mortgagee has always hesitated to take posses- 
sion of the mortgaged property ever since 
equity decided that, if he took possession, be was 
to be regarded as occupying the'position of a con¬ 
structive trustee. If in England tbe legal mort¬ 
gagee allowed tbe mortgagor to remain in 
possession, the mortgagor was entitled to appro¬ 
priate tbe rents and profits and was regarded as 
the owner although bis rights of ownership were 
curtailed in tbe same manner as they have been 
curtailed by statute in this country. A simple 
mortgagee, if he wishes to realise his security, 
must bring tbe mortgaged property to sale and 
if tbe sale proceeds are inadquate he is or may 
be entitled to proceed against other property of 
the mortgagor. To infer from this, however, that 
the mortgagee is entitled as of right, to tbe 
whole of tbe rents and profits down to the mo¬ 
ment when tbe legal ownership of the mortgaged 
property is transferred from himself to some one 
else by an execution sale appears to me to be 
quite illogical. The contract of loan as I under¬ 
stand it, is fundamentally different and is that 
tbe mortgaged property shall answer to the 
fullest extent possible for tbe mortgage debt. Tbe 
judgments of the learned Judges of the Rangoon 
High Court overlook the fact that a simple 
mortgagee has alternative causes of action ; he 
may either sue to enforce his rights against tbe 
mortgaged property or he may sue on the per¬ 
sonal covenant by the mortgagor. If the mort¬ 
gagee chooses to sue on tbe latter causes of action 
and obtains a money decree, then, tbe only 
restriction in tbe way of his proceeding against 
the mortgaged property is that contained in 
O. 34, B. 14. Civil P. C , that is, he cannot attach 
and sell the equity of redemption in the same 
manner as he can attach and sell other property 
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of his judgment-debtor but must, as a condition 
precedent, obtain a final decree for sale, the 
object of this provision being to ensure that the 
mortgagor shall nut be deprived of his right to 
redeem except in accordance with a procedure 
designed to give him every rt-asonable opportu¬ 
nity of recovering his property. While, however, 
in execution of a decree against the mortgagor 
personally for the mortgage-money, the equity 
of redemption cannot be sold there is nothing 
to prevent the mortgaijee from levying execution 
against any crops which the mortgagor may have 
raised on the mortgaged property or the rents and 
profits in general if it is practicable for him to 
attach them. Equally fallacious, in my opinion, 
is the argument that to put the mortgaged property 
in charge of a receiver, is to convert a simple 
into a usufructuary mortgage The receiver 
may, perhaps u-e the rents and profits to keep 
down the current interest but be cannot use 
them to pay off either the arrears of interest 
which have air* ady accumulated or the principal. 
Moreover, the mortgaged properly is sooner or 
later and sooner, if possible to be sold and pro¬ 
perly subject to a usufructuary mortgage cannot 
be Sold Mr. P. R Das, for the appellants con¬ 
tended that a receiver ought not to he appointed 
when a final decree for sale had been passed, 
that to appoint a receiver whs to interfere with 
the normal course of execution proceedings. 
Mr. Das relied strongly on a decision of Panck 
ridge J., of the Calcutta H'gh Court in To- 
laram Champalal v. Jewanram Gangarani 
A. 1. R. 128) 3941 Cal. 39: (l. D K. (39^0) 2 (Jal. 26). 
That, however was a case of an Entilisb mort- 
gage and one of the gr unds given for refusing 
a receiver was, tfiat the mortgagee might he 
under a strong temptation to delay bringing the 
property to sule. It further apiiears that the 
mortgagee bad, at one time, been in a position 
to sell the proi>erty and bad neglected to do so. 
Finally Panckridge J. seems to have thought 
that wiib due diligence on the part of the mort 
gagee, the property could be brought to sale 
Within a comparntively short time «s he gave 
leave to renew the application for a receuer 
four months or so after he pas'eo his order reject¬ 
ing it- It is always in the discretion of the Court 
to appoint or reiuse to appoint a receiver and 
all that can ho said is that, in the circumstances, 
of that particular oase, the Court was of opinion 
that the application for a rectiver was irema- 
ture. The defi>ioD lends no support to the argu 
ment put forward by Mr P. B Das that any 
monies which may accumulate in the bands of 
a rtceiver cannot be reached by the mortgagee, 
unless and until be has obtained a perooal de¬ 
cree against the mortgagor and that to appoint 
» leceivet in order that be may intercept and 
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impound the rents and profits, is a device to 
evade the law. It is, of course, not open to a 
Court in a suit to recover money, to put the im¬ 
movable property of the defendant in charge of 
a receiver so that, if the plaintiff succeeds, he 
may have little difficulty in realising the amount 
due to him under bis decree. But the Court may 
take other action by way of demanding security 
or attaching the property of the defendant be¬ 
fore judgment which have much the same effect 
as appointing a receiver. The rents and profits 
are not, as I have already shown, immune from 
all liability for the mortgage debt and, for my 
own part I do not think it necessary for the 
mortgagee to obtain a personal decree under 
O. 84, R. 6 before be can touch them. Once a 
receiver has been appointed, it is for the Court 
to issue directions to the receiver as to how the 
rents and profits are to be dealt with and they 
can and ought, 1 think, to be used to pay the 
interest as it falls due and to make up any 
deficiency in the proceeds of the sale. In England 
under 8. 24, Conveyancing Act, 1881, a mort¬ 
gagee now has a statutory right to the appoint¬ 
ment of a receiver as soon as he has become 
entitled to sell the mortgaged property. The 
reason, presumably for this, is that as soon as it 
has been decided that the mortgaged property 
should be sold, a mortgagor in possession is 
under the strongest temptation to appropriate the 
whole of the rents and profits and pay nothing 
to the mortgagee during the interval which may 
elapse before a sale can be brought about which 
ma) be considerable. To sum up, the provisions 
coutaioed in the Transfer of Property Act im¬ 
pliedly confer on the Court power to appoint a 
receiver at the instance of a simple mortgagee 
and the only restriction on that power is that con¬ 
tained in O. 40, R. 1 . Civil P. C., namely, that it is 
just and oonvenientso to do. Pletcher-M lulton L.J. 
in Edwards and Co. v. Ptcard, (1902) 2 K B. 
903 at 907 : (78 Ij. J, K. B. 1106) construed these 
words as meaning that “it is practicable and the 
inieresis of justice require it.’* In this particular 
case, no interest has been paid for many years; 
the interest which acernes due annually far 
excreds the income and prima Jade the security 
is DOW quite inadequate. The interest of justice, 
in m> opinion, requires that any further deteriora¬ 
tion in the security should be prevented. By 
omitting to pay any interest at all for many 
yenrs the mortgagors have been breaking their 
contract with the mortgagee and consistently pur¬ 
suing a course of conduct which is, in the highest 
degree, unfair and inequitable. Moreover, this 
mortgage is not a simple mortgage, alihougb in 
the derd it is described as one, but an anomalous 
mortgage. Clause lo of the mortgage-deed em¬ 
powered the mortgagee to sue in certain ciroum- 
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atanoes for arrears of interest without suing for 
the principle and asking for a decree for sale and 
ol. IS states : *'ln case of suit upon this inden¬ 
ture it will be open and optional to the mortgagee 
to move the Court to appoint a receiver.’* The 
contract into which the parties entered, there- 
fore, provided in the clearest possible terms, that, 
in the happening of a certain eventuality which 
admittedly, has now occurred, the mortgagee was 
to be entitled to a receiver and so be enabled to 
have the rents and profits utilised to keep down 
the interest on the mortgage-debt. 

[11] The Court below was, in my opinion, fully 
(justified in appointing a receiver and I would ac¬ 
cordingly,-dismiss this appeal with costs. The 
hearing fee is assessed at ten gold moburs. 

[ 12 ] Imam J.— I have had the advantage of 
reading the judgment which my learned brother 
proposes to deliver. Throughout the long litiga- 
tion between the parties, it was always assumed 
that the mortgage in question was a simple mort¬ 
gage. On that assumption, I intend to proceed 
to consider whether there is jurisdiction in a 
Court of law to appoint a receiver in the execu¬ 
tion of the final decree obtained in a mortgage 
suit. Having regard to the decision of this Court 
in Sargopal v. Deoniti, 24 Pat. 282 : (a.I.B. (32) 
1946 pat. 404 ) I would conclude that the Court 
lias jurisdiction. It was contended that in the 
said case, the circumstances did not require such 
a decision. Their Lordships, however, bad very 

- thoroughly examined the relevant authorities on 
the subject and bad given their opinion that 
ordinarily a Court of justice should be disinclined 
to take the mortgaged property out of the pos¬ 
session of the mortgagor, who was entitled to 
continue in possession of the same, until owner¬ 
ship had passed out of his hands by a sale held 
in execution of the final decree in the suit. The 
receiver in such a suit, or in execution proceeding 
resulting from the decree in such a suit, could only 
be appointed in exceptional circumstances when 
a special cese was made out for putting the pro¬ 
perty in charge of an ofiBcer of the Court. It 
was not practicable to lay down any hard and 
fast rule governing the circumstances in which a 
receiver in such a suit should be appointed. In 
jny opinion, this view is correct, and one has 
to be extremely cautious before one appoints a 
receiver in such a suit. I bad at one time consi¬ 
derable hesitation in taking the view that the 
circumstances of the case before us justify the 
appointment of a receiver. I now, however, feel 
having regard to what my learned brother has 
stated, that I am not in a position to definitely 
express a contrary opinion. I would, accordingly, 
agree to the order proposed by my learned brother. 

Appeal dismissed* 
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Sinha and Mahabir Prasad JJ. 

Balmakund Khatry — Plaintiff v. Uari 

Naratn and others — Defendants. 

Original Title Suit No. 1 nod Civil Rjvd. No. 47 ol 
1948, Decided on 18th February 1948. 

(a) Bihar Buildings (Lease, Rent and Eviction) 
Control Act (III [3] 1947), S. 11 (3)—* Occupation'’ 
is synonymous with residence — It means user. 

The word'‘occopat'on” in sub-s. (3) ol S. 11 has 
been used in its ordinary dictionary sense, meaning 
the actual user of the property Jor the purpose for 
which it is meant, and it cannot bo restricted in its 
meaning by making it Bjuonymous wiih residence. 
Thus an owner of a cinema bouse may bo in occupation 
of the house without residing in it. [Para 10] 

(b) Interpretation of statutes — Same word in 
different parts — Same meaning should be given. 

The same word used in diSerent parts tf the same 
statute must be construed in the same sense unless 
expressly enacted to the contrary. [Para 10] 

(c) Bihar Buildings (Lease, Rent and Eviction) 
Control Act (HI [3] 1947), S. 11 (3) — '‘Euilding’ 
includesbuildingsfor non-residentialpurposes also. 

The word “building” as used in eub-s. (3) of S. 11 
must include buildings for non-residential purposes also. 

[Para 10] 

(d) Bihar Buildings (Lease. Rent and Eviction) 
Control Act (III [3] 1947), S. 2 (b) — “Controller” 
also includes Collector. 

The definition of '‘Controller” as given in S. 2 (b) 
includes the Collector of the District also in that cate¬ 
gory apart from such other officers as may be appoint¬ 
ed in that behalf by the Provincial Government to 
perform the functions of a Controller under the Act. 
Hence an order passed by the Collector under the Act 
as a Controller, is not ultra rircs. on the ground 
that another person had been appointed on that date as 
Controller by the Provincial Governmeut. [Para 12], 
Sarjoo Prasad atid S. S. Asghar Hussain — 

for PJaintifl. 

Jagdish Narain Varma, B. P. Samaiyar and B. 
N. Bhagat — for Defendants. 

Sinha J. — This suit was originally filed 
in the Court of the 1st Subordinate Judge of 
Pdtna for declaration that the orders of the 
Controller and the Commssioner passed under 
the-Bihar Buildings (Lease, Rent and Eviction) 
Control Act, of 1947, to be referred to in detial 
presently, were ultra vires and without jurisdic¬ 
tion and for a permanent injunction restraining 
the defendants from taking steps to enforce the 
said orders or to interfere with the plaintiff a 
possession. An application for a temporary in¬ 
junction in similar terms was filed and refused 
by the Court below. Against that order, the 
plaintiff moved this Court in revision. The ap¬ 
plication in revision was admitted, and, after 
bearing both the parties, it became clear that the 
questions in controversy in the application were 
exactly the same as the questions in the suit it¬ 
self. Thtrefore, with the consent of the parties, 
we directed that the suit itself be beard by this 
Court as expeditiously as possible in view of the 
urgency of the matter. With the consent of the 
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parties, we have beard the suit after framing the 
necessary issues. The issues framed are as fol- 
lows: 

“(1) Whether the order of the Collector dated 30th 
April 1947 passed in B. B. C. Case No. 26 of 1947 and 
the order of the Commissioner in appeal dated 26th 
August 1947 in Case No. 159 of 1947 is ultra vires 
and 

(2) 'Whether the plaintiff is entitled to a permanent 
injunction restraining the defendants from enforcing the 
order passed by the Collector and the Commissioner as 
in issue No. 2; and to what relief, if any, is the plaintiff 
entitled.” 

[2] The facts of the case lie within a very 
narrow compass, and are neither in doubt nor 
in dispute. The plaintiff obtained a registered 
lease of the premises for a period of two years 
ending with 15th September 1933. The monthly 
rent fixed for the premises was Bs. 60 and Rs. 40 
was fixed as the rent for the furniture, etc., al¬ 
ready there on the premises. Later on, the sum 
of Rs. 100 was increased on different occasions 
to E3. 161 per month. The purpose of the tenancy 
was the running of a cinema house, although 
there were attached premises for the use of the 
staff necessary for running the show. It appears 
further that on the expiry, of the term of the 
lease, the plaintiff held over, though not exactly 
on the same rent. Hence it was not strictly 
speaking, a bolding over but was the creation of 
a tenancy from month to month on payment of 
BS. 151 as the monthly rent. All these years, the 
plaintiff has been running the cinema bouse, 
and a portion of the premises is occupied by bis 
staff. Hence, the buildings are mainly being 
utilised for running the cinema house, though a 
small portion is also being utilised for residential 
purposes. On loth February 1947, the defendants 
made an application to the relevant authority 
for eviction of the plaintiff from the premises on 
the ground that they required the premises for 
their own use, as they intended to run a cinema 
house themselves. On 13th March 1947, the plain- 
tiff showed cause by alleging that the application 
was not bona fide but was a mere device further 
to enhance the rent, for which several attempts 
had been mode previously without any success. 
The plaintiff as opposite party in those proceed¬ 
ings also alleged that he had spent a considerable 
sum of money over improving the buildings and 
the furniture for the purpose of running the 
cinema house. He further stated that any further 
increase in rent would amount to rack-renting, 
and he ended by pointing out the difficulties in 
shifting to another place to run his business, 
into the details of which it is not necessary to 
enter for the present purposes. After the plaintiff 
bad shown cause against his eviction, the Deputy 
Magistrate in charge of these proceedings, after 
hearing the parties, made a recommendation to 
.the Collector, who was ex officio the Controller 


under the Act, that the application of the defen¬ 
dants, who were the petitioners in those proceed¬ 
ings was not bona fide, and that, therefore, it 
should be rejected. After this report was made, 
the learned Collector as Controller passed an 
order on 30th April 1947, directing the plaintiff 
to vacate the buildings by 30tb October 1947 thus 
giving the plaintiff the maximum time permis¬ 
sible within the statute for vacating the premises. 
In making this order, the learned Controller 
made the following observations : 

'Tn any case there is nolhiog to show that they 
do not really want it in good faith for their own 
occupation. 

This is not a case where the bnilding is required for 
necessary residential purposes either by the petitioners 
or by the opposite party, but the real question is as to 
whether one party ir to have the benefit of the building 
and business or the other. The petitioners being the 
owners of the building, (bey have undoubtedly got 
prior claims and bad it not been for this Act, they 
would certainly have had the right to eject the tenant 
and enter into possession of the building.” 

[3] The plaintiff preferred an appeal to the 
Commissioner from the order of the Controller 
as quoted above, and the learned Commissioner 
passed bis orders on 26th August 1947, dismissing 
the appeal but, in the circumstances, granting 
further extension of the time, namely, up to Slat 
December 1947, for vacating the premises. While 
making the order dismissing the appeal, the 
learned Commissioner made the following obser¬ 
vations : 

‘‘There was an argument that the landlord does not 
want the- premises for genuinely opening a cinema 
house. If the petition is proved to be mala fide then 
remedy is provided by sub-s. (4) of S. 11, by which in 
case of mala fide petition the original tenant would be 
restored to the building.” 

Hence, it would appear that, having lost in both 
the Courts created by the Act in question, the 
plaintiff instituted the suit for the reliefs already 
indicated. 

[4] The defendants, who are admittedly the 
owners of the premises in question, have vehe¬ 
mently contested the suit, and have denied the 
allegations made by the plaintiff that the appli¬ 
cation for eviction filed in the Court of the 
Controller under the Act was not hona/ide or 
that the owners did not require the premises for 
their own use. The whole cause of action for this 
suit is contained in para. 7 of the plaint, which 
is as follows: 

“For that the plaintiff begs to submit that the said 
order of the Collector in the capacity of the Controller 
and that of the Commissioner under Bihar Buildings 
Control Act, 1947, purpotfeing to be under S. 11, cl. (3) 
of the said Act is ultra vtrss and without jnrisdicUon 
inasmuch as the said section confers jurisdiction on the 
Controller to exercise his jurisdiction only when the 
building in qnestion is required by the landlord for his 
own occopation and not for pnrposea of carrying On 
trade or business. Bat in order to assume jarisdietion 
the said authorities have wrongly interpreted the word 
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oooupation in the section referred to and have ootually 
gone beyond the scope and object of the Legislature in 
.passing the enaotment aforesaid.’* 

[6] I have quoted the entire allegations of the 
plaintifi bearing on the question of the jurisdic* 
iion of the Controller under the Act with a view 
of showing that the plaintiff in this Court has 
Bought to attack the orders of the Controller and 
the Commissioner as the appellate authority on 
•other grounds not disclosed in the plaint. Tbe 
plaintiff has gone to the length of attacking the 
Act itself as nltra vires. Those arguments will 
'be dealt with in due course, but it is manifest 
that the whole suit must depend upon the con- 
^ruction of S. 11 of the Act, and. if I can sum¬ 
marize tbe argument for tbe plaintiff on this 
part of tbe case, it is this that tbe word ''occu¬ 
pation" is synonymous with “residence." 

[6] If that argument is well-founded, the suit 
must succeed; if it is not so, it is equally clear 
that there is no cause of action for tbe suit which 
must, in^he circumstances, be dismissed. The 
relevant portion of 8. n for tbe purpose of this 
-suit is contained in sub-s. (3) of s. ll of tbe Act, 
and is in these terms : 

*'(a) A landlord may apply to the Controller for an 
<trder directing tbe tenant to pnt the landlord in posses* 
eioD of a building if he requires it reasonably and in 
good faith for hia own occupation or for tbe occupation 
V of any person for whose benefit tbe building Is held by 
blm : 

Provided that where tbe tenancy is for a sueoifio 
period agreed upon between the landlord and the tenant, 
the landlord shall not be entitled to apply nnder this 
^ab'seotioD before the expiry of such period. 

(b) Tbe Controller shall, if be is satistied that the 
^^im of the landlord is bona fide, make an order 
•directing tbe tenant to pnt tbe landlord in possession of 
'the building on such date os may be specified by tbe 
Controller in the order and if tbe Controller is not so 
satisfied, he shall make an order lejeoiing tbe appli* 
■nation : 

Provided that the Controller shall give tbe tenant a 
reasonable time ordinarily not less than three months 
d)ttt not exceeding six months in any case for putting 
the landlord in possession of tbe buildrug.” 

[7] It has been argued on behalf of the 
.plaintiff that the premises in question in this 
Buit are not requir^ by tbe defendants "in good 
^aith for tbeir own occupation." It is said and 
rightly enough, that the premises have been 
■used, and are meant to be used, as a cinema 
house with appurtenant rooms for the use of tbe 
staff employ^ for running tbe show. It has 
therefore rightly been pointed out that tbe pre¬ 
dominant purpose of tbe tenancy was the run¬ 
ning of the cinema business and that purpose 
could not be said to be residential even though a 
portion of the premises is being utilised for resi¬ 
dential purposes for the use of tbe staff employed 
by tbe lessee. Hence, it is clear that tbe defen¬ 
dants as petitioners in tbe Court of tbe Controller 
did not require the premises for residential par- 
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poses, and it is argued that, that being so, the 
case did not come within the purview of sub s. ( 3 ) 
of S 11 of tbe Act. Hence, tbe whole question 
in controversy between tbe parties is whether 
"occupation" means only a residence or much 
more than what is conveyed by tbe terms 
"residence." In this connexion, reference has 
been made to the cases of Badhaki^han 
Halcumji v. Balwani Bamji, 7 Bom 630; The 
Bank of Cheitinad v. Ko San Ok 11 Rang. 
372 : (A. I. R. (20) 1933 Rang. 227 (fb)) ; Zeri 
Khan v. Emperor, 30 i. C. 446 : (a.i.r. ( 2 ) 1915 
L B. 105 : 16 Cr. L. J. 622) and Gopal Ambadas 
Chawre v. Emperor, 163 I. C. 400 : (37 Cr. L. J. 
839 (Nag.)). Beliance has also been placed on 
Wharton's Law Lexicon and on tbe Law Lexicon 
of British India by Ramanatba Aiyar. Tbe last 
quoted book contains tbe following under the 
beading "occupation and possession:" 

"‘Occupation’ includes possession as its primary 
element, but it also includes something more, Legal 
pbsi^ession does not, of itself constitute an occupation. 
Tbe owner of vacant bouse is in possession, and may 
maintain trespass against any one who invades it; 
but as long as he leaves it vacant he is not in occupa¬ 
tion; nor is be an occupier." 

fsl There is a distinction between 'occupation* 
and 'possession* because there may be a legal or 
constructive possession where there is no actual 
occupation. 

‘*Tbe word "occupy" is a word of uncertain meaning. 
Sometimes it indicates legal possession in the technical 
sense, as when occupation is made the test ofrateability; 
and it is in this sense that it is said that tbe occupalion 
of premises by a servant if such occupation is sub¬ 
servient and necessary to tbe service is tbe occupation 
of tbe master. At other times occupation denotes noth¬ 
ing more than physical presence in a place for a sub- 
santial period of time.” 

Under the heading "Occupation and reaidenoe," 
the author says the following : "Tbe word 'oc¬ 
cupation’ does not necessarily mean residence 
only.'* 

[9J He relies upon the decision of a single 
Judge of tbe Allahabad High Court in tbe case 
of Baladin v. Lakhan Singh, a . I. R. (14) 1927 
ALii. 214 : (99 I. c. 876) besides other cases. In 
Wharton’s Law Lexicon the word "occupation" 
has been used as synonymous with possession 
or the act of taking possession. But reliance was 
placed upon tbe legal significance of tbe term 
"occupier" as given in that treatise. "Occupier" 
the author says, is "tbe person residing in or 
upon or having a right to reside in or upon 
any bouse, a land or place." Tbe authorities 
referred to above, that is to say, tbe reported, 
cases have reference to certain other statutes 
which are not in pari materia with the statute, 
which has to be construed in tbe present case. 
Some of tbe cases referred to above have re^ 
ference to tbe provisions of 8. 60, Civil F. 0. Im 
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that section, Cl. (c) of sub-s. (l) speaks of houses 
and other buildings belonging to an agriculturist 
and occupied by him being immune from attach- 
m(tit, and the decided cases have laid it down 
that the houses, to which the immunity granted 
by the section applies, must be those which are 
used by the agriculturist as bis residence or for 
purposes immediately concerning his profession 
of a cultivator. The other cases have reference 
to the Explosives Act (Iv [ 4 ] of 1884). In S. 8 of 
the Act, the word “occupier” occurs. It has 
been laid down in those cases that the word 
“occupier” means a person who was in actual 
possession of the premises and control of the 
operation in progress there. But it will be seen 
that none of those cases goes to the length of 
laying it down that the word “occupation” is 
synonymous with the personal residence of the 
person concerned. A cattle shed or a shed used 
by a cultivator for storing his implements of 
husbandry would come within the term “oc¬ 
cupation” by the agriculturist. Similarly, “oc¬ 
cupation” as used in the Explosives Act would 
not be confined to the personal residence of the 
manager or other members of the staff but 
would include the user of the premises for the 
purposes for which they are intended ; for ex¬ 
ample, running a factory which might include 
the user of explosives or things of that kind. 
Hence, in my opinion, no direct authority has 
been cited on behalf of the plaintiff in support 
of the contentions that the term "occupation'* 
invariably implies personal residence. The or¬ 
dinary dictionary meaning of “occupation** is 
the act of occupying, which does not necessarily 
mean residing in the premises; it may mean 
residing, but it may also mean much more than 
that. If a person has a godown meant for stor¬ 
ing his wares he is in occupation of the godown 
by storing his wares, even though he may not 
be residing in any portion of the same. Simi¬ 
larly in my opinion, the owner of a cinema house 
may be in occupation of the bouse without 
residing in it or in any portion of it, though in 
the present case it is common ground that a 
portion of the premises is used also for residenti¬ 
al purposes, that is to say, for residence of the 
members of the staff attached to the cinema 
house. 

[lo] Apart from these general considerations, 
the provisions of the statute itself have to be 
examined with a view to judging the soundness 
of the proposition propounded by learned 
counsel for the plaintiff that the word “occupa¬ 
tion** in S. 11, ae quoted above must necessarily 
mean residence. In s. 2 of the Act, the word 
“building** has been defined as meaning 

**any bnildiogor hot or part of a boildiog or bot,.let or 
to 09 let separately for residential or non'iesidential 


purposes, and includes (i) the garden, ^ound and out* 
houses, if any apputteuaut to such building or hut or 
part of such building or hut and (ii) any furniture sup* 
plied by the landlord for uaa in such building or hut 
or part of a building or hut.’* 

The Act has been enacted with a view to 
controlling the rent of buildings and to pre¬ 
vent unreasonable eviction of tenants therefrom. 
Hence, the scope of the present Act has been 
very much enlarged, and is apparently much 
larger than the scope of the Bihar House Rent 
Control Order. 1942, in which the word “house’^ 
has been defined as “a building or part of a 
building suitable for occupation as a residence*' 
(omitting the other unnecessary portions of th© 
definition). It would thus appear that the provi¬ 
sions of Act HI [ 3 ] of 1947 have been so enacted 
as to include within their scope buildings used 
for non-residential purposes also. It is a well 
established canon of construction of statutes that 
the same word used in different parts of the same 
statute must be construed in the same-sense 
unless expressly enacted to the contrary Hence, 
the word “building” as used in sub s. (3) of 
8. 11 of the Act, must include buildings for non- 
residential purposes also. If that is a correct state¬ 
ment of the legal position then there is no escape 
from the conclusion that the word “occupation*' 
must have reference to buildings used for non. 
residential purposes; in other words, “occupation" 
should not in the context of the Act be restrict¬ 
ed in its operation to residential purposes only. 
If it is held, as contended on behalf of the plain¬ 
tiff, that the word “occupation*' as used in- 
sub-9. ( 3 ) of S. 11 of the Act is confined in its 
operation to residential building only, the results 
following from such a construction would be 
rather anomalous. On such a construction, the 
suit must be decreed, and the defendants re¬ 
strained from putting into operation the orders 
passed by the Controller as affirmed by the 
Commissioner,. leaving the owners of the pre¬ 
mises to their remedies under the general law. 
Naturally, the owners will have to institute 
a suit in ejectment. There being no defence to 
such a suit, it is bound to be decreed. But then 
sub-s. ( 1 ) of S. 11 comes in. Under the provi- 
sions of that sub section, the tenant, that is to 
say, the plaintiff in this case, would be entitled 
to seek the protection of authorities created hy 
( this Act, and to ask for an order in terms of that 
sub-section, at the same time asserting that he 
was all the time ready to pay the rent of the 
premises, and that there had been no breach 
of the conditions of the tenancy. The resulk 
of such an application, which is bound to 
succeed on the assumptions made as aforesaid, 
would be that the person in the position of tbo 
plaintiff would be entitled to invoke the aid of 
sub-s. (1) of S. 11 for his protection; but at the 
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same time, the landlord, that is to say, the 
defendants in this suit would be debarred from 
getting the benefit of the provisions of sub-s. (d) 
of S. 11. Such an anomalous result oan bo 
possible only when it is held that the word 
"building” as used in S. 11, sub-s. (i) has refer- 
ence to both residential and non-residential 
purposes; whereas the same word in sub s. (3) 
will have reference only to residential purposes. 
In my opinion, such a contention has nothing to 
commend it, and should be repelled unless the 
words of the statute unmistakably point to that 
conclusion. In my opinion, such is not the case 
in the present instance. It must, therefore, be 
held that the word “occupation” in sub-s. (3) of 
S. 11 has been used in its ordinary dictionary 
sense meaning the actual user of the property 
for the purpose for which it is meant, and that 
it cannot be restricted in its meaning by making 
it synonymous with residence. In that view of 
the matter, it is manifest that the entire cause 
of action as disclosed in para. 7 of the plaint is 
not well founded in law. 

[11] At the time the issues were being joined, 
learned counsel for the plaintiff made a belated 
attempt to bring into controversy the entire 
provisions of the Act in the sense that it was 
ultra vires of the Provincial Legislature. But, 
as no such allegations had been made in the 
plaint and as the defendants had no notice of 
such a contention, which would have necessitated 
the appearance of the Advocate-General to 
represent the view point of the Legislature, we 
rnled that contention out of order, and refused 
to frame an issue as suggested by the plaintiff. 

[12] Apart from the allegations in the plaint, 
at the time of argument it was urged on behalf 
of the plaintiff that there was no regular appli. 
cation before the Controller under the Act as 
the application as already ir^icated, had been 
made to the officer who was Tunctioning under 
the Bihar Buildings (Lease, Rent and Eviction 
Control) Ordinance (Bihar Ordinance II [2] of 
1946). We ruled this contention also out of order 
because no such allegations bad been made in 
the plaint, and the defendants had, therefore, 
no opportunity of meeting such a case. In this 
oonnesion, it was also sought to be argued that, 
in view of the notification in the Official Gazette 
of 2l8t March 1947, the District Supply Officer 
had been appointed Controller, and the order 
impugned in this case had not been passed by 
him. This argument loses sight of the definition 
of “Controller” as given in s. 2 (b) which 
includes the Collector of the District also in that 
category apart from such other officers as may 
be appointed in that behalf by the Provincial 
Government to perform the functions of a 
Controller under the Act. 


[is] It was also contended on behalf of the 
plaintiff that the order passed by the Controller 
as affirmed by tbe Commissioner relates only to 
the Cinema house and not to the residential 
portions of the premises, though they admittedly 
formed part of the same tenancy. This argument 
was apparently advanced with a view to sup. 
porting the argument already dealt with tnat 
word “occupation” has reference to residential 
purposes only. But it cannot be validly conteuded 
that tbe residential portion uf tbe premises 
admittedly included in the tenancy was not 
within the purview of tbe eviction order passed 
by the Controller. Tbe application was in respect 
of tbe entire tenancy, and if, the residential 
portion were excluded from the operation of tbe 
order passed by the Controller, it would mean 
that the eviction order was passed in respect 
only of a portion of tbe tenancy. As, in tbe 
orders passed by the Controller, there is a 
mention of the cinema bouse and not of the 
residential portion of the premises, this argument 
was sought to be advanced. But, in my opinion, 
there is no substance in this contention. Tbe 
order on tbe face of it has reference to tbe entire 
tenancy including that portion of tbe premises 
which is being admittedly used for residential 
purposes which are incidental to tbe running of 
the cinema bouse. 

[ 14 j These are all the contentions raised on 
behalf of the plaintiff, and, in my opinion, there 
is no substance in amy one of them. It must, 
therefore, be held that tbe orders passed by the 
Controller as affirmed by tbe Commissioner are 
not ultra vires of tbe Act. As that is tbe only 
ground-on which tbe orders have been impugned, 
it must be held that there is no basis for tbe 
suit itself. It follows that the prayer for a 
permanent injunction must also be refused. 

[15] In tbe result, tbe suit must be dismissed 
with costs. Tbe application in revision must 
similarly be dismissed with costs. There will be 
one consolidated bearing fee of RS. 250 for both 
the cases in this Court. 

[ 16 ] Mahabir Prasad J.— I agree. Mr. Sarjoo 
Prasad on behalf of the plaintiff, in support of 
his .contention that the words “for bis own 
occupation” in sub-s. (3) of S. 11 should be read 
as meaning for his own residence, referred us to 
sub-8. (4) of the same section. He drew our 
attention to tbe word.s ' does not himself occupy 
it.” in sub-s. ( 4 ). His argument is that the 
provision contained in sub-s. (4), enabling the 
tenant to get back the possession of the premises 
from which he may have been evicted under the 
provisions of sub-s. (3), makes it obligatory on 
tbe landlord to occupy tbe premises himself 
within fifteen days of the date of obtaining tbe 
possession. He can only occupy it within tbe 



Patna 


Eadha Kishun V. S. K. Misba (Das J,) 


meaning of that sub-section if he resides in the 
premises. His contention, therefore, is that, if 
that is the meaning of the expression “himself 
occupy it”, the word "occupation” in sub s. ( 3 ) 
must also mean that be requires it for his own 
residence. The answer to this contention is that 
the word "occupy” or "occupation” must be 
construed with reference to the context in which 
these words occur. As has already been pointed 
out by my brother Sinba J. the provisions of 
this Act being applicable to buildings which may 
be used for residential or for non-residential 
purposes, the premises in the present case must 
be occupied by putting it to such use as it may 
be capable of. It is common ground that these 
premises were let out as cinema bouse. In fact, 
these premises were being used before they were 
let out for that purpose. If the plaintiff is 
entitled to the protection offered by the Act 
for the purpose of running the cinema business 
in these premises, the defendants, who are the 
owners of this house, must be entitled to evict 
the plaintiff from this house if they require it 
for running a cinema show themselves. If they 
do not occupy the premises by putting it to the 
use that it is capable of, that is to say, by using 
the premises for the purpose of running a cinema 
show, the plaintiff will certainly be entitled under 
the provisions of sub-s. (i) of S. 11, to apply and 
get back the premises. If the defendants allow 
somebody else to run a cinema show in these 
premises, they will certainly not be ocoupyiug 
the preiQiees themselves within the meaning of 
8ub-8. ( 4 ). But. so long as they do not do that 
but make use of these premises for the purpose 
of running a cinema show, in my opinion, the 
provision in sub s. ( 4 ) "himself occupy it” is 
complied with, and the meaning, therefore, to be 
attached to the words "for his own occupation” 
must be, in the oiroumstances of the present case, 
that the landlords require it for the purpose of 
running their own cinema show in these premises. 

R.G.D. Suit and revision dismissed. 
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Badha Kishun Sao — Petitioner v. S, K, 

_ 9 

Misra and another — Opposite-Party. 

Oriminal Bevn. Ko. 1097 of 1947, Decided on 27tb 
January 1948, from order of Sub-dWisional Magistrate, 
Dinapore, D/* 20th November 1947. 

(a) Criminal P. C. (1898), S. 202—Magistrate 

directing inquiry by Subordinate Magistrate- 
Subsequent order by bim that he would bold fresh 
inquiry himselt is irregular. [Para 2] 

Annotation : (‘46 Com.) Cr. P. 0., S. 202, N. 13. 

(b) Criminal P. C. (1898), S. 197—Absence of sane* 
don—Procedure—Submission of record to District 
Magistrate lor obtaining sanction is not correct. 

Where a Magistrate thinks that sanction under 
8.197 is necessary, he must dismiss the complaint. 
Bubmission of the record to the District Magistrate for 


A. I.R, 

obtaining sanction is not correct procedure. It is for the 
Magistrate deaUng with the complaint to judicially deter¬ 
mine whether sanotiun is necessary or not and he can¬ 
not shift that burden to the District Magistrate. 

[Para 2} 

Annotation : (’dG-Oom.) Or. P. 0., S. 197, N. 11. 

(c) Criminal P. C. (1898), S. 203—Whether prima 
facie case has been made or not does not depend 
on whether accused has been heard or not. 

The accused has no right to be heard at the stage 
when the complaint is under consideration. Whether 
a prima facie case has or has not been made out does 
not depend on whether the accused has been heard or 
not : it depends on the kind of evidence ^hioh is given 
by the complainant in support of his petition of com¬ 
plaint. [Para 2] 

Annotation : (’46’Com.) Cr. P. C., S. 203, N. 6. 

(d) Criminal P. C. (1898), S. 202—Enquiry under, 
should not be converted into fuU*dress trial. 

It is undesirable that the enquiry under section 202, 
should be converted into a fuU-dress trial : A. 1. B. (13) 
1926 Pat. 34 and A. I. B. (18) 1931 Pat. 302, Rel on. 

[Para 3] 

Annotation ; (’46 Com.) Cr. P. C., S. 202, N. 2, Pt. 4 . 

Dr. Q. N. Easdn—tot Petitioner. 

S. C. Misra—ioT Opposite Party. 

Order._This application is directed against 

an order of the learned Snb-divisional Magis. 
trate of Dinapore, dated 20-11-1947, by which the 
learned Sub-divisional Magistrate has directed 
a fresh enquiry by himself into a complaint pre¬ 
ferred by the petitioner against two persons, 
Mr. S. K. Misra, Assistant District Supply Offi¬ 
cer of Dinapore and his peon. To appreciate the 
points urged before me, it is necessary to state 
some relevant facte. On 17-10-1947, the petitioner 
filed a complaint against the aforesaid two per¬ 
sons alleging that they had committed the offen¬ 
ces of assault, criming trespass, etc., against the 
petitioner, bis son and certain other xnrsons. The 
petitioner was examined on oath by the learned 
Sub-divisional Magistrate on 17-10-1947, and the 
learned Sub-divisional Magistrate then directed 
an enquiry into the complaint by Mr. P« Sarkar, 
a Magistrate exerdsing first class powers at Dina¬ 
pore. Presumab^, the enquiry was directed 
under the provisions of S. 202, Criminal P. G. 
Mr. Sarkar directed the issue of notices and held 
a local enquiry on 25-10-1947. He examined seve¬ 
ral witnesses, and on 6-11-1947, he submitted a 
report in favour of the issue of process. On 15- 
11-1947, the learned Snb-divisional Magistrate 
recorded an order to the effect that the report 
which had been handed over to him by his pre¬ 
decessor in office was in his confidential file. On 
17-11-1947, the learned Sub-divisional Officer peru¬ 
sed the report and then {lassed an order dilut¬ 
ing the submission of the record to the District 
Magistrate for obtaining the sanction of Govern¬ 
ment for the prosecution of the Etccn&ed persons. 
The learned Sub-divisional Magistrate apparently 
thought that sanction might be neoes^ry undec 
the provisions of s, 197, Criminal P. C. The* re¬ 
cord then went to the learned District Magis- 
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irate who by his order datedl9*ll*1947) held that 


no sanction was necessary. After baying said 
that no sanction was necessary, the learned Dis. 
iriot Magistrate went to make certain observa. 
tions which, in my opinion, were uncalled for. 

The observations were to the following effect: 

“It Is true that a person complained against has no 
locus sland* till cognizance is taken ol the complaint 
against him and processes are ordered to be issued end 
the enquiring officer cannot enforce his attendance; 
but, at the same time, it is only proper that he should 
bo given an opportunity to have his say before he is 
actually put on trial, especially when an enquiry has 
been ordered to be held. I do not see how even a prima 
facie case could be said to have been established till the 
person complained against is given an opportunity to 
give his version of the incident.** 

When the learned Sub-divisional Magistrate 
received back the record with the aforesaid obser- 
vations of the learned District Magistrate, he 

passed an order on 20-11-1947, to the effect: 

'“Received record from the District Magistrate Patna. 
Protest petition filed by A. D. S. O. I shall hold 
enquiry on the spot at Paliganj on 6-12-1947, at 10 A. 
M. Inform both parties to be present on the spot on the 
date and time fixed.'* 

This is the order against which the present 
application is primarily directed. 

[21 The point which has been urged before me 
on behalf of the petitioner is that the order of 
the learned Snb-divisional Magistrate to the effect 
that he wiU hold a fresh enquiry is in violation 
of the provisions of S. 202 . Criminal P. C., and, 
therefore, irregular. It is contended that s. 202, 
Criminal P. C., talks of two altemativey. one 
alternative is that the Sub divisional Magistrate 
may enquire into the case himself; the other alter- 
native is that the learned Sub-divisional Magis¬ 
trate may direct an enquiry or investigation to 
be made by any Magistrate Subordinate to him 
or by a police officer or by such other ^won as 
he thinks fit for the purpose of ascertaining the 
truth or falsehood of tbe complaint. Having 
availed himself of the second alternative, it was 
irregular for the Sub-divisional Magistrate to 
direct that a fresh enquiry will be held by him¬ 
self at the spot. Learned counsel for the oppo- 
Bite party has contended before me that the terms 
in which S. 202, Criminal P. C., is couched do 
not warrant the view that an enquiry by the 
learned Sub-divisional Magistrate himself will 
be without jurisdiction, and that if the learned 
Magistrate felt that a second enquiry was neces- 
sary for Mcertaining the truth or falsehood of 
the complaint it was open to him to order a 
second enquiry. I do not think it is necessary, 
at least in the present case, to go to the length 
of Baying that a second enquiry by the learned 
Snhdivisional Magistrate himself would be with- 
out jurisdiction. All that need be said in this 
case is that in the circumstances of this case, it 
would be irregular to hold a second enquiry. I 


shall explain why I consider that a second en¬ 
quiry in tbe oircumstanoea of this case will be 
in violation of the provisions of S. 202, Criminal 
P. C., and, therefore, irregular. I have already 
stated that Mr. Sarkar held an enquiry at the 
spot and examined several witnesses including 
some who spoke in support of the petition of 
complaint and others who did not support tbe 
petition of complaint. Mr. Sarkar gave reasons 
for holding that a prima facie case had been 
made out, and that the accused persons should 
be put on trial. This report was considered by 
tbe learned Sub-divisional Magistrate on 17-11- 
1947. Tbe learned Sub-divisional Magistrate did 
not then think that the report of the enquir¬ 
ing Magistrate was defective in any way. Appa- 
rently he was satisfied with the report and 
thought that the only bar to taking cognizance 
was S. 197, Criminal P. C. He then sent the 
record to the District Magistrate for obtaining 
sanction under the provisions of S. 197, Criminal 
P. C. It is a little difficult to understand why 
the learned Sub-divisional Magistrate thought 
that the record should be sent to the District 
Magistrate for obtaining sanction under 8. 197, 
Criminal P.C.Such a procedure is not warrant¬ 
ed by law, and 1 can find no explanation for 
such a procedure except on the ground of lack 
of experience of the learned Magistrate. If the 
learlfed Magistrate thought that S. 197, Criminal 
P. 0., was a bar to taking cognizance, the pro- 
per procedure would have been to dismiss the 
petition of complaint on that ground. Whether 
sanction was or was not necessary was a matter 
which had to be judicially determined by the 
learned Magistrate, and the burden of deciding 
that matter could not be shifted to the learned 
District Magistrate. I may here observe that it 
would still be open to the accused persons when 
they appear to plead that S. 197, CnniiDal P C., 
is a bar, and if such a plea is raised, it would 
then be necessary for the Magistrate to decide 
it. Ido not, therefore, wish to say anything 
more on that question at this stage. It is still 
more surprising to me why the learned District 
Ma^strate went out of his way to make the 
observations which I have quoted above, when 
he was of the opinion that no sanction uhder 
8.197 Criminal P. C.. was necessary in this case. 
It was not the duty of the learned District 
Magistrate to decid? whether a prima facie case 
had or had not been made out. That was a 
matter which was for the decision of the learned 
Sub-divisional Magistrate. I am also far from 
satisfied that the learned District Magistrate has 
properly understood what is meant by the ex¬ 
pression ‘ prima facie case”. Here was a case 
in which a Magistrate had held an enquiry at 
the spot and had examined several witnesses 
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who supported the allegations made in the peti¬ 
tion of complaint. The evidence of those wit¬ 
nesses makes out a prima facie case, and 1 do 
not understand what the learned District Magis- 
trate means when he says that no prima facie 
case can be said to have been made out till the 
person complained against is given an opportu¬ 
nity to give his version of the incident. This 
Court has laid down in several decisions that 
the accused has no right to be heard at the 
stage when the complaint is under consideration. 
Whether a prima facie case has or has not been 
made out does not depend on whether the ac¬ 
cused has been heard or not : it depends on the 
kind of evidence which is given by the complain¬ 
ant in support of bis petition of complaint. The 
learned Sub-divisional Magistrate probably 
thought that he was bound by the observations 
made by the learned District Magistrate, and, 
therefore, made an order to the effect that he 
himself w'ould enquire into the petition of com¬ 
plaint. The learned Sub-divisional Magistrate 
forgot, how’ever, that under the provisions of 
S. 202 , Criminal P. C., two alternatives were 
open to him. One of the alternatives was to 
hold the enquiry himself, and the other was to 
send the case for enquiry by some other Magis¬ 
trate subordinate to him. The second alterna¬ 
tive had already been adopted in this cas^ and 
the learned Sub-divisional Magistrate had Vefore 
him the report of the enquiring Magistrate. 
Unless that report showed some defect, I do not 
understand why the learned Sub-divisional 
Magistrate thought ic necessary to hold a fresh 
enquiry himself. Learned counsel for the peti¬ 
tioner has placed before me two decisions where, 
in similar circumstances, the holding of a second 
enquiry has been held to be irregular : Emperor 
V. Durga Prasad, 44 ALL. 650 : (A I.K. (9) 1922 
ALL. 211 : 23 cr. L. J. 279) and Tyah Ali Yusuf 
Ali V. Husain Ali Yusuf Ali^ A.T.B. (24) 1937 
Nag. 389 : (39 Cr. L J, 80 ). In the Allahabad 
case the learned Magistrate having partially 
enquired into a case directed a local investiga¬ 
tion. It was held that under S. 202 , Criminal 
P. C., the Jeamed Magistrate had the option of 
only two alternatives, namely, either to enquire 
into the case himself, or direct a previous local 
investigation. It was further observed that as¬ 
suming that that was a fit ^ase for local inves¬ 
tigation, there was nothing in S. 202 which 
empowered the learned Magistrate to have 
recourse to both the alternatives. The facts of 
the Nagpur case are more similar to the case 
under my consideratioB. In the Nagpur case a 
complaint was made which was sent to a second 
class Magistrate for enquiry. That Magistrate 
after a careful and detailed enquiry submitted 
a report to the Magistrate in favour of the issue 
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of process. The Magistrate instead of issuing 
process or dismissing the complaint under S. 208, 
Criminal P. C., proceeded to make a further 
enquiry himself. It was held that the further 
enquiry held by the learned Magistrate was 
irregular. For the same reason, I am of the 
view that the further enquiry directed to be held 
in this case by the learned Magistrate is irregu¬ 
lar and is in violation of the terms of S. 202« 
Criminal P. C. 

[3] Learned counsel for the opposite party 
has drawn my attention to a petition filled by 
the Assistant District Supply Officer on 20-11- 
1947. The petition is not on stamped paper, nor 
is it of the kind which is usually filed in a Court 
of justice. The petition is couched in language 
which is hardly appropriate for a Court of Jus¬ 
tice. One of the statements in the petition is to 
the following efi'ect: 

“ A bird whispered to me that he (the preyious 
S. D. 0.) called Mr. Sarkar in the evening of 2Dd 
November and directed him to report against me. I 
am afraid Mr. Sarkar is too weak to stand bis threat/* 

Apart, however, from this, the grievance made 
by the Assistant District Supply Officer was that 
the enquiry by Mr. Sarkar bad been held behind 
his back. The Assistant District Supply Officer 
wanted a searching confidential enquiry which 
would, according to him, reveal the truth. 
Learned counsel for the opposite party has 
drawn my attention to the decisions of this Court 
in Ram Saran Singh v. Mahommad Jan 
Khan, 7 P. L. T. 36 : (A. I. R. (18) 1926 pat. 84 ; 
26 cr. L. J. 1894) and Mahabir Baitha v. The 
King-Emperor, 12 p. L. T. 710 : (A. i. B. (is) 
1931 Pat. 302 : 32 Cr. L. J. 1028). In both 
those cases it was observed that it was undesir¬ 
able that the enquiry under S. 202, Criminal 
P. C., should be converted into a full dress trial. 
The practice of automatically issuing notice on 
the accused, and the practice of allowing the 
accused person to cross-examine the witnesses 
for the complainant were condemned. Certain 
observations, however, were made in those cases 
which show that if the Magistrate in order to 
make an enquiry complete allows the accused to 
appear and bears his statement, such a prooe- * 
dure is not illegal. It was also observed that it 
might be desirable to hear the accused, particu¬ 
larly in a case where the accused is a publio 
servant holdisg a responsible position.' In the 
case before me the accused stated that he was 
not present when Mr. Sarkar held bis enquiry, 
though the report of Mr Sarkar shows that 
witnesses of both sides were examined. 1 do not 
wish to say anything at this stage which may 
prejudice either party at the trial; nor is it 
necessary for me to say anything on the merits 
of the allegations made against the Assistant 
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District Supply Officer and his peon. All that 
I need say is that the absence of the accused 
persons at tiie time when Mr. Sarkar held the 
enquiry cannot be accepted as a good ground 
for directing a fresh enquiry by the learned Sub- 
divisional Magistrate himself in violation of the 
provisions of S 202» Criminal P. C. Assuming 
that the accused person makes certain state¬ 
ments in his defence, I do not see how the 
learned Sub-divisional Magistrate can hold that 
the witnesses who support the petition of com¬ 
plaint should be disbelieved, unless the learned 
Sub-divisional Magistrate is prepared to convert 
his enquiry into a full-dress trial. If the accused 
person is not to be permitted to cross-examine 
the witnesses who support the petition of com- 
plaint, their evidence cannot be thrown out 
merely on the statements of'' the accused. Their 
evidence can be thrown out only if the enquiry 
is converted into a trial; but that is a practice 
which has been cofademned by this Court on 
more than one occasion. 

[43 For these reasons, I am satisSed that the 
learned Sub-divisional Magistrate was in error, 
and violated the provisions of S. 202, Criminal 
P. C.. when he directed a fresh enquiry to be 
held by himself in this case. The order of the learn¬ 
ed Sub-divisional Magistrate dated 20-11-1947, 
must, thereforei be set aside, so far as it relates 
to the holding of a fresh enquiry by himself on 
the spot. The learned Sub-divisional Magistrate 
must now apply his mind to the tetition of com- 
plaint, the report of the enquiring Magistrate 
and other materials on the record for deciding 
whether this is a case in which he should either 
issue processor proceed under S. 203, Criminal P.C. 

[6] Learned counsel for the petitioner had at 
the beginning of his argument prayed for a 
transfer of the case as well. Subsequently, how¬ 
ever, he did not press that prayer. I need only 
flay that I do not find that any case for a trans¬ 
fer has been made out. 

[6] The rule is disposed of accordingly. 

D s Order accordingly. 


A. I. K. (36) 1949 Patna 39 [ C. N. 6.] 

SPECIAL BENCH 

Agarwala 0. J., Meredith and 
Narayan JJ. 

Maharaja Pratap Udai Nath Shahi Deo — 
Petitioner v, Sara Lai Durga Prasad Nath 
Shahi Deo and others—Opposite Party. 

• Miso. Judicial Case No. 119 of 1947, Decided on 
«tb March 1948. 

Contempt—Disobedience of injunction decree— 
Equity acts in personam— Disobedience not by 
persons named as defendants but by those claim¬ 
ing through them—They cannot be proceeded 

against in contempt. 


Equity acts in personam and an injunction is a per¬ 
sonal matter. The ordinary rule is that it can only be 
disobeyed in contempt by persons named in the writ. 
Persons who were not defendants in the suit in which 
injunction was granted nor \Yere named in the decree 
cannot be proceeded against in contempt for disobeying 
the injunction, even if such persons claim through the 
person against whom the injunction was granted. ^ 

In such a case, when there is no principal offender, 
the defendant against whom the decree was passed 
having died, there can be no question of aiding and 
abetting and principles of Avery v. Andrexoi (1882) 61 
L. J. Ch. 414 and Seaward v Paterson (1897) 1 Cb. 
545 have no application*. (1882) 51L. J.Ch. 414 and (1897) 

1 Ch. 545, Dxstxng.-, A. 1. R. (25) 1938 ?. C. 295 FoU. 

[Para 7] 

Qtwjre:—Whether the decree-holder can proceed 
against such persons by way of execution under O. 21 
R. 32. Civil P. C. CPara 9] 

B.C.De, S.N.Basu, S. N. Banerji and A. N. 
Chatterji—ior Petitioner.- 

Baldeo Sahay, G. C, Muhharji and L. K. Chau- 
dhuri —for Opposite Party. 

Meredith J _This rule has been issued at 

the instance of the Maharaja of Chota Nagpur 
against ten persons to show cause against com¬ 
mittal for contempt of disobedience of an injunc¬ 
tion. 

[-2] On 10th February 1867, the then Maharaja 
gave Pargana Tori comprising 314 villages in 
Khorposh grant to his younger son, Kumar Jagat 
Mohan. The Maharaja died in 1869, and was 
succeeded by the preset Maharaja, the peti¬ 
tioner. Subsequently the question arose whether 
the grant included the mineral and subsoil rights. 
On account of interference with these rights, the 
Maharaja in 1922 brought a suit (Title Suit NO. 86 
of 1922 ) against his half brother Kumar Jagat 
Mohan, and two lessees Basu and Kirkwood. 
The Subordinate Judge'dismissed the suit. The 
High Court decreed it giving the Maharaja not 
only a declaration of title to the mineral rights, 
but a permanent injunction restraining the de¬ 
fendants from exercising such rights themselves 
or interfering with his exercise of them. On 11 th 
June 1931, this decision was affirmed by the 
Privy Council (Jagat Mohan Nath v. Pratap 
Udai Nath Deo, 10 pat. 877 : (A. I. B. (18) 1931 
Q 8 O 2 ) 

' [ 3 ] In 1934 the Tori Estate went ^ under the 
Encumbered Estates where it still is. In 1937 
Kumar Jagat Mohan died, and was succeeded 
by the sons, the present opposite party 1 to 6. 
In October 1944 the Maharaja granted two min¬ 
ing leases of 63 villages in Tori to the National 
Cement Company for 99 years, and in 1946 the 
National Cement Company gave a prospective 
lease in respect of two villages in favour of 
Yakub, the opposite party No. 7. This lease was 
subsequently extended for six months. 

[ 4 ] On I5tb December 1945, the opposite party 
NOS. 1 to 6 the disqualified proprietors, executed 
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an agreement to lease the mineral rights in the 
whole Tori Estate in favour of Yakub. On llth 
January 1946, Yakub wrote to the National Ce¬ 
ment Company saying be was getting trouble 
from the surface owners and asking for help. 
On Iflt August 1946, the opposite party Nos. 1 to 6 
executed the lease in accordance with the agree* 
ment in favour of Yakub Yakub started operations 
which led to proceedings under S. 145, Criminal 
P. G between the National Cement Company and 
Yakub in respect of three villages. Then on 8th 
May 1947, the present application was made to 
issue a rule for committal for contempt for dis¬ 
obeying the injunction given in the suit of 1922. 

[6] The opposite party No. 4 is dead, and the 
application has not been pressed with regard 
to opposite party Nos. 8 , 9 and lO who are sub¬ 
lessees from Yakub. 

[6] Equity acts in personam, and an injunc¬ 
tion is a personal matter. The ordinary rule is 
that it can only be disobeyed in contempt by 
persons named in the writ. None of the opposite 
party in present case were defendants in the 
suit or named in the decree. Mr. B. C. De for 
the petitioner seeks to overcome this difficulty 
■upon the principle laid down in Avery v. Andrews, 
(1882) 61 li. J. cb. 414 : (46 L. T. 279) and Sea^ 
ward V. Paterson, (1897) 1 ch 645 : (66 It. J. ch. 
S67) to the effect that persons not party to the 
injunction may be proceeded agamst for con¬ 
tempt for aiding and abetting the breach. 

[ 7 ] There can be, however, no question of 
aiding and abetting where there is no principal 
offender. There is no one whom the opposite 
party can be said to have aided and abetted. 
The principle, in my opinion, is not therefore 
applicable; and it seems to me that the decision 
of the Privy Council in the case of 5. Banerji 
V. Euchwar Lime and Stone Co., Lid., VI pat. 
770 : (a. I. B. (25) 1988 p. C. 295) is conclusive 
upon that point. The High Court had held that 
the Secretary of State for India and the Director 
and the Manager of the Kalyanpur Linoe Works 
were guilty of contempt for interfering with a 
former lessee under the Government, the 
Kuohawar Lime and Stone Company Ltd. in 
breach of an injunction against the Secretary 
of State. The Privy Council held that there 
bad been no contempt by the Secretary of 
State But they were pressed with the argument 
that Ghosh and Banerjee of the Kalyanpur Com¬ 
pany were nevertheless guilty of contempt for 
aiding and abetting, upon the principles set out 
in. Avery v. Andrews : (51 L. J ch. 414 : 46 
I». T. 279) and Seaward v Paterson, (1897 1 
oh. 645 : 66 L. J.ch. 267) Their Lordships said : 

“The respondents, however, contended that even if 
the Seoretery of State ■was not himBelf guMty of direct 
disobedience to the injunction which bad been granted. 


yet the other two appellants were guilty of oontempi 
upon the principles set out in Avery ▼. Andrews, 61 L. J* 
Ch. 414 : (46 L T 279» and Seaward v. Paterson^ 
(1897) 1 Ch. 545 : (66 L. J. Ch. 267). In terms, how¬ 
ever, those cases limit the o0enoe of contempt by a 
person not a party to the injanotion to oases where 
they aid and abet the party enjoined in its breaoh- 
Wbere, as here, that party has not broken the 
injunction it is impossible to bold that anyone has aided 
or abetted them in breiking it. 

Tbe respondents sought to avoid (his difficulty by 
maintaining that the doing by anyone of an act which 
was forbidden by tbe injunction was itself an oilenco, 

Tbeir Lordships can find no authority for so wide a 
proposition, it is certainly not enunciated or indeed 
hinted at tbe ca-^es referred to nor do they think it ia 
Bound in prino ple.*' 

[6] They were then pressed with tbe argu¬ 
ment that Ghosh and Banerjee were bound by 
the injuDOtioD as deriving title from the Secre¬ 
tary of State, and they said : 

“Tbe utmost which tbe respondents would say wae 
that the Kalyanpur Company, having derived thslr 
supposed interei^t from the Secretary of State, who bad 
been forbidden to interfere with'the respondents* lease, 
were acting against the spirit if not the letter of (ha 
injunction in taking or continuing in possession of tbe 
quarries, and were therefore guilty of contempt in inter¬ 
fering with the respondents* lease. Tbe fact, however, 
that Qbosb and Banerjee olaicred on behalf of their 
Company to derive title, rightly or wrongly (and (bell 
Lord^hips will assume wrongly), through the Secretary 
of State cannot in tbeir view make them liable foranaot 
not forbidden to them though forbidden to him.*' 

[ 9 } It is unnecessary in the present proceed¬ 
ings to express any opinion as to whether thej 
petitioner is entitled to proceed by way of exe-| 
oution under tbe provision of O. 21. R. 82, Civill 
P. C., against all or any of the opposite party. 
But even assuming that there is such a remedy^ 
it is to be sought before the lower Court and 
not here. 

[9a] I would discharge the rule, but without 
costs. 

[ 10 ] Karayan J. — I agree. 

[ 11 ] Agarwaia C. J. — I have read tbe 
judgment of Meredith, J. and agree that this 
rule must be discharged for the reasons gives 
by him. 

B.G.D. Rule discharged. 


A. I. R. (36) 1949 Patna 40 [G. N. 7.J 

Agabwai^a Ao. G. j. 

Ajit Rankan Bhattacharya — Petitioner 
V. The King. 

Criminal Bevn. No. 938 of 1947, Decided on 19tb 
December 1947, against order of SesBions Judge, Porar 
lia, D/ 2lBt August 1947. 

bihar Criminal Law (Industrial Areas) Amend¬ 
ment Act (VII [7] 1943), as. 5 & 2 (c) —‘•Industrial 
articles**— Articles produced or manufactured in 
industrial area or used lor mine, factory or workshop 
in that area, are industrial articles — Burden oi 
proot is on prosecution. 

What the Act is intended to deal with la cases oi 
theft in an industrial area of articles which are produ^ 
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«a or monutnotarod in that area, or which are 
tor the purposes ol any mine, factory or workshop 
dtnated in that area, [Para 9] 

Where, in an indostrial area, the petitioner was 
found !n possession of glasses of motor head lights and 

Bome parts of wireless receiver: , « 

Hata* that to bring the articles within the definition 
of indnstrial articles’ within the meaning of 8. 6, it 
was for the prosecution to prove that the things had 
been produced or manufactured in the industrial area 
or that they were being used for the purposes of mine, 
factory or workshop in that ar^. In tho abssnoo of 
such proof it was not beyond the bounds of possibUity 
that the articles in question were in use in some pri¬ 
vate oar or house. [Para 2j 

Bhubananda Mukherji — lor Petitioner. 

T. Nafh — lot the Crown. 

Order.— The petitioner haa been sentenced 
to six months* imprisonment on a conviction for 
an offence under S. 6. Bihar Criminal Law 
(Industrial Areas) Amendment Act. 1943. He 
was found in possession of the glasses of three 
motorcar-headlights and of some parts of^a 
wireless receiver. Section 6 provides, 

“ Whoever in any industrial area has in his^ posse¬ 
sion .... any industrial article which there is reason 
to believe to have been stolen or otherwise obtained in 
any unlawful manner shall, if he fails to account for 
such possession or such act to the satisfaction of the 
Magistrate, be Uable to fine which may extend to 
Ba. 1000 or to imprisonment for a term which may 
extend to one year or to both.” 

“Industrial area’* is defined in S. 2 (h) of the 
Act as an area declared to be an industrial area 
under sub-s. (3) which empowers the Provinoial 
Government by notification to declare any area 
to he an industrial area for the purposes of the 
Act. It has not been disputed that the GovMn- 
ment has declared the whole of the Dhanbad 
Buh-division to he an industrial area for the pi^- 
poses of the Act, or that the place where the 
petitioner was found in possession of the article 
in question is the Dhanbad sub-division. An 
“industrial article’* is defined by 8. 2 (o) as 
meaning any article (l) produced or manufac^ 
tured in any factory or workshop; or (2) used 
for the purposes of the undertaking in any 
mine, factory or workshop and not being crude 


What the Act is intended to deal with is cases 
of theft in an industrial area of articles which 
are produced or manufactured in that area, or 
which are used for the purposes of any mine, 
factory or workshop situated in that area. If j 
the prosecution had proved in this case that the 
light glasses or the radio parts had been produc¬ 
ed or manufactured in the Dhanbad sub-divi¬ 
sion, or that they were being used for the pur- 
poses of a mine, factory or workshop in that 
sub-division, the articles would have fallen with- 
in the definition of industrial articles within the 
meaning of this section. The prosecution, how^ 
ever, has done nothing of the kind. It has cer. 
tainly not proved that these things were produo 
ed or manufactured in any factory or workshop 
of the Dhanbad sub-division, nor has it proved 
that they were used for the purposes of any 
mine, factory or workshop in that sub division. 
There are many persons resident within the 
Dhanbad sub-division who have nothing to do 
with any mine, factory or workshop, and who, 
presumably, in the ordinary course, use motor 
car lights and wireless sets. It is not, therefore, 
beyond the bounds of pcssibility that the arti- 
cles in question in the present case were in use 

in some private car or house. 

[ 3 ] There is another difficulty in the way of 
the prosecution. There is no finding in the 
judgments of the Courts below as to what reason 
there was to believe these articles to have been 
stolen, or otherwise obtained in any unlawful 
manner. The circumstances in which they were 
found were certainly suspicious and might have 
formed the basis of a proceeding against the 
petitioner if the articles had been industrial arti- 
cles. But there is no finding in the judgment of 
the Court below as to the existence of reasons 
leading to a belief that they were stolen or 
otherwise obtained in any unlawful manner. 

[ 4 ] The conviction and sentence in the pte- 
sent case must, therefore, be set aside, and the- 
rule made absolute. 

Conviction set aside. 


ore or coal or coke. 

[2l The Court below has held that any article 
which has been produced or manufactured in 
any factory or workshop is an industrial article 
for the purposes of S. 5 of that Act, that is to 
Bay, if ft person were found in an industrial 
area with a Swiss made watch of which he was 
unable to give an account which satisfied the 
Magistrate, he would be liable to be convicted 
under B. 6. That, it is clear to me, is not the 
intention of the Legislature at all. The pream¬ 
ble declares that 

“ Whereas it is expedient to take steps to 
the theft of certain articles ordinarUy manufactured 
and used in factories, mines and plac« m which any 
Industry or trskdo id csrridd od • •«• 


A. I. R. (36) 1949 Patna 41 fC. N, 8.] 
Imam and Narayan JJ. 

Bhabani Prasad Chandra — Petitioner v. 
The King. 

Criminal Misc. No. 77 of 1948. Decided on 8th April 


Criminal P. C. (1898), S. 491 (1) (b)-Illegal de- 
tion — Prisoner properly committed to pnson, 
Moperly released-Subsequent detention with- 
I fresh warrant to se^e rest of imprisonment 

lot illegal. 

Where a prisoner, who has been properly commit- 
to prison under a warrant, has bten improperly 
sased under a bogus order before the completion of 
; sentence, his subsequent detention without a fresh. 
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•warrant in order that he may serve out the sentence 
is not illegal, as the original order committing the 
prisoner to jail must bo deemed to be still in force. 

[Para 8] 

The Code of Criminal Procedure does not provide for 
a situation where once ‘the Courts have disposed of a 
case and a prisoner has been properly committed to 
prison, they have the authority to re-commit the pri¬ 
soner on a fresh warrant where the prisone” has been 
improperly released. [Para 7] 

Annotation : (’4G-Com.) Cr. P. C., S. 491, N. 7. 

S. Ba^hiruddin, S. R. Ghoshal and S. C. Ckau- 
dhury — for Petitioner. 

The Government Advocate — for the Crown. 

Imam J.— This is an application by the 
petitioner under the provisions of S. 491, Crimi¬ 
nal P. C. In the petition he prayed that a rule 
may be issued upon the District Magistrate to 
show cause why the petitioner should not be set 
at liberty at once*. 

[2] A few’ facts have to be stated in order to 
appreciate the purpose of this application and 
the point raised on behalf of the petitioner. The 
petitioner was convicted on 3-5-1943, by a first 
class Magistrate, Gaya, for an offence under 
Ss. 411 and 379 read with s. 75, Penal Code. He 
was sentenced to rigorous imprisonment for two 
years and a fine of Rs. 300 in default to undergo 
rigorous imprisonment for six months under 
S. 411, Penal Code; no separate sentence was 
passed under 8. 379, Penal Code. Against his 
conviction the petitioner filed an appeal before 
the Sessions Judge of Gaya, who was pleased to 
admit the appeal on 13.5-1943, but refused to 
grant bail. The Sessions Judge delivered his 
judgment on 21-9.1943, in which he upheld the 
sentence of two years’ rigorous imprisonment 
and the fine of Bs. 800 but was of the view 
that the said sentence sbonld he under B. 379, 
Penal Code, rather than under S. 411, Penal Code. 
He then went on to state in the judgment that 
the appellant who was in jail must work out 
his sentence and that the fine must he paid, or 
the appellant would suffer imprisonment in de¬ 
fault as ordered by the trying Magistrate. 
Against the decision of the Sessions Judge the 
petitioner moved this Court by filing Criminal 
Revision no 1157 of 1943, which appears to have 
been summarily dismissed by Varma and Renhen 
JJ. on 13-11-1943. The order of this Court was 
communicated to the Sessions Judge who re¬ 
corded on it: "Seen. Note resull. Copy to D. M. 
File" and then appended his signature to the 
note. So far as the Courts were concerned, 
there was the sentence of two years* rigorous 
imprisonment commencing from 8.6 1948 to be 
served by the petitioner and in addition what, 
ever sentence he may possibly have to serve in 
default of payment of fine. 

[31 It should be observed that the petitioner 
at some time or other was sent to Buxar Jail 
from where he was transferred to Deoghar Sab- 
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Jail. On 29th January 1945, the Superintendent 
of Deoghar Sub Jail wrote to the Sessions Judge of 
Gaya a letter in which he informed that Court t 

“From the entries in the Sub-Jail register it appears 
that one prisoner Bhawani Prasad Chandra convjcted 
and sentenced to undergo 2 years’ rigorous imprison" 
ment and fined Bs. 300/- in default 6 months’ R. I. 
under S. 411/ 75, Penal Code, by Mr S W. Rahman, 
Magistrate, Istclass Gaya on 3-5*43 was released from 
this sub-jail by an order of your Court dated 11-12- 
1943, communicated to this oflBce through the Supe¬ 
rintendent Buxar Central Jail and received hero on 
23-12-1943. The said order is unfortunately not avail¬ 
able in this office at present. Under the circumstances 
I have the honour to request you to be so good as to 
kindly let me have a copy of the release order for send¬ 
ing a copy of the same to the Senior Dy. Magistrate 
Gaya, who is pressing lor it.” 

To this a report was placed before the Ses¬ 
sions Judge to the effect that no release order 
was issued by the Sessions Judge against the 
conviction and the sentence of the petitioner. 
The Sessions Judge then passed the order on 
31-1-1945 : “Inform accordingly.” Accordingly a 
letter was sent by the Sessions Judge of Gaya 
to the Superintendent Suh-Iail, Santal Farganas, 
on 7.2 1945, in which the latter was informed 
that the revision application of the petitioner 
had been dismissed by the High Court, and 
hence no release order could he issued in res¬ 
pect of the conviction and sentence passed 
against the petitioner on 8.5.1943, which was the 
subject-matter of criminal Appeal No. 144 of 1943 
before the Sessions Judge. According to the 
petition the petitioner was suddenly arrested at 
Deoghar on 10-11-1947, by the Government rail¬ 
way Police Jagidin in connection with a theft 
case and that on 19.12-1947, the Superintendent 
Sub-Jail informed the Suh.divisional Officer that 
a case under S. 225 (bj, Peoal Code, was i)ending 
against the petitioner. The order-sheet of the 
Magistrate shows that after various adjourn¬ 
ments, the case against the petitioner under 
8. 225(b) was dismissed, and we understand that 
there was a final report so far as the case of 
theft was concerned, 

[4] Mr. Bashiruddin on behalf of the peti¬ 
tioner bos urged that it could not be said that 
the petitioner bad escaped from jail custody as 
be had been released by an order which may 
now be alleged to be a bogus one, bat nonethe¬ 
less when the petitioner left the jail it was with 
the permission of the Jail Authorities. Since he 
was released not by any act of his, he could not 
be now detained legally withont a fresh warrant 
committing him to custody. The two cases 
under ss 379 and 225 (b) having failed against 
the petitioner, his present detention, so it was 
contended, was illegal. It was farther contended 
that the prisoner having been released, the pre¬ 
vious warrant committing him to jail custody 
to serve his sentence passed by the Magistrate 
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of Gays on d-6-194S, had spent its foroe and 
there could be no legal custody of the prisoner 
without a fresh warrant. 

[ 5 ] One thing is clear that there was no 
order of a Court directing the release of the 
petitioner, and certainly there was no order of 
the Sessions Judge directing the release of the 
prisoner. Apart from what the Sessions Judge 
himself has stated that there was no release order 
passed by him, it is evident from the order sheet 
of the appeal which was heard by him and the 
judgment delivered by him that since the date 
of conviction until the appeal was disposed of 
by the Sessions Judge, the petitioner was in 
jail custody. Furthermore, it would appear that 
the application in revision was dismissed by this 
Court. Therefore, until the petitioner either 
served his sentence or the same had been remit¬ 
ted or pardoned by the Provincial Government 
or a lawful authority, the sentence imposed by 
the Court bad to be carried into execution. It 
is obvious that the prisoner could not have 
served his sentence of two years' rigorous impri¬ 
sonment passed on 3rd May 1943, by 23rd De¬ 
cember 1943, when he was released on what is 
^said to be a bogus order. 

tel When the petitioner was convicted by the 
Magistrate of Gaya on 3rd May 1943, he was 
committed to prison to serve the sentence, and 
presumably the warrant committing him to 
prison was in Form No. 29, Sch. 6, Criminal P. 
C. The material portion of such a warrant may 
be quoted as to be found in the said schedule . 

“This is to authorise and require you, the said 
Superintendent (.-r keeper) to receive the said (pri¬ 
soner’s name) into your custody in the said Jail, to¬ 
gether with this warrant and there carry the aforesaid 
sentence into execution according to law ” 

In sch. 6, this Form 29 is headed as “Warrant 
of commitment on a pentence of imprisonment 
or fine if passed by a Magistrate.” It had been 
urged on behalf of the petitioner that the origi¬ 
nal warrant committing him to prison after his 
conviction by the Magistrate on 3rd May-1943, 
was not before this Court. Reference, however, 
may be made to Illustration E to S. 114, Evi¬ 
dence Act, which states that the Court may 
presume that judicial and official acts have been re- 
gulatly performed, that is to say, that the Ma¬ 
gistrate who convicted the petitioner properly 
committed him to prison and that the Superin¬ 
tendent or Keeper of the jail, to which he was 
committed, admitted him into prison on a pro¬ 
per and valid warrant. It is true that the peti¬ 
tioner in the course of his imprisonment was 
transferred from one Jail to another until he 
was improperly let out of Deoghar Suh-Jail on 
iiSrd December 1943, The absence of the original 
wanant committing the petitioner to Jail on his 


conviction in May 1948,does not,in my opinion, 
affect the question before this Court, namely as 
to whether the present detention of the peti- 
tioner is illegal. 

[ 7 ] It was urged that the original warrant 
committing the petitioner to Jail custody must 
be regarded as having spent its force from the 
moment the petitioner was released from Jail 
and that be could no longer be detained in Jail 
custody without a fresh warrant. The Code of 
Criminal Procedure does not provide for a si¬ 
tuation where once the Courts have disposed of 
a case and a prisoner has been properly commit¬ 
ted to prison, they have the authority to recom¬ 
mit the prisoner on a fresh warrant where the 
prisoner has l^en improperly released. The 
warrant by which a prisoner is committed to 
jail custody specifically enjoins upon the Super- 
intendent or the Keeper of the jail to carry out 
thn sentence finally impost-d by a'Court of law 
into execution according to law, that is to say, 
in the case of imprisonment, it is the bounden 
duty of the Superintendent or the Keeper of the 
jail to see that the said sentence is fully served 
subject to any remission which the prisoner may 
have earned under the Jail Code. Section 3, 
Prisoner’s Act (act UI of 1900) states that the 
officer-in-charge of a prison shall receive and 
detain all persons duly committed to bis custody 
under this Act or otherwise, by any Court, ac- 
cording to the exigency of any writ, warrant, or 
order by which such person has been commit¬ 
ted or until such person is discharged or re- 
moved in due course of law. As I read this 
section, it is the bounden duty of the officer-in- 
charge of a prison to detain every person duly 
committed to his custody according to the exi¬ 
gency of any writ or, warrant by which such 
person has been committed to him or until such 
person is discharged or removed in due course 
of law. It follows, therefore, that the original 
warrant committing the petitioner to jail must 
be deemed to be still in force and it was the 
bounden duty of the Jailor in whose custody the 
petitioner was to detain such person according 
to the exigency of that warrant. It is not the 
case of the petitioner that he had been ordered 
to be released by any pardon from the Provin- 
cial Government or by way of remission of the 
balance of the sentence by the said authority. 
According to the entry in the register of the 
Deoghar Sub Jail. the petitioner was released 
by an order purporting to be that of the Ses¬ 
sions Judge of Gaya. We now know for a fact 
from the records of the Sessions Judge that he 
had in fact issued no such order, and indeed 
he could not have done so in view of the fact 
that the sentence of the petitioner had been 
finally affirmed by this Court. 
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[8] This being the situation, can it be said 
with any reason that the present detention of 
the petitioner in order that he may serve out 
the sentence, which was imposed according to 
law upon him, is illegal'? It is true that he was 
brought into Jail custody on charges which 
were quite different to the charge on which he 
was convicted and which are no longer binding 
against him. I can quite understand the posi¬ 
tion that the new charges under Ss. 879 and 225 
(b) having faded, in ordinary course the accused 
should have been released from Jail custody. 
The prison authorities, however, did not see 
itheir way to release the prisoner, as in their 
opinion, they are bound to detain the petitioner 
to serve out the sentence which was imi)osed on 
him by the Magistrate of Gaya on 3rd May 
1943. In my opinion, it is of little relevancy as 
to how a prisoner was brought back to Jail. 
For the purpose of an application under S. 491, 
Criminal P. C.. what is to be seen is whether 
the detention was illegal. That the petitioner 
was bound to serve out his sentence admits of 
no doubt, and he is now within the precincts of 
la Jail constituted under lawful autbori^. In 
\my opinion his present detention cannot be said 
to be illegal. The application accordingly faUs 

and must be dismissed. 

[9] I would, however, direct that the papers 

of these proceedings should be placed before the 
Provincial Government and their attention 
drawn to the circumstances in which the peti- 
tioner was improperly released by some one 
from Deoghar Sub-Jail According to the letter 
of the Superintendent of that Jail to the Ses- 
Bions Judge of Gaya, no order of release pur- 
porting to have been issued by that Judge dated 
nth December 1943, could be found in the ofiBce 
of that JaiL There was however, an entry in 
the Jail Register to the effect that the petitioner 
had been released on 23rd December 1943, by an 
order dated llth December 1943, purporting to 
be that of the Sessions Judge of Gaya. Who 
was responsible for this state of affairs it is im¬ 
possible to indicate, but that some one has been 
guilty of, to say the least, improper conduct or 
perhaps guilty of forgery seems to be strongly 
indicated in the circumstances. This Court can¬ 
not look upon the incident without the gravest 
misgivings that it is possible for a prisoner to 
effect his release either by means of a false 
and forged order of release by a Court of law 
or perhaps by means of illegal gratification to a 
person who was in a position to let him out of 
the Jail. Whatever be the situation, it is im¬ 
possible for this Court with the material before it 
just now to come to any definite conclusion, but 
1 think the matter is serious enough for at least 
a Departmental enquiry if no such enquiry has 


already been held. Let the papers of these pro¬ 
ceedings be sent to the Provincial Government 

without delay. 

Narayan J. — I agree. 

v.b.b. Application disnussea*. 
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Matadin Sharma--Petitioner v. The Kingv 
Criminal Bevn. No. 220 ol 1948. Decided on 8th Apri> 

^^Criminal P.C. (1898), S. 516 A—Truck <>* 
man detained in custody in connexion with 
offence committed by another — Order for release 
of truck on security-Security (urnisbed—Subse¬ 
quent refusal of Magistrate to hand oyer car ort 
ground that it was required as an exhibit in another 

case—Reiusal is improper. 

A truck owner who was a busineFSinau, applied for 
release of his truck which had been taken into custody 
in connection with an ofience of smupglinj? o( yarn 
committed by his son in law. An order for release ot 
the truck was passed upon security which was furnish¬ 
ed In spite of this the Magistrate refused to release 
the truck on the ground that it was r^uired as an 
exhibit in another case under Arms Act in which it 
was alleged that a revolver end live cartridges were 
found in the truck. 

Held that the order of detention of the truck mus 
be taken to have been made under S. 616A but it waa 
neither proper nor reasonable, particularly in view of 
the fact that a previous order for release had beea 
passed upon security which had been furnished. It was 
not at all fair or just that a truck of a busintssmaa 
should be detained in this way for nearly nine months 
merely for use as an exhibit in the case. The order of 
detention should, therefore, be set aside. [Para 4J 

S. B.Ohosal—tor Petitioner. 

H&rinandan Singh—iov the Crown, 

Judgment.—On the night of the 28th August 
1947, the petitioner’s son-in-law was driving a 
truck bearing No. B. R. L. 658 with some bundles 
of yam when he was arrested and taken with 
the truck and the yarn to the Deoghar Police 
Btation. On the foUowiDg morning, a first infor¬ 
mation report was lodged for smuggling yarn. 
It is further claimed on behalf of the Crown that 
after the first information report was lodged 
an unlicensed revolver and some live cartridges 
were found in the truck, and a case was started 
also under the Arms Act. 

[ 2 ] The petitioner claiming to be the owner of 
the truck applied on 27th September 1947, to the 
Subdivisional OfB(5er, Deoghar, for the release of 
the truck with the tools etc, contained therein, 
of which he gave a list. No order having been 
passed, he renewed his application on 29th Novein. 
her, and the Subdivisional Officer then direct¬ 
ed the release of the truck on execution of a 
bond of Bs. 4 ooo/- The petitioner duly executed 
this bond, and it was accepted by the Subdivi- 
sionalOfficer. Thereafter the petitioner repeated, 
ly attempted to secure the release of his truck, 
but was always pat off on one excuse or another. 
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and eventually failing to obtain any satiefao. 
tion, he has oome to this Court. He points out 
that he is a businessman, and the detention of 
hxB truck since August last, it being now April, 
has put him to heavy loss, and he is not an 
accused in the case, that the car is being kept 
unoared for, and he apprehends that the machi¬ 
nery must be deteriorating. An order having 
heen passed for the release of the truck upon 
security, and the security having been furnished, 
there could be no excuse for retaining it. 

[ 3 ] In his report to this Court the learned 
Sub-divisional Officer says that the order for 
xelease was in connection with the yarn smuggl¬ 
ing case, but the car was required as an exhibit 
in the Arms Act case, and was being retained 
lor that purpose. 

Ul In view of this explanation it is evident 
that the detention, if legal at all. must be under 
S. 616 -A. Criminal P. C. The order for detention 
must be understood as an order under that sec* 
tion, though it would have been better if the 
learned Sub-divisional Officer had expre^ly sta* 
ited that he was detaining the car under S. 6 I 6 .A. 
However it may be. as an order under S. 616 -A 
it was neither proper nor reasonable, particular¬ 
ly in view of the fact that a previous order for 
release had ■ been passed upon security which 
had been furnished. The proceedings have been 
gravely delayed, and it is not at all fair or just 
that the truck of a businessman should be de- 
tained in this way for nearly nine months mere¬ 
ly for use as an exhibit in the case. As security 
has been taken, there is no fear that'the petitioner 
will not produce the car when it is requir^, if 
it really is required, for making it an exhibit. I 
oannot allow this order to stand. It is, therefore, 
set aside, and the car must be released at once 
upon the security already furnished and accept- 
ed. I must enjoin upon this Magistrate the 
necessity of always taking car© that orders 
passed do not, as in the present case, prewnt 
the appearance of being arbitrary or capricious 
or not passed under any specific provision of 
law. 

Revision allowed, 

A. I. R. (86) 1949 Patna 45 [C. N. 10.] 

Bat J. 

Sheo Pratap Singh and others—Appellants 
V. Tribeni Tewart and another— Respondents, 

A. F. A. D. No, 688 of 1946. DeoiiJed on 10th October 
1947, from decieion of Addl. Sob-Judge, Cbapra, D/- 15th 

January 1946. , 

Landlord and tenant—Principle of suspension of 
rent—Applicability — Eviction of tenant from part 
of holding-Rent payable at particular ratio to area 
— Suit for arrears of rent in respect of rest of area 
_Principle of suspension of entire rent does not 

apply. 
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One A leased plots 1, 2 and 3 to B. The rent payable 
was bbanii, i.e., at a particular ratio to area. B split up 
the holding and let out a part of it to an onder-raiyat 
C. A established direct relationship with C in respect 
of plot I by executing a patta in his favour and thus 
evicted B in respect of this plot. A brought a suit 
against D for arrears of bbaoli root in respect of the 
remaining plots 2 and 3. D (claimed to suspend pay¬ 
ment of entire rent so long as bis eviction from plot 1 
lasted: 

Held that B could not claim to suspend the payment 
of entire rent as the rent payable was not a lump rental 
in respect of the lump area but was settled at a parti¬ 
cular ratio to area I A. I. R. (12) 1925 P. C. 97, Foil. 

(Para 4] 

Held further that the principle of apportionment of 
rent was applicable. The conduct of If in introducing an 
noder-raijat C on the land created an equity in favour 
of Ain claiming apportionment of rent notwithstanding 
tbo interference with B's possession. (Para 6] 

Phulan Prasnd Varma — for Appellants. 

Brahmdeo Narain — for Respondents. 

Judgment. — This is a plaintiffs’ second 
appeal in a suit for realisation of arrears of 
bbaoli rent with lespect to 15 katbas 2 dburs of 
land for the years 1850 and 1351 in respect of plots 
Noa 327 and 328 only. The defence case is that 
the holding consisted of three plots 326, 327 and 
328 with an area of 1 bigha, 6 katbas and 8 dhurs, 
and that the plaintifi's by establishing direct 
relationship with their under-raiyat in respect of 
plot NO. 826 by executing a patta in her name 
have either dispossessed them or interfered with 
their possession of a part of the holding. They, 
therefore, claim that until this eviction or inter¬ 
ference lasts, the entire rent will be suspended. 

[2] The trial Court reached the conclusion 
that there was no material before him that plot 
NO. 326 formed a part of the defendants’ holding. 
In the alternative, be held that the principle of 
BUBpension of rent did not apply. The reason 
assigned by him was that the rent claimed was 
not indivisible in the sense that it was leviable 
in respect of every inch of the bolding. 

[9] By the loner appellate Court the settle¬ 
ment kbatian was received as additional evidence. 
In tbe result, be came to a finding that there 
was eviction of the tenants-defendants from a 
part of the bolding. In this view, he applied the 
principle of suspension of rent. This resulted in 
whole-sale dismissal of tbe plaintiffs’ snit. Hence, 
this second appeal. 

[ 4 l For the purpose of this appeal, it has to 
be taken as a fact that plot No. 826 formed a 
part of tbe bolding. It is also well settled that 
the plaintifls having directly engaged with the 
under-raiyats of tbe plot in question, tbe defen. 
dants’ suit for recovery of rent against the latter 
was dismissed. This amounts to either eviction 
from or interference with possession of tbe tenant 
from a part of the holding. With this background 
it has to he considered bow far the decieion of 
suspension of entire rent is jnstifiable. The jndi. 
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cial pronouncementg on the point can be divided 
into several groups. One group consists of cases 
in which the landlord tails to deliver possession 
to the tenant of the entire land settled from the 
very inception. The second group will be cases 
in which there has been subsequent dispossession 
by the landlord of a part of the holding. As 
between these classes of cases again, there may 
be further division on the basis whether the rent 
payable is a lump rental in respect of the lump 
area, and, therefore indivisible, or whether the 
rent can be apportioned on account of its having 
been settled at a particular ratio to area. "With 
regard to relation between the rent and the hold¬ 
ing, the present suit can be considered to fall 
into the latter class on account of its nature, that 
is, bhaoli. In one sense at least, no doubt, the 
distinction seems to be very artificial. I will 
illustrate myself by referring to the circumstance 
that in case of fixation of rent at a rate per bigha 
or x>€r acre or for any other standard area, the 
landlord is entitled to hold the entire holding 
answerable for any amount of arrear. It cannot 
be said that an area of tbe holding proportion^e 
to the arrear of rent calculated at the rate of tbe 
assessed rent is only responsible for the arrear. 
But, however, the distinction is understandable 
in the sense that the landlord’s misdeed or partial 
eviction or interference can be proportionately 
puDished by apportionment of rent between the 
area still in possession of the tenant and the 
area wrested from him. This seems to be the 
only view.point of the distinction. Keeping that 
in view, tbe principle of suspension of entire rent 
does not apply to the case of bbaoli rents The 
apparent divergence in principle applicable to 
different classes of cases should be taken to have 
been set at rest by tbe decision of their Lordships 
of tbe Privy Council in the case of Srimati 
Katyayini Debi v Udoy Kumar Das, A. i. R. 
(12) 1926 P. C. 97 : (62 Oal. 417). This case lays 

down : . , a , a 

“The doctrine of suspension of pajment of rent, 

iTvhere the tenant has not been put in possession of part 
»of the subject leased, applies where the tent is a lump 
'rent for the whole land leased treated as an indivisible 
Isubject. It has no application to a case where the 
Istipulated rent is so much per acre or bigha.” 

[ 5 ] In the case Sajjad Ahmad Choudhuri v. 
Trailakya Nath Choudhuri A. l. R. (16) 192S 
cal. 479 : (65 cal. 464) Rankin C. J. said : 

“But the doctrine of suspension of rent depends solely 
upon this that tbe rent due is an entire sum in respect 
of the land demised. If, therefore, the tenant is not 
Riven occupation of the whole of the land demised, the 
Lndlord has no tight to tbe entire rent and, unless he 
has a right or some equity to an ^portionment, he can 
MOOTOT BOthiDg On tbo contract. Sut the \?nol6 basis of 
the doctrine is that the rent due is one entire sum. In 
this case, the original tenancy is said to have been for 
25 bigbas l9i cottas. The land of which the tenant has 
had acti:^! occupation is 21 bigbas 5 cottas. The deci¬ 


sion of the Settlement OEBcer was that tbe fair rent for 
21 bigbas 5 cottas was Rs 18, this being an enhance¬ 
ment upon tbe rent of Rs. 15 for the original 25- 
bigbas. If, therefore, this question depends upon any 
one proposition that proposition is this whether tho^ 
tenant is able to day and after the Settlement Officer fl- 
decisloD to say that be bolds 25 bigbas at an entire rent. 
It appears to me that unless wo are to set aside the 
Settlement Officer’s decision and give-no effect to it at 
all it must be held that in respect of the 21 bighae U 
has been found that tbe fair and equitable rent is 
Rs. 18 in other words, the entirety of the original rent- 
is inconsistent with and has been destroyed by tbe 
finding of the Settlement Officer. 

[6] It has to be borne in mind that in grant¬ 
ing apportionment of rent in favour of the land¬ 
lord as against the claim of suspension of the 

■whole rent, some equity in favour of the land¬ 
lord has also to be taken into consideration. In 
this case it is admitted that the tenants split up 
the holding into two and let out a part of it tO' 
an under-raiyat on contract of bhaoli rent. An 
occupancy raiyat has always a limited right of 
sub-letting. A landlord who is entitled to bhaoli- 
rent is entitled to the remedy of appraise¬ 
ment of the standing crops. The defendants by 
introducing a third person into a part of 
the holding deprived the landlord of this 
right. They transferred a part of the bolding at a 
time when the occupancy holding was non- 
transferable without the landlord’s consent This, 
in my view, creates an equity in favour of the 
landlord in claiming apportionment of rent, not¬ 
withstanding the interference with the tenants’ 
possession, being forced to have recourse to it for 
the security of realisation of rent. In my View, 
the principle of apportionment of rent is applica¬ 
ble in this particular case. 

[ 7 ] Before concluding the judgment, I should 
refer to several decisions cited before me by the 
counsel for the respondent. Two of the cases- 
cited are of this Court : Sham Narayan Singh 
V. Babu Chandra Sekhar Prasad Singh, 36 
I. c. 528 : (a. I R. (4) 1917 Pat. 34) and Bhune- 
shwar Nath Pandey v. Qudar Nath Panaey, 
17 P, L. T. 356. The latter is a case of lump 
rental and is, therefore, not applicable. The 
former simply defines the general principle in. 
the following terms, namely, 

“If a landlord evicts bis tenant from a portion of bis 
holding he shall recover no tent for any part of the 
bolding until be has restored to him the land which 
he has forcibly taken. In other words, where there has 
been diminution of the holding by dispossession by 
landlord, there can be no apportionment of rent” 

and does not discuss about* the cases to which 
tbe principle of apportionment of rent applies. 
From the report this also appears to be a case of 
where tbe rent was paid in lump and was, there¬ 
fore, indivisible. The authority of this case, 
however, should be taken to have been modified 
by the Privy Council case, already referred to- 
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[8] The respondents' learned counsel also 
invited my attention to several cases of the Cal. 
cutta High Court, namely : Sarada Pro$ad 
Bhaiiacharjee v. Ra% Monmotha Nath Mttter, 
19 0. W. N. 870, Dioijendra Nath Ray Chau, 
dhury v. Aftabuddin Sardar, 21 C. w. N. 492 : 
(A.l.B. ( 4 ) 1917 cal, 177 ) and Sarip Jan Bibi v. 
Aftabuddin Mian, i3 c. L. J. 115 : (8 I.o. 30). 
These are all oases before the-decision of Privy 
Council. I shall deal with these cases one after 
the other. In Sarip Jan Bibi v. Aftabuddin 
Mian, 13 0. L J 115 : (8 I. 0. 30) the question 
whether even if the interference is in resi:>ect 
of only a certain portion of the demised pro- 
perty, the rent for which is separately assessed, 
there can be an apportionment, was expressly 
left undecided on the ground that the case before 
their Lordships did not require a decision on it. 
Mookerjee. J. said : 

‘*lt is aoneoessary for us to consider whether the 
exception can be defended on principle, becose it is clear 
that the case before us does not fall within the excep* 
tion.” 

[ 9 ] In the case of Dwijendra Nath Ray 
Chaudhury v. Aftabuddin Sardar, 2i c. w. n. 

492 : (a. I. B. ( 4 ) 1917 Cal. 177) it was held that 

"When, therefore, it appears to the Settlement Officer 
that the landlord has evicted the tenant from a portion 
of the land of his tenancy, he is correct in saying that 
no rent is payale by the tenant to the landlord for the 
lands reorded as in his possession." 

From the report of the case it does not appear 
whether the facts attracting the exception to the 
rule existed or not. 

[ 10 ] The decision in Sarada Prosad Bhatta- 
charjee v. Rai Monmotha Nath Mitter 
Bahadur 19 o. W. N. 670 is wholly inap. 
plicable to the facts of the present case. It 
decides that where a tenant who had not 
been put in actual possession of a portion of the 
demised land, nevertheless went on paying the 
full rent agreed to in the lease, in a suit for 
recovery of arrears of rent by the landlord, it 
was held that the tenant cannot in such circum. 
stances claim suspension of rent, but the rent 
payable to the landlord was liable to abatement. 
This not only does not help the defendants but 
also is, not in point. Granting the necessary 
facts namely, that notwithstanding the partial 
eviction the tenant continued to pay rent to the 
plaintiff, it could help the appellant rather than 
the respondent. 

[ 11 ] For the reasons already given, 1 would 
^low the appeal, reverse the decision of the 
lower appellate Court and restore that of the 
trial Court with costs. 

D.8. Appeal allowed. 
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Shearer and Ray JJ. 

N. Baksi—Petitioner v. M. Yunus — Oppo. 
site Party. 

Criminal Jiisc. No. 169 of 1947, Decided on 17th 
June 1947. 

(a) Criminal P. C. (1898), S. 190 (1) (c)—Transferee 
Magistrate can put on trial other persons not 
named in complaint. 

A transferee Magistrate to whom the case, taken 
cognizance of on complaint, has been transferred can 
in course of trial not only add to the charge other 
offences not complained against but arising out of the 
same transaction and disclosed in the evidence, but 
also can put on trial other persons whose names do not 
appear as accused in the petition of complaint directly 
or indirectly : 1 C. W. N. 105, Foil.', Cane law re¬ 
viewed. [Para 24] 

Annotation :—(’46*Com) Criminal P. C., S. 190, N. 
10, 17, 

(b) Criminal P. C. (1898), S. 190 (1) (c) — Com¬ 
plaint to District Magistrate—Process issued— 
Case transferred to another Magistrate—Another 
complaint against another person for same offence 
to District Magistrate—District Magistrate held 
had jurisdiction to entertain such complaint. 

One D Bled a compla'nt under S. 500, Penal Code, 
in the Court of District Magistrate against the printer, 
the publisher and the editor of a newspaper for publi¬ 
shing a defamatory letter and the Magistrate issued 
process against the accused. The case was subsequently 
transferred by the High Court on the application of 
the accused to aMunsif-Magistrate. Bthen Bled another 
complaint in the Coni't of the District Magistrate again¬ 
st the proprietor of the ne^7spape^ in connection with 
the publication of the same letter. The District Magis¬ 
trate issued process against the proprietor. D moved the 
High Court for the transfer of this cose also to the same 
Magistrate to whom the previous case was transferred. 
The accused objected on the gnmnd that the District 
Magistrate after transfer of the first defamation case 
ceased to have any jurisdiction over the offence and his 
order issuing process against the accused on subsequent 
complaint was without jurisdiction and there was there¬ 
fore no case which coaid be transferred: 

Held, that the District Magistrate bad jurisdiction 
to entertain the second complaint and to issue process 
against the accused and the proceeding before him was 
a proceeding in law for the purpose of exercising powers 
of transfer by the High Court to the Court of the Mun- 
sif Magistrate: Ca^o law reviewed. [Para 27] 

Annotation : — (46*Com.) Cr. P. C. S. 190, N. 

10, 17. 

Advocate General — for Petitioner. ^ 

M. Yunus,and KhaUel A/imad—-for Opposite Party. 

Ray J.—This is an application for transfer of 
a complaint case pending before the District 
Magistrate of Patna to the Munsif-Magistrato 
at Bhagalpore. The petitioner is Mr. N. Bakshi, 
Commissioner of the Patna Division, and the 
opposite party is Mr. Yunus, Barrister-at Law, 
said to be proprietor of a daily 'Patna Times.* 
It is alleged in 3 «fe 6-11-1946 issues of the daily, 
a defamatory letter was published relating 
to Mr. Bakshi, in his official capacity, as a 
Commissioner. Mr. Bakshi filed a complaint under 
S. 600 , Penal Code on 6 2-1947 in the Court 
of the District Magistrate of Patna against tho 
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printer, the publisher, and the editor of the pa- 
per. The District Magistrate issued processes 
against those people summoning them to stand 
their trial under the section. The accused per¬ 
sons of that case moved this Court for transfer 
out of the district of Patna, and Meredith J. 
directed transfer of the case to the 6Ie of the 
Munsif-Magistrate at Bhagalpore where the 
case is pending trial. This petition of com¬ 
plaint contains certain allegations suggesting 
that Mr. Yunus was also implicated in the 
publication of the defamatory matter, but 
stated that, as at that time the petitioner had 
no sufiBcient materials before him to establish 
his connection, the complainant bad refrained 
from complaining against him. It is alleged that 
later, early in the month of May, in pursuance 
of a search under a warrant issued by the 
District Magistrate of Patna, discovery of 
certain documents bad been made, which, accord¬ 
ing to the complainant, furnished sujQBcient proof 
to connect Mr Yunus with the publication. 
This led the petitioner to file a complaint against 
Mr, Yunus on 19 5-1947, and the District 
Magistrate having taken cognisance of the 
offence has issued process against Mr. Yunus. 
Thereupon Mr. Bakshi has moved this Court for 
transfer of this case to the same Court before 
whom is pending the defamation case started 
earlier against the editor, the printer and the 
publisher of the pax}er so that multiplicity of 
proceedings be avoided and all the accused per¬ 
sons may be tried together in one trial. 

[ 2 ] This petition is opposed on the only 
ground that the District Magistrate of Patna 
after transfer of the first defamation case ceased 
to have any jurisdiction over the offence and 
his order issuing process against Mr. Yunus on 
the petition of complaint is without jurisdic¬ 
tion. In this view of the matter, it is contended 
that there is no case which can be directed by 
this Court to be transferred. The submission of 
the opposite party is that when a Magistrate 
takes cognizance of an offence he takes cogni- 
zance of the offence as a whole, that is to say, 
not only against the persons named as offenders, 
but also against anybody who might, in any 
circumstances, be found to have committed the 
offence, and farther that after such cognizance 
w taken, if the case is transferred under 8. 192 , 
Criminal P. Q, whether the transfer is made by 
the Magistrate (district or sub-divisional) taking 
oognizance or by the direction of the High Court, 
the Magistrate to whom the case is transferred 
acquired seisin of the whole offence in the sense 
that it is he and be alone who could put on trial 
any other offender than those who were named 
as accused in the petition of complaint; so- long 
as he has seisin of the case and till it terminates 
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before him, no other Magistrate can take fresh 
cognisance against any other person and try 
him. The learned Advocate-General who ap¬ 
pears for the petitioner, on the other band, con¬ 
tends that this rule cannot be of oniversal appli¬ 
cation as an absolute rule of law, and does not 
apply, particularly to such cases in which the 
transferee Magistrate will have no power to 
take cognisance of an offence under 8. 190, Cri¬ 
minal P. C. He submits that the power to take 
cognisance of any offence under any one of the 
three ways mentioned in the section is a statu¬ 
tory power and cannot be conferred upon the 
transferee Magistrate by the mere fact of the 
case, as it stands against some named offenders, 
having been transferred to him. Lastly, he sub¬ 
mits that in any view of the matter, the offence 
of defamation, as in the present case, being one 
which cannot be taken cognizance of by any 
Court without a complaint in that behali pre¬ 
ferred by the person aggrieved by the offence, 
the transferee Magistrate can have no power to 
take cognizance of the offence against Mr. Yunus 
against whom there was no complaint at the 
time when the transfer was made and that he 
should be equally powerless even if a petition of 
complaint against Mr. Yunus is filed l^fore him 
by the aggrieved person, namely, Mr. Bakshi, as 
he is not a Magistrate empowered in this behalf 
within the meaning of 8.190 of the Code. 

[3] Mr. Yunus in support of his arguments, 
and by way of repudiating the contentions of 
the learned Advocate-General, has cited a num¬ 
ber of authorities, and urges that there is a con¬ 
sensus of opinion that the,transferee Magistrate 
acquires all necessary powers in order to enable 
himself to take cognizance of the offence even 
though be is not one of the Magistrates having 
the statutory power of taking cognizance under 
6 190 of the Code. The main aspect of Mr, 
Yunus's argument is that either the Magistrate 
has power to take cognisance of an offence under 
8. 190 or he acquires it by an order of transfer 
made under 8. 192 of the Code or made under 
the direction of the High Court, no matter whe¬ 
ther the person proposed to be proceeded against 
by the transferee Magistrate has been^named as 
an accused in the petition of complaint or not. 

[4l 1 shall now proceed to examine the deci¬ 
sions cited by Mr. Yunus for substantiating his 
contention in its widest possible connotation. 
The occasion for issuing processes against Mr. 
Yunus by the transferee Magistrate may arise, 
confining our attention to the facts of the pre¬ 
sent case, in two ways: (l) upon receiving a com¬ 
plaint directed against him, or (2) upon informa¬ 
tion received by him in course of the trial with 
which he is now engaged as against the editor, 
the printer and the publisher of the paper in 
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eolation to the oO'ence of defamation by pablica- 
tion of the defamatory matter. There are two 
authorities of contradictory views on the trans¬ 
feree Magistrate’s power to take cognizance of 
the offence upon an information or knowledge 
within the meaning of S. 190, sub-s. (i), cl. (c) 
of the Code. One of them is Khudiravi 
Moolcerjee v. The Empress, 1 c. w. x. 105 ; 
the other is Nakshetraviali Dei v. Braja- 
sunderdast 12 pat. 708; {a i b. (20) 1933 Pat. 617). 

<6] In the case of Khudiram Mookerjee v. 
The Empress, 1 C.W.N. 105, one Briniaban ^ed a 
complaint against one Kurse. The case was 
Iffoceeded against him in which it was found 
that a witness examined by the prosecution was 
also implicated in the offence. The Magistrate 
thereupon placed the witness on trial along with 
the other accused person. It was held by their 
liOidships, O’Kinley and Jenkins JJ., that the 
Magistrate had no jurisdiction to try the pro- 
Qecution witness as his action in that behalf 
amounted to taking cognisance under s. 190 (l) 
(e), Criminal P. 0., and as such he was consi¬ 
dered incompetent in view of the provisions of 
B. 191 of the Code to try it. This case of the 
Calcutta High Court was referred and distingui¬ 
shed in another case of the same Court, Hemen- 
dra Nath Sen v. Emperor, A. i. B. (16) 1929 
oal. 192 : (30 Cr.L. J. 352). The point of distinc¬ 
tion was that the man subsequently tried in the 
case of Khudiram Mookerjee v. The Empress, 
1 0. \7. N. 105, had never been named os an 
accused nor referred to in connection with the 
offence in the original petition of complaint, 
and, therefore, cognizance could not have been 
taken against him upon the complaint on which 
the proceeding had been initiated, the Hon’ble 
Judges who decided the case in Semendra 
Nath Sen v. Emperor, a.I.r. (1C) 1929 cal. 192 : 
(30 Cr. L. J. 362l, being of opinion that bad he been 
mentioned as one connected with the commis¬ 
sion of the offence in the petition of complaint, 
cognizance of the offence in course of the trial 
should have meant cognizance of the offence 
upon complaint. The principle deduoible from 
Uie two cases, thereforoi is that where the cir- 
comstances are such that the Magistrate taking 
cognizance upon complaint could not have, if 
he so chose, issued processes against any parti¬ 
cular person, and if the Magistrate came to put 
such a person on trial on information received 
by him in coarse of the trial, his action should 
amount to taking cognizance under S. 190 (1) (o), 
if he was not statutorily empowered to take 
such cognizance, or if he was found incompe- 
tent to try for non observance of the provisions 
of s. 191 of the Code, the Ma^trate’s action 
should be held to be without jurisdiction. 

[6] In the case of Baldeo Prasad v. King 
1949 P/7 & 8 


Emperor, 12 rat. 7oS: (A.I.R. (20) 1933 Pat. 
297 : 34 Cr. L. J. 942) their Lorclships Rowland 
and Dhavle, JJ. took a different view as to tak¬ 
ing cognizance of an offence not mentioned in 
the complaint or police report. Dhavle, J., after 
an instructive review of the relevant provisions 
of the Code of Criminal Procedure, held that in 
the circumstances already described, the Magis¬ 
trate’s proceedings would not be bad, notwith¬ 
standing the fact that he bad no power to take 
cognisance under danse (c) of s. 190 ( 1 ). In 
doing so his Lordship has referred to and relied 
upon some later cases of the Calcutta High 
Court, namely, the case of Ded<ir Buksk v. 
Syamapadadas Malakar, il Cal. 1013: (A.I K. ( 1 ) 
1914 cal. 801 : 15 Cr. L. J, 546), Charu Chandra 
Das V. Narendra Krishna Chuckerburty, 4 
c. w. N. 367 and a case of the Rangoon High 
Court, in which the decision was upheld by the 
Privy Council, in Abdul Bahma7i v. Emperor, 
94 I. C. 717 : (A. I. R. (13) 1926 Rang, 53 : 27 
cr. L. J. 669). His Lordship pointed out that 
this power of taking cognisance without being 
empowered under S. 190, Criminal P. G., was 
derived from S. 246 of the Code in summons 
cases and S. 254 of tho Code in warrant 
cases and further, as regards enquiry into the 
sessions cases, from s. 210 of the Code. In the 
circumstances, it must be taken as almost set¬ 
tled that, other things apart, mere absence of 
statutory power of taking cognizance as provi- 
ded in S. 190, Criminal P C., will not deter the 
trying Magistrate from taking cognizance of 
offences not specifically disclosed either in the 
petition of complaint or in the police report on 
which cognisance was originally taken. The ques¬ 
tion however whether any i>erson who has not 
been named as an accused either in the petition 
of complaint or in the police report on which 
the proceeding was initiated can be proceeded 
against by the trying Magistrate, who has no 
power to take cognisance either upon complaint 
or upon police report or under clause (o) of 
S. 190 (1) requires different consideration. In 
that respect the case reported in Khudiram 
Mookerjee v. The Empress, i c. W. N. 105, 
already referred to, stands alone. The case of 
Baldeo Prasad v. Emperor, 12 Pat. 758 : (a.i.e. 
(20) 1933 Pat. 297 : 34 Cr. L. J. 942) is an autho- 
rity in relation to a Magistrate taking cogni- 
zance of a different offence, not disclosed in the 
police report, of which he learns from the 
evidence in the case. 

C 7 ] The aspect of the case that I have just 
now dealt with was, however, not discussed at 
the Bar, but it is in my view a relevant one for 
the purposes of the present case too. 

[8] Row, X shall deal with the oases cited by 
Mr. Yunus. Before doing so, I shall keep in 
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view hia contention put in two alternative forms, 
namely, that the transferee Magistrate on taking 
evidence in the trial of the printer, the publi¬ 
sher and the editor of the paper may issue pro¬ 
cesses against Mr. Yunus if he finds that there 
is evidence that he too has committed the offe- 
nee, and secondly, that at any rate if it is neces¬ 
sary to file a complaint in order to initiate the 
jiroceeding against Mr. Yunus, the transferee 
Magistrate alone has the exclusive jurisdiction 
to receive the complaint and take cognisance of 
it notwithstanding that he is not empowered to 
take cognisance on complaint within the mean¬ 
ing of s. 190 of the Code ; this i)Ower, according 
to him, he has obtained by virtue of the order of 
transfer. The cases cited by him are, Golapdey 
Sheikh v. Queen Empress, 27 Cal. 979, Hemen- 
dra Nath Sen v. Emperor, A. I. R. ( 16 ) 1929 
cal. 192 : (30 Cr. L. J. 852), In re Azim Sheikh, 

7 C.L.J. 249 : (7 Cr. L. J. 318), Mathura Singh 
y. Emperor, A.I.R (21) 1934 rat. 167 ; (36 cr.i, j. 
041), Raja Madhusudan Vo v. Pami Pashi, 
A. I. R. (13) 1920 Pat. 358 ; (27 Cr. L.J. 855) and 
Deonarain Singh v. Emperor, 12 rat. 341 : 
(A.l.B. (20) 1933 rat. 244 *. 35 Cr. L. J. 533). 

[9] In the case of Golapdey Sheikh v. Quee7i 
Empress, 27 cal. 979, the police submitted a re- 
lX)rt accompanied by a charge-sheet showing 
that looting of a house had been committed by 
several persons of whom only one named Jagira 
could be apprehended. He was sent up for trial 
by the police. Cognisance was taken on the 
police report and the case was mode over to a 
Subordinate Magistrate who discharged Jagira. 
On an application by Deputy Sui)erintendent of 
Police moving the District Magistrate, he issued 
warrants against the other accused persons 
named in the charge sheet and the i}olice report 
but not sent up for trial. The jurisdiction of the 
District Magistrate to issue warrants was qura- 
tioned and the Calcutta High Court held that 
cognizance bad been taken of **the offence'* on 
the police rei)Oct and the case was made over 
to a Subordinate Magistrate, and so long as the 
case connected with the offence remained with 
the Subordinate Magistrate, no other Magistrate 
was competent to deal with it. The District 
Magistrate's explanation that the case against 
Jagira only had been made over to the Subordi¬ 
nate Magistrate was not accepted. It was obser- 
ved ; 

"The District Magistrate in bis explanation in ans* 
wer to this rule, seems to think that the case only as 
against Jagira was made over to the Subordinate 
Magistrate for trial, bat that is not so. The case regar¬ 
ding the offence charged alleged to have been committed 
as shown in the police report was before that Magis¬ 
trate, and he was alone competent, on the police report 
to proceed against other persons concerned in that offe¬ 
nce if he thought proper to do so; and no further orders 


from the District Magistrate were necessary or indeed 
conld be passed so long as the case remained In his 
C3ourt. The orders of the District Magistrate of the 12th 
August are set aside as without jarisdioUon, the 
rule being made absolute.” 

[lO] In the case of Hemendra Nath Se7i v. 
Emperor, a.i.r. (IG) 1929 cal. 192 : (80 cr. L. J. 
352), a petition of complaint was filed before 
a Magistrate, Mr. Bhowmic. He summoned, out 
of seven persons named in the complaint, one 
Jafiuram. The case was transferred to another 
Magistrate, Mr. Dutt, under direction of *he 
High Court by the District Magistrate. Mr. Dutt 
discharged Jaduram but summoned the petitioner 
of that case. He came up, in revision, to the 
High Court and contended that it was only the 
Magistrate, Mr, Bhowmic, who could summon 
and not Mr. Dutt. It was held : 

"In our opinion, this rule should bo discharged. The 
petition of Kali Charan Deshi makes it perfectly clear 
that the present petitioner was priina facie instrumen¬ 
tal for the demand of the bribe. If Mr. Bhowmic, who 
took cognizance of the offence, as he did, under S. 100 
(a), Criminal P. C., had chosen to issue process against 
the petitioner, no possible objection could have been 
taken. Mr. Dutt to whom the case was transferred by 
the District Magistrate under the provisions of S. 193, 
Criminal P. C., stood in the shoes of Mr. Bhowmio and 
he had full authority to deal with the case as if he 
himself had taken cognizance of il. The facts cited in 
Khudiram'e ease, 1 C. W. N. 105 to which we have 
referr^ do not seem to us to have any bearing on the 
present case.” 

[Ill The ratio decidendi of this case is that 
what Mr. Bhowmic could do but omitted to do 
could be done by the transferee Magistrate be¬ 
cause be acquires the self-same jurisdiction by 
the transfer under S. 192, Criminal P. 0. Apply¬ 
ing this case to the facts of the present case, the 
test to be laid down is if the District Magistrate 
of Patna when he took cognizance of the offence 
on 6th February 1947, could issue process 
against Mr. Y'unus, the Munsif Magistrate to 
whom the case has been transferred can also do 
the some (without at present considering whe¬ 
ther upon his own information derived from 
evidence in the trial or upon the fresh complaint 
filed before him). In the case of In re Azam 
Sheikh, 7 c. L. J. 249 : (7 Cr. L. j. 318), the Sub- 
divisional Magistrate after examining the com¬ 
plainant summoned one only of the acensed 
persons out of several complained against, in 
the petition of complaint. He then transferred 
the case to an Honorary Magistrate, who acquit¬ 
ted the person originally summoned but issued 
processes against one Azim who had been named 
as an accus^ in the petition of complaint but 
not summoned by the Sub-divisional Magistrate, 
who had taken cognizance. The Sessions Judge 
relying upon a decision of the Calcutta High 
Court reported in Panchu Singh v. Umar 
Mahomad, 4 0. W. N. 346 made a reference 
contending that the Honorary Magistrate 
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could not take cognisance of the offence 
and issue processes against Azim os he had no 
power to take cognisance upon a complaint. It 
was held that it was not necessary for the Hono¬ 
rary Magistrate to take cognisance because the 
Sub-divisional Magistrate had taken cognisance 
of the whole case and by meiely summoning 
one of the accused the Sub-divisional Magistrate 
had not dismissed the case against Azim and 
that the cognisance taken of the whole case 
could not be held to have been annulled by the 
mere fact that the Sub-divisional Magistrate 
summoned one out of several accused named in 
the petition of complaint. In substance, it was 
held that cognisance w^as taken of the cose as a 
whole and the transfer was in respect of the 
case as a whole and it was doubted if a case 
could be transferred piecemeal. Here too. it is 
noticeable that the person proceeded against by 
the transferee Magistrate was one whose offence 
had been taken cognisance of before the trans¬ 
fer though he bad not bdhn summoned. Here 
too the test is whether the Magistrate who took 
cognisance of the offence primarily could do 
what has been done by the transferee Magistrate 
who, it is not necessary, should take fresh cogni¬ 
sance of the offence. In short, taking cognisance 
of the offence is considered to be an accompH- 
shed fact before the transfer and by transfer 
jurisdiction is acquired on the part of the trans¬ 
feree Magistrate of whatever bad been taken 
cognisance of before the transfer. 

C123 In the case of Maihurcu Singh v. Em- 
peror. A.i.R. ( 21 ) 1934 tat. 467 ; (36 cr. l. J, 641), 
the police in a charge sheet submitted by him 
named 28 persons as accused but recommended 
only some of them to be put on trial and tbe rest 
to be released. The Magistrate who took cogni¬ 
sance on the police report did not pass any o^er 
on this recommendation of the police but trans¬ 
ferred the case forwarding the police report to a 
Subordinate Magistrate. It was held that the 
transfer amounted to a transfer of the whole case 
and not of the case as against the persons who 
were recommended by the police to be put on 
trial, and, therefore, the transferee Magistrate 
could proceed against those persons who were 
recommended by the police not to be put on 
trial. In this there is an observation by Varma J. 
which reads: 

_ “The real oouiuBion seems to have arisen by losing 
sight of the faot that cognisance is taken of an offence 
and not of individaal offenders," 

In dealing with the Sub-divisional Magistrate’s 
explanation that in transferring the case to 
the Subordinate Magistrate he had transferred 
the case against the persons recommended by 
tbe police to be tried, his Lordship observed: 

present we are not concerned with what his in* 
teotions were when he transferred the case from his 
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file, bat we have to see whether what ho did on 28th 
Febraary amounted to taking cognizance of tbe offence 
or not. For this purpose, we have to refer to soina of the 
earlier orders and that is why I have quoted them in 
extenso. When tbe charge sheet woe received, at 
least two of tbe accused were in custody, and the others 
were on bail. Tbe learned Sub-divisional Magistrato while 
transferring the case to tbe file of Mr. Haiinian order¬ 
ed personal cognizance to be taken of tho prosecution 
witnesses for 15th March 1933. He also ordered that 
these things should be placed before tho Second OiBcer 
on 3rd March 1933, for passing a remand order on the 
accused and for taking fresh bail. There is nothing in 
thi3 order to indicate ihat he was excluding the peti~ 
iioners frojn the operation of his order simply bccaitse 
the police did not want to ^oceed against them. 
Thareforc, the order of 28lb February 1938 road with 
the earlier orders, in my view, amonnlstotakingcogni- 
zanco of the offence by the Sub-divisional Magistrate. 
Under S. 190, Criminal P. C., cc^nizanco is taken of 
tbe offence and not necessarily <>f tho individual offen¬ 
ders whose names transpii-e in the course of tho in¬ 
vestigation. In tho case of Soureiidra Mohan v. Em¬ 
peror, 37 Cal. 412 : (6 I. C. 8) it was laid down that 
‘taking cognizance does not involve any formal action 
or indeed action of any kind but occurs ns soon as a 
Magistrato, as such, applies his mind tn the suspected 
commission of an offence.’ lu this case, if the Sub-divi¬ 
sional Magistrate acted at all, the order for transfer was 
evidently made under S. 192 of the Code, and unless 
be hod taken cognizance of the caso he could not have 
transferred it to a Subordinate Magistrate. The real 
confusion seems to have arisen by losing sight of the 
fact that cognizance is taken of au offence auvl not of 
individual offenders. The case of Deonarain Singh v. 
Emperor, A.I.R. (20) 1933 Pat. 244 : (35 Cr. L. J. 533) 
clearly points out that the expression ‘case of which 
be has taken cognisance’ in S. 192 (1), Criminal 
P. C., means nothing moro than tho judicial investi¬ 
gation into any offence of which he has taken cogni. 
zance. The explanation of the Sub'divisional Magistrate 
that 'he took cognizance only in respect of the persona 
sent np by the police’ in tho light of ab:>ve observations 
means only this that bo took cognizance of the offence. 
And his action in transferring tbe case without exclu¬ 
ding any of tbe petitioners shows that he transferred 
tbe whole case for disposal. I am therefore of opinion 
that argument that the petitioners were tried without 
jurisdiction cannot succeed." 

[13] Id the case of Raja Madhusiidan Deb 
V. Panu Fashi, A. I. R. (13) 1926 Pat. 368 i (27 
or. L. J. 855), a complaint was filed before tbe 
Sub-divisional Magistrate, who, after making 
certain enquiries under s. 200, Criminal F. C., 
dismissed it. Tbe Sessions Judge directed a 
further enquiry by the same Magistrate, the 
High Court being moved to transfer the 
case to another Magistrate by name Babu 
M. N. Bose. When Mr. Bose began to try the 
case, an objection was taken to the trial on the 
ground that be had no jurisdiction to do so, 
he having been>aaked only to make an enquiry 
under 8. 200 , Criminal P. C., and he having no 
power to take cognisance under s. 190 of the 
Code. Maepherson J. held that cognisance of 
the offence had been taken on complaint by the 
Sub-Divisional Magistrate, and that the trans¬ 
fer of the case under orders of the High Court 
did not amount to a direction under s. 200(1) 
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of tbe Code but was a transfer to an officer 
competent to try the whole case as it stood 
f)efore the Sub-Divisional Officer dismissed tbe 
complaint ■with tbe order for further enquiry 
made by the Sessions Judge super-added. His 
Lordship further observed : 

‘•If the Sub-DivisioDal Magistrate actiDg under 
S. 192(1) transfers a case of which he has taken cogni¬ 
sance before issue of summons (tbe provisos to S. 200 
show that he may do so) the Magistrate who receives 
the case on transfer has power to do ail that is re* 
toisite to try and decide the case, including power to 
issue summons on the accused. He has the same power 
where the High Court directs transfer of the case from 
the file of the Sub-Divisional Magistrate and the case is 
transferred to his file in accordance wi:hthat direction.” 

[14] In the case of Deo Narain Singh v. 
King E7nperoy, 12 Pat. 341 : (a. i. r, ( 20 ) 1933 
?at. 244 ; 35 Cr. D J. 533), the Sub-Divisional 
Magistrate received charge-sheet in which 
29 persons were mentioned as accused, but the 
ijolice forwarded 9 accused persons only making 
an observation against the names of the other 
accused persons in the charge-sheet "not sent up 
for trial." The Sub-Divisional Magistrate trans¬ 
ferred the case to a Subordinate Magistrate for¬ 
warding to him the charge-sheet of the accused 
Iversons forwarded by the police. The case came 
on for hearing before the Subordinate Magis¬ 
trate on 27th September. Five of the persons 
described as absconders in the charge-sheet then 
appeared before him and the trial was then 
taken against 14 persons including the nine for¬ 
warded by the police without any comment by 
the Court, the Crown or the parties. On the 
same day, a petition was filed before the Sub- 
Divisional Magistrate praying that a charge-sheet 
should be called for against tbe remaining seven 
accused persons, that is to say, tbe 7 whom the 
police did not propose to send for trial to avoid 
piecemeal trial. The Sub-Divisional Magistrate 
sent it to the Deputy M^istrate for necessary 
orders. But later, on some consultation be¬ 
tween the Sub-Divisional Magistrate and tbe 
Subordinate Magistrate and on repetition of 
another petition before the Sub-Divisional Ma¬ 
gistrate in the view that tbe Subordinate Ma¬ 
gistrate could not dispose of the mattter as he 
was not specially empowered to take cognisance 
of the cose, tbe Sub-Divisional Magistrate on 
3rd October, called for charge-sheet and when 
such a charge-sheet was received, he made a 
transfer to the same Deputy Magistrate for 
favour of di3ix>sal. After the case proceeded on 
to the stage of defence, the learned Sessions 
Judge being moved made a reference to the 
High Court submitting that the order of 3rd Oc¬ 
tober, of the Sub-Divisional Magistrate was 
without jurisdiction and recommending that the 
same be set aside, His Lordship Maopberson J. 
observed; 


“But tbe correct view appears to be that ‘case of 
wbicb be bas taken cognisance’ means nothing more 
than ‘tbe judicial investigation into any offence of 
which be bae taken cognisance.’ Since 1900 when tbe 
decision in Qolapdcy Sheikh v. Queeti’Empress, 27 
Cal. 979 was given, there has been a cursus ctiriae 
that once tbe Sub'Divisional Magistrate having 
taken cognizance of an offence on a charge-sheet 
submitted by the police in ciicumstances like tbe 
present, bas made over to a Subordinate Magistrate 
tbe chargC'Sheet and the accused forwarded by the 
police in custody or bail with an order that tbe trans¬ 
fer is 'for disposal’, be bas made over tbe judicial in** 
vestigation into the offence and not merely tbe jndioial 
investigation into tbe offence so far as regards the par* 
tioular accused. At one time the Sub-Divisional 
Magistrate or Joint Magistrate made a distinction 
between making over a case ‘for disposal’ and mak* 
ing it over ‘for bearing’, it being understcod that in 
the latter case be did not purport to make over the 
whole case. With regard to this practice, Hender* 
son J. in Ajab Lai v. Emperor, 32 Cal. 783 ; (2 
Cr. L. J. 524) said : ‘Whether such a transfer is made 
is a question of fact depending on tbe intention of 
the Officer making tbe order, which intention must 
be gathered from tbe order itself. Where no 
reservation is made a^ in the cases cited and in 
tbe case before us, 1 should certainly conclude that 
the entire case (in tbe sense above mentioned) bad 
been transferred.’ In tbe present instance, the order 
itself appears to show that the whole case was made 
over. If tbe whole case was made over, tbe Deputy Ma* 
gistrate had full seisin of it. In my opinion, in such 
circumstances it was not open to the Sub'Divisional 
Magistrate, unless bo proceeded under S. 528, to pass 
any orders with regard to the case and in particular to 
call for a charge-sheet against the petitioners.” 

[15] It may be observed that in construing 
the olmrge sheet, bis Lordship said at p. 343 of 
tbe report: 

“Technically he' was probably in error in saying that 
the charge-sbeet had only keen received against 9 per¬ 
sons.” 

[16] It is remarkable to note that in this 
view the whole case according to his Lordship 
means the case against all persons named as 
accused in the charge-sheet though not sent up 
for trial. Had the Sub-Divisional Magistrate in 
this case, as well as in the case reported in 
M athura Singh v. Empero7', A.I.R. (2l) 1934 pat. 
467: (36 Cr. D. J. 641) already referred to, passed 
an order accepting the recommendation of the 
police about the release of some and then trans- 
ferred the case, quite a different consideration 
would arise in the matter of extent of the 
transferee Magistrate’s power to try such per. 
sons as accused of the offence. Hia Lordship 
Maepherson J. has relied extensively upon the 
case of Golapdey Sheikh v. QueeU’Empress, 
27 oal. 979 and, particularly with reference 
to what transfer of a case means, upon the case 
of Ajab Lai v. Emperor, 32 oal. 783 : ( 2 Cr.L. J. 
524). This circumstance leads me to examine 
elaborately the facts and circumstances in Ajab 
LaVs ease 82 Cal. 783 : (2 cr. L. J. 524). The 
passage quoted by Maepherson J. from that 
decision already quoted above is of very great 
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signiBcanCG. To foeaa attention I should re¬ 
quote it here : 

“Whether such a transfer is made is a question of 
fact depending on the intention of the OfBcer making 
the Older, which intention must be gathered from the 
order itself. Where no reservation is made as iti the 
case cited and in the case before ua, I should certainly 
conclude that tho entire case (in the sense above-men¬ 
tioned) had been transferred.” 

[17] This makes it clear that the acquisition 
of jurisdiction by the transferee Court and cor¬ 
responding cesser of such jurisdiction of the 
primary Court depends upon the fact as to what 
had been transferred and necessarily, therefore, 
upon what had been taken cognizance of before 
transfer. The learned Judge has also laid down 
certain general propositions. In view of its im. 
portance, 1 propose to deal with it in some ela¬ 
borate manner. In that case, one Jogeshwar Hoy 
lodged information before the Sub-Inspector of 
Police at Bbagalpore that the petitioners before 
the High Court and several other persons had 
looted his orchard, cut down his bamboos, set 
hre to his bouse and illegally detained him. 
The police submitted a report in B form to the 
Joint Magistrate who however ordered that the 
report should be sent up in A form. That was 
accordingly done, but the petitioners were not 
among tbe persons mentioned in A form report 
and sent for trial by the police under Ss. 147, 
342 and 879. Tbe Joint Magistrate on receipt of 
the amended report passed the following order 
thereon : 

'*ro M. M. Roy, Deputy Magistrate, for disposal,” 

The Deputy Magistrate tried the persons sent 
up for trial and convicted them of certain minor 
offences but expressed the opinion that the case 
for the prosecution had been very much exag 
gerated. On 5th December the conviction was 
upheld on appeal. In the meantime, on 10th 
ootober, the Court Sub-Inspector applied to the 
Deputy Magistrate for issue of warrant of arrest 
against the petitioners and ten other persons in 
connection with the same occurrence. The 
Deputy Magistrate refused to issue processes. 
Thereafter the District Superintendent of Police 
approached the Joint Magistrate and requested 
him that the petitioners should be proceeded 
against. The Joint Magistrate acceding to this re¬ 
quest made an order for summons to issue to the 
petitioners. The petitioners moved against this 
order. The question that was considered by the 
High Court was whether in the circumstances, 
tbe Joint Magistrate%ad jurisdiction. Henderson, 
J. who delivered the leading judgment largely 
relied upon the cases re^rted in Golapdey 
Sheikh v. Queen-Empress, 27 Ool. 979, Moul 
Singh v. Mahabir Singh, 4 0. w. N. 242 and 
Badhabiillav Boy v. Benode Behari Boy, So 
cal. 449 and observed : 


Yunds (Say J.) Patna 53 

‘From these autborltics tbe following proposition;- 
appHcablo to the present enso may be deduced : 

Firf.tly. the order made by tho Deputy Magistrate in 
the case before us amounted to a discharge. 

Secondly, that the order making over tho case to the 
Deputy Magistrate for disposal wae an order making 
over tho whole case mentioned in tho original (jolioe 
report to the Deputy Magistrate. 

Thirdly, that until tho District Magistrate had with¬ 
drawn tbe caso so made over from tbe tile oi tho Deputy 
Magistrate to that of his own Court ho bad no powe; 
to mako any order save an order for further en'i'.-.ii Y 
under S. 437, Criminal P. C.” 

Then he concluded with tbe following words : 

*T agree generally with the views exj.>rcsscd in the 
cases cited, and I would hold therefore that the order 
of tba Deputy Magistrate refusing to issue process on 
the ground that it was unnecessary to take further 
action amounted to a discharge, that although the Dis¬ 
trict Magistrate had power to cal! for tlie record and 
makeanordec for further enquiry, the -Toiut Magistrats 
had no power, so loug as the case had not been with¬ 
drawn from tho file of the Deputy Magistrate (and if 
was not withdrawn), to make the order for tbe issue of 
Eummone to tho petitioners.” 

With regard to the names of tbe petitioners no^ 
having been mentioned in tho a form report it 
was observed by Goidt, J. at page 79i of tho 
report : 

“It is truo that in tho A form submitted by the, 
Police tbe names of the petitioners were not nientioned, 
but. it appears to mo that tbe order “To Babu M. M. 
Roy for disposal” means that tbe whole case woe tracs -' 
fened, so that it would have been competent for tbe 
Deputy Magistrate to issue processes for the attendanca 
of any persons named in the B form previously submitted, 
who weie shown by tbe evidence to be concerned in the 
commission of tho offence, which the Deputy Magis¬ 
trate was trying.” 

Ci8J I shall also passingly refer to Badha-/ 
bullav Boy v, Benoae behari, 30 caL 449. In 
that case the petitioner before the High Oour^ 
had been mentioned as accused in tho petition- 
of complaint, but no process had been ordered 
to be issued against him. The District Magis¬ 
trate transferred the ca^e ; notwithstanding the 
transfer, however he acting on the petition of 
complaint, passed an order issuing proce^ 
against the petitioner. It was held that the whole 
complaint had been transferred and, therefore, 
his order was without jurisdiction. 

[19] In the case of Shukadeva v. Hamid 
Hian 7 Pat 661 : (a.I.K. (16) 1928 Pat. 5S5 ; 29 
cr. L. J. 942) the police submitted a report as' 
to commission of certain offence before the Sub- 
divisional Magistrate who considered the police 
report and passed an oider in the following 
terms : 

“Enter true under S. 302. Accused unknown; evi¬ 
dence unreliable.” 

Then there was a petition before him challeng¬ 
ing the police report which be disposed of by 
reference to his previous order. The District 
Magistrate was moved, who directed the police' 
to submit a charge-sheet. The High Court was 



54 Patna 


N. Baksi V. M. Yunus (Bay J.) A. 1. R. 


moved against this order. His Lordship, Jwala 
Prasad, J. pnfe the case thus • 

“The report having been once placed before the 
Sul^divisional Officer and disposed of by him could not 
be again put up before the District Magistrate. It went 
to him on account of the petition of Hamid Mian in 
which be complained of the order of the Sub-divisional 
Officer refusing to take cognizance of the ofience and 
also not taking action upon his petition of the 13th 
August protesting against the police investigation.” 

It was held by his Lordship: 

^ “It seems to me that such an order must be a judi¬ 
cial one as calling upon the accused to take his trial 
and fettering his liberty, and I do not think that the 
District Magistrate had the power under the Code to 
for a charge sheet after the final report was put up 
before a Magistrate empowered to take cognizance of 
the ofience under S. 173 and disposed of by him. The 

order of the District Magistrate must, therefore, be set 
aside.” 

I understand this decision to mean that the 
jurisdiction of the District Magistrate and of 
the Sub-divisional Magistrate to take cognizance 
of an offence on police report are concurrent. 
Of the two officers having concurrent jurisdic¬ 
tion, one having exercised it, the other's jurisdic¬ 
tion as concurrent original jurisdiction must be 
taken to have been completely excluded. Of 
course, if the order of the Sub-divisional Magis¬ 
trate in the case last cited would amount to an 
order of discharge, the District Magistrate would 
have revisional jurisdiction to interfere and to 
substitute what he considers to be an appropriate 
order for the order passed by the Sub-divisional 
Magistrate to put the accused persons on trial. 
We are at present, however, concerned with the 
oononrrent original jurisdiction of two Magis¬ 
trates, namely, the District Magistrate on the 
one band and the transferee Magistrate on the 
otier. In that aspect of the case, this decision 
also throws some light. 

[ 20 ] I will now proceed to consider another 
aspect of the case, but before doing so, I must 
summarise the propositions that are deduoible 
from the authorities already reviewed. To my 
mind the propositions are : (l) that the jarisdio- 
tion to take cognizance of an offence is conferred 
primarily by the Code of Criminal Procedure. 
(2) that the same jurisdiction is derived from or 
delegated by the Magistrate entitled to take 
c(^izance under the statute by an order of 
transfer, and the transferee Magistrate, irrespec¬ 
tive of his having been empowered under the 
statute to take cognizance of offences, acquires 
a jurisdiction to do so, but this jurisdiction can 
in no circumstsneo be conceived to be more than 
or in any way in excess of what the transferring 
Magistrate had under the statute, whether the 
transfer is made by the Magistrate taking cogni- 
^oe or is made under a direction of the High 
Coyt does not make any difference, ( 3 ) the 
ambit of the jurisdiction of the transferring 


Magistrate (to use a convenient expression) is 
the measure of the extent of the transferee 
Magistrate’s jurisdiction, that is to say, what 
could not have been done by the Magistrate 
taking cognizance of the case or the offence 
either upon complaint or upon police report or 
upon any other information or knowledge can¬ 
not be done by the transferee Magistrate unless 
he is armed with a jurisdiction to take cogniz¬ 
ance, primarily, under the statute and unless 
the offence and the offenders come within his 
territorial jurisdiction. In this view of the mat¬ 
ter, the position resolves itself into this whether 
on the complaint that was originally filed on 6tb 
February I9i7, before the District Magistrate of 
Patna, he could issue process against Mr. Yunus. It 
appears that in that complaint it has been hinted 
that Mr. Yunus was connected with the offence. 
If the matter rested there, it could be very safe¬ 
ly predicated that at that stage and on that 
petition of complaint the District Magistrate 
could summon Mr. Yunus. Directly parallel to 
this case in this view of the matter is the case 
of Hemendra Nath Seri v. Emperor, A.i.R. (le) 
1929 Cal. 192: (30 Cr. D. J. 352), which has alre^y 
been cited. There, the petitioner before the High 
Court had not been named os an accused in the 
petition of complaint and bad been cited as a pro¬ 
secution witness, but there were facts mentioned 
in the x}etition of complaint which showed, in 
their Lordships* judgment, that the petitioner 
before them was prima facie instrumental for 
the crime. Taking these circnmstances into con- 
sideratioD their Lordships said : 

“If Mr. Bbo^mic, who took cognizance of the ofienoe, 
as be did, under S. 190(a), Criminal P. G., bad oh(»en 
to issae process against the petitioner, no possible objec¬ 
tion could have b^n taken.” 

It is, therefore, to be seen in the present case 
if on the petition of complaint of 6th February, 
the District Magistrate chose to issue process 
against Mr. Yunus there could have been any 
possible objection, the principle being that what 
the primary Magistrate taking cognizance could 

not do, the transferee Magistrate cannot_ thi? 

lost becomes the only important question to be 
answered in this case. The learned Advocate- 
General would say that as the offence complained 
of is one of defamation under S. 600 , Penal Code, 
no process could be issued against Mr. Yunus 
without the persons aggrieved, namely, Mr. N. 
Bakahi, filing a complaint against him. He sub¬ 
mits that as the complainanl^xpressed himself to 
say that he had till then no materials before hiTn 
by which he could establish the guilt of Mr. 
Yunus and that he thus refrained from, at least 
till then, asking the Court to take steps against 
him, it could be said that in view of the provi¬ 
sions of 8,198, Criminal P. C.,the District Magis- 
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trate should not have been competent to issue 
proce^ against Me. Yunus on the basis of that 
petition of complaint of 6th February before him. 
It is, therefore, urged that what the District 
Magistrate could not do then, the Munsif Magis¬ 
trate to whom the case is transferred under the 
direction of the High Court cannot do, in exer- 
cise of the jurisdiction that he acquires by order 
of the transfer. 

[21] It seems well settled that a transferee 
Magistrate without statutorily qualilied to take 
cognizance of an offence under s. 190, Criminal 
P. C., can, after he gets seisin, by transfer, of a 
oase, try the accused persons for an offence other 
than the one of which cognizance was taken 
before the transfer arising out of the facts stated, 
if be finds in course of the trial that such an off¬ 
ence has been committed and that it can be leg- 
ally tried along with the offence involved in the 
oase transferred. It has also been seen that such 
a Magistrate can also try a person not arraigned 
as an accused iu the case transferred to him 
along with the accused persons against whom 
process has been issued l^foro transfer, if such 
a person is mentioned either in the petition of 
complaint or police report as having connection 
with the offence, so that the primary Magistrate 
could also without possibility of any objection 
issue process against him. There, however, may 
arisb a oase where such a Magistrate finds in 
conise of the evidence in the trial that some 
person appears to him to have committed an 
offence but such a person bad been neither 


named as an accused nor mentioned as having 
any connection with the offence in the documents 
on which primarily the cognizance of the offence 
was taken. In such a oase, the question arises 
whether the transferee Magistrate can try and if 
he does so whether he contravenes the provision 
of 8.190, Criminal P. C. In the case of Emperor 
V. Chedit 28 ALL. 212 : (2 Cr. L. J. 809), ono 
Ohedi was left in possession of certain licensed 
premises and while in such possession he refused 
admission to the police going there. On this, 
Obedi'a employers, the licensees of the premises, 
were charged under s. 166 before a joint Magis¬ 
trate. He acquitted the licensees and forthwith 
under S. 190 (i)(c) took cognizance of the offence 
against Chedi and tried, convicted and sentenced 
him to rigorous imprisonment. It was held by 
Richards, J. that the conviction was bad because 
the Magistrate neglected to comply with the 
provisions of S. 191. This case was noticed by 
their Lordships of the Privy Council in the case 
of Abdul Rahman v. Emperor^ M i. A. 96 at 
page 102: (a.i.b. (u) 1927 p. o. 44 : 28 cr. L. J. 
259). The oase before their Lordships of the 
Privy Council was that while a Magistrate 
bad taken cognizance of one offence upon 


complaint and convicted the accused person of 
another offence legally triable in the same trial 
Hjiit not mentioned in the petition of complaint, 
the conviction was challenged on the ground 
that the Magistrate shall bo deemed to have 
taken cognizance under s. 100 (i) (o) and should 
have, therefore, complied with the provision 
of s. 191. The Rangoon High Court in V. M. Abdul 
Rahman v. Emperor, 9i l. C. 717 : (a.I.B. (18) 
1926 Rang. 53 : 27 Cr. L. J. 669) had overruled 
this contention in coming to the conclusion that 
the cognizance was taken upon the complaint 
and that the additional ofi'enco with which the 
accused persons were charged could be tried 
in the same trial under the provisions of 3. 235 
of the Code and that in such a case the cogni¬ 
zance shall be hold to have been taken upon the 
complaint. In support of the appeal before their 
Lordships, the authority of Emperor v. Chedit 
28 ALL. 212 ; (2 Cr. L. J. 809) wos cited. Their 
Lordships of the Privy Council observed : 

"The complaiot is that tho Magistrate did not inform 
Iho accused that ho rvaa entillod to have tho case tried 
by another Court, and for this purpose reliance is 
placed upon tho ease of Emperor v. Chedi, 28 All. 
212 : (2 Cr. L. J. 609) where a Magistrate when trying 
tho owners of certain licensed premises on a charge 
c£ rofasing to admit tho police, acquitted tho employers 
and forthwith proceeded to try and convict the servant 
without giving him an opportunity of electing to be 
tried by another Magistrate. 

But in that case the Magistrate was proceeding under 
cl. (c), whereas in this case ho wos proceeding under 
cl. (a). It was not a oase iu which, while trying ono 
person tho Magistrato finds occasion to formnlato a 
charge against some one else, hot a case iu which he 
was taking cognizance of an oficneo after receiving a 
complaint of tho facts which constituted the ofience. He 
formulated this second charge, as be formnlated the 
first, in coDseqaenco of the one complaint." 

TheBe observations of their Lordships of the 
Privy Council lend support to tho correctness of 
tho decision in Emperor v. Chedi, 23 ALL. 212 : 
(2 Cr. L. J. 809), just cited. 

[ 22 ] There are two other cases of the Calcutta 
High Court however which strike a discordant 
note to tho vfew propounded in Emperen' v. 
Chedi, 28 ALL. 212 : (2 Cr. L. J. 809). In the 
case of Jagat Chandra v. Queeri-Empress, 26 
cal. 786, cognizance was taken of the offences 
under ss. 352, 354 and 109, Penal Code, on a 
complaint against three persons. The Magistrate 
on examining the complainant on oath and some 
witnesses issued summonses against the three 
persons named as accuso-1 in tho petition of com¬ 
plaint as well as the petitioner before tho Court. 
Subsequently, charges under Ss. 193 and 109 were 
framed. The petitioner moved the High Court 
on the groimd that the Magistrate could not 
try him as he bad taken cognizance of the offence 
against him under S. 190(i) (c) of the Code on 
the ground that his nome was not mentioned in 
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tbe petition of complaint on which primarily 
cognizance had been taken. The Calcutta High 
Court held, negativing this objection, that in^ 
that case cognizance was taken under s. 190 (1) 
(a) that is, upon the complaint, and not under 
clause (c). This case, however, does not meet the 
difficulty that is involved in the question before 
VLS which is whether the transferee Magistrate 
having no statutory power to take cognizance 
ever upon complaint can put on trial a person 
not named in the i)etition of complaint. In the 
case referred to, the Magistrate had the statu¬ 
tory power to take cognizance upon complaint 
as well as upon other information or his know¬ 
ledge. 

[ 2 S] To the same effect is another decision of 
the Calcutta High Court in the case of Dedar 
Sux V. Syamapada Das, 41 cal. 1013 : (a. i. r. 
(l) 19U cal. 801 : 16 cr. L. J. 546). In this 
case, the husband filed a complaint against cer¬ 
tain specified persons under Ss. 342 and 363. The 
complainant was called upon to prove his case. 
Later, he presented a petition for withdrawal 
which was not allowed, and the Magistrate pro¬ 
ceeded to summon witnesses and ultimately 
examined the girl and certain other prosecution 
witnesses and found that though there was no 
Batiafactory evidence against the original accused, 
there was sufficient evidence against other per- 
Bons, and treating the girl as the real complain¬ 
ant issued processes against them for offences 
under Sa. 842,852 and SG3, Penal Code. The Mag- 
istrate was not empowered by the local Govern¬ 
ment to take cognizance imder s. 100 (l) (c). 
The petitioner moved the High Court. Following 
the case of Charnchandra Das v. Narendra 
Krishna Chakravartl 4 c. W. N. 3G7 and 
Baghab Acliarjee v. Emperor, 3 c. W. N. 
colcoixan^ not following Khudiram Mookerjee 
V. Emperor, i c. W. n. 105, it was held that the 
Magistrate took cognizance nnder cl. (la) of 
S. 190 of the Code and not under clause (o). 

[24] In this state of conflict of authorities, I 
should rather assume—though on my part I 
should accept as correct the view expressed in 
Kh'udiram*s case, 1 C. W N. 106 — that a trans- 
feree Magistrate to whom the ease, taken cogni¬ 
zance of, on complaint, has been transferred can in 
course of trial not only add to the charge other 
offences not complained against but arising out of 
the same transaction and disclosed in the evidence 
but also can put on trial other persons whose 
names do not appear as accused in the petition 
of complaint either directly or indirectly. Still 
the question remains whether he can take cog- 
Uisance of such an offence against any person 
which is one of those offences in which some 
prerequisites are required to be fulfilled before 
cognizance can be taken. Under s. 198 , Criminal 


P. 0,, offence of defamation cannot be taken 
cognizance of without a formal complaint by 
the person aggrieved. I have shown that 
complaint in the present case can by no stretch 
of reasoning be held to be a complaint against 
Mr, Yunus. It is to be borne in mind that in 
case of such offence it is optional with the com¬ 
plainant either to proceed or not to proceed 
against the accused, and it is equally optiomd 
with him to proceed against some of the accused 
persons and not to proceed against others. Un¬ 
like the rules of procedure in civil cases, there 
is no law in criminal cases that all persons who 
can be tried together for an offence must be 
made accused persons. In the circumstances 
test is if the District Magistrate who took cogni¬ 
zance on the original complaint could not issue 
process against Mr. Yunus how could the trans¬ 
feree Magistrate do ? In reply to a question 
put by me in course of argument, Mr Ynnua 
replied that it is a misapprehension to think that 
the transferee Magistrate could not take cogni¬ 
zance of the offence against him, on a petitioo 
filed before him. This answer overlooks the fact 
that the transferee Magistrate, in ^is cose the 
Munsif Magistrate, is not empowered to take 
cognizance upon a c 'mplaint. He can, as has 
been shown by a review of authorities herein- 
before mentioned, assume to himself the self-samo 
jurisdiction which the Magistrate taking cogni-’ 
zance had on the very petition of complaint. In 
that extended or limited sense of his powers ha 
could exercise the same power as the transfeor- 
ring Magistrate limited to the extent of the peti¬ 
tion of complaint filed before him and extended 
to the extent permitted hy sections relating to 
the trial of summons cases, warrant cases, and 
cases in which an enquiry preliminary to com¬ 
mitment to the Court of Session is made, because 
in determining his jurisdiction the question is 
whether there was a complaint* ag-vinsfc TAc. 
Yunus before the District Magistrate of Pates. 
It has been argued very strenuously that once a 

Magistrate takes cognisance of an offence_and 

taking cognisance means judicial investigation of 
the offence—it follows that it amounts to taking 
cognizance of the offence against all persons wko 
may be found to have committed the same. Bub 
this even if ordinarily correct must be limited 
by the requirements of the statute in case of 
particular offences in which the Magistrate can¬ 
not try a person without some condition prets- 
dent being fulfilled. Take for example a case in 
which the previous sanction of the Qovemmmit 
or some departmental authority is required bs- 
fore a criminal proceeding can be ioitiated. Oan 
such an offence be taken cognizance of by a 
Magistrate who has seisin of a case eiUier upon 
a complaint or upon a police report not relating 
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to that offence but subsequently fiom evidence from this Court that Mr. Yunus should be tried 


comes to the conclusion that such an offence 
has been committed ? The answer to this ques¬ 
tion is necessarily in the negative. 

[96] I will now refer to some oases which 
establish this proposition quite clearly. In the 
case of Empress of India v. Kalu, 6 all. 233, 
one Dubri complained against Kalu for an 
offence of rape committed on his wife. In course 
of evidence, it was found that the offence of 
which the accused could have been punished 
was one of adultery, and the trial Court convic¬ 
ted Kolu of adultery. The High Court held : 

“If a oriminal charge of adultery is to be preferred, a 
formal complaint of ^at oSence must be instituted io 
the manner provided by law and if it is not, S. 478 will 
not have been satisfied." 

The learned Judge also observed : 

“I do not think that the circumstance of his (hus¬ 
band's) appearing as a witness for the prosecution 
of that offence can be regarded as amounting to the ins- 
titntion of a complaint for adultery in the sense of 
S, 478. The expression complaint is a perfectly well 
understood one." 

[26] In the case of Queen*Empress v, Deoki- 
nandan, 10 all. 89 the petitioner had been 
convicted under s. 500, Penal Code in the follow¬ 
ing circumstances. A complaint was made in 
writing but it did not contain a charge under 
S. 600, Penal Code, but there were allegations 
regarding charges under Ss. 352 and 604, Penal 
Code. The Joint Magistrate after having exa¬ 
mined the complainant on oath passed an order 
to the effect : 

“Let summons issue under Ss. 506 and 500, Penal 
Code.” 

Later on, he convicted and sentenced the accused. 
It was held that in view of the provisions of 
8 . 198, Criminal P. C., no cognisance could be 
taken of the offence of defamation without a 
formal complaint. Besides, sub section (3) of 
S. 238, Criminal P. 0., is decisive on the point. 

[27] In the circumstances, it is difiBcult to 
hold that the District Magistrate of Patna acted 
without jurisdiction in entertaining the com¬ 
plaint and in issuing process against Mr. Yunus 
and that the proceeding now obtaining before 
him is not a proceeding in law for the purpose 
of exercising powers of transfer by this Court 
to the Court of the Munsif Magistrate at Bbagal- 
pure. At the same time, the fundamental prin¬ 
ciple is that proceedings relating to almost the 
same, though not identical, subject-matter should 
not be gone into simultaneously in two Courts 
so as to probabilise conflicting decisions. In the 
interest of justice, it is required that the Munsif 
Magistrate who has seisin of Uie case will be the 
proper person to dispose of the subject matter 
of the present complaint. The petitioner has 
approached this Court in order to avoid multi- 
pUoity of proceedings and he wants an order 


along with the other accused persons in the same 
trial now pending before the Munsif Magistrate 
In all fairness to the accused, it is but just anc^. 
proper that this matter should bo disposed of by 
the Munsif Magistrato though the petitioner 
may be justified in filing a complaint before 
the District Magistrate in order to avoid the 
difficulty of law inasmuch as the Munsif Magis¬ 
trate is not empowered to take cognizance of 
the offence and though tho proceeding before 
the District Magistrate cannot be held to bo 
void so that no notice can be taken of it 
it is at the same time clear that the District 
Magistrate should not be allowed to thrust 
the trial on the opposite party in haste while 
the fate of another trial already taken against 
his co-acoused is hanging in balance. I shall not 
be understood to say that the trial against 
Mr. Yunus must, in any view, await the termi¬ 
nation of the other trial. It will be for tho 
Munsif Magistrato to consider. We have nob be¬ 
fore us the materials that require to ho consi¬ 
dered in this behalf. The order, therefore, tha; 
we propose to pass is that tho proceeding nov- 
pending before the District Magistrate of Patna 
and arising out of the complaint filed by the 
petitioner against Mr. Yunus should be trans¬ 
ferred to the Munsif Magistrate, Bhagalpore 
who should be competent either to issue proces? 
against Mr. Y’’anu3 in order to try him either 
jointly with tho other accused persons or side h> 
side or to stay the proceeding till tho termination 
of the pending case. In doing so he shall have tc 
appreciate the nature of the evidence against 
the accused persons of that case and Mr. Yunns, 
in order to judge how far it will prejudice either 
all or any one of them in their defence and alsc 
to see if duplication of trial can be avoided 
without such prejudice. This Court, therefore 
cannot accede to the petitioner’s prayer of 
directing that Mr. Yunus’s trial shall be taken 
up by the Munsif Magistrate jointly with the 
other accused, nor tho prayer of the opposite 
party that the proceeding before the District 
Magistrate of Patna shall be quashed or declar¬ 
ed void ah initio. 

[28] In the result the petition for transfer is 
allowed and the prayer for a direction for joint 
trial is disallowed, the consideration of which 
matter is left to the Munsif Magistrate of Bhagal¬ 
pore, in the light of the observations herein 
before made. 

[ 29 ] Shearer J.— I am in entire agreement 
with my learned brother in thinking that it 
should be left to the learned Munsif Magistrate 
to decide whether or not to issue process against 
the proprietor of the newspaper, and, in the 
event of his deciding to issue process, to decide 
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also whether the proprietor should be tried 
separately or should be tried along with the 
editor, printer and author, or supposed author, 
of the hbel. It is undoubtedly open to this Court 
under clause (i) of S. 526 (i), Criminal P. C., to 
order that this offence of defamation should be 
enquired into and tried by the learned Munsif- 


Magistrate. As I understand it, the order 
which my learned brother proposes to make is 
substantially an order under that clause, and I 
have no hesitation in agreeing to it. In this 
view of the .matter, it is scarcely necessary to 
consider the highly technical point which was 
raised by Mr. Yunus. I am myself inclined to 
think that in consequence of the order made by 
Meredith, J. the learned Munsif-Magistrate had 
jurisdiction to try this offence, and having juris* 
diction to try it, necessarily had jurisdiction to 
entertain an application that process should 
issue against the proprietor of the newspaper. I 
doubt myself if s. 198 of the Code was really a bar 
to the learned Munsif-Magistrate entertaining 
such an application. It cannot, I think, be said 
that in entertaining such an application the 
learned Munsif^Magistrate is taking cognizance 
of the offence, as cognizance of the offence has 
already been taken. Even, however, if Mr. 
Bakshi, instead of making the complaint which 
he did to the learned District Magistrate of 
Patna, should have made an application to the 


learned Munsif-Mogistcate, it is open to this 
Court, in pursuance of the powers conferred on 
itby S. 661-A of the Code, if not in pursuance of 
the powers conferred by s. 626 of the Code, to 
direct that the petition of complaint and the state, 
mest mode on solemn affirmation by Mr. Bakshi 
should be sent to the Court of the learned 
Munsif Magistrate and that the learned Munsif- 
Magistrate should treat them as an application 
to summon the proprietor, it beiug, of course, 
open to the learned Munsif-Magistrate, before 
taking any action, to require Mr. Bakshi to 
attend and to examine him further. 

[30] It was stated in the course of argument 
that Mr. Bakshi had instituted two other prose- 
cations against the printers and publishers of 
two other newspapers in which also this libel 
appeared. I cannot help thinking that Mr. 
Bakshi might have as effectively vindicated his 
character by bringing a suit for damages against 
the newspaper which was originally responsible 
and that the institution of these various crimi- 
nal prosecutions is likely to involve an unneces- 

sarily large expenditure of publio time and 
money. 


S.c. 


Petition allowed. 


A. I. K. (36) 1949 Patna 98 [C. N. 

Imam and Narayan JJ. 

Deonandan Singh and others—Petitioners 
v. Thakur Singh and others—Opposite Party. 

Griminal Bevn. No. Ill of 1948, Decided on 20th 
April 1948, against order of Addl. District Magistrate, 
Gaya, D/- 3rd February 19-48. 

(a) Criminal P. C. (1898), S. 145(4) — Crops se¬ 
vered and stocked on land which is not subject- 
matter of dispute, cannot be attached. 

The crops that had already been cut and kept in the 
Khaliban (storing place) which lies in plots whlob are 
not the subject-matter of dispute are movable pro¬ 
perty, and consequently the Magistrate has no juri^io- 
tion to attach them under S.143 (4): A. I. B. (26) 1988 
Fat. 527 ; 80 Cal. 110 and A.l. R. (4) 1917 Pat. 183, 
Rel. on ; 14 I. G. 759 (Mad.) and A. I. B. (16) 1928 
Sind 68. Disiing. \ A. I R. (16) 1928 Sind 193, 
Ref.\ 49 Cr. L. J. 16, [Paras 11 and 13] 

Annotation:—(*46’Com) Criminal P. C,, S. 146 

(b) Precedents—Practice—Patna—Calcutta de¬ 
cisions to be preferred to those of other High 
Courts. 

Even if a contrary view baa been expressed by any 
of the other High Courts, the Patna High Court ought 
to follow its own decisions and those of the Calcutta 
High Court. [Paras 6 and 14] 

Ldkshman Saran Sinha —for Petitioners. 

Nripendra Nath Ray—fox Opposite Party. 

Narayan J.— IThis is an application by the 
second pai‘ty to a proceeding under B. 146, Cri¬ 
minal P. C. The subject of the dispute is about 
50 to 60 bighas of bakasht lands, and the learned 
Sub- divisional Magistrate of Jehanabad has mode 
an order of attachment in the following terms : 

“As there is a Eerioua apprehension of breach of peace 
as said above, the lands in dispute are attached under 
S. 145 (4), Criminal P. 0. and the local Police is di¬ 
rected to get the crops harvested through the local 
Sirpanch and the Bojbas kept separately. The Bojbaa 
of paddy crops already cut by the men of the landlords 
are also attached under S. 145 (4), Criminal P. 0., in 
the Khaliban.” 

. [ 2 ] The present application is directed against 
the latter part of the order relating to the Bojbas 
of paddy crops already cut. 

[3] On 20-11-1947 a proceeding under 3. 144 , 
Griminal P. C., bad been drawn np by the 
learned Snb-divisional Magistrate, and on 6 - 12 - 
1947 he cancelled notice against these petitioners 
and made the notice absolnte against the oppo¬ 
site i)artie8. Thereafter, the petitioners cut the 
paddy crops of the disputed plots and stored 
them in plots Kos. 290 and 266 where the paddy 
bundles of certain undispnted lands bad been 
stored from before. It is said that a few days 
after, under the executive orders of the District 
Magistrate, the Sub-divisional Magistrate drew 
up a-proceeding under S. 146. Criminal P. O..out 
of which this application arises, with respect to 
the said bakasht lands. The learned Magistrate, 
as already pointed ont, attached the lands as 
well as the paddy bundles lying in the Ebalihan 
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in plots Nos. S90 and 265. Some thrashed paddy 
kept in that IChalihan was also attached. The 
petitioners objected to the attachment, but their 
objection was overruled. They then moved the 
District Magistrate against the order of the 
Snb.diyisional Magistrate, but the learned Addi. 
tional District Magistrate by his order dated drd 
February 1948 rejected this application. The 
second party have, therefore, come up to this 
Court in criminal revision. 

[4] The contention on behalf of the peti. 
tioners is that the crops that had already been 
cut and kept in the Kh^ihan which lies in plots 
which are not the subject-matter of dispute are 
movable property, and that consequently the 
Magistrate had no jurisdiction to attach them 
under 8. 145 (4), Criminal P. 0. The proviso to 
8. 146 (4) under which the attachment has been 
made, runs as follows : 

'*Provlded that, if the hfagietrate considers the case 
oneofemergency, hema; at any time attach the subject 
of dispute pending his decision under this section.” 

C6l The question, therefore, arises whether the 
produce of these lands which bad already been 
out and brought to the Kholihan can be regarded 
as the subject of dispute. In my opinion, there 
is no substance in the contention of the opposite 
party that the produce which hod been out before 
the dispute arose should also be regarded as the 
subject of dispute. 

[6] In Hajhidra Lall v. Brichh Kitrmi, 

A.I.B. (26) 1938 Pat. 527 : (40 Cr. L. J. 125) it 

was held by this Court that 

*'orop8 oat and severed from the land are from their 
very nature moveable property. To hold that such 
crops do come within the meaning of S. 145 (2) would 
to unduly straining the meaning of ‘immovable pro* 
perty* to which alone the provisions of S. 145 are 
ap]^oable.” 

No doubt this is a decision only by a single 
Judge of this Court, but his Dordship Chatterji 
J. followed the decision of the Calcntta High 
Court in Bainzan All v. Janardan SingU, 
30 Cal. 110. This Calcutta case was decided 
by a Division Bench of that Court and it was 
pointed out by their Lordships of the Cal¬ 
cutta High Court that chapter xil, in which 
8.145 occurs, is headed "Disputes as to immo¬ 
vable property" and that it was absolutely 
clear that by "croi» and other produce of 
land" in sub-section ( 2 ) were intended to be 
meant crops or other produce of land attached 
to the land, and not crops which had been 
severed. Even if a contrary view has been es- 
ptessed by any of the other High Courts, we 
ought to follow these decisions of the Calcutta 
Court and our own High Court. 

CtI In another case of this Court in Sunder 
Mull V. Jhari Lull, A. i. B. (4) 1917 Pat. 163: 


(18 Cr. L. J. 766) a similar view was taken and 
it was held that 

“a Magistrate has under S. 145, Criminal P. C., 
power to deal with moveable property which represents 
the produce of the land in dispute if the produce i? 
attached to or if the same is cut and lying on the land 
in dispute under the section: but if the produce oi 
the laud baa been removed and is wholly unconnected 
with and dissociated from the land in dispute then the 
Magistrate is deprived of jurisdiction to deal with it 
under 8. 115, sub-s. (2).” 

It is true that this was a case of a mica mine, 
but the principles laid down by their Lordships 
are, in my opinion, fully applicable to the facts 
of this case. 

[8] Reliance has been placed by the learned 
advocate for the opposite party on a decision 
of the Sind Court reported in Emperor v. 
Rahimdino, A. I. R. (16) 1928 Sind 68; (28 Cr.L J. 
969). From the facts of this reported case, it ap¬ 
pears that reaping had begun at least over a 
portion of the disputed land after the prceeedings 
had been initiated. Moreover Sind does not ap¬ 
pear to be consistent in its views on this point, 
as it was held by the Sind Court in Belumal v. 
Pherumal MadanmuJ,, ill i. o. 44i ; (a. I. R. 

(15) 1928 Sind 193 : 29 Cr. L. J. 867) that 
“crops which have been cut and gathered on the 
(hreshiog floor are not crops or other produce of land 
within the me.aniDg of subjection (2) of 8, 145, Crimi- 
nal P. C.” 

[9] The learned advocate for the opposite 
party has also relied on a Madras case reported 
in Srinipasa Pillai v. Satkayappa Pillai, 13 
Cr.L J. 295 : (14 I.C. 759 (Mad.)) But it appears that 
in this case the Magistrate's order was confined 
to crops harvested since the beginning of the dis¬ 
turbance. The fact of this case cannot be regar¬ 
ded as similar to the facts of the present cose 
before us. 

[10] The Allahabad cose in Gaya Prasad v. 
Emperor t A.I.B. (36) 1948 ALL. 94: (49 Cr L J. 15) 
has also been referred to by the learned advo- 
cate. Bub the facts of this case also cannot be 
regarded as similar to the facts of the present 
case before us, as it appears from the judgment 
of Malik J. that the trees which had been out 
from the subject of dispute were still lying on 
the ground which was the subject of the dispute. 
Even if. however, this ruling contains observa¬ 
tions which can go to help the opposite parties 
before us, I do not think we should follow this 
decision of a single Judge of the Allahabad High 
Court in preference to the decision of a single 
Judge of this Court or of a Division Bench of the 
Calcutta High Court. 

[11] I, therefore, hold that the learned Magis¬ 
trate had no jurisdiction to attach the Bojhas of 
paddy crops or the crops lying in the Khalihan 
which stands on plots NOS. 290 and 265 which are 
not the plots in dispute. 



60 Patna Deonandan Singh v. Thakur Singh (Imam JJ A. 1. B. 


ti 2 ] The application is allowed and the order 
of the learned Subdivisional Magistrate attach¬ 
ing the Bojhas of paddy and the paddy crops 
lying in the Khalihan on plots Nos. 290 and 265 
is set aside. 

[13] Imam J_In the relief portion of the 

application filed in this Court, only that portion 
of the order passed under S. 115, Criminal P. C. 
is questioned which directs the attachment of 
the paddy crops stored in the Khalihan in plots 
NOS.290 and 265. Section 145, Ci’iminalP.G is to be 
found in chap, xii, which is headed “Disputes as 
to immoveable property .’* The first sub-section to 
the section uses the expression “a dispute likely 
io cause a breach of the peace exists concerning 
any land or water or the boundaries thereof wi- 
thin the local limits of his jurisdiction.” Sub- 
section ( 2 ) has explained as to what is meant by 
the words 'land or water.* According to this sub- 
section, it includes buildings, markets, fisheries 
crops or other produce of land and the rents or 
profits of any such property. That it was ne- 
cessary to explain the expression “land or water*' 
appears to be clear, for instance, a building on 
any such land could not be regarded as land 
without an explanation. Accordingly in sub-sec- 
tdon ( 2 ) it was specifically stated that the expres¬ 
sion 'land or water’ does include a building. A 
building cannot but be on land, and therefore, 
it must be regarded as a part of the land capa. 
ble of attachment in proceedings under 8. 145. 
Similarly, a market cannot be held except on 
land, and if on the land, which is the subject- 
matter of on order under S. 145, there is a mar¬ 
ket such market is callable of attachment under 
the provisions of S. 146. Similarly, every fishery 
must be on some land. It cannot exist indepen¬ 
dently of land, and if the land in question 
ifl the subject-matter of dispute, obviously the 
fishery on that land is capable of attachment 
under B. 146. If with reference to these three 
matters like buildings, markets and fisheries the 
obvious reading of sub-section ( 2 ) means build¬ 
ings, markets and fisheries on the land in dispute, 
I can for myself see no reason to suppose that 
the Legislature intended that the crops or other 
produce of land should include crops or other 
produce which were not to be found on the land 
at the time when an order under s. 146 was 
issued. Similarly, in the matter of rents aud pro¬ 
fits, sub-section ( 2 ) makes it clear that there can 
be a S. 146-proceeding where there is a dispute 
between the parties as to who has the right to 
coUeob the rent. Obviously collection of cent is 
connected with the land. Similarly collection of the 
profits of such land must be connected with the 
land and, therefore, subject-matter of s. 146 . To 
tty mind, sub-section ( 2 ) admits of no doubt 
that it cannot refer to crops or other produce of 


land which are no longer to be found on the 
land which is the subject of dispute at the timu 
when an order under S. 145 was issued. Crops 
which are standing might be regarded as im¬ 
movable property, but once severed from the 
land they become movable property, and if they 
are still on the land at the time when the S. 145 
order is passed, they would be liable to be atfea- 
ched under the section for the reason that they 
are crops which are on the land at the time when 
the order under 8. 145 was passed. Crop which 
has been removed to a place for storage which is 
not the subject-matter of dispute cannot, in my 
opinion, be the subject of attachment, though the 
crop may have been grown on the land which 
ultimately formed the subject-matter of dispate. 
In this particular case the position is all the 
more difficult, as it is the allegation of the peti¬ 
tioners that the crops were removed before the 
S. 145 order was passed and after the order under 
8. 144 passed in their favour. This crop was re¬ 
moved to a Khalihan which is not the subject- 
matter of the 8. 145-proceediDg8 and on which 
there were other crops stored which were the pro*- 
duce of lands which are not the subject-matter of 
dispute. It would be next to impossible to dis-' 
tinguieh by any identification marks as to which 
were the crops from the disputed land and which 
were the crops from the non-disputed lands. To 
my mind, to read this sub section in the way as 
some Courts have done in India, namely, to 
include crops which have been severed and re¬ 
moved fi'om the disputed land, is to introduce 
a confusion which is bound to lead to nntdd 
difficulties. At the end of the proceedings under 
s. 146, the successful party, I dare say, has a 
legal remedy to recover the value of the crops 
which may have been removed by the unsuccess¬ 
ful party. 

[ 14 ] Mr. Ray on behalf of the opposite party 
referred to sub-section (8) of 8. 146 and urged 
that this sub section, which was the result of an 
amendment in 1923, speaks of “any crop or other 
produce of the property.” But here again, this 
sub-section must be read along with sub-sections 
( 1 ) and ( 2 ) of the section. In my opinion, there 
is no justifiable ground for holding that S. 146 
was ever intended to be used with reference to 
crops which had already been removed and 
stored in another place which was never the sub¬ 
ject-matter of dispute. I agree with the view 
taken by my learned brother and have thought 
it necessary to express my own opinion on the 
wording of the section itself independent of what 
may have been stated in the authorities to which, 
he has referred. I may. however, add that it has 
been the practice of this Court to lean in favour 
of a decision from the Calcutta High Court ra¬ 
ther than on any other High Court. As it hap- 
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pens, a single Judge of this Court relied upon 
the decision in if Aliy. Janardan, 30 

•cal. 110 and. if 1 may sa; so respectfully, rightly. 
That being the position, I am of opinion that the 
view taken by the Calcutta High Court Is the 
correct one. 

[16] I would accordingly allow the application 
and set aside that part of the order by which 
the crop stored in the Khalihan in plots Koa. 200 
and 265 was attached. 

R. G. D. Application allowed. 


A. 1. R. (86) 1949 Patna 61 [ C . N . 13 .] 

AgabwaiiA Ag. C. J. and Mukheeji J. 

Bamras Mahton and another — Appellants 
V. The King. 

Criminal Appeal No. 141 of 1947, Decided on 20tb 
Anguet 1947, f^m decision of Sessions Judge, Satan, 
D/ 24th April 1947. 

(a) Penal Code (1860), S. 103. cl. (4)~ Applicabi* 
lity '->C1. (4) does not apply when apprehension of 
death arises by intervention of person exercising 
-right of private defence. 

Section 103 cl. (4) does not justify the causing of death 
in the exercise of the right of privatedefenco of property 
in all oases in which the offences of theft, mischief or 
hoaee*treBpass are being committed. The clause means 
that when the act which amounts to theft, mischief or 
house* trespass is such as per se to cause a reasonable 
apprehenaioQ that death or grievous hurt will be the 
reeult. then the causing of death in order to prevent 
the oommissioQ of such an act is justified. It does not 
apply when the apprehension of death arises by reason 
of the intervention of the person exercising tbe right 
df private defence. [Para 4] 

(b) Penal Code (1860), S. 104 — Applicability — 

Section 104 does not apply to a case where death 
has been caused in exercise of the supposed right 
of private defence. * [Para 4] 

(c) Penal Code (1860), S. 100 — Applicability — 
Accused must prove that assault was committed. 

Tbe right of private defence of person is governed 
8.100 and in order to rely on that defence, it is 
neoeesary for the accused to prove that an assault, as 
defined in 8. 861, was committed. [Para 4] 

Nagtihioar Prasad and M. Fael Ali — for Ap¬ 
pellants. 

Qovemment Advocate — for the Crown. 

A^Fwala Ag G. J.—The two appellants, and 
three others who have been acquitted, were tried 
in the Court of tbe Sessions Judge of Saran 
under S. 802 read with S. 149, Penal Code. The 
appellant Bamras was also tried and convicted 
under s. 302 and sentenced to transportation for 
^fe. The appellant Bambaran was tried on a 
charge under s. 824 and convicted and sentenced 
to two years* rigorous imprisonment. The charge 
under 8, S 02/149 failed against all the accused. 

[2] The facta alleged by the prosecution are 
that at about 8 p. m., on 17-10-1946, Ramdeo 
Singh, a resident of village Shivapur, was visit¬ 
ing a small piece of land which he held in 
village Ijohra, where the accused persons lived, 


for the purpose of trimming the ridges of the 
field. Running along the northern boundary of 
this field an earthen platform separated the 
field from the house of the appellant Ramras. 
It appears that this platform was made by and 
Las been in the occupation of Ramras for some 
considerable time. While Ramdeo was cutting 
along the southern edge of the platform, Ramras 
armed with a bhala, appeared on the scene and 
objected. An altercation followed, in the course 
of which, it is alleged, the other four accused 
arrived on the scene armed with bhalas. Ramras 
is said then to have struck Ramdeo in the abdo¬ 
men and in tbe chest with the bhala. As a result 
Ramdeo fell down in his field and died. He was 
also struck by Rambaran. The prosecution wit¬ 
nesses are said to have come up from tbe neigh, 
bouring fields in which they were working on 
bearing the altercation between Ramdeo and 
Ramras. A first information relating to this 
occurrence was laid at the thana seven miles 
away by Tribeni Singh, prosecution witness no. 
1, at 5 p. m. Two hours later, Ramras appeared 
at the tbana and laid a first information. Accor¬ 
ding to this latter information, tbe occurrence 
took place at 1.30, when Ramras found two per¬ 
sons, whom he named, cutting away his chabutra, 
while Ramdeo and a number of others armed 
with various weapons were standing by. Ramras 
protested against tbe cutting of the obabutra 
and was thereupon assaulted. He fied into his 
house pursued by Ramdeo and bis men, picked 
up a bhala in the house and injured an unnamed 
person while defending himself. 

[3] There is no evidence in support of the 
defence version of tbe occurrence. It was reject¬ 
ed by the Court below, and we have not been 
invited to reverse that decision so far as concerns 
tbe alleged fiight of Ramras into his house, bis 
pursuit there and bis defence of himself in 
tbe house with a bhala. It is not, however, 
accepted that the assault on Ramdeo took 
place in tbe manner alleged by the prosecution. 
On tbe other hand, it is contended that the pro¬ 
babilities are that Ramdeo went to bis field 
accompanied by a number of persons intent on 
demolishing the chabutra and that, when Ram¬ 
ras protested against this, be was assaulted. 
There is, as I have said, no evidence in support 
of this version of tbe occurrence. It has been 
found in favour of the appellants, however, that 
Ramdeo was engaged in cutting away the south¬ 
ern edge of tbe platform. Tbe Clourt below 
found that he was doing this under the impres¬ 
sion that the chabutra encroached, to some ex¬ 
tent, on bis field. Tbe finding also is that Ramdeo 
was assaulted while he was on his own land 
because be refused to desist from cutting tbe 
chabutra when Bamr^ objected. Tbe Court 
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below has not accepted the defence suggestion 
that the witnesses who have deposed in support of 
the prosecution case were persons who had ac¬ 
companied Ramdeo to the scene for the purpose 
of ensuring the demolition of the chabutra. 
There has been no specific criticism of the evi¬ 
dence of the witnesses in this Court, although 
Mr. Nageshwar Prasad on behalf of the appel¬ 
lants has argued generally that the probabilities 
are in favour of the defence put forward in the 
Court below, namely, that the persons now' pos¬ 
ing as witnesses who arrived on the scene from 
their fields on hearing the altercation were in 
fact people who had accompanied Ramdeo to 
his field. In these circumstances, I see no reason 
to differ from the conclusion reached by the 
Court below as to the facts which may thus be 
summarised : first, that Ramdeo was engaged 
in cutting away the southern portion of the cha- 
butra which was built by and bad been in the 
possession of Bamras for some years; secondly, 
that Bamras objected to the cutting of the oba- 
butra; and, thirdly, that the persons claiming to 
be eye-witoeseee, who were residents of village 
Sbivapur and who were working in their fields 
not far from the scene of the occurrence, came 
up and witnessed Ramras striking Ramdeo with 
his hhala. There is one other conclusion which 
must be accepted, and that is that some one 
struck Bamras with a cutting weapon. When 
he was examined by the J ail Doctor on the I9th it 
was found that he had three injuries : (l) an in- 
cised-looking injury on toe top of the head 2^” 
X V &i^d scalp deep; ( 2 ) an abrasion on the 
upper part of the right side of the nose x 
and (8) a longitudinal scratch on the dorsal as¬ 
pect of the root of the left thumb l/s” long and 
of insignifioant breadth. The doctor’s opinion 
was that the first injury might have been caused 
- by a sharp instrument, and the second and third 
by a blunt instrument. The evidence tende- 
red by the prosecution does not explain these 
injuries on Ramras. But that, in my view, is 
not sufficient reason by itself for rejecting the 
rest 0 ! the evidence in the case. These witnesses 
had been named by Ramras as his assailants in 
the first information, and while the investigations 
into the allegations against them were pending, 
they were not likely to make any admission 
against themselves. That is a common feature 
in coses like this, where injuries have been 
suffered by both sides. 

[ 4 ] I propose now to consider the plea which 
has been advanced on behalf of the appellants, 
namely, the tight of private defence This has 
been placed both on the ground of right of pri- 
vate defence of property and of the right of 
private defence of person. So far as the right of 
private defence of property is concerned, it is 


. contended that, as the cutting away of the cba- 
butra amounted to an act of mischief on the 
part of Ramdeo, Ramras is protected by the 
fourth clause of S. 103, Penal Code. That section 
protects a person who has caused death, if death 
has been caused in the exercise of the right of 
private defence in certain circumstances only. 
The fourth clause deals specifically with cases 
where the act which causes the exercise of the 
right of private defence amounts to theft, mis¬ 
chief or house-trespass. The clause, however, 
does not justify the causing of death in aU cases 
in which these offences are being committed. Its 
language, the meaning of which, to my mind, is 
quite clear, is as follows: 

“Theft, miEchief or house-trespass, under such oit^ 
cumstances as xnay'reasonably cause appiebenaioD that 
death or grievous hurt will be the consequence, if such 
right of private defence is not exercised." 

This obviously means that it is when the act 
which amounts to theft, mischief or house tres¬ 
pass is such as per se to cause a reasonable ap¬ 
prehension that death or grievous hurt will be 
the result then the causing of death in order to 
prevent the commission of such act is justified. 
It does not apply when the apprehension of death 
arises by reason of the intervention of the per¬ 
sons exercising the right of private defence. The 
last nine words of the section make that quite 
clear. Section 104 applies in cases where an injury 
(but not death) is inflicted on the offender in the 
course of his committing the offences of theft, 
mischief or criminal trespass by the person exer¬ 
cising the right of private defence. But S. 104 
does not apply to a case where death has been 
caused in exercise of the supposed right of pri- 
vate defence. The plea based on the right of 
private defence of person is concerned [sto],thBt 
is, of course, governed by s. 100 of the Code, and, 
in order to rely on that defence, it is necessary 
for the accused to prove that an asBault was com¬ 
mitted. The word "assault" is explained in 
s, 851 of the Code: 

“Whoever makes any gesture, or any preparation 
intending or knowing it to be likely that sooh gesture 
or preparation will cause any pereou present to appre¬ 
hend that he who makes that gesture or preparation 
is about to use criminal force to that person is said to 
commit an assault.'* 

It is not argued, and there is no evidence to 
shew, that Ramdeo made any gesture of the kind 
referred to in this section. It is, however, argued 
that preparation had been made, giving rise to 
a reasonable apprehension on the part of Bam¬ 
ras, that he would he assaulted. The alleged pre¬ 
paration is the fact that there were present on 
behalf of Ramdeo men who were armed. As 1 
have already indicated, the fact that Bamras 
received an incised injury does prove that some¬ 
body was present with a cutting weapon who 
used it on Bamras, although there is no evi- 
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denoe as to whether this was before or after Ram- 
deo bad been assaulted. The mere preeeuce of 
some one or more persons with a cutting wea¬ 
pon or weapons is not, however, sufficient to 
justify the attack on Ramdeo, unless at least 
it can be shewn that they were present armed 
with his knowledge and connivance; that is to 
say, if the defence can shew that one or more 
persons armed with catting weapons were pre- 
sent at the scene in support of what Ramdeo 
was doing, namely, cutting the chabutra, then 
it might be arguable that this circumstance justi- 
bed an inference that Ramdeo and those men 
had oome there prepared to use criminal force 
against Ramras or anybody else who opposed 
them. But that is not what the evidence disclo- 
sas in this case. All that is disclosed by the evi¬ 
dence is that the prosecution witnesses were 
working in their fields when they heard an alter¬ 
cation, that they came to the place where Ram- 
deo was working, and that at least one of them 
was armed with a catting weapon. It does not 
prove that the person or persons who bad a cut¬ 
ting weapon or weapons had made any prepara¬ 
tion in consultation with Ramdeo, or that he 
was cognisant of the fact thab they would oome 
so armed. In my view, therefore, 6. 100 does 
not justify the right of private defence of person 
in tiiis case. That being so, in my opinion, the 
view taken by the Court below, both with regard 
to the facts and the law is correct, and must be 
upheld, and I would, therefore, dismiss this 
appeal. 

[6] In doing so, however, I feel constrained 
to observe that in view of the fact that Ramras 
had built the chabutra, the cutting of which was 
the cause of the present occurrence, and has been 
in undisputed possession for some years, the 
punishment which the law requires on his con¬ 
viction for murder is so severe as to justify the 
attention of the proper authority being called 
to his case. 

Hukherji J. —I agree. 

S.C.O. Appeal dismissed. 
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Prayag Mandar and others — Creditors- 
Appellants v. Muhteshwar Prasad and others 
— Creditors-Objeotors — Bespondents. 

A. F. 0. 0. No3. 396 and 416 of 1943, -Decided on 
12tb August 1947, fromoEder olDist. Judge, Bbagalpur, 
D/- 13tb August 1943. 

(a) Provincial Insolvency Act (1920), S. 75 — 
Appeal against order of District Judge by creditor 
— Some of dcbtors-respondents dying — Non- 
substitution of legal representatives—Appeal does 
not abate - Person interested is Official Receiver 
—Provincial Insolvency Act (1920), S. 59 — Civil 
P. C. (1908),O . 22, R. 4. 
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On adjudication, tbe inselveDl’a estate vests in tht’ 
Offioial Receiver or a special receiver appointed for the 
bene&t of tbe creditors for tbe purpose of distribution 
of tbe estate amongst them. Tbe debtor loses nil 
power of disposition over thorn. Any external attaols 
on the property is deemed to be an attack on the 
vested right of tbe receiver, and bo is tbe person to 
defend any legal proceedings started against the pro¬ 
perty. The surplus in tbe hands of the receiver, after 
payment of tbe debts proved and inoorporated in tbi 
schedule under the provisions of the Act vesls in the, 
receiver and the property in it is represented by him. 

Consequently, where in an appeal by the creditor 
against an order of the District Judge in the matter of 
tbe distribution of this surplus towards interest amongst 
tbe creditors, some of tbe debtors-respondents die and 
their l^al representatives arc not brought on the re¬ 
cord within the period fixed by law, the appeal docs 
not abate. Tbe real person who is interested in (be ' 
appeal U tbe Official Receiver, though it is true that 
the debtors in their personal capacity can justly feel 
themselves aggrieved by tbe reversal of tbe order under 
appeal and to that extent can be interested in the 
appeal but they are not necessary parties : (1878) 10 
Cb. D.388 ;it{1879) 10 Cb. D. 434; A.I.R (.20) 1983 
Mad. 25; A.I.B. (22) 1930 CaL G14; A. I. B. (26) 1939 
Cal. 490; A.I.B. (14) 1927 Lab. 424 and A.I.B. (6) 1919 
Cal. 781, Bel. on. [Paras 0, 7 and 8] 

(b) Civil P. C. (1908), O. 30, R. 4—Law of abate¬ 
ment does not apply in case of persons sued in 
name of firm—Firm declared insolvent—Non-sub¬ 
stitution of legal representatives upon death of 
some members of firm^No abatement— {Obiter), 

The law of abatement does not strictly apply, in the 
sense in which it applies to individual plaintifls or 
defendants, to the case of a firm. 

Where a firm was declared insolvent and soma of 
the respondeuts-debtors who were members of tbe firm 
died, the appeal against them from the orders of the 
District Judge, in insolvency does not abate. [Para 6] 
Annotation.—(’44-Com.) Civil P. C., O. 30 B. 4N. 1. 

(c) Provincial Insolvency Act (1920), S. 61 (6)—■ 
“Debts entered in Schedule" means principal with 
interest added to it. 

In S. 61 (6) the words “all debts entered in the 
schedule’* have reference to the principal and to the 
interest added to it. It is clear, therefore, that interest 
at 6 per cent, will run on tbe aggregate of the debts 
entered in the sohednle as due to any particular credi- 
tor, from tbe date of adjudication of debtor as insolvent. 

[Paras 10 and 12] 

S. C. Misra and A. B. N. Sinha — for Appellants. 

Q. P. Das, Raghunath Jha and K. P. iSukuf— 

for Bespondents. 

Bay J.—Both the appeals are by two sets of 
creditors in an insolvency proceeding. The 
appeals are directed against an order of Mr. Y. 
Bamaswami, I. C. S., dated 13tb August 1943 in 
the insolvency cases Nos. li and 20 of 1983 in 
the district of Bbagalpur. The insolvents were 
a Firm J. N. Ram B. N. Ram. The applica¬ 
tion for insolvency was filed by some of tbe 
creditors. It appears that all debts entered in 
the schedule have been paid leaving a surplus 
in the bands of the receiver. The question for 
determination before the District Judge was 
payment of interest to the creditors out of tbe 
surplus left after payment of all debts entered 
in the schedule. This question is governed by 
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s. 61(6), Provincial Insolvency Act (v [o] of 
1920). The creditors contended that the interest 
■it the statutory rate of C per cent, per annum 
as payable to them should be calculated on the 
respective amounts of debts entered in the 
schedule and the interest was to run from the 
date on which the debtor was adjudged insol¬ 
vent, that is 18 th February 1935. Besides it had 
also been argued in the Court below by the 
creditors as the second alternative that they 
were entitled to the contract rate of interest 
from the data of adjudication up to the time of 
payment on the principal amount. The insol¬ 
vents had urged in the Court below as they have 
done here that interest should be calculated not 
on the principal amount as mentioned in the 
JlattchitUa after the accounts had been settled 
between them and the creditors, as that amount 
included compound interest at 6 per cent, but 
that the previous transactions should be reopened 
allowing simple interest at the same rate on the 
principal sum advanced. Reliance had been 
placed by the insolvents in support of their this 
contention on S. 66 (2), English Bankruptcy Act 
of 1914. 

[2] The creditors had further argued that the 
word ''interest” in S. 61 (G) meant compound 
interest, and that they were accordingly entitled 
so compound interest at 6 per cent, on the res¬ 
pective amounts entered in the schedule. 

[ 3 ] The learned District Judge did not pro- 
pose to decide if the creditors were entitled to 
the contract rate of interest under s. 48 (2) of 
the Act but confined himself to the question that 
■arose for decision under s. 61 (6) of the Act. He 
dismissed the contention that the word “interest” 
occurring in the section would mean compound 
interest. This contention of the creditors has 
not been pressed before us. He also disal¬ 
lowed the prayer of the insolvents that the 
settled accounts should be re-opened and com¬ 
putation of principal and interest should be 
made taking the principal amount advanced as 
the basis and adding simple interest at 6 percent, 
to it debiting the sum thus arrived at with the 
amounts paid. This contention on behalf of tbe 
debtors has, however, been repeated before us 
by Mr. G. P. Das though not with any serious¬ 
ness. The learned District Judge, however, 
acceded partly to the insolvents' contention to 
tbe extent that the debts entered in tbe schedule 
should he split up into principal, as claimed by 
the creditors, and the interest calculated on it 
up to I8tb February 1985, the date of adjudication 
and that the creditors should be allowed interest at 
6 per cent, to use tbe words of the District Judge, 
“not on the respective amounts entered in tbe 
schedule but on the principal amount alone.” 
In coming to this view, he construed tbe word 


“debts” appearing in the sub-section to bear the 
same meaning as the word bears in Ss. 48 (l) 
and 48 (2) of the Act, namely, the principal 
amount alone. 

[ 4 j On giving effect to this order of the 
learned District Judge, it appears that the 
schedule of debts is in effect re-opened, and in 
some cases the creditors have -to refund part of 
the amounts already received by them as part 
of their debts proved under the Act and entered 
in the schedule. The question for determination 
is whether this part of the learned District 
Judge's order is correct and whether effect can 
be given to the contention of tbe insolvents by 
re-opening the settled transactions between the 
parties in order to find out the original sum 
advanced, and to calculate interest, up to the 
date of adjudication or payment, thereon at 
6 percent simple. 

[ 5 ] Mr. G. P. Das appearing for the insol¬ 
vent respondents raised a preliminary point that 
the appeal having abated, and, therefore dis¬ 
missed against a number of debtors (respondents) 
it must be taken to have abated as a whole or 
else there will be two confiictiug decisions in 
the same case as against different debtors. 
Mr. S C. Misra appearing for the creditors, to 
meet this objection, urges that tbe official 
receiver represents tbe insolvents in this appeal, 
and that tbe insolvents are unnecessary parties. 
So long as tbe receiver represents the insolvents’ 
estate, the appeal can never abate, that is, the 
orders of dismissal of tbe appeal as against 
some of tbe debtors is of no legal efficacy on the 
appeal as a whole. Mr. G. P. Das relies upon 
S. 75 of the Act in support of his contention that 
the debtor as one of the persons aggrieved by 
an order effecting distribution of tbe surplus is 
a necessary party to an appeal from tbe order. 

[6] It is true that tbe debtors in their per¬ 
sonal capacity can justly feel themselves aggrieved 
by the reversal of tbe order under appeal and to 
that extent can be interested in the appeal, 
but whether they are necessary parties is com¬ 
pletely a different question. Tbe dispute in 
question relates to the surplus in the bands of 
the receiver, after payment of the debts proved 
and incorporated in the schedule under the pro¬ 
visions of the Act. The question that strictly 
arises is who represents tbe property in tbe sur¬ 
plus, and in whom it is vested. On adjudication 
tbe insolvent's estate vests in the Official Receiver 
or a special receiver appointed for the benefit 
of the creditors for tbe purpose of distribution 
of the estate amongst them. The debtor loses all 
power of disposition over them. Any external 
attack on the property is deemed to be an 
attack on tbe vested right of the receiver, andj 
he is the person to defend any legal proceedings 
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started against the property. The problem in¬ 
volved in this appeal has to be approached in 
this background. In the cases of In re Lead- 
inter, (1873) 10 Oh. D. 388 : (48 L J. Ch, 342) and 
Ex parte Sheffield (1879) 10 ch. D. 434 : (40 
Jj. T. 15) it has been held that on the making 
of an order of adjudication, the whole of the 
estate of the insolvent vests in the official assignee 
and the insolvent has no interest m it. A bank¬ 
rupt can do nothing to enbarrass the adminis¬ 
tration of his estate. Even as regards the 
surplus, he has no property in it; be has nothing 
more than a mere hope or expectation. He can- 
•not, therefore, be a person aggrieved by any act 
of the official assignee in the course of the 
administration of his estate. 

[7] For proper appreciation of the question 
at issue the scheme of the Provincial Insolvency 
Act ought to be taken into account. According 
to s. 4, Provincial Insolvency Act, it is the in¬ 
solvency Court who shall have full power to 
decide on question of any nature whatsoever 
which may arise in any case of insolvency com- 
•ing within the cognizance of the Court, and accord¬ 
ing to sub-s. (2) of the section, the decision of the 
Oourt shall be final between, on the one hand, the 
debtor and the debtor's estate, and on the other 
Iiand, all claimants against him or it and all per¬ 
sons claiming through or under them or any of 
them. It will be noticed that while the decision 
•binds the claimants against the debtor or bis es¬ 
tate and likewise the persons claiming through 
or under them, it does not bind persons claim¬ 
ing through or under the debtor. This provision 
of law has behind it a solid reason namely, that 
a debtor may be an insolvent but not bis heirs, 
successors or legal representatives. If such latter 
cla^ of persons are bound by a decision of the 
insolvency Court, they are bound only to the 
-extent as the debtor’s estate is bound. This as¬ 
pect of the law will necessarily have a bearing 
on the question whether a debtor’s legal repre- 
sentative, as a matter of necessity, has to be 
•brought on record to represent the debtor as 
distinguished from a debtor’s estate. Section 17 
■of the Act provides: 

“If a debtor by or against whom an insolvency peti¬ 
tion has been presented dies, the proceedings in the 
matter shall unless the Court otherwise orders, be 
continued so far as may be necessary for the realisa¬ 
tion and distribution of the property of the debtor”. 

This section does not necessitate bringing on 
to record the legal representative of the debtor 
for the carriage of the proceedings. This also 
throws a flood of light on the question at issue. 
In the case of S, A. S. Subbiak Aiyar v. The 
■Official Receiver, Tinnevelly, 63 M. L. J. 727 : 
<A. I. B. (20) 1933 Mad. 25) the debtor died 
before adjudication, and the Court passed an 
order adjudicating the estate as insolvent and 
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carried on the proceeding to its due termination. 
According to s. IC of the Act, in the case of a 
petitioning creditor, if be does not proceed with 
due diligence on his petition, the Court may 
substitute as petitioner any other creditor to 
whom the debtor may be indebted in the amount 
required by this Act. According to s.ii, no peti¬ 
tion, whether presented by a debtor or by a ere- 
ditor, shall be withdrawn without the leave of 
the Court. According to s. 28 (2), on the making 
of an order of adjudication, the whole of 
the property of the insolvent shall vest in the 
Court or in a receiver. Sub-ss. (3) and (4) of 
S. 28 are designed to merge the personal entity 
of the debtor in relation to all bis properties 
either in existence at the date of the presenta¬ 
tion of the petition on which the order of ad¬ 
judication is made,' or that may subsequent 
thereto be acquired by him or devolve on him 
after the date of the order of adjudication and 
before his discharge. All such properties shall 
vest in the Court or the receiver, ns the case 
may be. That the receiver has the duty to look 
to the interest of the debtor appears from the 

provisions contained in S. 50 which provides: 

” Where the receiver thinks that a debt has been 
improperly entered in the schedule, the Court may, ou 
the application of the receiver and after notice to the 
creditor, and such inquiry (if an;) as the Court thinks 
neoessary, expunge such entry or reduce the amount of 
the debt.” 

In a casa where no receiver has been appointed 
or the receiver declines to interfere in the 
matter, the debtor can make an application to 
the Court for expunging the debts; videsub-s. ( 2 ). 
According to 8. 51 where execution of a decree 
has issued against the property of a debtor, no 
person shall be entitled to the benefit of the 
execution against the receiver except in respect of 
assets realised before the date of the admission 
of the petition for' insolvency. According to 
8. 62, whatever property is in custody of Court 
in course of the e.^^ecution of a decree should be 
made over to the receiver as soon as the execut¬ 
ing Court gets notice that an insolvency petition 
by or against the debtor has been admitted. Ac¬ 
cording to S3. 63 and 64, certain transfers made 
by the debtor, under circumstances stated therein 
are declared voidable by the receiver. As the 
receiver represents the debtor in relation to his 
estate vis a vis the creditors in insolvency pro¬ 
ceedings, he represents the creditors too, in the 
matter of enforcement of the latter a right in 
the said proceedings. According to s. 64A, the 
receiver is entitled to present a petition for 
annulment of transfers, payment, obligations 
or judicial proceeding under ss. 63 and 64, even 
though these petitions are atricly speaking for 
the benefit and in the interest of the creditors. 
According to 8. 54A of the Act, it is only when 
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he satisfies the Court that the receiver has been 
requested, and bas-refused to make such petition 
that any creditor may make a petition for annul¬ 
ment. According to S. £6, as soon as a receiver 
is appointed either at or after the order of ad¬ 
judication, the property of the insolvent vests in 
him, and, according to S. 59. certain rights to 
sue or be sued also vest in the receiver. The 
section, so far as is material for the purpose of 
this appeal, reads : 

Subject to the provisions of this Act, the receiver 
shall, vrith all convenient speed, realise the property 
of the debtor and distribute dividends among the ere* 
ditors entitled thereto, and for that purpose may. . . (c) 
carry on the business of the insolvent so far as may be 
necessary for the beneScial winding up of the same ; 
(d) institute, defend or continue any suit or ether legal 
proceedings relating to the property of the insolvent ; 

mortgage, or pledge any part of the property of the 
insolvent for the purpose of raising money for the pay 
ment of his debts.” 

The receiver, therefore, fully represents the 
debtor. The latter can interfere only when he 
satisfies the Court that the receiver has declined 
to perform his duty called upon in the legiti¬ 
mate interest of bis. Section 68 gives either 
the creditor or the debtor a right of appeal 
against the receiver. The section reads : 

“If the insolvent or any of the creditors or any other 
person is aggrieved by any act or decision of the 
receiver, be may apply to the Court and the Court 
may confirm, roverce or modify the act or decision 
complained of and make such order as it thinks just.” 

It will be noticed in this connexion that from 
the very nature of the proceedings a right to sue 
cannot survive to the legal representative of the 
debtor. If the insolvent dies during the pen¬ 
dency of the proceedings either before or after 
an adjudication, it does not follow that his heir 
or legal representative can be considered an 
insolvent for the purpose of proceedings. The 
only extent to which such an heir or representa¬ 
tives can represent the deceased insolvent is the 
interest in or right of administration of, the 
deceased’s estate. But such an estate, on the 
passing of the order of adjudication either against 
or in favour of the deceased debtor or his estate, 
as the case may be, vests either in Court {where 
no receiver is appointed) or in the receiver. For 
jthe purpose of all business concerning the insol- 
[vency proceedings, the receiver becomes vested 
with all powers of transfer, administration, 
management of the estate and conduct of all 
suits or legal proceedings in relation thereto 
including right to sue or be sued. In such state 
of things, until the insolvent or his estate is dis. 
charged after payment in full of the debts of all 
the creditors, there is no estate which devolves 
either on the heir or the legal representative of 
the deceased insolvent. In the case of J?i re 
■Leadtntter, (1878) lo oh. D. 888 : (48 l j ch 


242) Bacon V. 0. described the position in tb&‘ 
following very weighty words : 

‘Tn my opiDion the applicant is entitled to know 
such thing. The fallacy of the argument is that this- 
bill of costs was paid by the applicant’s trustee. The 
applicant in effect eays: ‘This money was paid by my 
trustee out of my property’. Bat the statute has no- 
application to the case of a trustee in bankruptcy. 
The trustee in bankruptcy was not the applicant's- 
truslee—the property was not the applicant’s property. 
It was the property of his creditors, and the money was- 
paid out of what which had been onoe, but bad ceased 
to be, the applicant’s estate. The applicant at the time 
of payment, bad no present interest in it nor any 
particle of it—when Ihe discharge was granted, hd 
became entitled to the surplus no doubt, but the pro¬ 
perty out of which this payment was made by tba- 
trustee was not bis property.” 

Id the same case in appeal, Jessel, M. H. ob. 
served: 

“In the second place, the bankrupt is not a 'person 
interested’ in the property out of which the bill was- 
paid. At the time when the bill was paid there was no 
surplus but only a possibility of a surplus. A legacy 
might be left, or a reversion might fall in, but at most: 
there was no more than a probability of a surplus- 
There was no surplus till all the debts had been paid 
in full; therefore pending the bankruptcy, the 
bankrupt was not a person interested in the property; 
the probability of a surplus could not make him so. 
This has been settled by other cases, especially by 
Rochfort V. Battershy, (1849) 2 H. L. C. 388, where 
it was held that an insolvent was not entitled to any of: 
the rights of a cestui que trust. He could have no- 
xelief against the assignee in the Court of Chancery”. 

Similarly in the case of Ex parte Sheffield 
(1879) 10 ch. D. 434 : (40 L. T. 15) Jossel, M. R. 
observed : 

“The bankrupt has no property in the surplus. The- 
trustee Is not a trustee of it for him. He has nothing-, 
more than a mere hope or expectation”. 

It follows, therefore, that at this stage there is- 
no estate left by the deceased bankrupt which, 
can be represented by bis personal representa. 
tive. A similar view has been taken in some re¬ 
ported decisions in India which 1 propose to 
notice briefiy. In the case of Jatindra Nath- 
Saha V. Katihar Oil Mills, 89 O. W. N. 1392 : 
(a. I. B. (22) 1935 Cal. 644) it was observed by a 
Division Bench: 

“It may be mentioned that if there is a Receiver in 
insolvency appointed in the case, as was not the case 
here, the absence of heirs of one of the creditors would 
not have tendered the appeal infructuons and incom¬ 
petent, if the Receiver representating all the parties 
concerned was on record.” 

In the case of Kazi Abdul Sattar v. Einafpur 
Trading and Banking Co., Ltd., 42 C. w. N, 
1153 : (a. I. R. (26) 1939 Cal. 490) the question 
that was debated at the bar was whether an 
appeal abated as against the heirs of the deceas¬ 
ed respondents 9, ii, and IS (creditors), their 
Lordships said: 

“The Act is, however, silent with reference to the pro* 
oednre which should be adopted in the matter of substi¬ 
tution of the heirs of deceased creditors. This being 
the case in my opinion, the criterion which should be 
adopted lor the purpose of deciding whether such beixa' 
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ehould be substituted, is to ascertain whether or not 
the interests ot such persons are likel; to be adversely 
aSected by their non-substitution.” 

In conclusion their Lordships said : 

"As stated above, the procedure as regards the issue 
of notices on creditors appears to have been prescribed 
primarily in order to adord tbem a reasonable opportu* 
nicy to appear at the time of the hearing of the 
application for discharge. In my opinion, this proce¬ 
dure cannot be said to constitute such persons parties 
to the proceedings in the same sense that plaintiffs 
and defendants are parties in a civil suit. I do not 
think that the heirs of the deceased respondents can 
be affected in any way by their non-subetitution, and 
in my view, the fact that the heirs of the deceased 
respondents 9, 11 and 13 have not been impleaded in 
the case, cannot in any way affect the competency of 
the appeal.” 

In the case of Thakar Singh v. Oanya Singh, 
A. I. R. (14) 1927 Lah. 424 at p. 425 : (l03 1. O. 
623), it was held : 

“Where in an appeal against an order of District 
Judge a creditor died and no legal representatives are 
brought on the record within the time fixed by law, 
the appeal does not abate as the real person who is 
interested in the appeal is the Official Receiver,” 

Besides the several provisions already referred 
to bearing upon the receiver’s competency to 
represent the debtor or the creditor, as the case 
may be, his position has been likened to that of 
an assignee. In the case of Amrita Lai Gkose 
V. Narain Chandra Chakravarli, 30 C. L. J. 
615 : (A. I. R. (6) 1919 Cal. 781) bis Lordship 
Fletcher J. observed: 

*‘A Receiver under the Provincial Insolvency Act is 
exactly in the same position as tbe trustee in bank¬ 
ruptcy. The whole properly of the insolvent is vested 
in-bim and he is the owner of the property until be is 
discharged. In the present case, the learned Judge of 
tbe lower appellate Court seems to have considered 
that the plaintiff was in contempt in instituting this 
suit against the Receiver without tbe previous sanction 
of tbe Judge having tbe carriage of the proceedings in 
which the Receiver had been appointed. That is 
obviously a mistake. That rule only applies to cases 
where the Receiver is appointed In an action and does 
not apply to a Receiver as mentioned in the Provincial 
Insolvency Act who is really what is known in tbe old 
English Law as an Assignee in bankruptcy.” 

[6] In consideration of what 1 have said 
above, I am of opinion that non* substitution of 
the heirs of some of tbe debtors* respondents 
does not affect tbe appeal which, therefore does 
sot abate. The decision binding the receiver 
binds the estate of tbe insolvents. Questipn of 
conflicting decisions does not arise. 

[9] There is another aspect of tbe question 
that is, that in this case it was a firm that was 
declared insolvent. It seems that tbe respon¬ 
dents debtors were members of tbe firm. Tbe 
law of abatement does not strictly apply, in 
tbe sense in which it applies to individual 
plaintiffs or defendants to the case of a firm. 
Reference may be made to 0. 30, R. 4 which 
provides: 


“Notwithstanding anything contained in section 45, 
Contract Act, 1872, where two or more persons may 
sue or be sued in the name of a firm under the fore¬ 
going provisions and any of such persons dies, whether 
before tbe institution or during the pendency of any 
suit, it shall not be necessary to join the legal repre* 
fienCative of the deceased as a parly to the suit.” 

The point, however has not been diaoussed at 
the Bar from this angle of vision. As from the 
record we do not know what sort of firm it was 
and who were tbe members of it, 1 do not like 
to rest my decision on this except to make a 
passing reference. In my view, therefore, the 
preliminary objection fails. 

[lOl With regard to tbe merit of the appeal, 
I have no doubt that tbe appeal must succeed. 
Bare reference to sub*s. (6) of s. 61 will make 
it clear that the learned District Judge was not 
right to limit the claim of interest of tbe credi¬ 
tors to that part of tbe scheduled debts which 
formed tbe principal as distinguished from the 
interest. It is no doubt true that when the 
debts were entered in tbe schedule tbe aggregate 
amount consisted of two parts, principal and 
interest, but after they were proved and entered 
in the schedule, tbe total amount becomes "debts 
entered in the schedule." The meaning to be 
assigned to sub-s. (6) will be clear by keeping 
in view tbe provisions of sub-s. (5) which reads: 

“Subject to tbe provisions of this Act, ail debts 
entered i» the schedule sball be paid rateably accord¬ 
ing to the amounts of such debts respectively and 
without any preference.” 

It cannot be urged with any cogency that in 
this sub-section tbe words "all debts entered in 
the schedule" have reference to tbe principal 
and not To the interest added to it. Sub¬ 
section (6) is: 

“Where there is any surplus after payment of the 
foregoing debts, it shall be applied in payment of 
interest from the date on which tbe debtor is adjudged 
an insolvent at tbe rate of six pec centum pec annum 
on all debts entered in the schedule.” 

It would be preposterous to argue that the 
words "all debts entered in the schedule” will' 
have one meaning in sub-s. (5) and another in 
3 ub- 3 . (6). It is clear, therefore that interest of. 
6 per cent, will run on the aggregate of the debts 
entered in the schedule as due to any particular 
creditor. Any other view would amount to 
re*op6D the schedule of debts which is an 
accomplished fact and cannot be re-opened at 
this stage. 

[ll] Mr. Misra appearing for the appellants, 
however, does not press the ground taken up 
in the memorandum of appeal that the creditors 
are entitled to contract rate of interest, a ques- 
tion which has been rightly left open by the 
learned District Judge at this stage. Mr. Misra 
pressed no other point and Mr. G. R. Das 
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appearing for the debtors did not press their 
cross-objections. 

[12] In the result, the cross-objections fail, 
the appeal succeeds and the order of the District 
Judge is set aside, it being held that the credi. 
tors are entitled to get interest at the rate of 
6 per cent, (the statutory rate mentioned in sub- 
8. (6) of 8. 61 ) to be calculated on the aggregate 
of debts entered in the schedule from the date 
on 'which the debtors were adjudged insolvents. 
In the circumstances of this case, I make no 
order as to costs. 

[13] Das J. — I agree. 

R.G.D. Appeal allowed^ 

4 
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Rat j. 

Surendra Kumar SinrjJi and others —Pe/t- 
iioners v. Mukund Lai Sahu and others — 
Opposite Party. 

Civil RevD. No. 976 of 1945, Decided on 28th Novem* 
her 1946, from order of Munsif, KiBbanganj, D/-29tb 
Aogust 1945. 

(a) Civil P. C. (1908), O. 34, Rr. 3 & 5—Notice — 

Application for making preliminary decree final — 
Notice to defendant is not necessary. [Para 3] 

Annotation; — (’44-Com.) C. P. C., 0. 34 R. 3 N. 7 
pt. 5 A 0. 34 R. 5 N. U pt. 1. 

(b) Civil P. C. (1908), S. 141 and O. 9. R. 13 — 
Applicability — Application for final decree in 
mortgage suit — Civil P. C., O. 34 R. 3. 

Even though a proceeding for niaking a preliminary 
foreclosure decree final is a proceeding in a suit, yet 
6. 141 does not apply thereto and therefore a final 
decree passed ex parte cannot be set aside under O. 9, 
R. 13. [Para 3] 

Annotation: —{’44-Com) C. P. C., S. 141 N. 2 and 
0. 34 R. 3 N. 7 pt. 9. 

(c) Civil P. C. (1908), S. 151—Inherent power to 
set aside ex parte final decree for foreclosure. 

The inherent power of Court is intended to be exercis¬ 
ed only for granting relief against abuse of process of 
Court and not for spinning out a new procedure for a 
particular suit or proceeding. Such a power cannot be 
exercised for setting aside an ex parte final decree for 
foreclosure as it would necessarily involve loss of a 
vested right in plaintiff. Moreover, notice to defendant 
being not necessary there can be no abuse of the process 
of Court on account merely, of absence of such notice. 

[Paras 4 <k 5] 

Annotation:—(‘44-Com) C. P. C. S. 151 N. 2. 

S. N. Bose and S. N. Banerji — for Petitioners. 

B. N. Alitter and Shamsul Eoda — 

for Opposite Party. 

Order.—This petition arises out of a proceed. 
iDg under o. 9, R. 13, Civil P. 0. started by the 
opposite party for setting aside an es parte 
decree (final) for foreclosure passed in Title Suit 
No. 90/43 in the Court of the ist Munsif, Kishan- 
ganj. The application for setting aside the ex 
parte decree was made by two out of three 
defendants in the suit. Non-joinder of one of the 
defendants in the application for setting aside 


the ex parte decree amounted to the decree hav¬ 
ing obtained finality against him. The result of 
setting aside the ex parte decree at the instance 
of two defendants out of three amounted to 
setting aside the decree which had been made 
final against one of the defendants. However, 
this anomaly is not before me for considera. 
tion. 

[ 2 ] The application was based on the ground 
that after the preliminary decree they had 
received no notice of an application by the plain- 
tiff for making the decree absolute, and there* 
fore, it was not competeot for the Court to pass 
a decree for foreclosure. The learned lower appel- 
late Court came to a finding that there was no 
service of notice, but he found that service of notice 
was essential before a final decree could be pass- 
ed. On this finding he set aside the ex parte 
decree. The present revision is directed against 
that order. 

[ 3 ] Two points have been urged before me, 
( 1 ) that o. 9, B. 13 is inapplicable to a proceed- 
ing for making a decree final and ( 2 ) that under 
the law no service of notice is essential before 
the decree can be made final. Both these points 
have been dealt with and decided by a Division 
Bench of this Court in the case of Birendra 
Prasad Sukul v, Srimali Kiranhala Mittra 
by Harries, C. J. and Brough J. by their judg¬ 
ment dated 2Dd November 1942, in a case in 
which the facts were on all fours with the present 
case. The learned Judges held that no notice is 
necessary to be given to the defendant about the 
plaintiff’s application for making a preliminary 
decree final. They further held that even though 
a proceeding for making the decree final is a 
proceeding in a suit, yet S. 141, Civil P. C. does 
not apply thereto. Therefore, a final decree pass¬ 
ed ex parte cannot be set aside under 0. 9, B. 13. 
As I am bound by this decision irrespective of 
my personal opinion about these points, I have 
to follow the same and that disposes of this civil 
revision. 

[ 4 ] It has been strenuously contended before 
me by Mr. Mitter that the Court could set aside 
the ex parte decree in exercise of bis inherent 
power. I cannot persuade myself to accept this 
contention inasmuch (sic) there was no abuse of 
process of Court in this case, and it is only for 
granting relief against such abuse that inherent 
power is given. Inherent power is not intended 
to be exercised by way of spinning out a new 
procedure for a particular suit or proceeding. If, 
according to law, no notice was necessary of the 
application for making the preliminary decree 
final, I do not see that there was any abuse of 
the process of the Court as has been pointed out 
in the unrepotted decision already referred to. 
Every defendant who has notice of the prelimi. 
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nary decree is deemed to have notice of a sab* 
sequent proceeding which is bound to follow for 
making the decree dnal, in case he fails to 
deposit the money in Court. The rules of Order 
34 relating to suits for foreclosure make it incum- 
bent upon the defendant to deposit the money 
in Court, That is probably the reason why no 
notice is given to the defendant before the decree 
is made final. Under the circumstances, being 
bound by the decision of this Court, I am con¬ 
strained to allow this petition and set aside the 
order of the Court below. 

[6] I do not also see how the ends of justice 
could be served by setting aside the ex parte 
decree which would necessarily involve loss of 
vested right of the plaintiff decree-holder. Ends 
of justice do not mean justice to one party and 
injustice to another. 

[6] In the peculiar circumstances of this case, 

I make no order as to costs. 

K.s. Order accordingly. 

A. I. R. (36) 1949 Patna 69 [C. N. 16.] 

SiNHA AND MaKHARJI JJ. 
Bindeshtvari Prasad Jaysawal—Petitioner 
V. Emperor. 

Criminal Revn. No. 1241 of 1946, Decided on 17th 
October 1947, from decision of Addl. Sessions Judge, 
Patna, D/- 6th August 1946. 

(a) Penal Code (1860), Ss. 409 and 403—Firm of 
brothers entrusted with Government stock of grains 
—Stock discovered to be short — Brother held 
could not be convicted under S. 409 but under 
S. 403, in the absence of personal entrustment. 

A person who is the proprietor of firm cannot be 
held criminally liable for breach of trust where there 
was no personal entrustment of the goods to him but 
to the firm. 

A firm of the family consisting of the accused and 
his younger brother was appointed Government stockist 
of food grains. It was discovered that the stock en¬ 
trusted with the firm was short by a certain quantity. 
The accused was convicted for criminal breach of trust: 
Eeld, that the ofienoe did not fall under S. 409 but 

under S. 403 : A. I. R. (17) 1930 Bang. 332, Rel. on. 

[Para 16] 

(b) Penal Code (1860), S. 409 — Evidence Act 
(1872), S. 114 — Failure to render satisfactory ac¬ 
count is generally considered to be a strong cir¬ 
cumstance against the accused : A, I. R. (17) 1930 
Pat. 209, DiHing.-, A.I.B. (23) 1936 Pat. 350, Bel. on. 

[Para 11] 

Baldev Sahay, Guneshwar Prasad and Batnanand 
Sinha — for Petitioner. 

E. P. Varma for Government Advocate — 

for the Crown. 

Mukbarji J— Petitioner. Bindeshwari Pra- 
sad Jaysawal, was tried by a first class Magis' 
trate on a charge under S. 409, Penal Code, and 
on conviction was sentenced to rigorous impri. 
sonment for one and a half year. He was also 
sentenced to pay a fine of Be. 600 with rigorous 
imprisonment for four months, in default. He 


preferred an appeal against his conviction and 
sentence, and the appeal was heard by the 
second Additional Sessions Judge of Patna, who 
by his judgment dated 5th August 1946, dis¬ 
missed the appeal. The petitioner then came up 
in revision and bis application was admitted by 
this Court on 27th September 1916. The Bench 
admitting the application directed the petitioner 
to be released on bail to the satisfaction of the 
District Magistrate, but at the same time issued 
a rule for enhancement of the sentence. Thus, 
although it is a criminal revision, it has been 
argued as if it was an appeal. 

[ 2 ] The facts of the case are not many, and 
they may be stated within a brief compass 
as follows : The petitioner filed an application 
before the Sub-divisional Magistrate of Dina- 
pore to be appointed a Government stockist of 
food grains’, vide Ex. 43. This was some time 
in 1943 . Bhagwan Das, the deceased grand¬ 
father of the petitioner, had a firm dealing in 
grains. This firm which went by the name of 
Dukbitlal Bhagwan Das, was not in a flourishing 
condition after the death of Bhagwan Das. The 
father of the petitioner pre-deceased Bhagwan 
Das, and the family being in a rather straitened 
circumstance the petitioner filed the application 
in question before the Sub-divisional Magistrate 
with a prayer that he and his brother might be 
appointed Government stockist eo that they 
might regain their lost trade. The Sub-divi¬ 
sional Magistrate called for a report from the 
police and thereafter issued an order making 
the firm of Dukbitlal Bhagwan Das Govern- 
ment stockist of food grains. The firm, it may 
be mentioned, was a joint family concern of 
the petitioner and his brother. The petitioner 
being the elder of the two male members was 
in charge of tbe firm. After the application. 
Exhibit 43, had been allowed by the Sub-divi- 
sional Magistrate, supply of grains began 
to be made to the firm. According to the 
practice then prevailing sometimes supplies of 
food grains were received from other firms 
located in the same town, and sometimes from 
out stations. A large quantity of f^d grams 
had been stored at a place known as Golghar m 
Patna. At times the firm of the petitioner and 
his brother received supplies from this Golghar 
also It will appear from the evidence of 
P. \v. 18, Harnandan Prasad a godown clerk in 
the office of the Sub-diviaional Officer of Dina- 
pore, that tbe firm of the petitioner as Govern- 
ment stockist had to receive the supplies made 
from time to time, to keep the food grains in 
its godown and to issue supplies under the order 
of the Sub-divisional Officer for sale in the 
Government fair price shop. Periodical checks 
were made to see that the stock was not inter- 
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fered with. One of these checks was made in 
the month of March 1945. Before the next check 
fell due the Sub-divisional Officer of Dinapore 
received a confidential information that the peti¬ 
tioner had removed about 20C0 maunds of 
Government rice for his own benefit. Mr. Ife, 
who had appointed the firm of the petitioner 
and bis brother as Government stockist, was no 
longer at Dinapore. P. W. 1 Mr. A. J. Khan, 
was the Sub-divisional Officer in June 1945. On 
30th June 1945, on receipt of the information just 
referred to, he along with his Assistant Supply 
Officer P. w. 2 Mr. M. Khan, paid a visit to the 
godown of the petitioner. The petitioner was 
present at the godown, and when the Sub divi- 
eional Officer wanted to verify the stock be (the 
petitioner) tried to put off the verification. The 
Sub-divieional Officer was determined to verify 
the stock, and seeing this attitude on his part 
the petitioner slipped away on the pretext that 
he should make arrangement for men to assist 
the Sub-divisional Officer in weighing the bags 
of the rice in the goSown. The verihcation had 
to be done in the abeence of the petitioner as 
he did not return until after two days by which 
time the verification was complete, and it was 
found that between the book, balance and the 
actual stock there was a difference of 1466 
maunds of rice. The authorities discovered that 
the petitioner bad pledged 500 maunds of rice 
with the Bank of Bihar on 16th May 1945. 
There is a rice mill run by the firm of the peti¬ 
tioner and his brother. On the mill premises, 
were found 22 bags of rice stored in a godown 
attached to the mill. A case was started against 
the petitioner for criminal breach of trust in 
respect of 1434 maunds 15 seers and 14 chataks 
of Government rice valued at the prevailing 
rate at rb. 16,410-12.0. 

[8] The charge against the petitioner runs 
as follows : 

“That you, between 31st day of March 1945 and 
SOth day of June 1945 at Dinapore being an agent foe 
stocking food grains on behalf of the Oovernment and 
in such capacity entrusted with certain property to wit, 
one thousand lour hundred thirty-four maunds, fifteen 
eeers and fourteen chataks of rice valued at Rupees 
16,410-12*0, committed criminal breach of trust with 
respect to the said property and thereby committed an 
offence punishable under S. 409, Penal Code.” 

The petitioner was examined by the trial Court 
on 30th March 1946. The only question put to 
him was You have beard the statements of the 
complainant and the witnesses. What have you 
got to state ?" In reply the petitioner stated 
that he did not commit any offence, and further 
told the Court that he would file a written state¬ 
ment. The written statement promised to be 
filed was field on 30th March 1946. In para, i 
of the written statement the petitioner denied 


having committed any offence. In para. 2 it 
was stated that besides' being a Government 
stockist, the petitioner bad an independent grain 
business of his own. The rest of the written 
statement is to the following effect. The peti¬ 
tioner stores his grain in several houses in the 
town. His business is managed by his employees 
and not by himself. The verification of stock 
made by the Sub-divisional Officer and bis subor¬ 
dinates was faulty to a degree and should not 
be relied on. There is no evidence of criminal 
misappropriation. The petitioner admitted bis 
civil liability in the matter and was ever ready 
to indemnify Government. The trial was bad 
because the charge was in respect of a total 
quantity alleged to have been misappropriated 
during a certain period. 

[ 4 ] At the trial the prosecution witnesses were 
cross-examined at length, but no evidence was 
adduced on behalf of the petitioner. As already 
stated both the trial Court and the appellate 
Court took the view that the charge under S. 409, 
Peual Code, was brought home to the petitioner. 
I have also indicated above that when this 
Court admitted the application in revision it 
issued a rule on the petitioner to show cause 
why his sentence will not be enhanced. 

[6] Mr. Baldeva Sahay, who argued the case 
for the petitioner, strenuously contended that 
no charge of criminal breach of trust could be 
sustained against the petitioner because, so it 
has been argued, there was no entrustment to 
the petitioner personally. As already indicated, 
the application for appointment as stockist was 
made by the petitioner. Only one sheet of the 
application is with the record : the other sheet 
appears to have mysteriously disappeared. The 
mutilated application which is on the record 
would go to show that it was on behalf of the 
petitioner and also on behalf bis younger bro¬ 
ther. Exhibit 46 at page 89 of the Paper Book, 
Part I, shows that on Slat August 1946 an order 
was passed by the then Sub-divisional Officer 
on the report of the officer in charge, Dinapore, 
P. S. regarding the antecedents of two firms 
including the firm of Dukbitlal Bbagwan Das. 
The officer in charge while reporting on the 
question of the suitability or otherwise of the 
firm of Dukbitlal Bhagwan Das mentioned that 
Bindeshwari Prasad Jayaswal (the petitioner) 
was involved in the congress movement of 
August 1942. The Sub-divisional Officer passed 
an order (Ex. 46/2) appointing both the firms, 
mentioned in the police report, with effect from 
ist September 1945. In fact, by this order the 
Sub-divisional Officer also appointed another firm 
namely that of Kalichand, although the police 
report does not refer to it at all. The evidence 
of certain railway employees as also other evi- 
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dence on the record would show that the firm 
•of Dukbitlal Bhagwao Das was appointed Govern* 
ment stockist. In this connection I may refer to 
the evidence of p. W. 18, Harnandan Prasad, a 
godown clerk in the Sub-divisional Officer’s office 
«ince August, 1948. This witness, who was quite 
competent to depose as to who the Government 

stockists were, has stated as follows : 

‘'Originally in 1943 them was only one 6rm which 
^as Government stockist namely Kapoor Chand Pam 
Bachan Lall. In Seplember 1943, ‘2 more stockists 
were appointed namely Dukbit Lall Bhagwan Dassand 
Cbamroo Lall Shrikishnn Lall." 

The witness further states that the petitioner is 
the proprietor of the firm Dukhitlal Bhagwan 
Das. In fact, this position is not denied. As 
already stated, it was a firm of the family of 
the petitioner including bis younger brother. 
Strictly speaking, the food grains supplied in this 
case were entrusted to the firm of the petitioner, 
and not to him personally. In this connection I 
may refer to the case of S. C. Guha v. Emperor 
•reported in A. i. R. (17) 19S0 Rang. 332 : (32 Cr. 
L. J. 149). S. C. Guha was prosecuted for an 
■offence under S. 409, Penal Code, at the instance 
of the Dunlop Rubber Company (India) Ltd. The 
case against him was that he was stockist of Dun¬ 
lop tyres and that in bis capacity as such he com* 
mitted criminal breach of trust of goods valued at 
Bs. 8081-12 0. The agreement with the Dunlop 
Oompany was signed by the National Cycle and 
Motor Company which was a family firm of S. C. 
<juba, the latter being the managing agent of 
the firm. Several invoices were exhibited in that 
case on behalf of Guha to show that the Dunlop 
•Company was all through dealing with the 
National Cycle and Motor Company, and nob 
with Guha as a man. It was held that a person 
who is the manager of a firm cannot be held 
criminally liable for breach of trust where there 
is no personal entrustment of good to him but to 
the firm in respect of which the offence was 
alleged to have been committed. The conviction 
under S. 409, Penal Code was accordingly set 
aside. The principle laid down in the Rangoon 
case appears to me to be applicable to the facts 
and circumstances of the present case. This, 
however, should not mean that the whole case 
ends here. It has to be seen in the circumstances 
of the present case whether the petitioner com¬ 
mitted any offence of criminal misappropriation 
under S. 403, Penal Code. 

[6] During argument Mr. Baldeva Sahay for 
the petitioner did not doubt the correctness of the 
verification made by the Sub-divisional Officer. 
It would appear from the evidence on record 
that some pains were taken by the Bub-divisional 
Officer over the matter. It would have been an 
easy thing to simply count the rice bags which 
were found in the godown. The evidence shows 


that the bags were weighed. The Sub-divisioEal 
Officer remained in the godown for several hours 
and the weighing was done in his presence. As 
already indicated, the previous weigbment was 
done about three months ago. At that time a 
shortage of 321 maunds and seven chataks of 
rice was noticed. This was attributed to damage 
and destruction by rats. Government was written 
to for shortage being condoned. This is what one 
finds from the evidence of the godown clerk, 
P. w. 18 Harnandan Prasad. The evidence of 
the Sub-divisional Officer clearly shows that on 
30tb June 1945 when he made the last verification 
a shortage of over 1400 maunds was noticed. In 
the cross-examination of the witness it does not 
appear to have been suggested that the verifica¬ 
tion was not correctly done. We may, therefore, 
take the figures deposed to by the witness in 

this connection to be correct.. 

[7] The petitioner put forward the plea that 
he being a young man of 23 only the business 
was in the hands of bis employees and that it 
is very likely that these employees or some of 
them removed the deficit rice from the godown 
in question. The record, however, does not bear 
out the contention of the petitioner that he had 
left the business entirely in the hands of his 
servants. One finds that one of the consignments 
of rice arriving in December, 1943 was actually 
taken delivery of by the petitioner himself. It 
may also be recalled that the appointment of the 
firm as stockist was made at the instance of the 
petitioner. P. W. 7, Govind Sahay is a clerk in 
the office of the Sub-divisional Officer of Dina- 
pore. The following few lines from his evidence 

are important : ^ . 

"I was Nazir from October or November, 1942 to 
May 1945. I know the accused Bindesbwari Prasad, 
H© was a Government Stockist. I used to make pay¬ 
ments to Government Stockist of By. freight, cartages, 
cooli hire and other miso. charges incurred by them. I 
also used to make payment of conveyance charges 
incurred by them in depositing sale proceeds to the 
credit of the Government. Exhibit 26 series are the bills 
submitted by accused and the payments received by 

bini.All payments were made by me, and the 

accused signed in my presence." 

From this it is clear that the petitioner hod nob 
left the business entirely in the hands of his 
subordinates. Some of bis own admissions will 
also go to show that he regarded himself as the 
stockist. Exhibit 51 is a petition filed by the 
petitioner to the District Magistrate for the with- 
drawal of the criminal case against him. In this 
petition it is stated that the petitioner accepted 
the position of a Government stockist of grains 
in bis godown at Dinapore. His written state* 
ment is also in the same vein. In para. 2 of it the 
petitioner says that besides being a government 
stockist he has independent business of bis own. 
The real stockist in the eye of law may be the 
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firm, but from what has been stated above it 
will be seen that the petitioner regarded himself 
as the stockist. The evidence on record does not 
justify an inference that the petitioner kept bim< 
self aloof from the business and left everything 
to his employees. If only a few maunds of rice 
disappear from a godown in which there is a 
considerable stock, the owner may very well 
take the plea that his servants removed the same 
without his knowledge. In the present case the 
quantity removed from the godown is over 1400 
maunds. It was nowhere the case of the peti« 
tioner that he was absent from Dinapore for any 
length of time. Such absence might have given 
the employees an opportunity to do what they 
pleased. The suggestion that it is possible that 
the servants taking advantage of the youth and 
inexperience of the petitioner removed such a 
large quantity of rice from the godown is im¬ 
possible to accept. * 

[8] The prosecution adduced evidence in this 
case to prove that only a fortnight or so before 
the date of verification the petitioner had pledged 
600 maunds of rice with the Bank of Bihar. 
There is a mention in the written statement that 
the petitioner bad independent grain business of 
his own. The underlying suggestion no doubt is 
that the considerable quantity of rice pledged 
with the bank was petitioner's own rice. The 
petitioner cannot carry on bis grain business 
without books of account. If there was any truth 
in the suggestion that the 500 maunds of rice 
pledged by the petitioner only a fortnight before 
the date when a large shortage of stock was dis¬ 
covered in the godown really belonged to him, 
one would have expected the petitioner to pro¬ 
duce bis books of account and that would have 
shown beyond any doubt that the rice pledged 
with the bank had nothing to do with the Govern¬ 
ment stock in the godown. 

[9l The conduct of the petitioner on the eve 
of the verification of stock by the Sub-diviaional 
OflScer also cannot possibly escape notice. The 
stock had been verified three months ago. Ano¬ 
ther verification was due and the Sub-divisional 
Officer was there to verify the stock. I may men¬ 
tion here that the previous stock-taking was not 
done by the Sub-divisional Officer but by a 
Subordinate Officer. Be that as it may, when 
the Sub-diviaional Officer visited the godown and 
told the petitioner that he was there to verify the 
stock the petitioner, if he had no guilty consci¬ 
ence, should have at once welcomed the Sub-divi¬ 
sional Officer’s suggestion. We have evidence of 
the Sub-divisional Officer to the effect that the 
petitioner tried to put off the verification. We are 
further told when the Sub-divisional Officer in¬ 
sisted the petitioner left the place on the*pretext 
that he was going to collect men for weighing. 


That this was a pretext and nothing more is clear 
from the fact that the petitioner made himseli 
scarce and appeared before the Sub-divisionab 
Officer after two days when a bail applicatioi> 
was moved. 

[10] The learned advocate for the petitioner 
has referred to the case of Harakrishna Mahtab- 
V. Emperor reported in A.I.R. (17) 1930 pat. 209 i 
(31 Or. L. J. 249) in support of bis contention that 
in a case of criminal breach of trust failure 
to give a satisfactory explanation on the park 
of the accused should not be regarded as suffi¬ 
cient to justify his conviction. The case was in 
respect of sum of Bs. 2000 which Harekrisbnn^ 
Mahtab as the President of a village school 
had received from the District Board of Balasoro 
of which be happened to be the chairman ak 
the time when the money was sanctioned. After 
fresh election a new Chairman came into cffic& 
and the evidence of the case went to show thab 
he belonged to a school of thought which was 
entirely different from that of Harekrishnft 
Mahtab. At the time the amount was paid ta 
the village school an agreement was executed 
and the evidence was that the terms of this 
agreement were not strictly adhered to. A newv 
District Board which came into being as ih& 
result of fresh election asked the secretary 
of the school to refund^ the amount. The 
school authorities took the plea that a major 
portion of the amount bad already been spent for 
the school. Upon verification it was found that 
this was substantially true. However, as ther& 
was a breach of some of the terms of the agreement 
the prosecution of Harekrisbna Mahtab was 
launched and it was successful in (blurred) that 
the trial Court convicted him and the conviction 
was upheld by the Sessions Judge. Then there 
was a revision before this Court, and the Bench- 
which was composed of Fazl Ali J. (as he then 
was) and Dhavle J. acquitted the petitioner be¬ 
fore them. It was laid down in that case that in a 
case of criminal breach of trust failure to account 
for the money proved to have been received by 
the accused or giving a false account as to its usa 
is only an indication or piece of evidence point¬ 
ing to dishonest intention and must be consi¬ 
dered along with other facts of the case. Tba 
surrounding circumstances of the case before 
their Ijordsbips were all in favour of Hare- 
krishna Mahtab. The trial Court, according to- 
their Lordships, took a somewhat extreme view. 
Their Lordships oibserved that the circumstances 
of the case did not preclude other views which 
were consistent with the innocence of the accused. 
After having referred to two views which were 
possible their Lordships went on to observe as 
follows: 

''There ia also another theory possible, namely, thai 
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the accused or the accused and the other members of the 
Committee did not like to refund the money lo the Dis¬ 
trict Board, specially as the demand for the refund pro¬ 
ceeded from the ne\? chairman who Nvas by no means 
friend of the accused and that the accused and other 
members of the Committee may have actually shared 
the belief that the District Board having once parted 
with the money in favour of the school was not justified 
ID demanding it back and that the demand was being 
made out of spile against the accused who had been 
instrumental In securing the grant." 

The case of Sarakrishna ^ahtab, (A. i. R. (17) 
1930 pat. 209: 31 Cr L.J. 249) thus does not bear any 
analogy to the case with which we are concerned. 
Here the petitioner made an application to the au¬ 
thorities and got his family firm appointed stockist 
of Government grains. He himself being the eldest 
male member w’as actively associated with the busi¬ 
ness of the firm. His conduct when the Subdivi- 
sional Officer wanted to verify the stock showed 
that he clearly knew that a large quantity of the 
Government stock had been removed. Only 15 
days before the date of verification he had 
pledged 600 maunds of rice with a Bank. Some 
rice was also found on his mill premises. During 
trial he attempted to throw the blame on his em- 
ployees. The cross examination of some of the 
prosecution witnesses would go to show that at 
one stage of the case it was attempted to prove 
that.the petitioner had kept some of his stock in 
a godown which was in the possession of P. W. 16 
Ram Peare Lai. This Ram Peare Lai has taken 
on rent one of the houses belonging to the peti¬ 
tioner. Bam Peare Lai categorically denied that 
in June 1945, the petitioner removed any portion 
of his stock to the godown which was in Ram 
Peare’s possession. The definite suggestion to this 
witness that some of the stock was removed by 
the petitioner from his own godown to that 
of Bam Peare is apparently inconsistent with 
his plea that his servants clandestinely removed 
bags of food grains without his knowledge. 

[Ill The essential ingredients of 8. 409, Penal 
Code, fell to be considered in the case of King- 
Emperor V. Chaturbhuj Narain Choudhury, 
reported in 16 pat. 108: (A. I. R. (23) 1936 Pat. 350: 
37 Or. L. 3, 877). It was laid down in this case 
that in a case of criminal breach of trust it is 
not necessary that the prosecution should est¬ 
ablish an intention to retain permanently the pro- 
perty misappropriated. An intention wrongfully to 
deprive the owner of the use of the property for 
a time and to secure the use of the property for 
his own benefit for a time may "be sufficient. The 
facts and circumstances of the present case 
clearly point to the conclusion that the petitioner 
pledged 600 maunds of rice out of the Govern¬ 
ment stock of rice in his godown with the Bank 
of Bihar. It is possible that the petitioner did 
this with the idea that the deficit would be 
made good afterwards. Even if he derived a 


temporary benefit in this way, he will be liable 
for criminal misappropriation. In the case of 
Chaturbhuj Narain Chaudhury, 15 Pat. 103 : 
(A. I. R. (23) 1936 Pat. 350 : 37 Cr. L. J. 877) a 
pleader was alleged to have retained a large 
sum of money without making it over to bis 
client to whom the money belonged. Thein 
Lordships held that failure to account for the! 
money proved to have been received by the ac-l 
cused or giving a false account as to its use is. 
generally considered to be a strong circumstance', 
against the accused. 

[12l The learned advocate for the petitioner 
also drew our attention to the case of Robert 
Stuart Wauchope v. Emperor reported in Cl 
cal. 163 : (A. I. B. (20) 1933 Cal. 800 : 35 Cr. L. J. 
156.) Their Lordships of the Calcutta High Court 
held in that case that if the prisoner in a case 
of criminal breach of trust gives an explanation 
which may reasonably be true, even though it 
is not believed by the Judge or the jury, he or 
they must acquit the accused because in such 
circumstances the onus of proving the guilt of 
the accused must be deemed not to have been 
discharged. I have already sufficiently indicated 
that the explanation offered by the petitioner 
cannot be reasonably true. Even at the risk of 
repetition, I may mention here, that the story 
put forward by the petitioner that his employees 
were responsible for the shortage found in 
this case must be false. I have shown above that 
the conduct of the petitioner when the Subdivi- 
sional Officer was about to verify the stock went 
to show that (the petitioner) very well knew 
how matters actually stood. If his employee 
were to blamei how is it that be did not bring the 
matter to the notice of the authorities before 
the date of verification ? During the cross- 
examination of the witnesses it must have been 
realised by the petitioner’s pleader that it will 
not do to throw the blame on the servants. 
Hence, one finds that a suggestion was made to 
p. w. 16, Bam Peare Lai, that the pefitioner 
had removed a part of bis stock to Ram Peare 9 
godown. In a case of criminal misappropriation 
the prosecution need not prove the actual mode 
of misappropriation. They have, however, to. 
prove dishonest misappropriation. Their Lord- 
ships of the Calcutta High (Jourt in Robert Stuart 
Wauchope v. Emperor, 61 Oal. 168 : (A. I. B. 
(20) 1933 cal. 800 ; 85 Cr. D. J. 156), observed 
that it is incorrect to say that once theproseou- 
tion has proved that the accused has received 
money on account of another and is unable to 
show from his account that he has used it pro- 
perly, the conclusion must be that he has mis¬ 
appropriated the money. The facts of the case 
considered by their Lordships of the Calcutta 
High Court stand entirely on a different footing 
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from the facts of the present case. Where an 
accused has his own private account and receives 
money on account of another person, it is not 
always easy for him to say after a length of time 
how the money received on account of the other 
person was spent. Failure to account or failure 
to render satisfactory account has, however, 
been always regarded as a circumstance point, 
ing to the guilt of the accused. 

[13] Mr. Baldeva Sahay also contended that 
the charge, as framed cannot stand. I have re¬ 
produced the charge in an earlier part of the 
judgment. According to Mr. Sahay, it offends 
against the provisions of S. 222 ( 2 ), Criminal 
P. C. which enacts as follows : 

“when the accused is charged with criminal breach 
of trust or dishonest misappropriation of mooej, it 
shall be sufficient to specify the gross sum in respect of 
which tbeofleuce is alleged to have been committed, and 
the dates between which the offence is alleged to have 
been committed without specifying particular items or 
exact dates, and the charge so framed shall be deemed 
to be a charge of one oSence within the meaning of 
S. 234 ; Provided that the time included between the 
first and last of such dates shall not exceed one year.*' 

C 14 ] The charge in this case mentions that 
the petitioners committed criminal breach of 
trust in respect of U34 maundas 15 seers 14 
chataks of rice between 3ist March 1946 , to 
30th June 1946, The argument that has been 
advanced is that this charge would have been 
perfectly in order and fully in accordance with 
law if some money and not food grains bad 
been misappropriated. Sub.aection ( 1 ) of S. 22 a, 
Criminal P. 0. should be read in this conneo. 
tiOD. It is as follows : 

“The charge shall contain’such particulars as to the 
time and place of the alleged offence, and the person 
(if any) against whom, or the thing (if any) in respect 
of which, it was committed, as are reasonably sufficient 
to give the accused notice of the matter with which he 
>8 obarged." 

It is not the prosecution case that the alleged 
criminal misappropriation of the stock of food 
grains was committed by the petitioner on 
several occasions. In March there was a verifi¬ 
cation and everything was apparently alright. 
Some shortage was no doubt found, but the 
authorities were prepared to make allowance 
-for damage or destruction by rats and this 
allowance covered the shortage. After three 
months, there was another stock-taking ; the 
quantity found in the stock was found to be less 
y the quantity stated in the charge and it was 
said that the petitioner bad criminally misappro¬ 
priated the difference. Whether the rice bags 
were removed from the godown on one particu- 
lar day or they were removed on different dates 
was hardly possible for the prosecution to find 
out by enquiry, particularly during these days 
of food scarcity when every opportunity is being 
taken by dishonest dealers to sell their commo¬ 
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dities in what is known as the “blackmarket/* 
If the period during which the offence was 
committed was more than 12 months, difficulty 
would have arisen. 

[15] In support of his contention that the 
charge is defective the learned advocate for the 
the petitioner referred to the case of Public 
Prosecutor v. N. S. Sharma, reported in A.T.B. 
(26) 1939 Mad. 575 ; (40Cr.D, J.851). It was also a 
case of criminal breach of trust punishable under 
s. 409, Penal Oode. The facts of the case may be 
shortly stated as follows : A certain company 
in Bombay sent goods to the accused (N. S. 
Sharma) in his capacity as manager of the com¬ 
pany’s branch at Mangalore. The charge against 
the accused was in respect of an aggregate sum 
of Rs. 757-4-9 which was alleged to have been 
criminally misappropriated within a space of 
12 months. Evidence was led to show that the 
accused collected two sums of money, namely, 
RS. 10312-0 and Rs. 70 from the two customers. 
The rest of the amount alleged to have been 
criminally misappropriated represented the value 
of goods supplied by the company. It was held 
by Pandrang Row J. that the charge is not in 
accordance with the law. The charge purported 
to be in accordance with the provisions of S. 223 
( 2 ), Criminal P. C., but it was really not so, in¬ 
asmuch as it did not relate to money alone but 
to both money and goods. I may also state here 
that the judgment shows that according to the 
Sessions Judge the entrustment itself bad been 
proved beyond doubt. The High Court also 
agreed with the learned Sessions Judge in this 
finding. After briefly stating the facta hia Lord- 
ship remarked : 

“In these circamstances, it is really impossible to say 
that the learned Sessions Judge was wrong in coming 
to the conclusion that the prosecution had failed to 
prove the factum of entrnstment to an agent." 

[16] I have given the case my most anxioua 
consideration. In my opinion, the Government 
rice was entrusted to the firm of which the peti¬ 
tioner and bis younger brother were the pro¬ 
prietors. Technically speaking, there was no 
entrustment to the petitioner personally. I have, 
however, no reasonable doubt in my mind that 
the petitioner committed criminal misappropria¬ 
tion of the rice which was the subject-matter of 
the charge against him. The offence, thus, does 
not come under 409, but it comes under S. 403, 
Penal Code. As an offence under s. 403, Penal 
Code, is a minor offence in relation to an offence 
under S. 409, Penal Code, I alter the conviction 
from one under S. 409, Penal Code, to one under 
S. 403, Penal Code. So far as the nature of the 
offence is concerned, there cannot be any doubt 
that it is very serious. It is well known that the 
food situation in the country is extremely grave. 
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There cannot be any reasonable doubt that a 
'balk of the Government atook removed from 
ibe^godown found its way in the blaokmarket, 
where, as the things stand today, no price is too 
iiigb. It is true, the petitioner admitted bis civil 
liability and was prepared to pay the price of 
the rice found short, but the price he is ready to 
pay is at the controlled rate. This will leave 
the profit that be moat have made in the black, 
market unaffected. It is impossible for any 
‘Court to take a lenient view in such a case. Ks 
already stated, the learned trial Court has 
■awarded a sentence of years and also impos. 
•ed a fine. As a first class Magistrate he could 
mot have awarded a sentence of more than two 
years. Under S. 439, cl. (8) this Court can- 
mot enhance the substantive sentence so as 
'to make it more than two years. Regard 
being had to all the circumstances, while alter, 
ing the conviction from S. 409 to 8 . 403, Penal 
Uode, I enhance the sentence from rigorous im. 
prisonment for 1^ years to rigorous imprisou. 
ment for two years. The sentence of fine will 
«tand as it is. The application in revision is ac. 
>cordingly dismissed, and the rule for enhance, 
ment is made absolute. The petitioner must 
surrender to his bail bond and work out the 
sentence as enhanced by this Court. He must 
also pay the fine, or suffer imprisonment in 
default. 

[17] Sinha J. — I agree. 

E.G.D. Conviction altered and sen. 

tence enhanced. 
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Agarwala 0. J. and Nabatan j. 

Baidyanath Prasad and others—Plaintiffs 
—Appellants v. Kunja Kumar and others — 
Defendants — Bespondents. 

A.F.A D. No. 2271 o( 1946, Deoided on Srd Febraar; 
1948, from decision of Add. DLat. Judge, Bhagalpur, 
X>/- 19tb July 1946. 

(a) Hindu law — Religious endowment—Aliena¬ 
tion—Shebait, powers of—They are akin to manger 
of infant heir—"Benefit of estate*’—Term explained 
— Alienation of inconveniently situated land and 
purchasing other property In its place, is benefit of 
•«state. 

The power of a shebait or a naahanth to alienate de- 
botter property is analogous to that of a manager for 
an infant heir. Shebait can thus alienate debotter pro* 
perty for legal necessity and benefit of the estate: A.I.R. 
(4) 1917 P. C. 33 and 6 M. 1. A. 893 (P. C.}, Bel. on. 

It is impossible to give a precise definition of the ex* 
pression "benefit to the estate," so that it may be 
applicable to all cases. An act, lor which the character 
of legal necessity or benefit of the estate can be claimed 
need not necessarily be a defensive act, something 
undertaken for the protection of the estate already in 
possession. It may be an act done with the parpose of 
bringing fresh property into possession. The term may 
4)e held to apply to such a tcaneaction as the sale of in* 


oonveniently situated, encumbered and unprofitable 
property, and the purchase in its stead of another 
property; A. I. R (4) 1917 P. C. 33, Explained; A.I.R. 
(15) 1928 All 454 (F. B ) ; A. I. R. (13) 1926 All 511; 
A. I. R. (8) 1921 Pat. 99 and A. I. R. (9) 1922 Pat. 122, 
Bel. on; A LR. (26) 1939 Pat. 370 and A. I.R. (27) 1940 
Pat. 423, Foil [Para 6] 

(b) Hindu law — Religious endowment—Aliena¬ 
tion — Legal necessity — Vendee should ascertain 
necessity for sale — He need not account for appli¬ 
cation oi consideration. 

To justify a sale of debotter property by the shebait 
on the ground of legal necessity, the real question to be 
considered is whether tbe sale itself was justified by 
necessity, aod if the purchaser has acted honestly and 
made due enquiry as to the existence of necessity for 
the sale, he is not bound to account for the applica* 
tion of the price : A. 1. R. (14) 1927 P. C. 37, Ref. 

[Para 8] 

Sarjoo Prasad and Bamanugrah Prasad,— 

for Appellants. 

L. K. Jha and E. K. Sinha —for Respondents. 

Narapan J.—This is a second appeal by tbe 
plaintiffs and it arises out ol a suit for setting 
aside an alienation made by a shebait. The pro. 
perty in suit is a raiyati bolding having an area 
of 50.45 acres which bad been acquired through 
purchase by one Madbo Prasad in the year 1024.' 
Five years before 1924, Madbo Prasad bad in- 
stalled a deity, and this property had been ac* 
quired by Madbo Prasad for and on behalf of 
the deity. Madbo Prasad died soon after be bad 
acquired this property, and bis son Mabesb 
Prasad succeeded him as tbe shebait and began 
to manage tbe debottar property. In 1936 be 
sold tbe lands in dispute to defendants i and 2 
for a consideration of Rs. 872, there being a 
stipulation in the document of sale that the 
vendees will have to pay the arrears of rent in 
respect of tbe years 1340 to 1348 fasli. Tbe kebala 
has been operative ever since the date of its 
execution, and defendants 1 and 2 did come into 
possession of the property. 

[2] The present suit was instituted on 10th 
November 1944, by Baidanath Prasad one of tbe 
sons of Madbo Prasad, bis daughter, bis widow 
and tbe deity tbrongb Baidyanath Prasad, (the 
plaintiff no. 1) as the shebait. Mahesh Prasad and 
two other sons of Madbo Prasad were impleaded 
as defendants second party. 

[3] The contention was that Mahesh Prasad, 
who had ceased to be the shebait after December 

1943, had transferred the disputed property with, 
out any legal necessity, and for the inadequate 
consideration of Rs. 872. It was further alleged 
that plaintiff 1 bad been tbe shebait since April 

1944 , with the consent of all the heirs of Madbo 
Prasad. 

[4] The defendants vendees took up the usual 
plea that tbe transaction was entered into for a 
legal necessity and for the benefit of tbe estates 
of tbe deity, and it was further pleaded that 
tbe land being situated at a great distance 
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from the residence of the plaintiffs, could not 
be looked after properly and yielded very little 
profit. 

[ 5 ] The Court of first instance, the learned 
first Additiorjal Subordinate Judge of Bhagal- 
pur, found that there was no necessity for the 
transaction and that the property had been 
sold for an inadequate price, and he accordingly 
decreed the suit. On appeal, the learned Addi¬ 
tional District Judge of Bhagalpur disagreed 
with this finding and held that the sale was a 
prudent act and that it has benefited the estate 
of the deity. The findings of fact arrived at by 
the learned Additional District Judge may be 
summarised as follows : 

"(1) The real cooslderation for the sale was Rs. 1700 
and tbi^ was an adequate price for the property ; 
(2) The laud is situated at a place which is “almost 
inaccessible during the cultivation season” and the 
Shebait or the heirs of the late Madho Prasad bad 
consequently great difBculty in managing the property; 
and IS) With the amount which the shebait got as sale 
proceeds he purchased another property for the deity, 
and this act of the shebait should be regarded as a 
prudent act, and the estate of the idol would be deemed 
to have been benefited by it.” 

[6] These findings are binding on us, but the 
learned advocate appearing for the plaintiffs- 
appellants has relied on the observations of 
their Lordships of the Privy Council in the 
well-known case of Palaniappa Chetty v. 
Sreemath Devasikamony Pandara Sannadhi, 
40 Mad. 709 : (A.I.R. (4) 1917 P. C. 33) to the 
effect that the preservation of the estate 
from extinction, the defence against hostile 
litigation affecting it, the protection of it or 
portions from injury or deterioration by inun- 
dation, these and such like things would be re¬ 
garded as benefits to the estate. It is argued 
that judged by this standard it cannot be held 
in this case that the transaction bad been 
entered into for the benefit of the estate. This 
Privy Council case and certain other cases are 
authorities for the view that the power of a she¬ 
bait or a mabanth to alienate debottar property 
is analogous to that of a manager for an infant 
heir. The words of Knight Bruce L. J. in the 
case of Hanooman Persand Pandey v. Mt. 
Babooee Munraj Koonweree, (1856) 6 M. i. a. 
393: (18 \v. R, 81 (p.c).) have been quoted very 
often as indicating the circumstances under 
which a manager of an infant’s estate can charge 
that estate, and they were also quoted by Lord 
Atkinson in Palaniappa Chetty's case, 40 Mad. 
709 ; (A.I.R. ( 4 ) 1917 P.C. 33). But the passage 
in the judgment of his Lordship on which the 
learned advocate for the appellants has placed 
BO much reliance should be considered along 
with the other observation of His Lordship that 
it is impossible to give a precise definition of 
the expression “benefit to the estate,” so that it 


may be applicable to all cases^ and His Lordship 
has said that he does not attempt to give any 
precise definition of the expression. There bas^ 
undoubtedly, been a conflict of opinion as to the 
meaning of the words “benefit to the estate,’* 
and, in some cases it has been held that a 
transaction, to be for the benefit of the estate, 
must be of a defensive nature. But the Full 
Bench of the Allahabad High Court in Jagat 
Naarain v. Mathura Das, 50 ALL. 969 :(a.i.R. 
(15) 1928 ALL. 454 (fb)) after reviewing the pre- 
vious authorities, came to the conclusion that there 
was nothing in the remarks of their Lordships 
of the Privy Council to indicate that an act, for 
which the character of legal necessity or benefit 
of the estate can be claimed, must necessarily 
be a defensive act, something undertaken for the 
protection of the estate already in possession, 
and not an act done with the purpose of bring¬ 
ing fresh property into possession. The Full 
Bench agreed with the view which had been 
taken by a Division Bench of that Court in 
Jado Singh v. Nathu Singh, 48 ALL. 692 : 
(A.I.R. (13) 1926 ALL. 51l) in which cas6 it was 
said that it was impossible to give a precise 
definition as to what is of such benefit to the 
estate as will support the sale of joint ancestral 
property, and, what I regard as very important 
for our purposes in this case, their Lordships of 
the Allahabad High Court bad pointed out in 
Jado Singh’s case, 48 ALL. 592 : (A. I. R. (13) 
1926 ALL. 511 ) that the term may be held to 
apply to such a transaction as the sale of incon¬ 
veniently situated, encumbered and unprofitable 
property and that the purchase in its stead of 
other property was undeniably a sound invest¬ 
ment. I think these observations are fully appli¬ 
cable to the facts of the present case before us. 
The Allahabad High Court bad in Jado Singh’ 
case, 48 ALL. 692 : (A. I. H. (13) 1926 ALL. fill)* 
referred to two cases of this Court Sadhu 
Saran Prasad v. Brahmdeo Prasad, 61 I. 0. 
20 : (A.I.R. (8) 1921 Pat. 99) and Kalika Nand 
Singh v. Shiv Nandan Singh, 63 I. 0 . 626 : 
(A.I.R. (9) 1922 Pat. 122 ). Besides these two casea 
of this Court there are others in which this 
question has been fully discussed, and 1 think, 
the point raised is concluded by the authorities 
reported in Sital Prasad Singh v. Ajdblal 
Mander, 18 Pat. 306 : (a.i.b. (26) 1939 Pat. 370) 
and Baijnath Thakur v. Sartvan Chaudui'Vt 
A.I.R. (27) 1940 Pat. 423: (I 86 I. C. 438). In Sital 
Prasad’s case, 18 pat. 306 : (A.I.B. (26) 1939 Pat. 
870) the then C. J. Sir Trevor Harries observed 
that the expression “benefit of the estate,’ has a 
wider meaning than mere compelling necessity 
and is not limited to transactions of a purely 
defensive nature. In Baijnath Thakur’s case, 
A.I.B. (27) 1940 pat. 423 : (186 I. c. 438) my Lord 



Moti Lall V. Mt. Jagat Rani Devi 


1949 

the present Chief Jastice, who was then a Judge 
cf this Court, after reviewing the previous 
authorities on the point, oame to the conclusion 
that the karta of a joint family was entitled to 
hypothecate ancestral lands for the purpose of 
■acquiring other lands for the beneht of the family. 
I think 1 need not multiply authorities on this 
point. The point being concluded by authority 
of this Court 1 have no hesitation in rejecting 
4he contention of the appellants' learned lawyer 
that the transaction, in order to bind the idol's 
estate, must be of a defensive character. 

[7] It was next argued by the learned advo. 
oate for the appellant that there was no clear 
finding in this case by the learned Additional 
District Judge to the effect that any property 
iiad been acquired by the shebait with the sale 
proceeds of this property. The findings on this 
point are to be found on p. S3 of the paper book, 
and they run as follows : 

"It is also in evidence that some land was aotnaliy 
purchased for the idol after the sale of this laud 
though direct-evidence is lacking to establish that pur- 
xihase was made out of the sale proceeds of this land. 
But when the idol had no other propertj'left, it appears 
reasonable to bold that the pnrobase in question was 
•actually made with the sale proceeds of ibis land as 
was the intention of Mahesh Prasad in selling it." 

There is thus a definite finding to the effect that 
some property had been purchased after this 
property bad been disposed of, and that this 
property bad been purchased for the idol. It is 
true that we are not in a position to know wbat 
was the value of the property which was purcbas. 
ed, but, in order to judge whether the conolu. 
sion arrived at by the learned Additional Judge 
is sound, we should also consider his other find* 
ing to the effect that this property yielded very 
little profit to the estate, so much so that even 
4;he rent could not be paid out of its income. 
The learned Additional Judge has further pointed 
out that this transaction had been assented to 
by all the adult male members of the family, 
€0 much so that one of the defendants, who is a 
lawyer, bad drafted the sale deed, wherein there 
is a recital that it was difficult to manage this 
property, and that it was yielding very poor 
income. All these findings of the learned Addi¬ 
tional District Judge taken together, would, 
irresistibly lead to the conclusion that it was a 
prudent act on the part of the manager or the 
shebait to have disposed of this property and 
to have purchased some property out of the sale 
proceeds of this property which could yield 
better income. 

[6] The learned advocate for the appellant 
further argued that it bad not been proved that 
the amount of cash consideration which is said 
to have been paid was actually required for the 
benefit of the estate. What appears is that 
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Bs. 871 was paid in cash as the consideration for 
the sale deed, and besides this amount which 
was paid in cash at the time of the transaction, 
the vendees bad to pay the arrears of rent, 
which also amounted to about Bs. 800. There 
is no doubt that the amount of rent due bad 
been paid, though in instalments. To meet this 
contention of the learned advocate for the appel. 
lants Mr. L. E. Jba on behalf of the respondents 
has cited the case of Krishna Das v. Nathu 
Bam, 54 I. A. 79 : (A. I. R. (h) 1927 P. O. 37) in 
which case it was held that a sale of property 
should not be set aside merely because a con¬ 
siderable part of the proceeds is not proved to 
have been applied to purposes of necessity. The 
real question to be considered is whether the 
sale itself was justified by necessity, and if the 
purchaser has acted honestly and made due 
enquiry as to the existence of necessity for the 
sale, he is not bound to account for the applica¬ 
tion of the price. I think these principles can be 
applied in this case. The purchasers could easily 
ascertain after enquiry that the rent bad not 
been paid, and that there was a chance of the 
property being sold for arrears of rent. The 
finding of fact arrived at by the learned Addi¬ 
tional District Judge is clear enough to show 
that it was impossible for the shebait to manage 
this property and that it could not fetch even 
sufficient income for the payment of rent. It 
cannot be argued with any show of reason that 
the vendees in this case had not acted honestly 
and bad not made proper enquiry as to the 
existence of the necessity for the sale. The 
learned advocate for the appellant tried to show 
that the judgment of the Court of first instance 
that the defendants first party bad, after the 
sale, made some improvement in the land which 
could have been effected by the shebait. But 
the shebait is a doctor, and one of bis brothers 
is a practising lawyer and the shebait, accord¬ 
ing to the findings of the learned Additional 
District Judge, had considerable difficulty in 
managing the property which was situated at an 
appreciable distance from the place where he 
resides. This appeal, therefore, fails and is dis¬ 
missed with costs. 

t9] Agarwala C. J.—I agree. 

B.G.d. Appeal dismissed. 

A. I. R. (36) 1919 Patna 77 [C. N. 18 .] 
AGABWAIjA and Naravan JJ, 

Moti Lall Parmanik — Appellant v. Mt, 
Jagat Rani Devi and another — Respondents, 

Privy Council Appeal No. 19 of 1947, Decided on 
29th January 1948. 

Civil P.C. (1908), S. Ill—Decision of Single Judge 
in second appeal—Leave to appeal under Letters 
Patent rejected—Subsequent application for leave 
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to appeal to His Majesty in Council from decision 
of single Judge cannot be entertained by virtue of 
S. 111. A. I. R. (23) 1936 Pat. 106, Foil. [Para 1] 

Annotation : (’44-Com.) Civil P. C. S. Ill, N. 3, 
Pt. 1. 

Me&srs.R. K. Prasad atidtS. Huda —for Appellants. 

2?. S. Chatlerfi — for Respondents. 

Order.—This is an application for leave to ap. 
peal to His Majesty in Council from the decision 
of a single Judge of this Court sitting in second 
appeal. After the disposal of the second appeal 
the present applicant applied for leave to appeal 
under the Letters Patent ;but-this was refused. 
In precisely similar circumstances, Parmeshwar 
Dyal V. Brindaban Chandra, 160 I. c. 160 : 
(a. I. R. (23) 1936 Pat. 106), this Court took the 
view that the S. Ill, Civil P. C, is a bar to 
leave to appeal to His Majesty in Council being 
granted, although, of course, it may be observed 
that 8. Ill does not affect the power of the 
Privy Council to grant special leave to appeal. 
The application is, therefore, rejected with costs 
hearing fee three gold moburs. 

K.S. Application rejected. 


A. I. R. (36) 1949 Patna 78 [C. N. 19.] 

Reuben and Ramaswami JJ. 

Laxmi Narayan Panda — Appellant v. 
Panchanan Khan and others — Bespondents. 

A. F. A. 0. No. 38 of 1946, Decided on 24th February 
1948, from order of Addl. Collector, Balasore, D/-29th 
May 1946. 

(a) Interpretation of Statutes General and 
special enactment—S. 224 (2) and (3), Orissa Ten« 
ancy Act being a special enactment will prevail 
over general provisions of O. 21, R. 55, Civil P. C. 
which are inconsistent with it — Orissa Tenancy 
Act (II [2] of 1913). S. 224 (2) and (3). 

A general Act is to be construed as not repealing a 
particular one, that is, one directed towards a special 
object: Oarnett v. Bradley, (1878) 3 A. C. 944, Rel. 
on. 

The general law contained in O. 21, R. 65 , Civil 
P. C. which is framed in wider language and which 
is inconsistent with the provisions of sub-s. (2) and (3), 
S. 224, Orissa Teonney Act, which is a special enact¬ 
ment cannot apply when the case is governed by the 
latter enaotmont. [Para 3J 

Annotation : — (’44'Com.) Civil P. C., Pre. N. 7; 
PtB. 60 and 61. 

(b) Orissa Tenancy Act (II [2] of 1913), S. 224 
(3)—Transferee of chandana holding without land¬ 
lord’s consent is not entitled to make deposit under 
S. 224 (3). 

A transferee of a chandana holding without land¬ 
lord’s consent is not a person whose interest is voidable 
on the sale and therefore, is not entitled to make a 
deposit under S. 224 (3) of the Act. [Para 4] 

(c) Orissa Tenancy Act (II [2] of 1913, as amend¬ 

ed by Act IX [9] of 1946), S. 236 (1) — Section is 
not retrospective. [Para 5] 

(d) Orissa Tenancy Act (II [2] of 1913), Ss. 204 
and 224 — Order of Deputy Collector under S. 224 

refusing to allow a person to make a deposit_ 

Order reversed by CoUcctor in appeal—No second 


A. I. R. 

appeal lies—But order can be revised under S, 115»- 
Civil P. C.—Second appeal treated as revision. 

[Para 63, 

N. S. Das Gupta — for Appellant. 

5. N. Sen Gupta and B. N. Sinha— 

for Respondents. 

Ramaswami J. — The appeal is brought 
from the order of a Rent Suit Deputy Collector 
in an execution case. The plaintiff had obtained 
a decree for rent against one Taracharan Deb 
Mandal with respect to a chandana bolding. In 
execution of the decree, the holding was adver. 
tised for sale. Before the sale took place th& 
respondent Panchanan Khan appeared, alleged 
that he bad purchased the bolding, and asked 
for permission to deposit the decretal amount. 
The decree-holder however objected that he did* 
not recognise the transfer of the chandana hold- 
iog and the respondent was not entitled to make 
deposit. The Rent Suit Deputy Collector upheld 
the objection and refused to permit the respon¬ 
dent to make the deposit or release the holding 
from attachment. 

[a] In appeal the Collector considered that 
the respondent could make the deposit under 
O. 21 , B. 65, Civil P. C. He reversed the order 
of the Deputy Collector and directed that the 
payment should be accepted and the holding 
released from attachment. Against this order 
the decree-holder has instituted this appeal. 

[3] Two arguments were addressed on behalf 
of the appellants. In the first place it was con¬ 
tended that the appellate Court was erroneous 
to hold that the respondent could make the 
deposit under o. 21 , E. 65, Civil P. C. It was 
argued that chap. 16 , Orissa Tenancy Act, was 
self-contained and the only provision for deposit 
was 8. 224, sub-ss. ( 2 ) and (3). Sub-s. ( 2 ) is to 
the effect: 

"When an order for the sale of a tenure or holding 
in ezeontion of such a decree has been made, the 
tenure or holding shall not be released from attach¬ 
ment unless, before it is knocked down to the auction- 
purchaser, the amount of the decree including the 
costs decreed, together with the costs incurred in order 
to the sale, is paid into Court, or the decree-holder 
makes an application for the release of the tenure or 
holding on the ground that the decree has been satis¬ 
fied out of Court." 

Sub-s. (3) states: 

" The judgment-debtor, or any person having in the 
tenure or bolding any interest voidale on the sale, may 
pay money into Court under this section." 

Now the relevant provision in the Civil Proce¬ 
dure Code is o. 21, B. 66. It states: 

" Where the amount decreed with costs and EdI 
charges and expenses resulting from the attachment of 
any property are paid into Court . . . the attachment 
shall be deemed to be withdrawn." 

It is patent that o. 21, B. 55, is framed in wider 
language. It does not restrict the class of per¬ 
sons who may make the deposit, and to that ex¬ 
tent is not consistent with s. 224, Orissa Tenancy 



1919 

Aoi. It is true that S. 924. aub.s. (i), does not 
axpreaely repeal o. 21, R. 66. But this is im- 
material. For, s. 224, sub ss. ( 2 ) and (3) being a 
Bpeoial enactment repeal by implication of the 
general law contained in o. 21 , K. 65, Civil P. C. 
The principle is that a general Act is to be con* 
atrued as not repealing a particular one, that 
is, one directed towards a special object (Lord 
Haiherly in Garnett v. Bradley^ (1878) 3 a. o. 
(944) 960: (48 L. J, Ex. 186). In my opinion 
O. 21, B. 55 cannot apply. 

[ 4 ] The question was then mooted, whether 
respondent could make deposit under s. 224, 
Orissa Tenancy Act. The answer is clearly in 
the negative. In Makadev Lai v. Langat Singh, 
2 V. Ii. J. 457 : (a. I. B. ( 4 ) 1917 Pat. 680 F. B.) 
the Full Bench held that a purchaser without the 
landlord’s consent of a part of a non-transfer, 
able occupancy holding, which had been pro- 
claimed for sale under s. 163, Bengal Tenancy 
Act, 1885, was not entitled to deposit the amount 
of the landlord’s decree and costs under s. 170 

(S) of the Act. Section 170 (2) and (3), Bengal 
Tenancy Act, as it previously stood corresponds 
to 8. 224 ( 2 ) and (3), Orissa Tenancy Act. Both 
the statutes are pari materia and the construe- 
tion adopted in the Full Bench case will be 
applicable to the present case. It follows that 
the respondent is not a person whose interest is 
** voidable on the sale ” and so be is not entitled 
to make deposit under S. 224 , Orissa Tenancy 
Act. 

[ 5 ] It was however pointed out for the res- 
pondent that S. 286, Orissa Tenancy Act, has 
been recently amended. Act ix [ 9 ] of 1946 
amends sub-s. ( 1 ) of s. 236 as follows: 

‘‘Motwitbstaodlng acything ia this Act, the incidents 
of teoanoy of any tenants inoluding the bolder of a 
service teooie, in respect of the bomestead in which 
Buoh tenants ordinarily reside, shall be regulated by 
the provisions of this Act applicable to land held by an 
occupancy raiyat. 

Act XXXII [32] of 1947 adds an explanation to 
8ub-s. ( 1 ): "Explanation—A Ghandandar is also 
a tenant within the meaning of this sub-section." 
This Act enacts that this explanation shall have 
retrospective efifect. But there is no provision 
(and probably the omission is accidental) that 
the amended aub-a. (l) (by Act ix [9] of 1946) 
ebould have retrospective effect. We cannot 
hence accept the argument for the respondent 
that Bub-B. (1) has retrospective effect; that by 
virtue of s. SlB the Ghandandar had a right 
to transfer the holding to the respondent; that 
the latter was consequently entitled to make the 
depbsit, 

[6] It was also argued for the respondent 
that second appeal is incompetent. This conten¬ 
tion is correct. But in Arjun Bautara v. 
Maharaja Krishna Chandra Gajapati, 8 cut. 
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L. X. 53 : (A. I. R. (2D) 1942 Pat. 1 (p. B.)) a majo. 
rity of the Full Bench held that the Gollector 
was subordinate to the High Court when he 
acted under S. 204, sub-ss. (2), (3), (4) and ( 5 ), 
and that his order may be scrutinised by the 
High Court in exercise of its revisional powers. 
I therefore propose to treat the second appeal 
as an application for revision under s. 115, Civil 
P. C. 

[7] In my opinion the order of the Additional 
Collector must be set aside and the application 
must be allowed with costs. 

Reuben J. —I agree. 

K.S. Application allowed. 

A. I. R. (36) 1949 Patna 79 [C. N, 20.] 
Agarwala C. j. and Meredith J. 

Hardi Ravi Pandey — Defendant — Appel¬ 
lant V. Kali Prasad Singh, Plaintiff and 
others, Defendants — Respondents. 

Letters Patent Appeal No. 39 ot 1947, Decided on 
31st March 1948, from Judgment of S. E. Das J., 
D/- 2nd May 1947. 

Civil P. C. (1908), O. 41; R. 22 — Respondent 
cannot challenge decree—Defendant in ejectment 
suit claiming limited interest as tenant — Claim 
negatived—Award of damages against him—Had 
claim been established same amount would have 
been decreed against him as rent — Appeal by 
plaintiff—Defendant as respondent cannot reopen 
question of title without filing cross appeal. 

Id a suit for ejectment against the defendant and 
his mortgagees, the defendant pleaded that bis father 
had taken settlement of land from the previous pro- 
prietor or alternatively he bad good title by adverse 
possession. The plea was negatived. There was, how* 
ever, no decree for ejectment, on ground of defect of 
parties. Plaintiff was given merely a decree foe 
damages for use and occupation against the defendant. 
The plaintiff appealed; the defendants did not. But in 
appeal the defendant sought to re*open the question of 
title : 

Held, that the question of title could not be re-opened 
in the absence of a cross-appeal. The mere coincidence 
that the amount awarded as damages happened to be 
the same as the rent would have been, in case the 
claim of the defendant for the limited interest of a- 
tenant bad been successful, did not mean that be was 
not oballenging the decree. In seeking to challenge the 
decision as to title, the defendant was in efiectcbatleng- 
ing the decree against him which was a decree for 
damages, based on an adjudication that be bad no 
title and that be was a mere trespasser. Order 41, 
B. 22 enables the respondent only to support the decree 
upon such grounds decided against him, and not to 
challenge it. [Para 7] 

Annotation.—('44-Com.) Civil P. C., 0. 41 R, 22 N. 2 
and 15, Ft. 2. 

S. N. Bose and S. C. Mazumdar—tor Appellant. 

Narendranath Bay and A. N. Chatterji — 

for Respondents. 

Meredith J. — This is an appeal under the 
Letters Patent by defendant 1 against a deci¬ 
sion of Das J. The suit was for the ejectment 
of defendant I, and other defendants who were 
his mortgagees, and for damages by way of 


Hardi Ram v. Kali Prasad (Meredith J .) 




€0 Patna 


Lalita Devi v. Emperor A. I. 


mesne pro6tg for four years. The plaintiff 
claimed that the land which was conoprised in 
plot No. 4124 of the Dhanbad Bazar, was bis 
khas patit land and the defendants had tres¬ 
passed thereon by erecting houses. 

[ 2 ] The appellant’s defence was that his 
father had taken settlement of the laud from 
the previous proprietor of the estate forty years 
previously, and that, alternatively, he had 
acquired a good title by adverse possession for 
forty years. There was a further plea that the 
suit was bad for defect of parties. 

[3] The learned Munsif held that the suit 
land was not included in the kahuliyat under 
which the defendant claimed tikuri jamai 
right, and that right had, accordingly, not been 
established. Nor was there, in his opinion, any 
title by adverse possession since he found the 
appellant had been in possession only from 
1932. Though, however, his decision upon the 
question of title was in favour of the plaintiff, 
he held that there could be no decree for eject¬ 
ment because there was defect of parties, some 
of the mortgagees not having been impleaded as 
defendants. He, therefore, gave the plaintiff 
merely a decree for Bs. 100 as damages for use 
and occupation. 

[4} The plaintiff appealed; the defendants did 
not. But before the learned Subordinate Judge 
defendant 1 sought to re-open the question of 
title. The Subordinate Judge refused to enter 
into that because there had been no cross-appeal, 
and bolding that the ground upon which the 
Munsif had refused a decree tor ejectment was 
not sound, he allowed the appeal and decreed 
the suit in full. 

[5] Defendant 1 came up to this Court in 
second appeal, and contended that the Subordi¬ 
nate Judge was wrong in law in holding that 
he could not attack the finding regarding title 
without filing a oross-appeal. Das J. rejected 
this contention and dismissed the appeal. 

[6] In my opinion, Das J. was perfectly 
correct. Mr S. N. Bose for the appellant urges 
that there was no need for his client to appeal 
against the Munsif’s decree because it was 
entirely in bis favour. He had claimed to pre¬ 
scribe only for the limited interest of a tenant, 
and did not assert that he was not liable to pay 
rent. The rent which he would have to pay 
under the kahuliyat would be exactly the same 
as the amount of damages awarded. It was not, 
therefore, necessary for him to challenge the 
decree in so far as it awarded compensation 
because he was not interested to dispute it. He 
was really asking to support the decree upon a 
ground decided against him, as be was entitled 
to do under the provisions of 0. 41, R. 22 , Civil 


[7] This argument is ingenious, but, in my 
opinion, it is not sound. It is a mere coincidence 
that the amount awarded as damages happened 
to be the same as the rent would have been. 
But though the sum might be the same, the 
nature of the payment was entirely different, 
and, in my opinion, in seeking to challenge the 
decision as to title, the appellant was also in 
effect challenging the decree against him which 
was a decree for damages, based on an adjudi- 
cation that he had no title and was a mere tres-i 
passer. He was highly interested in cballeng-' 
ing the decree in so far as it did amount to an 
adjudication to that effect because it left it open 
to the plaintiff to bring a fresh suit for eject* 
ment and negatived his claim that he had a 
permanent tenancy interest. The decree for 
damages was only consistent with an adjudication 
that the defendant was a trespasser. That this 
represents the true position is, I think, evident 
from the appellant’s grounds of appeal in this 
Court. As one of bis grounds be took : “For- 
that the plaintiff in any circumstances is not 
entitled to aoy compensation.” and it is to be 
noticed that in bis written statement also be bad 
asserted that the claim for compensation was 
wholly unfounded. In my opinion, what was 
sought to be done was not to support the decree, 
but to challenge it in this regard, to avoid the 

decree for compensation qua-oompensation, which 

the appellant sought to do without having pre. 
ferred any appeal himself. Order 41 , r. 22 
enables the respondent only to support the 
decree upon such grounds decided against him, 
not to challenge it. 

[8] As I have already stated it seems to me 
that the whole argument is based on a mere 
coincidence, and had the amount awarded as 
compensation come to more than the rent, as 
might well have been the case, Mr. Bose could 
not have put it forward with any force. I would 
dismiss this appeal with costs. 

[9] Agarwala C. J_I agree. 

Appeal dismissed. 


A. I. R. (36) 1949 Patna 80 [C, N, 21.] 

Rat J. 

Lalita Devi—Appellant v. Emperor, 

Criminal Appeal No. 72 of 1947, Decided on lllh 
June 1947, against decision of Sessions Judge, Montrhvr. 
D/- 8th February 1947. ^ ^ * 

Penal Code (1860), S. 201 —Murder by husband-^ 
Dead body hidden in house and wife commanded 
not to allow any one to enter — Wife not allowing 
anyone to enter and discover dead body in absence 
of her husband — She is not guilty under S. 201 — 
Wife s position is privileged—Husband and wife. 

Under the law, wife is completely privileged from dis¬ 
closing any communication made by her husband to 
her during the subsistence of their marriage. It is the 
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poHoy ot the law as well that a wife shoold ooi be 
of harbouring her felonlooe husband because 
4he law ooDceWee a kgal unity between the Bf>ouseB. 

[Para 6] 

Where the husband has eommiltrd a murder and 
eonoealed the dead body of the deceased in his house 
and commanded bis wife not to allow anybody to enter 
into the hoQ^e lest bU offenoe may be deteoted, the 
wife is entitled to keep mum over the matter^ As 
between the husband and the wife the Jatter’s right of 
oconpation is limited and she is not in. law entijed to 
intrt^noe anybody into the house against the wishes of 
her husband. If she simply follows her bueband’s 
^hest and refuses to give him away either by diiolos- 
ing the communication received by her from bet 
hnsband by speech or by act, she commits no oSenco 
as ehe owes no dnt^ in this respect, but on the oontr* 
ary enjoys a privilege in tbe eye of law. She is not bound 
to invite outsiders and show them tbe body of tbe 
deceased. Thus from her refusal to disclose information, 
DO inference can be deduced, so as to ascribe to her 
any criminal intention or motive. [Para 6] 

Bot from this it cannot be said that if a wife oanses 
disappearance of evidence of a crime committed by her 
hoB^hd she will not be guilty under S 201, Penal 
Code. But if she finds the dead ^dy of the deceased 
who has been murdered by her husband in tbe bouse, 
but without removing the dead body locks up tbe door 
and does not allow any one to enter tbe house in tbe 
, absence of her husband, she cannot be said to commit 
an ofienee under S. 201, [Paras 7 and 8] 

Jagdish Narain Vartna^iot Appellant.- 
T, Naih—ior the Crown, 

t 

Judgment. r<- The appellant, Lalita Devi 
has been convicted under s. 201 , Penal, Code and 
. centenced to undergo rigorous imprisonment for 
a period o( six years; ehe was acquitted of the 
charge of murder under 8. 802, Penal Code. 

[ 2 ] The prosecution case was that on 8rd 
0u!y 1946 tbe girl, Bacbia, being the daughter of 
the appellant’s sister, was found' missing. Her 
mother, Mombati (p. w. 7 ) was in search of her 
and was told on tbe way that she bad gone to* 
wards tbe house of tbe accused. She thereupon 
oame to accused’s bouse and asked about tbe 
whereabouts of her daughter and was told that 
she had been sent away by the appellant «fter 
her hair was dressed and she was given a tica of 
yermiliOD on her forehead. Mombati then states 
that at this time a young girl by name Agni 
came upon tbe scene and asserted that Bacbia 
had been killed by tbe appellant. On this asser* 
tion being made, Mombati (p. W. 7) wanted to 
search the appellant’s house and tbe appellant 
bolted the door from inside, and while Mombati 
attempted to scale over tbe compound wall in 
order to reach tbe appellant's room, she was 
struck with a lathi and brickbats. Later, a large 
number of villagers including Mombati’s bus* 
band, Oeno Singb and her fatber-in*law, Kanhai 
Bingb arrived. They sent for Bajo Singh, the 
appellant’s husband, on whose arrival and at 
whose orders tbe door was opened by tbe appeU 
lant. Thereupon a search was made and the 
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corpse of tbe deceased Bacbia was recovered. It 
was found that tbe child bad been cut at her 
throat just below tbe adam's apple, tbe cut ex- 
tendiug more (0 tbe right wnh a det^p wound 
than to the left. Eanhai Singh went to tbe police 
station and lodged tbe first information report. 
The police after due formalities submitted 
charge-sheet against tbe appellant. Tbe enquir¬ 
ing Magistrate committed ber to tbe Court of 
Session with a charge under S. 201. The learned 
Sessions Judge added the charge of 8. 802 but 
ultimately acquitted her of that charge. 

[ 3 ] Tbe appellant and ber husband, Bajo 
Singb, are the only inmates of their bouse 
which consists of rooms situated in a row runn- 
ing from east to west. There is a courtyard in 
the front of the rooms which is surrounded by 
compound walls on tbe east, north and west. On 
the eastern compound wall there is a door which, it 
is said, was bolted from inside against Mombati, 
the mother of tbe deceased girl. Tbe corpse was 
found from a narrow space between tbe granary 
and tbe wall of tbe easternmost room. It was 
covered over with some straw of paddy. There 
was also found near about tbe body a dirty piece 
of white blood stained cloth, a blood stained pabu- 
sal (sickle) and skin of palm tree also containing 
blood stains. It is also stated that tbe Sub-Ios- 
pector found some blood stains on the floor of 
one of the middle rooms adjoining the eastern¬ 
most room. He scraped the earth and bad sent 
them along with thesickle, the blood-stained straw, 
the white blood-stained cloth and tbe skin of tbe 
palm tree to the Chemical Examiner who found 
human blood in all except the sickle and tbe 
scraped earth. 

[4] Tbe learned Sessions Judge found as a 
fact: ( 1 ) that the appellant bad assaulted Mom¬ 
bati either with brickbats or with stick'or with 
both in order to prevent her from scaling over 
tbe wall and getting into her rooms, ( 2 ) that she 
and ber husband were tbe only inmates of the 
house, (8) that tbe possibility that Bajo Singh 
(the appellant'e husband), who was an inmate 
of the bouse, might have murdered the girl could 
not be ruled out, (4) that tbe dead body bad 
been kept concealed in the room for which the 
occupants of tbe room must be held responsible, 
(6) that Agni chokri who bad given evidence 
before the police that tbe appellant had murder¬ 
ed tbe girl by cutting ber with pahasul bad been 
gained over by tbe defence. (6) that it was only 
upon Agni cbokri's assertion of the appellant 
having committed tbe murder that she shut tbe 
door and bolted it from inside in order to.pre¬ 
vent Mombati from entering into her bouse 
when Mombati wanted to do so in order to 
search the rooms, (7) that Mombati having been 
instrumental in getting the appellant, a young 
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woman of 15 or 16, married to Bajo Singh, an 
old man of 70, the accused felt exasperated and 
with an immature brain like hers engineered a 
plan like this for avenging the wrong done to her 
by her sister, and (8) that all these circumstances 
lead to an irresistible inference that the appel¬ 
lant by preventing the people from entering into 
her house in order to make a search for the de¬ 
ceased girl wanted time and opportunity for 
disposing of the dead body and thereby to cause 
disappearance of the evidence of murder with 
the intention of screening the oCfender.^On these 
findings he found her guilty and convicted and 
sentenced her as above. 

[5] There can be no room for doubt that 
some of these findings cannot be sustained on 
the evidence on the record. [After considering 
the evidence, his Lordship concluded that the 
appellant did not commit the murder. His Lord- 
ship then proceeded.] I would, therefore, enter¬ 
tain no suspicion against the appellant that she 
was implicated in the murder of the child. I 
have dealt with these circumstances at some 
length in spite of the appellant’s acquittal of 
the charge of murder for the reason that these 
circumstances have influenced the learned Ses¬ 
sions Judge’s mind in the direction of the accus¬ 
ed’s guilt. As I have already said, to my mind, 
however, the circumstances do not at all give 
rise to any suspicion of the kind entertained by 
the Judge in the Court below. 

[0] In the circumstances already dealt with, 
the only fact that remains is that the appel¬ 
lant is one of the two inmates of the house in 
which the dead body of the murdered child was 
found concealed, and further that in the absence 
of her husband she did not permit either Mom. 
bati, her sister, or any of the villagers to enter 
into her bouse in order to make a search. The 
question arises whether these two circumstances 
put together would make out a case against the 
appellant of her having been an accessory after 
the commission of the murder. I will assume for 
Ibis part of my judgment that she knew that 
the dead body of a murdered child bad been 
concealed in one of her rooms. I must say that 
there may be no sufficient reason for this as¬ 
sumption because in view of the shortness of 
time between the alleged murder of Bachia and 
the time when a search was made for her she 
might nob be expected to have been to that 
room which on its very nature is one not often 
likely to have been resorted to by her and I 
^ball next assume that she prevented outsiders 
.from going into her bouse in the absence of her 
husband in order to prevent its discovery Here, 
one must have to assume that the dead body 
bad been concealed either by her husband or by 
any olfier felon with the consent and connivance 
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of her husband. Let us examine in ibis context 
whether on these assumptions of facts she could 
be held guilty of the offence under S. 201, Penal 
Code. It should be observed that there is abso¬ 
lutely no evidence that she bad anything to do 
with the concealment of the dead body. Disap¬ 
pearance of the evidence of murder in this case 
in order to screen the offender must consist in 
removal or ^disposal of the dead body in a 
manner and to an extent so as to cause the 
evidence of murder disappear. If she has not 
removed the dead body from where the child was 
murdered and if she has not concealed tbe^ead 
body under the straw and at the darkest corner 
of a solitary and almost unused room, the ques- 
tion arises what .else she has done to cause the 
evidence of murder disappear. The concealment 
of the dead body in the manner and at the 
place was an accomplished fact by the time 
Mombati appeared at the appellant's door, and 
the appellant, let us assume, being actuated by 
the motive that she should not allow detection 
of her husband, did not permit an outsider to 
get into her house without at the time doing 
anything to the dead body or to the blood-stain¬ 
ed articles or to the blood-stained spot If she 
has done this and nothing more, it cannot be 
held tbatsbe did anything to cause disappearance 
of the evidence of murder with the object of 
screeing the offender. In considering this aspect 
of the case, it is to be remembered that it is quite 
plain on the evidence on record that she bad 
been telling from the very beginning that she 
would open the door or allow anybody to come 
into the bouse only if her husband permitted 
her to do so. Here the special relationship be¬ 
tween a husband and a wife has also to be taken 
into consideration. Under the law she is com- 
pletely privileged from disclosing any communi- 
cation made by her husband to her during the 
subsistence of their marriage which was sub- 
sistent at the time. It is the policy of the law 
as well that a wife should not be guilty of har¬ 
bouring her felonious bosband because the taw 
conceives a legal unity between the spouses. 
Arcbbold’s Criminal Pleading, p. 19: 

“A married woman cannot be treated aa an accesory 
after the fact for receiving her hnaband, knowing that 
be has committed treason or felony, nor for concealing 
felon jointly with berhoshandrii, v.ilfarj/Oood: (1842) 

1 0. & E. 165 : (174 B. B. 768.)” 

This common law principle was modified in 
England by the Criminal Justice Act of 1925 ta 
the extent that for a wife’s action coercion from 
her husband is no longer presumed, but most 
be proved Russell on Crimes (Edn. 9) p. 863; 

"A wife ia not answerable for her hoaband’s breach 
of dnty, however fatal, though she is privy to bis mis* 
conduct, if do duty is oast npou her, and she ia merely 
passive” B. v. Squire, 
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Api^ying this principle which is applicable to 
the oondoot of a wife in relation to her bus. 
band's crime, what has the appellant done in 
this particular case? She has not allowed out¬ 
siders to trespass into her bouse, which must be 
in her keeping but under the domination of her 
husband, without the latter's order or consent. 
Was she under law bound to invite outsiders 
and show to them the dead body of the- murder, 
ed child? She was not bound to do so. She could, 
wi^ut committing any ofifence, keep mum over 
the matter, or could obey her husband’s com¬ 
mand to the effect "Do not allow anybody to 
iget into my house during my absence." As 
between the husband and the wife, the latter’s 
right of occupation is limited and she is not in 
law entitled to introduce anybody into the house 
against the wishes of her husband. I shall 
observe that in this tenor of discussion I, in 
agreement with the learned Sessions Judge, am 
assuming that it may be that her husband had 
committed the murder and had concealed the 
dead body inside his bouse, and I go further and 
assume that he bad also commanded his wife 
not to allow anybody to enter into the house 
lest his offence may be detected. If she simply 
followed her husband’s behest and refused to 
give him away, either by disclosing the com. 
munioation received by her from her husband 
by speech or by act, she committed no offence 
as she owes no duty in this respect, on tbe 
contrary enjoys a privilege in tbe eye of law. 

1 should quote a passage from an article on tbe 
legal unity of husband and wife published in 
the Modern Law Beview, vol. 10, No. l, page 20: 

*'Firet, a spouse is uot e competeut, or oot a compel¬ 
lable, witness against the other sponse in certain 
criminal oases. Second, epooses are not compellable to 
disclose oommonicaUons between each other during 
marriage. These exceptions can be r^rded as resting 
on grounds of policy, or on the repoJsiveness of com' 
pelliog evidence, not on the fictitious unity of the 
ei«uses. Aooording to the text-writers, a husband and 
wife cannot be guUiy of conspiring together. It seems 
f^tly clear that this rule, if it exists, owes its origin to 
the doctrine of unity, or at any rate, to the doctrine of 
tbe wife's subordinatioD." 

In the same article at page 26: 

*'Ooe other rule of tbe criminal law may be men¬ 
tioned before passing on. A wife who hides her felon 
husband from jnstice is not guilty as an accessory after 
the fact to the felony, bnt a husband who hides bis 
wile is. It seems that originally the rule was merely 
that a wife who receives her felon husband does not 
become an accessory; tbe generalisation that she eoold 
never be an accessory after the fact to her husband's 
felony seems to be a later development. Tbe rule may 
be justified aa a concession to inevitable human feel¬ 
ing, though of course this justifioation would require 
that the rule should also work the other way round, 
which it does not. However this may be, the fact that 
the role does not work in the same way for both sexes 
seems to ehow that it is not a dedootion from the idea 
of unified personality. If there is any technieal doctrine 
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behind it, it is the doctriue of tbe man’s potestas over 
his wife, not the doctrine that tbe wife has no separate 
personality.” 

t7] In what I have said above, I shall not be 
uuderatood *to say that if a wife causes dis- 
appearance of evidence of a crime committed by 
her husband, she will not be guilty under the 
section. But what I have said is this that as a 
result of legal unity of spouses, and also a moral! 
one, which it is the policy of the law to respect 
and maintain on humanitarian ground and for 
peace in society, if the wife refuses to disclose 
information that will lead to detection of her 
hnsband’s crime, or as in the present case she 
refused admittance into her husband’s bouse 
where she is living for fear of incurring her 
husband’s displeasure and out of regard for her 
husband's domination over her, no inference 
should be deduced therefrom so as to ascribe to 
her any criminal intentiou or motive. 

[6] Quite apart from her relationship as a 
wife, it can be supported on precedent that all 
that has been done by her in this case does not 
and cannot make her guilty of tbe offence of 
cansing disappearance of evidence of a crime 
under S. 201, Penal Code. I should in this 
connection refer to the case of Ktng-Em^ror 
V. Bajan, 53 p. B. cr. 1905 p. 124 ; (3 cr. L. j. 
18 C). Tbe head-note which has been correctly 
prepared reads: 

"Where aooused, finding in her house tbe dead body 
of a girl who bad been murdered by her son, locked 
the outer door without moving the corpse or conceal- 
iog it, held, that she was not guilty of an o0ence of 
causing disappearance of evidence of a crime under 
S. 201, Penal Code.” 

[9] In consideration of what I have said 
above, I am strongly of opinion that the pro- 
seention has failed to bring tbe charge home to 
tbe appellant. Her appeal, therefore, is allowed, 
the order of conviction and sentence is quashed, 
and I direct that she bs discharged from her 
bail bond forthwith. 

R.G.D. Appeal allowed. 

A. L B. (86) 1949 Patna 83 [C. N. 22.] 
AgabwaiiA C. j. and Meredith J. 

Kamakskya Narain Singh — Appellant v, 

Oommr. of Income-tax, Btkar and Orissa_ 

BespondenU 

Miso. Judicial Case No. 27 of 1946, Decided on 
20tb January 1946. 

Income-tax Act (1922), Ss. 22 (2) and 5 (5)—Issue 
of notice under S. 22 (2) is optional andnotmanda* 
tory — Transfer of case under S. 5 (5) — No Iresh 
notice under S 22 (2l issued by Income-tax Olficer 
to whom case was transferred and case proceeded 
from stage at which it was transferred_Assess¬ 

ment is valid 

Section 22 (2) is not mandatoty. It confers upon tbe 
Inoome-tax officer a dieore'ion to serve the notice re¬ 
ferred to therein on individual assessees. Tbe notice 
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being an optional one. its DOD*i?sae or non-aervic© can¬ 
not aflect the assessing officer’s jurisdiction. 

A notice under S 22 (2) was issued on 20th April 
1940 to the assGssee who was a resident of Hajaribagh 
by the Income-tax Officer of ITijribagh in jespect of the 
assessment for the year 1910-41. Subsequently the pro¬ 
ceeding was transferred to the Special Income-tax circle 
under S.5(5) by a notltication dated 14ih Septembei 1940. 
The record of the case was received by the Income tax 
Officer of the Special Circle of Patna on 27th. November 
1940. No fresh notice under S. 22 t2) was issued by that 
officer and the a-sessmet.t proceeded from the stage it 
had reached before the transfer to that officer and was 
completed on 2lst January 1941. It was contended by 
the assessee that the officer in charge of the spe'cialcircle 
bad no jurisdiction to make the assessment until be bad 
served cn the assessee a notice under S. 22 (2): 

Held that in the circumstucces of the case the In¬ 
come-tax cfficcr. Spcciai Circle, was entitled to proceed 
from the stage at wh ch be received the case from bis 
predecessor and the assessment made by him was not 
invalid. [Para 2] 

L. K. Jha and S. K, Maeumdar —for Appellant. 

S. N. Dull — ior Respondent. 

Agarwala C. J. — Tbia is a reference under 
S. 66 (i), Income-tax Act. The following ques¬ 
tions have been referred for the decision of this 
Court: (1) In the circumstances of the case is 
the assessment valid by virtue of Government 
of Bibar Notibcation No. 316 F. B., dated 26tb 
May 1940. and/or Bibar Regulation, I of 1941 read 
with Bibar Regulation, IV of 1942?, and (2) Whe- 
ther in the circumstances of the case after the 
distribution and allocation of the applicant’s 
case to the Income-tax Officer, Special Circle, 
Patna, under 8. 6 (5), Income-tax Act, that 
Officer was entUled to proceed from the stage at 
which he received the case from bis predecessor, 
80 as not to render the assessment subsequently 
made by him invalid. The first question having 
already been authoritatively answered by the 
Federal Court has not been pressed. 

[ 2 ] The facts relating to the second question 
are these. A notice was issued to the assessee 
in respect of the asaeasment for the year 1940-41 
on 20 tb April 1940. Subsequently the proceeding 
was transferred to the Special Income-tax Circle 
under S. 5 (5) by a notification dated 14th Septem¬ 
ber 1940. The record of the case was received 
by the Income tax Officer of the Special Circle 
at Patna on 27tb November 1940. The assess, 
mont was completed on 2l8t January 1941. The 
assessee is a resident of Hazaribagb. No fresh 
notice under s. 22 12) was issued by the Officer 
in charge of the Special Circle at Patna. The 
assessment proceeded from the stage it bad 
reached before the transfer to that Officer. It is 
contended by the assessee that the Officer in 
charge of the Special Circle had no jurisdiction 
to inake the assessment until he bad served on 
the assessee a notice under S. 22 ( 2 ) of the Act, 
There is no substance whatsoever in thatconten- 
tion. The first sub-section of 8. 22 requires the In- 
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come-tax Officer to give notice by publication in 
the press in tbe prescribed manner before the 
first day of May each year requiring every per¬ 
son whose total income during tbe previous year 
exceeded tbe maximum amount which is' not 
chargeable to income tax to furnish within a 
certain period a return of bis total income and 
total world income during that year. The second 
Bub-section provides that in tbe case of any per- 
son whose total income is, in the Income-tax 
Officer's opinion, of such an amount as to render 
such person liable to income-tax, tbe Income- 
tax Officer may serve a notice upon him requir¬ 
ing him to furnish within a stated period a re¬ 
turn in tbe prescribed form setting forth bis 
total income and total world income during tbe 
previous year. This is not a mandatory provi-| 
sion, but confers upon the Income-tax Officer a' 
discretion to serve the notice referred to in sub- 
s. ( 2 ) on individual assessees. Tbe notice bering 
an optional one, its non-issue or non-seryice 
[ {sic) (issue or service) (?) ] cannot be regarded 
as tbe foundation of tbe assessing officer's juris- 
diction. Tbe answer to the second question re- 
ferred for decision is, therefore, as follows : In 
the circumstances of tbe case after tbe distribu¬ 
tion and allocation of tbe applicant’s case to the 
Income-tax Officer, Special Circle, Patna, under 
s. 6 (6), Income-tax Act that Officer was entitled 
to proceed from the stage at which he received 
the case from his predecessor, and the assess¬ 
ment made by him is not invalid. 

[ 3 ] Tbe Income tax Department is entitled 
to the costs of this reference. Tbe usual amount 
of RB. 250 is fixed as costs. 

[ 4 ] Meredith J.—I agree. 

K.S. Answer in the affirmative. 


A. I. R. (36) 1949 Patna 84 [C. N. 23.] 
AgabwaiiA Ag. C. J. AND Meredith J. 

The Province of Bihar v. Gajendra Na- 
rain Singh — Assessee. 

« © 

Misc. Judicial Case No. 103 of 1946, Decided ou 
2Dd January 1946. 

Bihar Agricultural Income-tax Act (VII [71 of 
1938), S. 10, Proviso—Hindu joint family consisting 
of two brothers and tbeir first cousin does not 
come under Proviso. 

The Proviso to S 10 premises either that there are 
two or more brothers in existence at the time of tbe 
assessment and that tbe family consists of them and 
their -eons, or that the family con^ists of a mao and 
bis sons and tbe sons of bis bro her or brothers. A 
Hindu joint family consisting al the time of tbe assess¬ 
ment of two brothers and tbeir 6r»t cousin is not a case 
of a family consisting of brothers and tbeir descendants. 
Nor is it a case of a family consisting of a man and 
his own SODS and the sons of his bretber or brothers. It, 
therefore, does not come under the Proviso. [Para 3] 
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Advocale-G«neral~~tf*T the Province of Bibar. 
Harinanian Singh and Ugrah Singh^ 

for the Assesseo. 

Af{arwala Ag. G. J.^Tbis is a reference by 
the ]^ard of Agricaltural Income-tax, Bibar, 
under 9 . S5 (s), Bibar Agricultural Income-tax 
Act, 1939. Tbe question referred for decision is : 
Whether a Hindu joint family consisting of two 
brothers and their drsfe oou®in is covered by 
tbe proviso to S. 10 of the Act 7 

rsl Section 10 of the Act provides that the 
total agricultural income of a Hindu undivided 
family shall be treated as the income of one 
individual and assessed as such. The proviso 
states that if a Hindu undivided family consists 
of brothers only, or of a brother or brothers, 
and the eon or sons of a brother or brothers, 
the total agricultural income of the family shall 
be assessed in tbe maoner provided in the 
proviso. Tbe family with which we are con- 
oerned consists of two branches descended from 
one Satruhan Prasad Singh. The present karta 
of the family is Gajendra Narain Singh, a grand, 
son of Satruhan Prasad, and the family con¬ 
sists of the three sons of Gajendra Narain and 
of bis two cousins (who are brothers inter ee) 
and their sons. The learned advocate for the 
assessee contends that if the family includes any 
two brothers, then it is a family to which the 
proviso to S. 10 applies. But that, in my view, 
iff placing on the words of the proviso a con- 
[notation which its language does not support. 
The’proviso premises either that there most be 
two or more brothers in existence at the time 
of the assessment and the family consists of them 
and their sons, or that the family must consist 
of a man and bis sons and the sons of his 
brother or brothers. At tbe time of the present 
assessment, Gajendra Narain had no brothers 
living, and, therefore, it is not a case of an 
assessment of a family consisting of brothers 
and their descendants. Nor is it a case of a 
family consisting of a man and bis own sons 
and the sons of his brother or brothers, for, as 
I have already stated. Gajendra had no brothers 
alive at tbe time of the assessment Whatever 
speculation may be possible as to tbe intention 
ol the Legislature in enacting this proviso, we 
have to gather the intention from the language 
used, and the language used in the present 
instance does, not justify the contention of the 
assessee in this case. Tbe reference is, therefore, 
rejected with costs, that is to say, tbe Depart¬ 
ment is permitted to retain the Bs. 100 deposited 
by the assessee. 

[81 Meredith J.—I agree. In my judgment, 
this is not a family which comes under tbe pro- 
viro, because the earliest surviving members are 
not brothers but cousins. It is, therefore, not a 


case of a family consisting of a brother or brothers 
and the descendants of a brother or brothers. It 
is quite true that, while on tbe one side there is 
a cousin, on the other side there are two cousins 
who are brothers between tht'mselves. That 
does not mean that the family consists of brothers 
and their descendants, but that ofio bj'anck of 
it consists of brothers and their descendants. 
If the mere fact that one branch of the family 
consists of brothers and the descendants of 
brothers were enough to take the case under the 
proviso, then this fami'y would come under it 
irrespective of the degree of consanguinity of 
Gajendra. the cousin, for, there is no means of 
distinguishing between cousins, and if ho came in 
as a first cousin, be would equally have to come 
in as a cousin twenty generations removed. This 
could never have been the intention of the 
Legislature, which manifestly was to give relief 
in cases where the family comprises only close 
relations. 

v.B B. Be.ferenco rejected. 


A. I. R. (36) 1949 Patna 83 [C. N. 24.] 

SiNIIA AND MAHABIU PRASAD JJ. 

Padamloch'in Mdhapatva — Appello.nt v. 
Budkram Christian and others — Bespondents. 

A. F. A. D. Nos. 1457 to 1459 and 14GI to 1166 o« 
1944, Decided on 24th February 1948, from decieion ot 
Judicial Commissioner, Cbota Nagpur, D/* 31st August 

1944 

Transfer of Property Act (1882). S 105 - Grants 
burdened with service of personal nature —Grants 

prima facie not resumable. ,, a 

A zamindar baa no right to resume grants of UnS 
burd€Ded with servioe, although of a personal nature to 
the grantor* so long as the grantee is willing to perlorcp 
such service as is incident to tbe teoure, whether requi¬ 
red by tbe grantor or not, unless the grantor by Foolol 
the terms of the grant establishes each a right: A. 1. K. 
(10) 1931 P. C. 157, Bel. on; Case law discussed. 

' ' [Paras 14 and 15] 

Annotation : (‘45 Com.) T. P. Act, S. 105 N. 69. 

Sarjoo Prasad and Bay Prasad Nath 

*' —for Appellant. 

Prem Lai, Atul Chandra and Banehandra (sic) 
Prasad —for Bespondents. 

Mahabir Prasad J. — These nine appeals 
by tbe plaintiff raise tbe vexed question as to 
whether tbe lands in dispute held by the defen- 
dant*respondents, entered in the record-oi*rights 
as "'Naukrana waste utliane bhar malikke 
la hat'' (service-tenure granted for carrying 
malik’s burden) could be resumed by the land- 
lord.appellant when he no longfr required the 
services for which tbe grants were made, 

[ 2 ] Ten title suits were brought by the same 
landlord against different raiyats in the village 
holding pieces of "'Naukrana'* lands, described 
fully in the schedule to the plaints. The defen¬ 
dant Mahu UraoD has not come up in second 
appeal. The plaintiff is the present mortgagee 
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with possession from the khorpoahdar under the 
Maharaja of Chota Nagpur. The plaintiff’s alle- 
gation was that the defendant^respondents had 
refused to render the services for which the grants 
bad been made* He, therefore, sought to resume 
the lands. The suits were resisted by the raiyat- 
defendants on various grounds. The main defence 
taken on their behalf^ with which we are now 
concerned, was that they were all the time will, 
ing to work Qnd render the services for which 
the grants had been made bnt that it was the 
plaintifif himself who refused to accept the servi- 
MS and treated them as having been dismissed. 
Their plea was that the grants were absolute 
and were not resumable except when services 
were refused on demand. On behalf of the plain¬ 
tiff, the contention was that it was open to him 
to resume the tenures as they were created in 
lieu of wages for the performance of services, 
which were no longer required by him, and even 
if the defendants were willing to perform the ser. 
vicea he was entitled to resume, and the question 
as to whether the grantee of the tenures refused 

to perform the services on demand did not 
arise. 

[3] It appears that the grants in question were 
made about half a century ago and were in exis. 
tonce at the time of the preparation of the 
O^astral Survey record-of-rights. No documents 
about these settlements have been produced and 
all that we know about them is the description 
given of them as *'Naukrana'‘ in the record-of. 
rights. The question, therefore, to be decided is 
whether the description **Nauhrana** makes it 
a gront of an estate burdened with a certain 
service, or, merely a tenure for the purpose of 

remunerating personal services to be rendered to 
the zamindar. 

[ 4 ] The learned Uunsif came to the conclusion 
that the lands were granted in lieu of wages for 
services to be rendered and were resumable when 
the landlord decided not to avail himself of the 
services of the grantees. He, therefore, decreed 
the suits. On appeal, the learned Judicial Com. 
missioner of Chota Nagpur held that according 
to the entry in the Survey Papers and the Report 
of the Settlement operations, the plaintiff could 

only when the defendants were 
called upon to do the specidc services but refused 
and not on the ground that he did not want to 
take the services. He further held that it was 
not proved that the defendants bad refused to 
^rform the services. He, therefore, set aside the 

Muneif s judgment and decree for eviction and 
dismissed the suite. 

[6] On appeal to this Court, Beevor J., before 
Whom the appeals came up for hearing, was of 
the opimon that there was no clear finding by the 
lower appellate Court as to whether the title by 


which the defendant held the lands in suit was 
the title of a grant burdened with service or 
merely a grant in lieu of wages, and he, there¬ 
fore, ordered the record to be sent down for a 

clear finding from the lower appellate Court on 
the question: 

^ “Do the defendants in these suits hold their land by 
virtue of a grant burdened with service, or do they hold 
the land merely in lieu of wages for services performed?" 

[6] The learned Judicial Commissioner, Sir. 
Mukherji, who beard the matter on remand, has 
given bis finding in these terms : 

“lam inclined to think that the grant in the present 
case is a grant of land hardened with service of a per¬ 
sonal natare.” 

[ 7 ] On behalf of the plaintiff.appellant, it is 
contended that the grant of land burdened with 
service of a personal nature, as the findiug is, is 
resumable either when the service is refused or 
when it is not required. On behalf of the appel. 
lant, we have been referred to the following oh- 
servations of their Lordships of the Calcutta 
High Conrt in the case otBadha Pershad Singh 
y. Budhu Dusadh, sa cal. 938: 

‘‘The distinction between a grant for servioes of a 
public nature, and one for services, private or personal, to 
the grantor, is well understood. In the former case the 
zamindar is not entitled to resume, while In the latter 
case be may do so, when the services are not required 
or when the gmntee refuses to perform the services." 

It is argued that in the present case the service 
required was of a private and personal natore 
to the zamindar and he was, therefore, entitled 
to resume the grant at his will by merdy asking 
the defendants not to perform the services, and 
that it was not a grant burdened with a certain 
service of a public nature but merely a grant 
where the grantee was to be remunerated by the 
use of the land if and when he was called upon 
to perform those services. In this conneofeion, 
reference has also been made to the decisions 
in Bari Shankar Lai v. Mt. Chandu UreUn, 

A. I. B. (26) 1939 Pat. 862 : (183 I. O. 80) and 

Chakrapani Bao v. Sri Bajah Venkatadri 

Appa Bao, a. i. r. ( 24) i937 Mad. 803 : (173 i, c. 
S07)« 

[8] For the meaning of the term ^Baukransu"* 
entered in the record-of rights our attention has 
been drawn to paragraph 93, chapter vi of the 
Report on the Bevisional Survey and Settlement 
Operations in the district of Ranchi (1927.85) 
which states that : 

'TJ® incidence of such holdings, unless otherwise 
specified. 13 ordinarily that they shall cbntinoe as loajr 
as the specific service for which they are granted is 

perfoimed, being resnmable when it ceases to be perfor- 
mea. ^ 

The words “being resumable when it ceases to be 
performed do not indicate whether it is ter¬ 
minable at the will of the grantor, ceasing to 
demand the services, or on the refusal or fail¬ 
ure of the grantee to perform the services The 
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entry in the record.of.rights, therefore, offers no 
assistance in deciding the point that arises in 
this case, namely, whether the service tenures, 
we are concerned with, are of the class r^um* 
able at the will of the grantor, or, which cannot 
be resamed so long as there is no failnre on the 
part of the grantee to perform the services re¬ 
quired of him. 

[ 9 ] The oases relied upon by the appellant, 
mentioned above, also do not help us to decide 
this point. In the case reported in Hari Shan¬ 
kar Lal-v. ChanduUrain, A. I. R. (26) 1939Pat. 
862 : (183 I. G. 80) the plaintiff alleged that dur¬ 
ing his lifetime one Ghanku rendered services 
to the landlord as dhangar and enjoyed the 
land free of rent as a service-tenure which was 
entered in the reoord-of-righte as nokrana. The 
defendant, on the other hand, asserted that the 
entry was wrong and she claimed the land as 
a raiyati bolding in which her husband Manna 
and her husband's father Ghanku and before 
him their ancestors held as raiyats since 1869 
on payment of rent to the landlords. In the 
alternative, the defendant asserted that even if 
the holding was held to be nokranat she had ob¬ 
tained the rights of a permanent tenant as a re¬ 
sult of her being in possession continuously as 
a tenant from a very long time. The final Court 
of fact had disbelieved the case of the defendant 
and had held that the land in suit was ' Nok¬ 
rana* and that she bad failed to prove that it 
was a raiyati land. Manohar Lall J. sitting 
singly, held that, on the finding that the grant 
was service-tenure, the onus was on the defen¬ 
dant to prove that she, who was allowed to be 
in possesion of the land as a service-tenure, had 
acquired a right to hold it adversely to the plain¬ 
tiff in her own independent right and that it 
was for her to establish that title by producing 
acceptable evidence in that behalf. The defen- 
dant having failed to establish her alternative 
case, his Lordship held that she was liable to 
be ejected without notice. The question as to 
whether the tenure was a grant of an estate 
burdened with a certain service or merely a 
grant in lieu of wages did not arise in that case 
and at any rate, was not considered. In the 
other case reported in Ghakrapani Rao v. Sri 
Rajah Venkatadri Appa Rao, A. I. B. (24) 1937 
Mad. 803 : (173 I. 0. 807), which is also a decision 
of a single Judge, the question really was as to 
whether lands granted in lieu of lavajamas 
would be service inam lauds granted by the 
proprietor within the meaning of 8. 17 (2) of 
Madras Act, ll of 1894. The decision did not 
concern itself with the question as to whe¬ 
ther lands granted burdened with a certain 
service can be resumed at the will of the 
grantor. 


[ 10 ] Adverting once again to the case in 
Radha Pershad Singh v. Budhu Dusadh, 
22 Cal 938, relied on, on behalf of the plaintiff- 
appellant, it will be seen that their Lordships 
after the observations quoted above went on to say: 

‘*A distioction also exists between the grant of an 
estate burdened with a certain service, and that of an 
office, the perfornoanoe of whose duties is remnnerated 
bj the use of certain lands. In the former case it would 
seem that the zemindar is not ordinarily entitled to 
resume, oven if the service is not required, it the 
grantee ’s willing and able to perform the Borvices, 
while in the other case he may do when the office is 
terminated.'* 

In thus drawing up the distinction it will 
be seen a two-fold classification of these ser¬ 
vice-tenures is made. First, between a grant 
for service of a public nature and a grant for 
service of a private nature. In the former the 
zemindar cannot resume, while in the latter case 
he may; secondly, it is said that there is a dis¬ 
tinction between grants of an estate burdened 
with a certain service and those made in lieu 
of wages. What is to be borne in mind is that 
this two-fold classification of grants is not 
mutually exclusive. These may be classified as 

( 1 ) grants of an estate burdened with service of 
(a) public or (b) private or personal nature and 

( 2 ) grants of an office to be remunerated by the 
use of land, in other words, in lieu of wages, the 
service required being of (a) public or (b) pri- 
vate nature. These service tenures if they fall 
in the category of class ( 1 ) whether of description 
(a) or description (b) they are not prima facie 
resumable. In the case of grants falling in cate¬ 
gory (2) where there is no grant of land but 
only that of an office to be remunerated by the 
use of land, in other words, where the land is 
held in lieu of wages for services to be rendered, 
they would be resumable by the zemindar if the 
services to be performed are private or personal 
to him, and by the State if the services to be 
performed are of public nature, when the serv¬ 
ices are not requir^ or when the grantee refuses 
to perform the services. 

[ 11 ] To determine whether a grant is resum¬ 
able or not at the sweet will of the grantor, 
what has to be found is the nature of the tenure, 
Was the grant made in lieu of wages for services, 
or was it an absolute grant subject to the condi¬ 
tion of performance of certain services ? So far 
as grants of the former description are concerned, 
the relation between the grantor and the grantee is 
that of master and servant—instead of remune¬ 
rating the service by wages he grants land treating 
the rent payable as equivalent to wages and makes 
remission of the rent. The contract between the 
parties is in essence one of service and, as the 
master can on terminating the employment, 
cease to pay wages, in like manner he may 
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resume the grant on dispensing with the service. 
As the servant cannot compel his master to 
continue to employ him on the score that he is 
willing and able to serve, in the case of such grants 
the grantee cannot claim as a matter of right to 
continue in the enjoyment of the tenures granted 
if the grantor wants to dispense with the services 
and does so. 

[123 Turning to the second description of 
grants, those burdened with services, the position 
seems to be that although there is no absolute 
grant there is undoubtedly a grant of an estate 
with a condition annexed to it, on the breach of 
which alone the grant may be resumed, that 
condition being the rendering of Eervico. If the 
grantee refuses to perform the services, the 
grantor certainly becomes entitled to resume the 
grant. The mere fact that the grantor no longer 
requires service will not give him the right to 
resume the grant. In other words, whether the 
grantor requires the service or not, is immaterial 
to the grantee. The only question is whether 
there has been any default on the part of the 
grantee. It may, however, be stated that in the 
case of a grant burdened with service it may be 
made a condition of the grant that it should 
cease when the services are no longer required; 
but when there is a grant burdened with service 
of the kind just mentioned, in the absence of any 
provision to that effect, it is prima facie not 
resumable at the option of the grantor. In 
this connection reference may be made to the 
decision of their Lordships of the Judicial Com¬ 
mittee in the case of Lahkamgouda Basav- 
prabhu v. Baswantrao, A. i. n. (is) 1931 p. 0 . 
157 : (132 I. o. 786). Their Lordships observed : 

“The distinction to be borne in mind is between the 
grant of an office to be remnherated bj tho use of land 
and tbe grant of, land burdened with service. In the 
xormer ease the land will prima faoie be resumable; in 
the latter cate prima facie it will not: but the terms of 
tbe grant or the circumstances in which it was made 
may establish a condition of the grant that It was 
resumable. Tbe onus will bo upon the grantor to make 
out such a condition.” 

Where there is a grant in writing and it is pro¬ 
duced, on a construction of it will, certainly, 
depend the nature of the tenure, as to whether 
it was made in lieu of wages or was burdened 
with service. In Forbes v. Meei' Mohammed 
Tuquee, 13 M. i. a. 438 at p. 464 : (6 Beng. l. 
529 p. c.) their Lordships of the Judicial Com- 
mittee remarked: 

“The conclusion which they would draw from tbe decid¬ 
ed case-5, as well as from tbe reason of the thing, is. that 
10 every case the right to resume must depend in a great 
measure upon the nature of the particular tenure, or 
the terms of the particular grant.” 

In the prGsent case, where the original grant is 
not forthcoming and is not before tbe Court, tbe 
nature of the tenure can bo determined only 


from tbe circumstances disclosed in the evidence. 
Tbe final Court of fact .a consideration of 
such evidence as was availabie'''sntbe record 
has come to the finding that these^ennres are 
in the nature of grants burdened with servico-^of 
a personal nature. The finding being one of fact 
the appellant has not contested this finding, and 
has relied on it for asking us to bold that such 
tenures are prima facie resumable at tbe option 
of tbe grantor, tbe contention being as already 
stated, that inasmuch as the services required to- 
be performed being personal to tbe grantor such 
tenures are prima facie resumable unless the 
grantee proves to tbe contrary. We are asked to 
draw tbe presumption that since tbe services 
required are personal to tbe grantor, the grants 
have tbe same incidence as those made in lieu 
of wages. This contention obviously ignores the 
fact that tbe finding of tbe Court below is that 
it was a grant of land burdened with service and 
that, as already stated, tbe nature of tbe service 
to be rendered in such cases is immaterial, as 
also that as held by their Lordships of the 
Judicial Committee in the case just mentioned 
Lakhamgouda Basavprabhu v. Baswantrao^ 
A. I. B. (18) 1931 P. c. 167 : (132 I. O. 786), the onus 
is cast upon tbe grantor to rebut the presumption 
that such grants are not resumable. 

[133 It may he profitable to review shortly 
some of the judical pronouncements on this 
point. Forbes v. Meer Mohommed Tuquee (18 
M. I. A. 438) : (5 Beng. L. R. 529 P. C.) is one of 
the earliest and most authoritative decision. 
Their Lordships having held that the jagir con¬ 
cerned in that case was included in the Zamin- 
dari, proceeded to ask tbe question “But is it a 
necessary consequence of this finding that the 
appellant (the grantor) is entitled to resume 
these Jagir Lands?,” and observed that his right 
to do 60 must depend upon the nature of the 
tenure. They distinguished between tbe two 
categories of grants and concluded that the grant 
before them was one burdened with service. In 
tbe course of tbe discuesion they observed that 
the grantees they were dealing with were not 
tbe private servants of tbe zamindar, but they 
did not anywhere say that if the services were 
private or personal there would arise a ptesump. 
tion that the grant was made in lieu of wages. 

On the contrary, tbeir Lordships remarked: 

”U emphatically lay upon the appellant, who is 

seeking to diFpossess,.to make out a clear title to 

resumption. In tbeir Lordships' opinion he has failed 
to do 60 : and, therefore, though they dissent from the 
paitioular grounds on which tbe H'gh Court has dis¬ 
missed the snit, they think its dismissal was right and 
ought to be affirmed.” 

That case, therefore, did not recognise any rule 
of presumption as contended for on behalf of 
tbe appellant. 
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Di] In the case reported in BasUngappa 
VMhadrappa Huddar v. Chandrappa Basa- 
toantrao Desai^ 18 Bom. Ii. B. 695 : (A. I. B. 
(8) 1916 Bom. 197) a contention Bimilar to the 
one advanced in this case was rejected by the 
learned Judges with the observation: 

**1d truth we know nothing whatever of the terms of 
the grant upon this vital point. The grant itself is not 
foribooming, and the fragmentary evidence ae to its 
nature goes no further than this that the grant was 
made for servioes. The presumption would be that these 
servioes were eervioes rendered in the past and lo be 
rendered in the future, and there is nothing in the 
evidence to repel that presumption or to establish the 
case which it is necessary for the plamtifis to establUb.*' 

The question again arose in Chandrappa Hasa- 
uyantrao Desai v. Bhima Dassappa Manikeri, 
20 Bom. L. R. 779 : (A. 1. R. (6) 1918 Bom. 116) 
and the learned Judges refused to recognise any 
such distinction between public and private 
services in cases of grants burdened with service 
and drew the presumption that such grants were 
not resuroable. In the case of Sri Raja Venkata 
Narasimha Appa Rao Bahadur Zemindar 
Oaru, V. Sri Raja Sohhanadri Appa Rao 
Bahadur Zemindar^ 33 I. A. 46 : (29 Mad. 62 
B. c.) tb^ir XiOrdsbips of the Judicial Committee 
held; 

“A aemindir has no right to resume grants of land 
which have been made subject to a burden of servioei 
80 long as the grantees or holders are willing and able 
to perform the services incident to their tenure, whether 
the; are required or not." 

It seeins, therefore, well established that a zarnin- 
dar has no right to resume grants of land 
made subject to burden of service so long as the 
grantee is willing and able to perform such 
service as is incident to the tenure, whether 
required or not, unless the grantor by proof of 
the terms of the grant establishes such a right 
tl5] On the findings, therefore, that the 
itenures involved in these appeals are grants of 
jland burdened with service, although of a per- 
isonal nature to the grantor, and that the defen¬ 
dants have committed no default and are 
willing to perform the services and the plaintiff 
landlord not having proved the terms of the 
grant, giving him such a right, we come 
unhesitatingly to the conclusion that these tenures 
are not resumable and that the plaintiff laiid- 
lord has no cause of action. In the result the 
appeals are dismissed with costs. 

[16] Sinba J.—I entirely agree. 

Appeals dismissed. 

A. I, R (36) 1949 Patna 89 [C, N. 26.] 

Reuben J. 

Partneshwar Singh and others —Appellants 
V. Gajo Singh and another — Respondents. 

A. F. A. D. No. 824 of 1946. Decided on 6th January 
1848, from decision of let Ad^. Bob-Jndge, Gaya, D/- 
29th Angost 1946. 


(a) Landlord and tenant — Suit for rent for part 
of bolding is bad. 

A suit for rent for a part of a bolding is bad as having 
been filed in respect of a non existent holdiog: A. 1. R. 
(35) 1918 Pat. 223, Bel. on. [Para 5] 

(b) Landlord and tenant — Proceeding under 
S. 14^, Criminal P. C., between tenant 0 and A and 
B ending in favour of A and B — Suit for rent by 
landlord against A and B — Landlord contending 
that real tenant is C and impleading him in that 
capacity — Landlord cannot get decree against A 
and B. 

A suit for rent is based on the contract between a 
landlord and his tenant. Wtiero a proceeding under 
S. 145, Criminal P. C., between C who was a tenant of 
certain bolding and A and B bris ended in favour cf A 
and B and the landlord subiequenily brings a tuit for 
rent against A and B and impleads C as ibc real tenant 
and docs not accept the decisioii under S. 14-3 proceed* 
ing as correct, there is no relationship of- landlord and 
tenant between the landlord and A and B and hence 
the landlord cannot get a decree for rent against A 
and B. * [Fara 

K. Dayal —for Appellants. 

Oirjanandan Prasad —iot Respondents. 

Judgment.—This appeal arises out of a suit 
for arrears of bbaoli reot. The suit relates to 13. 
12 acres of land in village Narbat. Accordiug to 
the plaintiff this area forms part of a holding of 
15.24 acres, of which defendant 1 is the real te. 
nant, and the suit bos been confined to 1312 
acres because this area formed the subject of a 
proceeding under S. 145, Criminal P. C., between 
defendant 1 on one aide and defendants 2 to 4 
on the other, which ended in favour of the 
latter. 

[2] Defendant 1 did not seriously contest the 
suit Defendants 2 to 4 contested it on several 
grounds. In the result the Courts below have 
given the plaintiff a modified decree against all 
the defendants. This decree has not been cbal. 
lenged by defendant 1. We are concerned with the 
decree only so far as it relates to defendants 2 
to 4, who are the appellants in this appeal. 

[3] Hr. Eamesbwar Dayal on behalf of the 
appellants has urged three points : 

1 . That the suit is not maintainable on the 
ground of misjoinder of parties and of causes of 
action; 

2. that, on the ground of eviction by the 
landlord, the appellants are entitled to suspend 
payment of rent; and 

3. that the rent has been commuted to nagdi 
by a transaction which is binding on the plain¬ 
tiffs. 

[ 4 ] The contention regarding the maintains* 
bility of the suit was rejected by the lower 
appellate Court under the misapprehension that 
it bad not been raised in the Court below. On the 
contrary it is expressly mooted in paras. 1, 6 and 
7 of the written statement of defendants 2 to 4, 
and is dealt with by the Court of first instance 
as the 4th point for determination. 
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[6] According to the appellantg, defendant i 
has DO concern with the suit land and baa been 
improperly impleaded as a defendant. Secondly, 
it is their case that the suit land is comprised of 
two separate holdings, 13 bighas of it being held 
by defendant 2 and 11 bighas by defendants 3 
and 4. The Courts below seem to have accepted 
the evidence relating to the existence of two 
separate holdings, although they have left the 
question of title between defendant 1 and the 
other defendants open in view of a title suit pen- 
Iding between them. Hence, it is contended, the 
suit is bad as having been filed in respect of a 
jnon-extstent holding. On the other side, 1 have 
jmentioned that according to the plaint itself 
there is no holding of 13.12 acres. Hence the con. 
Itention of Mr. Eamesbwar Dayal is not without 
!1orce, being supported by the case of Amlika 
'Prasad Singh v. Laxmi, 26 Pat 66 : (A. i. B. 
(86) 1948 Pat. 223). In my opinion, however, there 
is a more fundamental reason why this suit must 
fail as against the appellants, viz. that, on the 
case of the plaintiff himself, there is no relation, 
ship of landlord and tenant between him and the 
appellants. He has impleaded them in this suit 
because they have succeeded in getting a decision 
in their favour in the proceeding under s. 145, 
but he does not accept that decision as correct. 
On the contrary he expressly states that the real 
tenant is defendant l, and he has impleaded de. 
fendant l in this suit in that capacity. A suit for 
rent is based on the contract between a landlord 
and his tenant. When the plaintiff says that there 
is no such contract between him and the appel. 
lants how can he get a decree for rent against 
them? On the above ground, this point must be 
decided in favour of the appellants and the decree 
‘of the lower Court modified accordingly. 

In view of this finding it is not necessary 
to consider the other points, which are obviously 
irrelevant in a case in which the plaintiff denies 
the relationship of landlord and tenant. 

[7] The appeal is allowed. The decree of the 
lower Court is modified and the suit is dismissed 
as against the appellants. The arppellants will 
get the coats of all the three Courts. 

Appeal allowed. 


A. J. R. (86) 1949 Patna 90 [C, N. 26 .] 

Manohar Lall J. 

Pam Das Singh and others—Appellants v. 

Pa/m Anuplal Pai and others — Pespondents, 

A. F. A. D. No. 647 ol 1947, Decided on ISth April 
1948, from decision of Addl. Sub-Judge, Begusarai, 
D/- 30th January 1947. 

(a) Civil P. C. (1908), O. 41, R. 20—Appeal, parties 
^o—Decrce in favour of several plaintiffs — Appeal 
—One of them not made respondent—Appeal held 


A. I. B. 

not properly constituted and setting aside of decree 
was without jurisdiction. [Para 2] 

Annotation :— (*44-Con3.) C. P. C., O. 41, R. 1, N. 2 
Pt. 13; O. 41, R. 20, N. 10 Pt. 3. 

(b) Civil P. C. (1908), O. 41, R. 14 — Mere service 
of notice upon party does not make him party to 
appeal —Civil P. C. (1908), O. 1. 

A mere service of notice npon a party, would not 
make him a party to the appeal unless he is actually 
made a party to the appeal. [Para 3] 

Annotation:—(*44 Com.) C. P. C., O. 1 Genera), 
N. 2; O. 41, B. 14, N. 1. 

S. N. Duita and N. K. Prasad (II) — 

for Appellants. 

Rajkiskore Prasad and T. K, Prasad — 

for Respondents. 

Judgment. — This is a plaintiffs' second 
appeal. The point taken on behalf of the appel> 
lants is that the decree of the lower Court has ' 
been reversed by the Subordinate Judge without 
jurisdiction as the appeal was not properly 
constituted. 

[ 2 ] The original decree was in favour of the 
plaiutiff 8. For some reason or other, Kamcbaritar 
Singh, who was plaintiff 6, was not made a party 
respondent in the lower appellate Court. In the 
oironmstances, the decree passed by the lower 
appellate Court was without jurisdiotidn, and 
must be set aside. After the appeal was filed in 
this Court, by an order of Bay J., it was directed 
that the name of appellant 6 should stand in the 
memorandum of appeal with a statement added 
to it that he was plaintiff 6 in the trial Court but 
was not impleaded as respondent in the lower 
appellate Court. This is a special ground taken 
by the learned advocate in support of his objec. 
tion to this effect. I am satisfied that the objec¬ 
tion is well-founded, and must prevail. 

[3] Mr. Raj Kishore Prasad on behalf of the 
respondents drew my attention to an order in 
the order.sbeet where it was stated that the notice 
of the appeal was served on plaintiff 5 on 2l8t 
September 1946. But this service of the notice on. 
plaintiff 6 does not make him, in law, a party tol 
the appeal unless Bamcbaritar Singh was made 
a patty to the ap^al. He was at liberty to 
ignore the notice which was served on him on 
21st September. The decree passed by the lower 
Court omits the name of Bamcbaritar Singh as 
respondent. As the memorandum of appeal has 
not been amended in the Court below, he could 
not be made a party in the decree that was 
prepared. 

[4] It was also argued by Mr. Baj Eisbore 
Prasad that there might be a circumstance which 
would have entitled the Court to extend the period 
of limitation under S 6. Limitation Act, and drew 
my attention to o.41, R 20, Civil P. 0. But it is 
unnecessary to consider the effect of that rule as 
no application has ever been made to the learned 
District Judge to bring idaintiff 5 on the record. 
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i masfc decide the appeal cpon the state of the 
parties on the record that now appears, and not 
as it might have appeared if a petition under 
6.5, Limitation Act, bad been filed and allowed. 

[a] The result is that the decision of the 
learned Subordinate Judge is set aside and the 
deoiaioD of the learned Munsif, Second Court, 
Begnearai, is restored. In the circumstances there 
will be no order as to the costs in this Court. 

R.G.D. Appeal allowed. 


A. 1. R. (36) 1949 Patna 91 [C. N. 27.] 
Agarwala Ag. C. J., and Manohab Lall J. 

Jagamath Singh and other—Petitioners v. 
Buttokristo Ray—Opposite Party. 

Pri ?7 Connoil Appeal No. 44 of 1946, Decided on 17tb 
September 1947, for leavo to appeal to His Majesty 
in OooQOil, from deolsion of Division Bench of (bis 
Ooort. 

Evidence Act (1872), S. 115 — Approbate and 
reprobate—No objection to notional value for pur- 
{>ose8 of stamp duty, put by plaintiff on subject- 
nutter of suit — Defendant putting same valuation 
in appeal — He is not estopped from showing in 
Application for leave to appeal before Privy Council 
that real value of subject-matter was more than 
Rs. 10,000--Civil P. C. (1908), S. 110. 

No objection was taken (nor could it be taken) to the 
notional valne (at leas than Bs. 10,000) put by the 
plaintiff npon the subject* matter (which was an immo¬ 
veable property) of the suit, for purposes of stamp duty. 
Oonseqnently there was no issue on the question of 
valuation of the subject-matter. Even In appeal the 
defendant had adopted the same valuation os put by 
the plaintiff: 

Betd, that there was no room for the application of 
the dooMne that a party cannot be allowed to approbate 

reprobate and oonsequenly the defendant could, in 
an application for leave to appeal before (he Privy Coun* 
oU, prove that the real value of the property was more 
than Rs. 10,000 : A. I. B. (24) 19S7 Cal. 292 ; 1 I. A. 
317 (P.C.) and A.I.B.(18) 1931 Oal.417,Bel. on.; AJR. 
421) 1984 Gal. 809, Disting [Paras 11 and 18] 

Annotation _ (‘46-Man.) Evidence Act. S. 115, N.24, 

Pt. 21 ; (’44-Com.) Civil P. 0., 8. 110, N. 3, Pt. 17. 

Qovernmmt Advocate and T. K. Prasad^ 

for Petitioners. 

B. S. Chatterji — for Opposite Patty. 

Manohar Lall J. — This is an application 
by the defendants for leave to appeal to His 
Majesty in Council from a decision of a Divi¬ 
sion Bench of this Court. It is allied that the 
judgment of this Court is not a judgment of 
Affirmance and that the value of the subject, 
matter in dispute at the time of the suit and at 
the time of the appeal to the Privy Council was 
over Rs. 10,000. The opposite party contests both 
these allegations. 

[a] The property in dispute is village Chain- 
pur which belonged at one time to Palgaoj 
Estate of which defendant 1 is the proprietor, 
but his estate is managed through the manager 
of the encumbered estates, defendant 2, since, 
July 1940. On 17th February 1930, this village 
was sold in execution of a decree obtained against 
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the then Baja of Palganj Estate and purchased 
by Bameshwar Lai, who executed a sale deed 
on 27th November 1931 for Rs. 7,260 in favour of 
the plaintiff. At the same time, the plaintiff 
executed an agreement in favour of the Baja 
by which he agreed to convey the village to the 
Baja within three years on certain terms. The 
plaintiff remained in possession till 10th Decem¬ 
ber 1940 when in accordance with an order of 
the Deputy Commissioner of Hazarlbagh dated 
ist November 1941 possession was delivered to 
the manager of the encumbered estate. The 
plaintiff thereupon brought a suit for recovery 
of possession on declaration of his title. 

[3] The defence to the action in the main 
was that Bameshwar Lai, the vendor of the 
plaintiff, was the benamidar for the Baja both 
at the time of his purchase in February 1930 
and at the time he executed the sale deed in 
favour of the plaintiff in 1981, that the sale deed 
together with an agreement by the plaintiff to 
re.convey the property amounted to a mortgage 
by conditional sale and, therefore the manager 
bad lawfully taken possession of the village on 
removal of the plaintiff. 

[ 4 ] The trial Court held that Bameshwar Lai 
did not get possession of the village, that it was 
not established that he was a benamidar of the 
Baja and further that the transactions of Novem¬ 
ber 1981 were not intended to operate as a 
mortgage and could not be so held in law. 
Accordingly the suit of the plaintiff was decreed 
with mesne profits from 6th March 1942—the 
suit was dismissed against defendant s, the 
Province of Bihar. 

[6] Against this decision, First Appeal No. 176 of 
1948 was preferred by defendants 1 and 2. This 
Oonrt held upon a consideration of the provi- 
sions of the Transfer of Property Act that in law 
the transaction of 1931 conld not be treated as a 
mortgage. The Court, however, proceeded to con¬ 
sider the question of fact whether Bameshwar 
Lai was or was not a benamidar of the Baja 
and came to the conclusion that Bamesbwer 
Lai was the benamidar of the Baja. Hav¬ 
ing come to this conolnsion, the Court exa¬ 
mined the i>osition whether the transaction of 
1931 could be treated as a mortgage or conditional 
sale. One of the tests applied was to find out 
the true value of village Cbainpur on the date 
of the transaction. The Court considered this 
question at p. 12 of the judgment and disagreed 
with the view of the learned Subordinate Judge 
that the property was worth only Rs. 5,400 and 
pointed out that the property was certainly 
more than Rs. 7,260 which was the price paid by 
the plaintiff on the sale deed from Bameshwar 
Lai. The Court then considered a number of 
surrounding circumstances and several terms of 
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tbe document of sale and came to the conclusion 
that the parties contemplated a mortgage and 
not an out and out sale. After these findings the 
Court held that: 

“but for the provisions of tbe proviso to S. 58 (c), 
T. P. Act, the transaction was a mortgage and pot 
mere’y a conditional sale.” 

The result was that the appeal was dismissed as 
tbe Court was satisfied that at the time the 
manager took possession the plaintiff was no 
longer conditional vendee but was an absolute 
vendee as the right to enforce the claim for a 
reconveyance had lapsed. There was a cross- 
objection 00 behalf of the plaintiff regarding the 
claim for mesne profits which had been decreed 
by tbe trial Court from 5th March 1942. The 
Court had no difficulty in holding that the 
Subordinate Judge was in error in decreeing tbe 
claim for mesne profits from 6th March 1942 and 
modihed tbe decree of tbe trial Court by substi- 
tuting the date lOth November 1940 for tbe date 
6tb March 1942 as the date upon which the plain¬ 
tiff is entitled to recover mesne profits. Against 
this decision pronounced on 8th August 1946 the 
appellants seek leave to appeal to the Privy 
Council. 

[6] When the matter came up on another 
date we ordered that the Subordinate Judge 
should submit a report as to what was the true 
value of tbe property both at the time of the 
suit in tbe trial Court and at the time of the 
appeal to tbe Privy Council. This enquiry was 
necessary because tbe petitioner in an affidavit 
in support of tbe application had asserted that 
the real value of the property was wrongly valu¬ 
ed in plaint at Bs. 6,100 although the real value 
was considerably over Rs. 10,000. As already 
indicated the High Court also in its judgment 
observed (bat tbe value of the property was cer¬ 
tainly more than Rs. 7,250. 

t7] The learned Subordinate Judge on a con¬ 
sideration of the entire evidence has now 
come to a clear conclusion that as far back as 
September, 1929 the Raja had granted this 
village in mokarrari to one Haro Naik for 
Bs. 28,000 and this was at a time when the 
parties could not foresee that a dispute regard¬ 
ing tbe value of village Cbainpur would crop up. 
Having considered the other materials on the 
record the Subordinate Judge reports that the 
price of village Cbainpur was Rs. 27,240 on the 
relevant dates. 

[8l Mr. R. S. Chatterji appearing on behalf 
of the respondent objects that when the plaintiff 
himself fixed the value of village Cbainpur at 
BB. 6,100 in bis. plaint and the defendant adopted 
the same valuation when preferring tbe appeal 
to this Court, tbe defendant should not be allow¬ 
ed to approbate and reprobate and now to claim 


that the real value of the village was over 
Bs. 10,000. On tbe other band, it was argued on 
behalf of tbe appellant that the value given in 
tbe plaint and adopted for the purpose of tbe 
appeal to this Court was merely a notional value 
for the purpose of stamp duty and there was no 
representation, far less a decision, as to the true 
value of the village. 

[9] A large number of cases were referred to 
on behalf of both sides on this somewhat 
difficult question. Majority of these cases will bo 
found reviewed in a recent decision of tbe 
Calcutta High Court in Radhika Nath Biswas 
V. Midnapore Zamindary, 41 O. W. N. 289 ; 
(a. I. R, (24) 1937 cal. 292). The conclusion is 
reached at page 293 : 

“The trend of authorin'ea is to the effect that whether 
by way of estoppel or of ro^ jud'cata the Coutta have 
considered whtlbtr tbe question of valuation baa been 
rai.i^ed and decided at an early stage and also whether 
the opposite party has been led to act upon such valua* 
tioD, 08 for instance, by way of seccnd appeal; or topnt 
It in another way whether the party seeking to vary 
the valnatioD for tbe purpose of appeal to England is 
in the position of approbating and reprobating. Where 
this is the case, variation of value should not be allowed. 
But where this is not the case, a party should not be 
shut out from his right to appeal to England merely 
because of an erroneous valuation in tbe plaint.** 

[10] I, therefore, turn to the pl^tint to find 
out what was the value given by tbe plaintiff 
for this village. In para 35 of the plaint it is 
stated that tbe value of tbe village Cbainpur 
(which is a separated tauzi paying Be. 1 annual¬ 
ly as reveoue), subject-matter of the suit, is Bs. 20 
and court-fee is paid ad valorem thereon. The 
plaintiff valued the relief of permanent injunc¬ 
tion at Bs. 5,100, which amount was for court- 
fees and jurisdiction. It is, therefore, clear that 
the value of tbe village is given only as a 
notional value for purposes of stamp duty. It 4 
true that tbe plaintiff valued the relief of the 
permanent injunotion at Ks. 6,100, but it is open 
to the plaintiff to put any reasonable value on 
a permanent injunction which cannot 'Ordinarily 
be valued in terms of money. There was no 
issue on tbe question of valuation before the 
trial Court because in tbe written statement no 
objection was taken or conld be taken to the 
notional value pub by the plaintiff. In tbe written 
statement, 1 find at para 86 that tbe defendant 
himself stated that tbe value of tbe properties in 
suit is Bs. 40,0CO, but no issue was raised, and 
the Subordinate Judge was never asked to decide 
what was tbe true value of the property in suit. 
Issue No. 6 was whether the plaintiff’s suit wae 
mainlaiDable without a prayer for posession. Bnt 
at tbe time of the hearing this issue was not 
pressed (see page 88 of the judgment). It is, 
^erefbre. clear that the parties in tbe trial Court 
treated tbe enit as a snit for a mere declaration 
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with the GODFequential relief for permanent injunc. 
tk>n only and not a enit for declaration of title 
and possession. 

fill Id these oiroumstances, there is no room 
,for the application of the doctrine that a party 
icannot 1 m allowed to approbate and reprobate. 
iThe case appears to be similar to the case of 
Bahoo Lekhraj Boy v. Kanhaya Singh, 1 1 . A. 
317 : (3 Sar. 373 P. O.), 

[19] In Mahendra Narain Boy Choudh'uri 
V. Javki Nath, 63 cal. 66 : (A. I. R. (18) 1931 
cal. 417). Bankio, G. J. adopted the test that 
where the plaint is not required to be valued on 
the market value, then the plaintiff can show 
what the actual value of the property is. This is 
exactly the position in the present case where as 
I have shown the plaintiff did not give the value 
in para 35 as the market value of the property. 
This is unlike the case of Haji Hafez Moham- 
mad Hossein Khan Sahib v. Mansur Ali, 39 
O. W. N. 751 : (A. 1. R. (21) 1934 Cal. 809), where 
the plaintiff put his own value as the market 
value aiidt therefore, he was not allowed to prove 
a higher value. In that case owing to the lower 
value put by the plaintifi’ the matter went to 
the District Judge and then in second appeal to 
the High Court. This is not the position here. 

[18] For these reasons, I am of opinion that 
‘ in the present case the defendant is not estopped 
from proving the real value of the property in 
dispute. 

[l4] The judgment of the High Court is a 
judgment of variation and not a judgment of 
affirmance. It was argued by Mr. Chatterji that 
we should hold that the judgment of the High 
Court was a judgment of affirmance on the 
cardinal point in issue between the parties, 
namely/that the appellant cannot be allowed to 
retain possession of village Cbainpur because the 
plaintiff has been held to be the real vendee and 
not merely a mortgagee. This argument, how¬ 
ever, would have been sound if it was open to 
us to dissect" the decree. It was pointed out by 
their Lordships of the Judicial Committee in 
Jowad Hussain v. Qendan Singh, 53 I. A. 197 

at page 199 : (A. I. B. (iS) 1926 P. 0. 93). 

"The appellaot’e counsel strongly urged that the 
appeal was not against the decree, bat only against the 
items In the decree. This ie a complete misunderstand* 
ing. An appeal must be agamst the decree as pronouno* 
ed. It may be rested on an argoment directed to special 
items, but the appeal itself must be against the decree, 
and the decree alone." . . 

[15] For tbesQ reasons, I am of opinion that 
both the requirements of 9. 110, Civil P. C. are 
satisfied, namely, that the judgment is a judgment 
of reversal, and the value of tbe eubjeot-matter 
of tbe suit in the Court of first instance and tbe 
value of the subject-matter in dispute on appeal 
to the Privy Council is over 10 , 000 . The appel- 


lant is, therefore, entitlod to the usual certificate, 
but in the oiroumstances, I would make no order 
for the costs of this application. 

[16] Agarwala Ag. C. J.—I agree. 

R.Q.D. Application allowed. 


A. I. R. (36) 1949 Patna 93 [G. N. 28,] 

Imam J. 

Mohammad Farooq—Appellant v. Governor 
General in Co 2 incil— Respondent. 

A. F. A. D. No. 311 of 1917, Decided on 17th 
Febrnary, 1D48 from decision of Dist Judpo, Purulia. 

(a) Civil P. C. (190S), S. 80—Notice—Validity of— 
Bona fide error as to date of railway receipt in 
notice held not sufficient to vitiate notice. 

In a notice under S. 80, in connection with a suit for 
tbe loss of goods despatched through railway, a bona 
fide error with reference to the date of the railway 
receipt, tbe number of the railway receipt being quite 
accurate, Held did not change the character of the cause 
of action and therefore did not vitiate tbe notice : 
A. I. R. (33) 1916 Mad. 73, Disting. [Para 6] 

Annotation; {’44 Com.) Civil P. C., S. 80 N. 13. 

(b) Civil P. C. (1908), S. 80 — Delivery of notice 

_ Mention of fact in plaint — Actual use of word 

“deliver" is not necessary. 

The actual use of tbe word "deliver" is not necessary. 
So long as the plaint contains a statement which indicates 
that notice has been delivered, it is enough, particularly 
when defendant never denies delivery. [Para 7] 

Where the plaint stated that the notice under S. 80 
had been given by registered post and the registration 
receipt and tbe acknowledgment due were on the record, 
and the defendant admitted having received tbe notice: 

Held that in the circumstances there had been 
sufficient compliance wiih the provisions of S. 80 : 
A. I. R. (35) 1943 Pat. 164, Rc/. [Para 7] 

Annotation: ('44*Com.) Civil P. C., S. 80 N. 17. 

(c) Civil P. C. (1908), S. 35—Suit against Railway 
_A suit for recovery of damages for damage to tbe 
railway consignment was decreed without costs, 
where the notice under S. 80, C. P. C. contained an 
error as to- the date of the railway receipt. 

[Para 9] 

Annotation: (’44-Com.) Civil P. C., S. 35, N. 15. 

S. C. Mazumdar — for Appellant. 

S. 27. Bose, P, K. Bose and N. C. Ohose— 

for Respondent. 

Judgment. —This ia an appeal by tbe plain¬ 
tiff. He bad filed a Suit to recover Ra. 1017/16/- 
against the respondent. According to him he bad 
despatched from Howrah to Dhanbad railway 
station 7 bundles of glaze kid leather weighing 13 
mda. SO sra. under railway receipt no. 238578A 
dated the 20 th October 1943. The plaintiff was both 
tbe consignor and the consignee. At tbe time of 
delivery, however, it was found that one bundle 
was in a broken condition and there was a 
shortage of 13 seers in weight which was equal 
to 425 f sq ft. of leather. These seven bundles 
bad been despatched by passenger train and 
according to the plaintiff the said loss was duo 
to tbe wilful negligence and misconduct on the 
part of the servants of the railway and that he 
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was entitled to recover the price of the loss of 
leather at the rate of R9./2/4 per sq, ft. The 
total price claimed for the leather lost was 
R9. 967/15/. and B9. GO/.was claimed by way of 
interest from 20th October 1943 up to the date 
of the suit. 

[2] The Subordinate Judge who tried the 
case held that the circumstances established that 
there had been misconduct on the part of the 
railway administration and that the railway 
administration was certainly liable for the loss. 
As to whether the 7 bundles contained glaze kid 
leather, he came to the conclusion that the plain, 
tiffs case in this respect was unsatisfactory and 
that the leather in question was chrome leather. 
He believed the evidence of plaintiff’s witness No. 
1 that the size of the leather lost was 425f sq. ft. 
and the Subordinate Judge fixed the value of 
this leather at the rate of Re. l pec sq. ft. With 
reference to the question of interest he was of 
the opinion that no such claim was maintainable. 
Two issues bad been framed before the Subor. 
dinate Judge. The first issue was to the effect: 
"Is the suit bad for want of legal and proper 
notice under 8. 80, Civil P. C ?" and the second 
issue was to the effect: "Is the plaintiff en. 
titled to any amount? If so, how much*’? I 
have already indicated the opinion of the Sub* 
ordinate Judge as to the amount of leather lost 
and the rate at which that loss should be asses, 
sed With reference to the issue as to whether 
the suit was bad for want of legal notice under 
S. 80 of the Code, the Subordinate Judge was of 
the opinion that so far as the service of the 
notice is concerned to the Secretary, Central 
Government, it could not be doubted in view of 
the fact that it was sent by registered post. He 
was further of the opinion that the notice in 
question clearly indicated the cause of action, 
the relief claimed and the residence of the plain, 
tiff. The Subordinate Judge, however, dismissed 
the suit on the ground that in the notice given 
this railway receipt No. 28e573A was dated 20th 
October 1943, whereas the railway receipt was 
actually dated 22nd October 1943. He accordingly 
thought that no notice of the consignment in 
question had been given. After referring to the 
correspondence that proceeded between the appel. 
laot and the railway administration, he came to 
the following finding: 

*‘So it is apparent that no notice for the consignment 
of 22nd October 1943 has been given to the Secretary, 
Central Government and in my view, the notice pro¬ 
duced in this case must be regarded as invalid.*' 

He relied upon a Secision of the Madras High 
Court in the case of Meenakshi Amma v. Pro. 
Vince of Madras, a. i. r.*(83) 1946 Mad. 73 : 
(223 I, O. 466) to the effect that error in notice 
about the subject-matter of the suit is a substan. 


tial error which vitiates the notice. The Sobor« 
dinate Judge was not prepared to believe that 
the incorrect date given in the,notice was a- 
clerical mistake as in spite of this notice the 
matter -was not traced by the railway adminis¬ 
tration as the plaintiff did not furnish correct 
date. 

[3] Against the decision of the Subordinate 
Judge the appellant filed an appeal before the 
District Judge of Purulia. The only point raised 
by the appellant before the District Jndge wae 
that the Subordinate Judge bad dismissed the suit- 
on a technical ground, namely, that in the notice 
to the respondent the date of consignment is men. 
tioned as 20tb October 1948, whereas the actual 
date of consignment is 22 nd October 1948. The 
learned District Jndge did not agree with the 
Subordinate Judge in the view which he took as 
to this and distinguished the case of the Madras 
High Court relied upon by the Subordinate 
Judge. He, however, dismissed the appeal on the 
ground that s. 80 , Civil P. C., definitely provides 
that it must be stated in the plaint that the 
notice had been delivered to a Secretary of the 
Central Government Paragraph 9 of the plaint 
had merely skated as follows : 

“That notice under S. 80, Civil P. C., for the plain- 
tifi'e claim has been given to the Secretary Central Gov 
ernment on 26tb February 1944 by registered poet 
through bis pleader, Baba Oaogadhar Chatterji, Pleader 
Asansol”. 

According to the opinion of the learned District 
Judge all that this showed was that a notice bad 
been sent by registered post to the Secretary. 
Central Government and that merely sending a 
notice by registered post to the Secretary Central 
Government could not possibly mean that it bad 
actually been delivered to him or left at his 
ofiGce. Before the learned District Judge It had 
been argued on behalf of the respondent that 
there was no negligence on the part of the rail¬ 
way at all and that the provisions of S. 60 , Civil 
P. C., had not been complied with. The learned 
District Judge gave no finding as to whether 
there had been negligence on the part of the rail¬ 
way. 

[ 4 ] Mr. Mazumdar on behalf of the appellant 
has urged that the learned District Judge erred 
in law in taking the view he did. Section 80, Civil 
P. C., does not specifically state that the word 
‘‘deliver** must be used in the plaint. All that 8. 60 , 
states is that the plaint shall contain a statement 
that snob notice has been so delivered or left. Mr. 
Mazumdar urged that in para 9, of the plaint the 
word used was given* and not 'delivered*; but if the 
entire paragraph be read it cannot but be held that 
there bad been sufficient compliance of the provi¬ 
sions of 8. 80, of the Code in this respect, pattion. 
iarly as it was not the case of the respondent 
that the notice bad not been delivered io the 
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Secretary, Central Government. The registration 
receipt and the acknowledgment due had been 
filed and the words used in the plaint muet be 
interpreted in the light of the evidence given 
' and the admission on the part of the respondent 
that notice bad been delivered. Mr. Bose, on 
behalf of the respondent, has urged that the 
learned District Judge was correct in the view 
which be took, so was the Subordinate Judge 
with reference to the error as to the date of the 
railway receipt and tiiat on both these grounds 
the suit must be dismissed. Section 80 of the Code 
bad to be strictly applied as was held by the 
Judicial Committee in the case of Bkagchand 
Dagadusa v. Secretary of State for India tn 
Oouncih 64 I. A. S3d : (a. 1 . B. (l4) 1927 P. 0.176). 
Mr. Bose further argued that if it was to be held 
that the District Judge was wrong, then the case 
should be remanded for a finding as to whether 
the railway had been negligent. Laetly, be urged 
that in any event there should be no order for 
costs passed against the respondent as it was 
largely due to the fault of the appellant that 
the respondent was not able to trace out the 
railway receipt. If the correct date bad been 
given in the notice, the railway administration 
would have had the opportunity of making 
amends if satisfied that there had been loss sus¬ 
tained by the appellant owing to the negligence 
of the railway administration. 

[6] I would first of all take up the question 
as to whether the notice, Ex. l, complies with the 
provisions of s. 80 of the Code. 1 find as was held 
by the Subordinate Judge that it clearly indicates 
tto cause of action, the relief claimed and the 
residence of the appellant. 1 also find that the 
notice is addressed to the Secretary of the Cen¬ 
tral Government. Such error as there may be 
in this notice is with reference to the date of the 
railway receipt, the number of the railway 
receipt being quite accurate. The Madras case 
on which the learned Subordinate Judge relied is 
I think clearly distinguishable as in that case 
the suit was brought to set aside a revenue sale 
in respect of a certain holding in a certain 
village in a certain district, and the notice 
stated that the subject-matter of the suit was to 
set aside the revenue sale No. 722/4 B. In fact 
what was sought to be set aside was revenue sale 
NO. 722-4 A. As the notice stood it was clearly 
intended to convey that revenue sale no. 722/4 B 
which was sought to be set aside. As the plain¬ 
tiff had no cause of action whatever to set aside 
the revenue sale No. 722-4.B, it is quite obvious 
that the notice was defective and therefore the pro¬ 
visions of 8. 80'of the Code bad not been complied 
with and in the circumstances of tiiat case, with 
respect, I agree with Bajamannar, J., that the 
error in the description of the subject-matter of 


the suit was a substantial error. In the case with 
which I am dealing, it was not an error with 
reference to the description of the subject-matter 
of the suit. The cause of action which the appel¬ 
ant had was for the loss by way of shortage in 
weight of goods despatched through the railway 
administration under a railway receipt. What 
has to be decided is as to whether the mistake 
in giving the wrong date entirely changed the 
character of the cause of action. 

[6] Mr. Bose argued that it was a substantial 
error, in that the cause of action was based on 
what purported to be a consignment sent under 
railway receipt on 20tb October, 1943. In fact 
there was never any such consignment and 
accordingly there was no loss sustained by the 
appellant for a consignment of that date. The 
correspondence which is on the record shows that 
upto 24tb July, 1944 the appellant was at all 
times nnder the belief that the railway receipt 
was dated 20tb October. 1943. Even in the plaint 
when he filed the suit in October, 1944, he repea¬ 
tedly states the date of the railway receipt as 
20th October 1943. The railway receipt which 
was supplied to the appellant is a carbon copy 
and the date of that is not at all clear. In the 
circumstances of this case, I cannot but conclude 
that either there had been a bona fide clerical 
error in stating the date as 20th October instead 
22nd October, or that the appellant and bis 
lawyer who drafted the notice to the respondent 
bona fide read the date in the railway receipt as 
20 tb October 1943. In the circumstances I agree 
with the learned District Judge that the Subordi¬ 
nate Judge was wrong in dismissing the suit on 
this ground. I shall, however, make it clear that 
there may be occasions when errors in a notice 
under s. 80, Civil P. C., may be fatal to the 
suit itself. In the circumstances of the case before 
me I am satisfied that the error was entirely 
bona fide and that the cause of action did not 
depend upon the error in the date of the receipt 
but on question as to whether there h^ 
been a consignment sent under Railway Receipt 
NO. 288678A from Howrah to Dbanbad. 

[7] I would next consider as to whether it was 
necessary to use the word “deliver** in the plaint. 
Section 80 undoubtedly requires that the plaint 
shall contain a statement that a notice to a 
Secretary of the Central Government stating the 
cause of action, the name, description and place 
of residence of the plaintiff and the relief which 
be claims had been delivered to him or left at 
his office. In my opinion, the actual use of the 
word ‘*deliver'* is not necessary. So long as the 
plaint contains a statement which indicates that 
notice has been delivered, it is enongb, parti- 
oolarly as the respondent never denied delivery. 
In the present case para. 9 states that notice 
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under s. 80 , Civil P. C. for the appellant’s case 
had been given to the Secretary, Central Govern¬ 
ment, on 26th February 1944, by registered post 
through his pleader. I think, one mnsb read 
this to, mean that not only was the notice sent 
by registered post but had been delivered to the 
Secretary, Central Government, having regard 
to the fact that the registration receipt and 
acknowledgment due being on the record as 
exhibits in the case. While one must strictly 
enforce the provisions of 8. 80 of the Code, it 
seems to me that the question of interpretation 
of the plaint as to what it means is another 
matter. I may make reference to the decision 
of Ray. J, in the unreported case of Kanatlal 
Karmakar v. The Governor-General for India 
in Council, civil Revn. No. 324 of 1946, decided 
on 20th August 1947, (A. I. R. (35) 1948 Pat. 164) : 

''For the purpose of detormlDat'on of tha question 
whether tbero are defcots in the plaint or not, it is 
sometimes necessary or rather evident before the Court 
exercises h-s power under R. 11 of O. 7 of the Code to 
go into evidence ; for example, the question whether 
the relief claimed is undervalued does not admit of 
ready solution without some evidence. When the evi¬ 
dence is gone into, tho Court is to consider the exis¬ 
tence or otherwise of the defect 'in the light of the 
evidence. In this part'cular case when the Courts 
below expressed their opinion as to the meaning of the 
word ‘served*, they had before tbooa the admission 
of the defendant concerned, and be?id>-s, the proof of 
delivery of the notice by registered post' and Its due 
acknowledgment. Why should not the words in the 
plaint, therefore, be interpreted in the light of tho 
evidenoe adduced? .1 should, therefore, bold that the 
plaint does not suffer from any defect which is sought 
to be assigned to it." 

It may be stated that in the plaint of that 
case it was stated that the plaintiff bad “served 
a registered postal notice with an acknowledg- 
ment due upon the Secretary to the Governor- 
General in Council under S.'80, Civil P. C. on 
4th May 1943. ” In the case before me, the 
no.tice had been given under a registered post. 
The respondent admitted having received the 
notice. The acknowledgment due also shows that 
the notice had been delivered to the Secretary, 
Central Government. In these circumstances 
there had been a sufficient compliance with the 
provisions of S. 80 of the Code. In my opinion 
both the Courts below had wrongly dismissed 
the suit of the appellant on the question of law. 

[8] The question to be considered is as to 
whether there should be a remand. The learned 
District Judge had not decided the question as 
to whether the railway administration had been 
*i6glig6nt and were liable for the loss caused to 
the apj^llant as was held by the Subordinate 
Judge* Having regard to the provisions of 8* 103 | 
Civil P. 0., I have the jurisdiction to decide 
this question of fact for myself. I have examin- 
ed the reasons given by the Subordinate Judge 


and I have also examined some qf the evidence. 
There can be no donbt that the Subordinate 
Judge was right* that the loss caused to the 
appellant was due to the misconduct and negli¬ 
gence on the part of the railway administration. * 
The goods were despatched by passenger train 
on the 22nd October 1943 the very day on which 
they were booked. They did not, however, reach 
Dbanbad until the 25tih October 1943. The bundle 
was found open at the time of delivery. It is 
somewhat extraordinary that a parcel sent by 
passenger train from Howrah to Dhanbad on the 
22nd October should not have reached the latter 
place until the 25tb October, 1943. The further 
circumstance that one of the bundles was found 
cut open indicates that such a thing could not 
have happened without the active connivance of 
the railway administration’s servants, and that 
inference of misconduct could be drawn from 
these facts. I would, therefore, bold that the 
railway administration is liable for the ehortage 
in the consignment which has caused a loss to 
the appellant. I accept the hndinge of the Sub¬ 
ordinate Judge that the extent of the leather lost 
was 425f sq.ft, aod that it was chrome leather. I 
am not so sure whether the reasonings given by 
him for rejecting the case of the appellapt that 
there was also some glaze kid leather in this 
consignment are sound. I see, however,no reason 
to arrive at a different conclusion than that 
arrived at by the Subordinate Judge. As to the 
rate I think the price of the leather should be at 
Re.l/. per aq. ft. as was found by. the Subor¬ 
dinate Judge. 

[9] In the circumstances, I would allow this 
appeal, set aside the decision of the Courts below 
and direct that the suit of the appellant be 
decreed to the extent that he is entitled to 
recover at Bs. if- per sq. ft. for 425f sq. ft. of 
leather which was the loss caused to him as a 
result of the shortage in the consignment owing 
to the misconduct and negligence of the railway 
administration. There will be no decree for 
interest and as to costs, in my opinion, the 
plaintiff s suit should be decreed without costs, 
throughout for in my opinion, however bona fide 
the mistake as to the railway receipt made by the 
plaintiff, the railway administration might well 
have been prevented by this from making amends 
before the institution of the suit. * 

v.B.B. Appeal allowed. 
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Umakant Bai — Appellant v. J itendra 
Narain and another — Bespondents, 

A. F. O. O. No. 32 of 1945. Decided on 10th March 
1948, from order of Sub-Judge, Darbhanga, D/* 28th 
Ootobei 1944. 

Hindu Law—Joint family—Father—Suit against 
father and minor sons—Sons represented by another 

guardian —Decree for costs against father alone_ 

Execution oi decree—It cannot be executed against 
interests of sons. 

Where a joint Hindu Mitakshara family is concerned 
ns a whole the karta (or the time being represents the 
entire joint family not only in transactions affecting 
the joint family bot also in litigations in which the 
family may be interested. H^pce where a decree has 
4>een pass^ against the father as karta, that is to say, 
as representing the entire family, that decree can be 
executed against the interest of not only the father who 
is the judgment'debtor, but also against the interest of 
<he sons, who may not haye been named as parties and 
who are, therefore, not oo nomine judgment-debtors in 
the decree to be executed. 

But where the sons have been sued along with the 
father, and a decree for costs is passed against the father 
alone, the decree cannot be executed against the inter* 
«sts of the sons, when the father was not sued in bis 
representative capacity and the minor sons were repre* 
sented by another guardian ad litem: A. 1. B. (27) 1940 
Pat. 117 and A. I. R. (25) 1938 P. C. 7, Rel. oyij 13 Cal. 
ai (P. C.), Eipf. [Para 6] 

Baiikant Chaudhwy —for Appellant. 

B. C. Afisra —for R^pondents. 

Sinha J.—This appeal is directed against the 
orders of the learned Subordinate Judge of Dar. 
fcbanga, dated 28tb October 1944, passed in a 
proceeding to set aside a sale, under s. 47 and 
B. 90 of o. 21 , Civil P. G. 

[2] It is necessary to state in some detail the 
lacta of the case leading up to this appeal. It 
appears that one Bharat Narain Rai died in or 
about the year 1934, leaving him surviving his 
eon, Jogendra Narain, his other son, Prithibindra, 
having predeceased him. Jogendra has a son, 
Umakant, who is the appellant in this case. In 
1989, the son of Prithibindra aforesaid, a minor 
under the guardianship of bis mother, instituted 
a suit for partition, impleading Jogendra as defen* 
dant 1, his minor son as defendant 2, and Mt. 
Parbatt, widow of Bharat Narain, as defendant 9 . 
It is not necessary to state the other parties to 
the suit. Umakant, the minor defendant 2 , was 
xepresented by a pleader guardian ad litem in 
•the action, and not by his father, defendant l. 
The suit was contested by defendant 1 alone, 
though formal written statements were filed by 
other defendants also. The chief ground of defence, 
•inter alia, was that this suit for partition was not 
in the interest of the minor plaintiff, and that 
^me enemy of the family had instigated the 
institution of the suit in order to ruin the family, 
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particularly the interest of the minor plaintiff. 
During the pendency of the suit, the Court direo.’ 
ted defendant 1 , who was apparently the karta 
of the joint family and in possession of the joint 
family funds, to make certain payments to the 
minor’s mother on account of maintenance and. 
presumably, to meet the coats of the litigation. 
The amount thus directed to be paid by defen¬ 
dant 1 was not paid by him to the minor’s mo¬ 
ther, with the result that the order of the Court 
was executed as a decree, and one anna fifteen gan* 
das odd in tauzi No. 16768, which belonged enti¬ 
rely to the joint family aforesaid, was put up to 
sale, and purchased by the decree-holder himself. 
Ultimately, the suit itself was decreed in respect 
of the plaintiff’s one-tbird share. As regards costs, 
the direction of the Court was that the plaintiff 
would recover the same from defendant l. This 
decree for costs against defendant 1 was put into 
execution in Execution case No. 17 of 1941 . In 
the application for execution, all the defendants 
to the suit were, in ordinary course, named as 
the judgment-debtors, but, in column 9 meant 
for showing the name of the person against 
whom the decree was to be executed, defendant l 
was named. Defendant I’sbranch had a one-third 
share in the estate, tauzi no. 16768, and that 
one-third share minus the i anna 16 gandas, 
already sold as aforesaid, was put to sale and pur¬ 
chased by the decree-holder himself on 8bh July 
1941. On 2l3t August 1943, an application under 
S. 47 and R. 90 ofo. 21 , Civil P. C.,wa 3 filed by 
Jogendra Narayan, defendant 1 , as also on behalf 
of Umakant, the minor son of Jogendra Narain 
under the guardianship of his father. Jogendra 
Narain died during the pendency of this procee* 
ding for setting aside the sale, and the minor 
Umakant was then placed under the guardian, 
ship of his mother. The sale was attacked on a 
number of grounds, of which it is only necessary 
to mention two : (i) that the entire execution 
proceedings had been vitiated by fraudulent sup¬ 
pression of processes, and ( 2 ) that in any case 
the 8 annas interest of the minor defendant 2 , 
namely, 2 annas 13 gandas odd, could not 
be affected by the sale, as he wag not the judg- 
ment-debtor against whom the decree for costs 
could have been executed. 

[3] This application was contested by the 
decree-holder auction purchaser who alleged that 
the processes bad all been duly served, and that 
defendant 2 , the minor, who is the appellant in 
this Court, was also liable to pay the decree for 
costs, as it was bis pious obligation to pay his 
father’s debts. As against the last contention of 
the judgment-debtor, it was contended on behalf 
of the applicant that, the decree for costs having 
been occasioned by the improvident act of the 
father in so far as he contested the suit in which 
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no defence was apparently open, the debt was an 
avyavaharik debt. 

C4] The learned Subordinate Judge dismissed 
the application, holding that the processes had 
all been regularly and properly served; that the 
share of the minor Umakant was also liable, 
inasmuch as he also was substantially a judg« 
ment-debtor, and the decree could be interpreted 
as meaning that the minor was exonerated from 
personal liability only, and not from his liability 
to the extent of his interest in the joint family 
properties; and, hnally, that the debt could not 
be said to be an avyavaharik debt. 

[5] Learned counsel for the appellant has 
contended, in the first instance, that the proces. 
ses had not been properly and regularly served; 
but, realising that the application had been made 
more than thirty days after the date of the sale, 
he did not persist in bis arguments on that ques¬ 
tion. He concentrated on the other question, 
namely, in so far as the sale did or did not affect 
the interest of the minor defendant 2. He relied 
upon the decision of a Division Bench of this 
Court in Prahlad Das v. Dasrathi Satpathi, 
18 pat. 783 ; (A. I. R. (27) 1940 Pat 117) and the 
decision of their Lordships of the Judicial Com¬ 
mittee of the Privy Council in the case of Baja 
Bam v, Baja Bakhsh Singh, 13 Luck. 61 : 
(a. I. R. (26) 1938 P. 0. 7) which has been relied 
upon by their Lordships who decided the other 
case. On the other hand, counsel for the respon¬ 
dents relied upon the decision of their Lordships 
of the Judicial Committee in Mt. Namomi 
Bahuasin v. Modun MoJmn, 13 i. A. 1 : (13 cal. 
21 (PC.)). Hence, the only substantial contro- 
versy between tbe parties is whether or not the 
interest of tbe minor defendant 2, who is tbe 
appellant in this Court, could have been affected 
by tbe sale held in execution of tbe decree for 
costs passed in the partition suit as aforesaid. 

[6] It is settled law that, where a joint Hindu 
Mitaksbara family is coucerned as a whole, the 
karta for tbe time being represents tbe entire 
joint family not only in transactions affecting 
the joint family but also in litigations in which 
the family may be interested. Hence, where a 
decree has been passed against tbe father as 
karta, that is to say, as representing the entire 
family, that decree can be executed against tbe 
interest of not only the father, who is the judg¬ 
ment-debtor, but also against the interest of 
the sons, who may not have been named as 
patties, and who are, therefore, not eo nomine 
judgment-debtors in the decree to be executed; 
But in tbe present case the position is different. 
The minor appellant was sued along with bis 
father, Jogendra; but tbe decree for costs was 
passed only against Jogendra and not against 
the family as represented by Jogendra because 


in that case the decree would not have specified 
that the decree for costs would be executable 
only against Jogendra. Mr. Misra, appearing 
on behalf of the respondents, contended, on the 
authority of the decision of their Lordships of 
the Judicial Committee in the case referred to 
above, that is to say, Mt. Namomi Bahuasin 
V. Modun Mohun, 13 i. A. 1: (13 Cal. 21 (P.O.)), 
that the decree against the father alone, unlese 
it is proved to have been incurred for purposes 
to which the doctrine of pious obligation is not 
attracted, could be executed against the interest 
of the sons also, though they are not named as 
judgment debtors. There is no controversy about 
that matter in this case : the controversy in this 
case is whether a decree for costs passed against 
tbe father alone, even when the son has been 
sued along with the father, could he executed 
against the interest of the son also. No authority 
has been cited before us in support of the con¬ 
tention raised by Mr. Misra on behalf of tha 
respondents that tbs interest of the minor ap¬ 
pellant also was affected by the decree passed 
against Jogendra alone; on the other hand, we 
have the Division Bench ruling of this Court 
already referred to, namely, the case of Prahlad 
Das. 18 Pat. 783: (A.I.R. (27) 1940 Pat. 117) which 
has held in similar circumstances that tbe decree 
could not be executed against tbe interest of the 
son who was not a judgment-debtor and who 
bad been exonerated from liability. For that 
proposition, their Lordships relied upon tbe deci¬ 
sion of the Judicial Committee in tbe case of 
Baja Bam v. Baja Baksh Singh, 13 Luck. 61i 
(A. I. R. (26) 1938 p. 0. 7). Mr. Misra contended 
that in those cases tbe son had been specifically 
exonerated from all liability by the decree which 
was passed against the father alone. But in the 
present case also tbe suit was against the father 
and tbe son both, and, where tbe Court directed 
that the decree for costs would be executed only 
against tbe father, it is tantamount to saying 
that it will not be executed against tbe son, in¬ 
asmuch as, where a relief is prayed for and ia 
granted in terms limited to one of the several 
judgment-debtors, it cannot be contended that 
the other judgment-debtors, who may be tbe son^ 
of the one judgment-debtor who has been made 
liable under tbe decree, were also intended to be 
made liable with reference to the doctrine of 
pious obligation. The doctrine of pious obligation 
is available to a creditor of tbe father, hut that 
liability has got to be enforced against the son 
by obtaining a decree specifically against him 
or against the father as representing tbe whole 
family including the son or the sons of the father 
who may have been sued in his representativft 
capacity. In the present case Jogendra was not 
sued in his representative capacity, inasmuch 
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bi3 minor son also was named as a defendant, 
and was represented by another guardian. The 
Court appointed for him a pleader guardian 
ad litem to represent his interests in the litiga. 
tion either because the father was not prepared 
to represent the interests of the son also or 
because the Court thought it 6t to appoint 
another guardian ad litem for that purpose. For 
these reasons, in my opinion, the decision of 
their Lordships of the Judicial Committee in the 
case of Mi. Namomi Babuasin v. Modiin 
Mohun, 18 I. A. 1 : (13 cal. 21 (p.C.)) does not 
afifeot the controversy in the present case. It 
must, therefore, be held that the decision of the 
learned Subordinate Judge that the son also was 
liable to pay the costs decreed against the father 
is erroneous in law. 

[7l Bat then the farther question arises whe. 
ther 2 annas 18 gandas odd, which is said to be 
the interest of the minor appellant in the joint 
family properties, could be said to be out of the 
reach of the judgment-oreditor. Mr. R. K. Chau- 
dbury on behalf of the appellant contended that, 
out of the sixteen annas interest of the whole 
family in the estate in question, namely, tauzi- 
No.x 16768, Jogendra had one-third interest, 
namely, 6 anna odd. His contention further is 
that, under the terms of the decree, l anna 
16 gandas odd, which had been sold previously 
in execution of the Court's order upon Jogendra 
to pay allowance to the plaintiff’s mother, must 
be deemed to have come out of Jogendca’s moiety 
share in the 5 annas odd gandas in the entire 
estate. If that is so, what will be available to 
the decree.holder in the present execution case 
would be Jogendra's moiety share in the 5 annas 
odd gandas in the estate minus i anna 15 gandas 
odd which had already been sold. This is a ques. 
tion which has not been determined by the 
learned Subordinate Judge in this case, and it 
was not necessary for him to determine that 
question in the view that he took of the liability 
of the minor appellant. But in the view that we 
have taken of the liability of the minor appel¬ 
lant, as already indicated, it now becomes neces¬ 
sary that the^Court below should determine that 
qne8tion*also. As we do not have before us all 
the materials for determining that question, it is 
necessary that the case should be remanded for 
a fresh decision in the light of the observations 
made above. 

[8] The appeal is accordingly allowed to the 
extent indicated above, and the case remanded 
for a fresh decision by the executing Court. It 
will be open to the parties, if they are so advised, 
to lead such further evidence as may be neces¬ 
sary for the determination of the question that 
now arises for decision. The appellant is entitled 
to bis costa in this Court; hearing fee two gold 


mohurs. Each party will bear its own costs in 
the Court below, incurred so far, 

[9] Mahabir Prasad J.— I agree. 

Appeal allowed.. 
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Sheo Pujan Prasad Singh — Appellant v, 
Bhagwati Duhey and others — Eespondertts. 

A.F. A.D.No.389 of 1947, Decided on 5th May 1948, 
from decision of Addl. Sub-Judge, Arrah, D/- 16th 
January 1947, 

(a) T. P. Act (1882), S. 63—“Accession”—Meaning 
and tests. 

The word 'accessioa’ Las not been defined in theT. 
P. Act. In Roman law tzcce^ciio is the general name 
given to every accessory thing, that has been added to 
a principal thing from without and has been connected 
with it, whether by the powers of nature or by the will 
of man, so that in virtno of this connection it is re¬ 
garded as part and parcel of the thing. The question 
whether particular thing can be regarded as a part and 
parcel of another thing hue to be decided in the light 
of various facts, in some cases upon the intention of 
the parties and in some upon the law applicable thereto 
and in some upon both. [E’ara 3j 

Annotation. — (’43-Com.) T. P. Act, S. 63 N. 1. 

(b) T. P. Act (1882), S. 63—Accretion to mortgaged 
property—Test to determine is whether mortgagee 
availing himseli of bis position as Such has gained 
advantage in derogation ol rights of other persons 
interested in that property. 

The question whether a property acquired by a mort¬ 
gagee in possession is an accretion to the mortgaged 
property or not depends upon the entire facts and cir¬ 
cumstances of the case. If it appears that by reason of 
Lis position as a mortgagee in possession he bas had 
peculiar facilities for acquiring the properties in ques¬ 
tion, such properties should be regarded as an acquisi¬ 
tion to the mortgaged property. If on the other band 
it appears that in regard to such acquisition, tbe mort- 
gagee in possession is in tbe same position as any third 
patty, then the properties so acquired should not be re¬ 
garded as an accretion to the mortgaged property. The 
test, therefore, is whether.the mortgagee availing him¬ 
self of his position as such bas gained an advantage in 
derogation of the rights of other persons interested in 
tbe property, or whether as representing the persons in¬ 
terested in the mortgaged property he has gained any 
particular advantage: AIR (16) 1929 Pat. 730, Foil. 

[Paras 5, 10] 

Annotation. — (’45 Com.) T. P. Act, S. 63 N. 5. 

(c) T. P. Act (1882), S. 63—In considering whether 
purchase by mortgagee during subsistence of mort¬ 
gage is accession to mortgaged property regard 
must be had to S. 63, T. P. Act and S. 90, Trusts 
Act. 

In considering the question as to whether a purchase 
by a mortgagee in possession daring tbe subsistence of 
his mortgage is an accession to tbe mortgaged property, 
the Conrt will have to bear in mind the provisions of 
B. 63, T. P. Aot as well as S. 90, Trusts Act, [Para 8] 

In Ehewat No. 11 certain ralyati land belonged to£^. 
Tbe landlord was B who owned milki lakberaj record¬ 
ed in the same khewat. Under a rehan-deed the milki 
lakberaj property bad been given in usufructuary 
mortgage to P, the ancestor of defendant, i? sold the 
milkiat interest to the plaintifi. Tbe plaintiS redeemed 
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the reban from defendant and got possession of th 
entire milki property exclusive of the raijati land 
aforesaid. While the mortgage subsisted, defendant in 
execution of a rent decree obtained by him as mortgagee 
againet K purchased the raiyati land at the auction* 
sale. Treating the raiyati land as acquisition to mort¬ 
gaged property, the plaintiff subsequently brought a suit 
lor its possession : 

Held, that an auction sale held by a Court was open 
to all bidders and if a mortgagee bid at such a sale he 
was not bidding as a mortgagee; that mere act of pur¬ 
chase at the sale could not in itself be regarded as a 
conduct from which to draw an inference that the 
mortgagee had intended the purchase to be an acces¬ 
sion to the mortgaged property, nor could it be said 
that the purchase itself at the auction sale was the 
result of the mortgagee enjoying a peculiar benefit as 
against strangers and thereby had gained an advantage 
in derogation of the rights of the mortgagor in the pro¬ 
perty : 5 Cal. 198 (P. C.) and A. I. R. (19) 1932 P. 0. 
199, Rel. on. (Pftra 8] 

Annotation.—(’45*Com.) T. P. Act, S. 63, N. 5. 

Dr. D. N. Mitter and N. C. Ghose—for Appellant, 
if. Rahwan—for Respondents. 

NaraY&n — This is a plaintiff’s appeal 
arising out of a suit for declaration of title and 
recovery of possession in respect of certain raiyati 
lands. These lands had been recorded in the survey 
in plots NOS. 84,60,290 and 291 under khata No. 91 
and were the raiyati lands of one Bamparbesh 
Kandu and Bamjanam Kandu. The landlords 
were Tilak Ojha, and Someshwar Ojha, ancestors 
of one Badba Ojha who owned 15.46^ acres of 
milki lakheraj la^s recorded in khewat no. 11. 
The disputed lands were under this khewat and 
carried a jama of Bs. 10-5 0. The milki lakheraj 
property had been given in usufructuary mortgage 
to one Mt. Parbati Kuer, widow of Sheo Tehal 
Misra and the ancestor of defendants l and 2 under 
a rehan-deed dated 19th Sbravan 1291 Fs, and 
under a sale^deed dated 22nd August 1940 it was 
^ sold to the plaintiff. On 7th August 1941 the 
plaintiff redeemed the reban and got possession 
of the entire milki property exclusive of the 
raiyati lands aforesaid. The case made out by 
the plaintiff was that it was after redemption 
that he came to know that defendants i and 2 
had purchased these lands at a court sale in 
execution of a decree for rent obtained by them 
as mortgagees, and that when be came to know 
of it be offered them the amount for which they 
had purchased the lands, but that they refused 
to part with them. Hence the suit for posses¬ 
sion. Defendant 3 was impleaded on the allege- 
tion that he was a subsequent transferee with 
regard to the disputed lands under a farzi and 
a fraudulent sale-deed executed in his name 
by defendants I and 2. The claim for posses¬ 
sion was resisted inter alia on the ground that 
these lands which bad been acquired during 
the continuance of the mortgage could not 
be deemed to be an accession to the mortgaged 
property. 


[ 2 ] The Court of first instance held that the 
plaintiff was entitled to get back the lands on 
payment of Rs. 76-5 0 the amount for which 
defendants 1 and 2 had purchased the lands at 
the court sale. On appeal bis decision was re¬ 
versed by the learned Subordinate Judge who was 
of the opinion that the acquisition was made by 
the mortgagee for his own benefit and was never 
treated as merged in the mortgage security. He 
further held that it was not open to the plaintiff 
to claim this land after redemption, and that if 
be treated this property as an accession to the 
mortgaged property, he ought to have offered 
the amount of Rs. 76-6 0 at the time when he re¬ 
deemed the mortgaged property. 

[3] The main question which we have to de¬ 
cide is whether the acquisition of these raiyati 
lands by the mortgagees during the period the 
mortgage was subsisting would be deemed to be 
an accession to the mortgaged property. Sec¬ 
tion 69, T. P. Act, runs as follows: 

“Where mortgaged property in posBesaion of the mort¬ 
gagee has, during the continuance of the mortgage, re¬ 
ceived any accession, the mortgagor, upon redemption, 
shall, in the absence of a contract to the contrary, be 
entitled as against the mortgagee to such acoession. 

Where such accession has been acquired at the ex¬ 
pense of the mortgagee, and is capable of separate pos- 
eession or enjoyment without detriment to the princi¬ 
pal property, the mortgagor desiring to take the accession 
must pay to the mortgagee the expense of acquiring it. 
If such separate possession or enjoyment is not possible, 
the accession must be delivered with the property; the 
mortgagor being liable, in the case of an acquisition 
necessary to preserve the property from destruction, 
forfeiture or sale, or made with his assent, to pay the 
proper cost thereof, as an addition to the principal 
money, with interest at the same rate as is payable on 
the principal, or, where no such rate is fixed, at the rate 
of nine per cent, per annum. 

In the case last mentioned the profits, If any, arising 
from the accession shall be credited to the mortgagor. 

W'here the mortgage is usnfructuary and the acces¬ 
sion has been acquired at the expense of tbemortgegM, 
the profits, if any, arising from the accession shall, in 
the absence of a contract to the contrary, be set off 
against interest, if any, payable on the money so ex¬ 
pended.’* 

This section and S. 70, T. P. Act, are both based 
on the principle enunciated by the maxims 
accessio cedit principale (the increase follows 
the principal) and accessorium non ducit sed 
sequitur &uum principale (that which is the 
accessory or incident does not lead hot follows 
its principal). It is, however, necessary for the 
application of this section and 8. 70 that the pro¬ 
perty or right claimed by the mortgagor under 
this section or by the mortgagee under S. 70 should 
constitute an accession. The word "acce^on 
has not been defined in the Act, and in the 
Boman law **accessio** is the general name 
given to every accessory thing, that has been 
added to a principal thing from without, and 
has been connected with it, whether by the 
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powera of nature or by the will of man, so that 
in virtue of this connection, it is regarded as part 
and parcel of the thing. The question whether 
a particular thing can be regarded as a part 
and parcel of another thing has to be decided 
in the light of various facts—in some cases upon 
the intention of the parties and in some upon 
the law applicable thereto and in some upon 
both. There have been oases even in this Court 
in which it has been pointed out that the ques- 
tion whether a mortgagee treated the acquisi¬ 
tion as merged in mortgage security is a ques- 
tion of intention. Das J. in the case of Ham Bai 
V. Maheskwar Prasad Singh, A. I. E. (12) 1925 
Pat. 886: (78 I. 0. 466) observed as follows : 

“I have no doubt whatever that teoanoy landa.which 
are acquired by a mor^agee in possession by virtue of 
an ejectment decree form an accession to the mortgaged 
property, and that the mortgagor is entitled to such 
lands on redemption, provided he pays to the mortgagee 
the expense of acquiring it.** 

This case had once been remanded by their 
Lordships, and in the remand order Das J. had 
said as follows: 

“So far as the tenancy lands of Harakh are concerned 
(and there is no dispute that the 9 bighas of Harakh 
were tenancy lands) the question is a little more diffi¬ 
cult. It appears that the mortgagees in their suit for 
rent against Harakh got a decree for ejectment against 
him. The learned Judge on behalf of the respondents 
ugued that as soon as ejectment takes place the miyati 
interest is extinguished and the landlord gets into pos¬ 
session freed from the tenancy. That nndoubtedly is 
so; bot the question still remains whether the mortgagees 
treated these acquisitions as merged in the mortgage- 
security or not. The question is a^ain one of intention 
and I am not satisfied that the learned District Judge 
has properly considered all the evidence in the case.** 

[ 4 ] This was, however, a case iu which the 
tenancy land had been acquired by a mortgagee 
in possession by virtue of an ejectment decree. 
This case cannot be regarded as a direct autho¬ 
rity in the present case in which the acquisition 
was made by virtue of a purchase at a court 
sale at which even a stranger could offer bids 
and purchase the property. In my opinion, the 
principle as enunciated by Das and James JJ, 
in the case of Moghab Pande v. Bagho Pande, 
10 P. L. T. 865 : (a.I.B. (16) 1929 Pat. 730) ia fully 
applicable to the facts of this case. His Lord¬ 
ship Das J. with whom James J. agreed, observed 
as follows: 

“Iq my opinion if it appears that by reason of his 
position as mortgagee in possession, be has bad peculiar 
facilities for acquiring the properties in question, such 
properties should be regarded as an acquisitiou to the 
mortgaged property. If, on the other band, it appears 
that in regard to such acquisitions, the mortgagee in 
possession is in the same position os any third party, 
then the properties so acquired should not be regarded 
as an accretion to the mortgaged property.” 

Their Lordsbipa quoted a passage from the judg¬ 
ment of the Judicial Committee in the case of 
KUhendatt Bam v. Mumtaz AU Khan, 6 i.A. 


145 : (5 Oal. 198 (p. 0 .)) which passage was also 
quoted with approval by the Judicial Committee 
in the case oiSorabjeew. Dwarkadas Ranchhod- 
das, 69 I. A. 366: (A.I.R. (19) 1932 P. 0. 199) de¬ 
cided by their Lordships in the year 1932. The 
passage runs as follows : 

“Their Lordships are not prepared to affirm the broad 
proposition that every purchase by a mortgagee of a 
sub-tenure existing at tbe date of the mortgage must be 
taken to have been made for the benefit of tbe mort¬ 
gagor, 60 as to enhance the value of the mortgaged pro¬ 
perty, and make tbe whole, including the sub-tenure, 
subject to the right of redemption upon equitable terms. 
It may well be that when the estate mortgaged is a 
zamindari in Lower Bengal, out of which a putnee 
tenure has been granted, or one within the ambit of 
which there is an ancient mokurraree instimarari tenure, 
a mortgagee of tbe zamindari, though in possession, 
might purchase with his own funds and keep alive for 
bis own benefit that putnee or mokurraree. In such 
cases the mortgagee can hardly be said to have derived 
from his mortgagor any peculiar means or facilities for 
making the purchase which would not be possessed by 
a stranger, and may therefore bo held entitled, equally 
with a stranger, to make it for his own benefit. In each 
cases also the putnee, if the putneedar failed to fulfil 
his obligations, would not be resumable by the zarain- 
dar, and the zamindari would always bare been held 
subject to tbe mokurreree,” 

Of course, in tbe caso which Das and James JJ. 
bad to decide, their Lordships had to bold that 
tbe occupancy holdings that had been sold were 
accretions to the mortgaged property, because it 
had been found as a fact and on tbe basis of the 
law then in force that the occupancy holdings 
which bad been sold were not transferable by 
custom. Though their Lordships pointed out 
that the mortgagee in possession was in the same 
position as any third party and could have ac¬ 
quired tbe disputed holdings just as a stranger 
would, because tbe holdings were Don-transfera¬ 
ble they thought that they were bound to hold 
that the holding would be accretions to the mort¬ 
gaged properties, inasmuch as it was not open 
to a stranger to purchase them. But the test 
laid down by their Lordships has to be borne in 
mind, and tbe view which thpir Lordships took 
is amply supported by the observations of their 
Lordships of the Judicial Committee in the case 
of Kishendatt Ram v. Mumtaz Ali Khan: 

(6 I. A. 145 : 5 cal, 198 (p.c )). The Punjab Chief 
Court relying on this Privy Council decision 
held in the case of Girdhari Ram v. Muhammad 
Karm Dad Khan, 44 I. c. 266 : (a.i.r. ( 5) 1918 
Lab. 179) that it is competent to a mortgagee 
during the continuance of the mortgage to pur¬ 
chase an absolute occupancy tenure for himself 
and to treat it as his separate property after the 
mortgage comes to an end. The point now stands 
further settled by tbe recent decision of the 
Privy Council in SorabjeeT. Dwarkadas Ran- 
chhoddas, 59 I. A. 866: (A.I.R. (19) 1932 P. 0.199) 
in which the question was whether occupancy 
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rights in two fields acquired by the mortgagees 
during the continuance of the mortgage were re¬ 
coverable upon redemption as being accessions 
to the mortgaged property within S. 63, T. P. 
Act. Their Lordships held in this case that 
S. G3, T. P. Act, cannot be read as entitling the 
mortgagor to recover acquisitions made by the 
mortgagee for his own benefit in circumstances 
which do not bring him within S. 90, Trusts Act. 

Section 90. Trusts Act, lays down as follows : 

“Where a tenant for life, co-owner, mortgagee oc 
other qualified owner of any property, by availing him¬ 
self of his position as such, gains an advantage in 
derogation of the rights of the other persons interested 
in the property, or where any such owner, as repre¬ 
senting all persons interested in such property, pains 
any advantage, he must bold, for the benefit of all per¬ 
sons so interested, the advantage so gained, but subject 
to repayment by such persons of their due share of the 
expenses properly incurred, and to an indemnity by the 
same persons against liabilities properly contracted in 
gaining such advantage.” 

[ 5 ] The test, therefore, is whether the mort¬ 
gagee availing himself of his position as such 
has gained an advantage in derogation of the 
rights of other persons interested in the property, 
or whether as representing the persons interested 
in the mortgaged property he has gained any 
particular advantage. Das and James JJ. in 
Maghat Pande v. Bayho Pandct 10 P. L. T. 
8G5 : (A. I. R. (16) 1929 Pat. 730) substantially 
laid down the same test, and the decision would 
now rest on the question whether by his pur¬ 
chase the mortgagee in possession has gained 
any advantage which he could not have other¬ 
wise than as a mortgagee, or whether he is in 
the same position as any third party. If his posi¬ 
tion is the same as that of any third party, then 
the properties accquired by him cannot be re¬ 
gard^ as an accretion to the mortgaged property. 
It need not be said that anybody, even the mort¬ 
gagor himself, could offer bids at the court sale 
and thus purchase the property, and it can, by 
no means, be asserted that the mortgagee by 
purchasing the property has gained an advantage 
in derogation of ^be rights of other persons in¬ 
terested in the property. In my opinion, the de¬ 
cision of their Lordships of the Judicial Com¬ 
mittee in the case of Sorahjee Dwarkadas : (59 
I. A. 866 : A. I. R. (19) 1932 p. C. 199) is a settlor 
of the question raised in this case, and it appears 
to me to be clear that according to the principle 
expounded in the two judgments of the Privy 
Council the defendants in this case are entitled 
to retain the benefit of their acquisitions for 
themselves. 

[61 The learned Subordinate Judge has fur¬ 
ther held that at the time when the redemption 
was made, or at the latest by September 19il, the 
plaintiff came to have knowledge of this acquisi¬ 
tion by the mortgagees, but that still when he 
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redeemed the property he did not make any at¬ 
tempt to get possession of this property on pay¬ 
ment to the mortgagee the amount expended by 
him in making the purchase of the lands in dis¬ 
pute. The learned Subordinate Judge has also 
pointed out that the plaintiff raised no objection 
to the name of defendant 3 being recorded in 
respect of the suit lands in the canal department. 
As these are findings of fact. I should quote the 
following passage from the judgment of the 

learned Subordinate Judge: 

“The plaiotiS has been examined as P. W. 1. He has 
ftdmitled that he saw the suit lands in Bhado 1348 and 
they were in possession of defendants 1 and 2, that is to 
say by September 1941, he had knowledge of the acqui¬ 
sition by mortgagees.This suit wasfiledon 27lh Septem¬ 
ber 1943. It U, therefore, clear that the mortgagee did not 
take any step to acquire the suit lands for about two 
years after knowledge of the purchase by the mortgagees. 
In 1942-43 after the sale and the redemption de¬ 
fendants 1 and 2 applied in the canal department for 
the plaintifl being recorded in the canal department in 
respect of the bakasht lands of the redeemed property 
and defendant 3 their purchaser being recorded in 
respect of the lands. The plaintifl was examined in that 
case. There is nothing to show that he raised any 
objection to defendant 3 being recorded in respect of the 
suit lends in the canal department. P. W. 1 has himself 
admitted that he bad already ploughed the zerat 
lands at the time of the application formulation and he 
bad deposed in the canal department that bis name 
should be entered in respeci of the 4 bighas 10 cattas 
that is to say the zerat lands only. In my opinion this 
renders it highly probable that the defendant’s version 
that the plaintifl was informed about the purchase at 
the time of redemption is true.” 

This raises the question whether it is open to a 
mortgagor to claim the accession subsequent to 
the redemption. The decision of this Court in 
Ram Lagan Singh v. Mrs. Mary Coffirif 
A.I.R. (13) 192G Pat. 672 : (07 I.O. 159) throws some 
light on this question. In this case Adami J. with 

whom Maepherson J. agreed,observed as follows: 

• "Under S. 63, T. P. Act, if the plaintifls bad desired 
to have possession of these lands acquired by defendant 
1 , they should on the expiry of the mortgage, have 
tendered to defendant 1 the costs incurred by them in 
making the acquisitions. The plaintifls never treated 
the lands as accessions or made any claim.” 

But I do not think it is necessary for us in this 
case to express ourselves on this point when we 
have to agree with the learned Subordinate 
Judge that mortgagee is entitled to treat these 
lands as separate and to retain the benefit of the 
acquisition for himself. This second question, 
which also has been decided by the learned 
Subordinate Judge against this appelant, need 
not be decided by us when the decision on the 
first point concludes this appeal. In the result, 
this appeal fails, and is dismissed with costs. 

[7] Imam J. — The principal question for 
decision in this appeal is as to whether the land 
in suit was an accretion to the mortgaged pro- 
petty. If the decision be that it is, obviously the 
plaintiff’s suit must succeed. The land in suit be- 
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looged to the ancestors oE Badba Ojba and bad 
been rehaned to one Mt. Parbati, ancestor of de¬ 
fendants 1 and 2 . Badba Ojba sold the milkiat 
interest to the plaintiff by a sale-deed dated 22nd 
August 1940. The plaintiff redeemed the rehan 
from defendants l and 2 on 7tb June 1941. While 
the mortgage subeisted, defendants 1 and 2 in exe¬ 
cution of a rent decree obtained by them as mort¬ 
gagees purchased it at the auction sale for a 
earn of Bs. 76-5 0. Subsequently they sold the 
land in suit by a deed dated lOtb September 1941 
to defendant 8. The Munsif held that the plain¬ 
tiff had not been able to prove any relationship 
between defendants 1 and 2 and defendant 8 or 
that the sale by the former to the latter was 
farzi in character. This finding was not challeng- 
ed before the lower appellate Court. The Munsif, 
however, found that the land in suit was an acces- 
eioD or accretion to tbe*mortgaged property, and, 
therefore, the plaintiff was entitled to recover 
possession on bis paying the sum of Bs. 76 6 0 which 
was the sum paid by defendants 1 and 2 when 
they purchased it at the auction sale. The Sub¬ 
ordinate Judge, however, held that the land in 
^uit was not an accession or accretion to the 
'piortgaged property and that it bad been acquir¬ 
ed by defendants 1 and 2 for their own benefit 
^d was being treated by them as a separate 
acquisition. 

(8l As far back as 1879 their Lordships of 
the Judicial Committee in the case of Raja 
Kishen Dait Ram v. Raja Mumtaz Ali 
Khan, 5 Cal. 198 ; (6 I. A. 145) considered this 
question, and that decision came to be consider¬ 
ed by their Lordships of the Judicial Committee 
in Sorabjee v. Dwarkadas Ranchhod Das, 
69 I. A. 366 : (A. I. B. (19) 1932 P. C. 199). Hav- 
ing regard to the decision in this case it is now 
quite plain that in considering the question as 
to whether a purchase by a mortgagee during 
the subsistence of bis mortk^ge is an accession 
to the mortgaged property, the Court will have 
to bear in mind the provisions of S. 63, T. P. 
Act as well as S. 90, Trusts Act. Their Lordships 
in this case, quoted a passage from the judgment 
■of the Board in Raja Kishen Datt Ram’s 
case, 5 Cal. 198 : (61. A, 145) where it had been 
-held: 

‘‘Their Lordships are not prepared to affirm the 
-broad proposition that eyery purchase by a mortgagee 
of a sab-tenure existing at the date of the mortgage 
most be taken to have been made for the benefit of the 
inortgagor, so as to enhance the value of the mortgaged 
properly, and make the whole, including the sub- 
tenure, subject to the right of redemption upon equit¬ 
able terms. It may weU be that when the estate mort¬ 
gaged is a zamindari in Lower Bengal, out of which a 
putnee tenure has been granted, or one within the 
ambit of which there is an ancient mokarraree istimrari 
tenure, a mortgagee of the zamindari, though in 
Sossetsion, might purchase with his own funds and 
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keep alive for bis own benefit that putnee or mokur- 
raree. In such cases-the mortgagee can hardly be said 
to have derived from bis mortgagor any peculiar me-tna 
or facilities (or making the purchase wbiob would not 
be possessed by a stranger, and may therefore be held 
euiitled, equally with a stranger, to make it for bis 
own benefit. In such cases also the putnee, if the 
putneedar failed to fulfil hie obligations, would not be 
resumable by the zamindar and the zamindari would 
always have been held subject to the mokurrereo". 

In Sorabjee’s case (59 i. A. 366 : A. i. R. (19) 
1982 P. C. 199) their Lordships stated that the 
equitable principles applied by their Lordships 
in Raja Kishen Datt Ram's case (G I. A. 145 ; 
6 cal. 198 (P. C.)) to acquisition by a mortgagee 
had then been embodied by 8. 00, Trusts Act, 
1682, in a wider nile dealing with acquisitions by 
tenants for life, co-owners, mortgagees and other 
qualified owners. Their Lordships then quoted 
s. 90, Trusts Act. They went on then to consider 
the provisions of Ss. 63 and 64, T. F. Act and 
observed: 

“Id the present case it is sufficient- to say that their 
Lordships are clearly of opinion that S. 63, T. P. Act 
cannot be read as entitling the mortgagor to recover 
acquisitions made by the mortgagee for bis own benefit 
in circumstances which do not bring him within S. 90, 
Trusts Act.” 

On the facts of the case, their Lordships held 
that occupancy rights were acquired by the 
mortgagees of Kajaram’s share, who were also 
oosharers with him in the mauza for their own 
benefitr^nd to give the plaintiff any claim to 
them as the owner of a one anna share in the 
mauza it was incumbent on him to show that 
they were acquired under such circumstances as 
to bring them within the provisions of 8. 90, 
Trusts Act. No such case was set up in Para. lO 
and Sch. K of the plaintiff’s rejoinder in which 
these occupancy rights were claimed as accre¬ 
tions to the suit mortgage, no issues had been 
framed in regard to it and it bad not been con¬ 
sidered or decided in the lower Courts. It seems 
to me, therefore, that in a case of this kind one 
has to look at tho entire evidence and the 
circumstances in the case to discover whether 
the mortgagee by availing himself of his position 
as such gains an advantage in derogation of the 
rights of other persons interested in the property, 
namely, in this case the plaintiff. Defendants 1 
and 2 had no doubt instituted a suit for rent 
against the tenant of the land in suit and bad 
obtained a decree. In execution of that decree 
they were auction-purchasers at the execution 
sale. Did they in bidding at the auction sale 
held by the Court avail themselves of their 
position as mortgagees to gain an advantage in 
derogation of their rights of the mortgagor and 
through him the plaintiff ? It is to be remember¬ 
ed that defendants 1 and 2 as mortgagees did 
not purchase the land in suit by a private sale. 
They had actually obtained a decree as mort- 
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gagees, but at tha sale in execution of the decree 
they made a bid which any stranger could have 
done and would have been entitled to do. At the 
stage o£ sale they could hardly be said to have 
been availing themselves of their position as 
mortgagees to gain an advantage in derogation 
of the rights of the mortgagor. An auction sale 
held by a Court is open to all bidders, and in 
my opinion, if a mortgagee bids at such a sale, 
he is not bidding as a mortgagee. The essential 
question to be looked at is as to whether the 
mortgagee at the time he bid at the sale did so 
with the intention of making an acquisition to 
the mortgaged property, or did so with the 
intention of making a separate acquisition for 
himself. The mere act of purchase at the sale 
could not in itself be regarded as a conduct 
from which to draw an inference that the mort¬ 
gagee had intended the purchase to be an 
accession to the mortgaged property, nor could 
it be said that the purchase itself at the auction 
sale was the result of the mortgagee enjoying a 
peculiar benefit as against strangers and thereby 
had gained an advantage in derogation of the 
rights of the mortgagor in the property. 

[9] This question had come up for considera- 
tion before a Division Bench of this Court (Das 
and Adami JJ.) in the case of Maheswar 
Prasad Singh v. Bahu Bam Bait 2 P. L. T. 
226; (A. I. E. (8) 1921 Pat. 69) where their Lord¬ 
ships held: 

"Bnt though the mortgagee may treat the acquisi¬ 
tions as accretion to the mortgaged property, he may, 
it he chooses, keep them for hia own benefit and distinct 
from the mortgaged properties;” and ‘‘It was for the 
mortgagees to treat these lands as merged in the 
mortgage security or it was lor them to keep them alive 
as tenancy lands distinct and apart from the mortgage 
eecarity.” 

Their Lordships then referred to certain docu¬ 
ments which showed that the mortgagees had 
treated these lands as kasht lands and were of 
the opinion that the learned District Judge had 
committed an error in not taking the statements 
made in these documents as strong evidence of 
the intention of the mortgagees. A remand was 
accordingly ordered. After remand the case was 
beard by Das and Boss, JJ. {see A. I. B. 1926 Pat. 
886 ) when Das J. observed that this view which 
he took on the previous occasion was wrong. 
Boss J. merely agreed to the order proposed by 
Das J. 1 am doubtful if the decision in A. I. B. 
1925 Pat. 836 can override the decision in 2 
Patna Law Times 226. In my opinion Das J.’s 
view in 2 Patna Law Times 225 is the more 
correct view. 

[10] Similarly, in the case of Moghab Pande 
V. Bagho Pande, lo p. L. T. 865 : (a. i. R. (16) 

1 1929 Pat. 730) a Division Bench of this Court held 
that the question whether a property acquired 


by a mortgagee in possession is an accretion to 
the mortgaged property or not depends upon the 
entire facta and circumstances of the case, and 
further that, if it appears that by reason of his 
position as a mortgagee in possession he has had 
peculiar facilities for acquiring the properties in 
question, such properties should be regarded as 
an acquisition to the mortgaged property. If, on 
the other hand, it appears that in regard to such 
acquisitions, the mortgagee in possession is in 
the same position as any third party, then the 
properties so acquired should not be regarded OS' 
an accretion to the mortgaged property. 

[11] The Subordinate Judge in the present 
case had stated that the defendant’s evidence 
that he had purchased the suit lands in an 
independent capacity for his own cultivation and 
was treating the purchase as a separate acquisi¬ 
tion was not contradicted by any evidence worth 
the name; while he noticed that the defendants 
had not filed any documentary evidence in 
support of the oral evidence, he was of the 
opinion that the balance of probabilities la/ in 
favour of the view that the land which had been 
acquired at a rather cheap price by the mort¬ 
gagees was acquired by them for their personal 
benefit and was being treated as -a separate 
acquisition. I would regard this finding as a 
finding to the effect that it was never the inten¬ 
tion of the mortgagees to treat the land in 
suit as having merged in the mortgage security,, 
but rather to treat it as a separate acquiaitiom 
There was one strong circumstance, in my 
opinion, in favour of the view taken by tho 
Subordinate Judge and that was that at tha 
time of redemption the plaintiff had knowledga 
of the auction-purchase made by defendants l and 
2 and had not made any claim to the land in 
suit at that time. The plaintiff’s story that ha 
had no knowledge of this at the time of redemp¬ 
tion was disbelieved by the Subordinate Judge- 
It seems to me. therefore, that at the time of 
redemption, the plaintiff treated the property aa 
a separate acquisition of the motgagees and noi 
as an accession to the mortgage security. 

[12] I may just as well make a reference to 
the decision of this Court in Bam Lagan Singh 
V. Mrs. Mary Coffin A.I.B. (13) 1926 Pat. 572 - 
(97 I. C. 159) where Adami J. observed that 
under S. 63, if the mortgagor desired to have 
possession of accession, be should on the expiry 
of the mortgage, tender to the mortgagee the 
costs incurred by him in making the aequiaition- 
If the mortgagor never treated the lands as 
accession or made any claim and allowed tho 
mortgagee to remain in possession of the lands 
as occupancy raiyat, he could not subsequently 
claim the accession. The binding effect of this 
decision is somewhat weakened by Macphersoa 
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J. merely agreeiog to the order proposed. While 
I was at the Bar, I always underatood from that 
learned Judge that this did not neoessarily 
indicate agreement with the reasonings given by 
the other learned Judge. Be that as it may, 1 
think it will be fair to infer from the conduct of 
the plaintiff in not claiming, at the time of 
redemption, the land in suit as an accession to 
the mortgage security that be regarded it as an 
acquisition by the mortgagee for bis own benefit. 
The finding of the lower appellate Court that 
the plaintiff bad knowledge at the time he redeem¬ 
ed the mortgage of the purchase made by 
defendants 1 and 2 is binding in second appeal. 
The conduct of the plaintiff, in my opinion, 
gives strong corroboration to the evidence on 
behalf of the defendants that the mortgagees in 
possession did not intend to treat the land in 
suit as an accession to the mortgage security. 

[isl Beliance was placed upon the decision of 
this Court in Parmeshwar Rai v. Ramrudra 
Prasad Singh : a.I.R, (22 ) 1935 Pat. 360: (168 1,0. 
162). That case, however, is distinguishable as 
the mortgagee bad acquired a non.transferable 
bolding not as a bidder at an auction sale but 
otherwise, and it could fairly be said that he did 
acquire it in circumstances which gave him a 
peculiar facility in making the acquisition which 
a stranger or a third party could not have had. 
Indeed Mohammad Noor J. referred to the 
decision of their Lordships of the Judicial 
Committee in Sorabji's case : (69 I. A. 366 : 
A. I. B. (19) 1932 P. 0. 199) and observed that the 
decision was based on the evidence and the 
facts of that case which proved to the satisfac¬ 
tion of their Lordships that the mortgagee bad 
not acquired the property in circumstances which 
would show that such an acquisition must be 
regarded as an accession to the mortgage 
security. It is to be noticed that in the decision 
of this Court in MoghabPande v. Ragho Pande, 
10 P. L. T^5 : (a. I. R. (16) 1929 Pat. 730), tO 
which reference has already been made, although 
acquisition was regarded as an accession to the 
mortgage security, having regard to the fact 
that the acquisition was made by way of 
purchase from the occupancy tenants by the 
mortgagees, yet it was recognised that where the 
mortgagee makes an acquisition in circumstances 
which place him in the same position as any 
third party, then the property so acquired should 
not be regarded as an accretion to the mortgage 
property. In my opinion, the decision of the 
Subordinate Judge must be afiSrmed and the 
appeal dismissed with costs. 

Y.S.B. Appeal dismissed. 
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Das J. 

Raghu Singh and others — Petitioners v. 
Bhairo Prasad Trigunait and others _Op¬ 

posite Party. 

CrimiDal Wise. Case No. 140 of 1948, Decided on 3rd 
August 1948. 

(a) Criminal P. C. (1898), S. 526 — Grounds of 
transier — Petition to Prime Minister relating to 
same affair — Petition sent to trial Magistrate for 
enquiry and report — He should express his inabi¬ 
lity to hold enquiry as criminal case relatiug to 
same matter was pending before him—His holding 
inquiry and submitting report held good ground for 
transfer. 

The accused were tried for offences under Ss. 148 
and 379, Pennl Code, for looting of fish in a lank in 
possession of the complainant. When the case was fixed 
for judgment the accused came to know that the trying 
Magistrate bad enquired into a petition sent by the 
complainant to the Prime Minister in which several 
allegations were made against the accused including the 
one which was the subject-matter of their trial. The ac¬ 
cused applied for transfer of the case under S. 526, Cri¬ 
minal P.C. It was found that the trial Magistrate to whom 
the petition had been sent for local inquiry had actual¬ 
ly held a local inquiry by examining several witnesses 
one of whom bad also been examined in the criminal 
case pending before him. The trial Magistrate bad also 
expressed bis opinion that the story of the looting away 
of fish was true in his report: 

Held, the trial Magistrate before whom the case was 
pending had no business to bold a local inquiry behind 
the back of the accused, examine witnesses in the course 
of tbe inquiry and express an opinion regarding the 
very case which was sub judioe before him. Such action 
on the part of the Magistrate was certainly reprehensi¬ 
ble and was likely to render the trial of the case into a 
farce. It was the clear duty of the trying Magistrate to 
tell tbe authority who had sent to him tbe petition for 
inquiry that be was not comptent to hold the inquiry, 
as one ol (be allegations made in tbe petition was tbe 
subject-matter of a criminal case pending before him. 
Tbe action of the Magistrate was calculated to create in 
tbe mind of the accused reasonable apprehension that 
be would not be fairly treated at his trial and therefore 
a transfer should be ordered: Serjeant v. Dale (1877) 2 
Q. B. D. 558 and A. I. R. (34) 1947 Pat. 409, Bel on. 

(Paras 6 & 6] 

Annotation : — (’46-Com.), Cr. P. 0., S. 526, N. 5. 

(b) Criminal P. C. (1898), Ss. 526 (1) and (8) — 
S. 526 (1) confers wide powers of transfer on High 
Court — Exercise of power under els. (e) and (ii), 
of S. 526 (1) does not depend on termination or 
otherwise of trial in its restricted sense — High 
Court can transfer case even when it is posted for 
judgment — Limitations mentioned in S. 526 (8> 
have no reference to High Court's power of tranfer, 

Tbe High Court’s powers of transfer under S. 526 (1) 
are wide and it has jur'sdiction to transfer a case even 
when a case has been posted for judgment. Tbe reason is 
that tbe operative part of ol. (it) of S. 526 (1) does not 
refer to an “enquiry” or “trial”; It mentions a "case.” 
The opening word of tbe sub section is ’whenever.’There¬ 
fore, with regard to the exercise of the power by the 
High Court under ols.(e)and(ii)ofsub's. (l)of S. 526, na 
qnestion as to tbe meaning of the word "trial” in its 
narrow or restricted sense arises, and tbe exercise of 
tbe powers does not depend on the termination or 
otherwise of tbe trial in that restricted sense. If the 
‘case* is still pending and tbe High Court considers that 
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an order of transfer is expedient for the ends of justice, 
then the High Court has full power to transfer the 
case, irrespective of whether the trial in the restricted 
sense, such as is contemplated in S. 366 or S. 497 (4) of 
the Code, has terminated or not. This is the effect of 
the use of the word ‘whenever’ in sub*s. (1) and of the 
word ‘case’ in cl. (i). 

The position with regard to sob s. (8) of S. 626 may 
be different: that sub-section deals with the right of 
one of the parties to make an application for adjourn* 
mcnt and the duty of the trying Court to grant an ad¬ 
journment if certain conditions are fulfilled. The use 
of the word ‘trial,’ or of the words ‘at any stage before 
the defence closes its case’ in that sub-section cannot 
impose any limitation on the power of the High Court to 
make an order of transfer for the ends of justice. The 
limitations imposed by sub-s. (8) are limitations on the 
right of the parties to make an application for an ad¬ 
journment and the power of the Coart to grant an ad¬ 
journment: it does not impose any limitation on the 
power of the High Court to make an order of transfer, 
which is dealt with under snb-s. (1): Case law referred. 

[Para 7] 

Annotatiorr ' — (’46*Com.), Cr. P. C., S. 526, N. 2. 
Basanlachandra Ghosh — for Petitioners. 

Id. K. Muhharji — for Opposite Parly. 

Order. — This is an application for transfer 
of a case pending against the petitioners in the 
Court of Mr. S. N. Chakravarty, a Magistrate 
exercising first class powers at Giridih. The 
stage which the case has reached is that the 
evidence of both parties has closed, arguments 
have been heard and the only thing that remains 
to bo done is to pass orders in it. The principal 
question of law which has been raised is if this 
Court can transfer the case at this stage under 
the provisions of S. 526 (!)■ Criminal P. C. 

[2] It is necessary to state the facts out of 
which the question has arisen. There is a tank 
nailed ICaiyoktar Ahar which, it is stated, has 
been the subject of a long standing dispute be¬ 
tween the petitioners on one side and the opposite 
party, NOS. t and 2, on the other. Opposite party 
Nos. 1 and 2 alleged that they bad taken set¬ 
tlement of the tank from the landlord, Mabant 
of Khuti. Their further allegation was that on 
28th May 1947, the petitioners along with others 
committed theft of fish from the aforesaid tank. 
A first information was lodged by opposite 
party No. 1 about this occurrence, and the local 
police submitted a cbarge.sbeet for offence, 
under ss. 143 and 379, Penal Code, against the 
petitioners. The learned Sub-Divisional Magis- 
irate took cogni 2 ance of the case against the 
petitioners and made it over to Mr. S. N. Sinba, 
a Magistrate exercising first class powers, for 
trial. Mr. S. N. Sinba examined witnesses, 
framed charges against the petitioners on 5th 
August 1947, and adjourned the case till I3tb 
September 1947. The case was again adjourned 
till 6th October 1947, on which day the pro¬ 
secution witnesses were cross-examined and dis¬ 
charged, and the petitioners were examined. 


The next date fixed was 6th November 1947, oa 
which date a further adjournment till 27fch 
November 1947, was given for examination of 
defence witnesses. In the meantime Mr. S. N, 
Sinba was transferred and the case was mode 
over to Mr. S. N. Chakravarty, the pre^nfe 
Magistrate before whom the case is pending, 
on 17th January 1948. The petitioners at first 
wanted a trial de novot but subsequently waived 
their right to such a trial. On 9th April 1948, 
Mr. Chakravarty examined some defence witnes¬ 
ses. It is stated that he also heard argumenta, 
though there is no note to that effect in the 
order-sheet. He fixed 16 th April 1948, for orders. 
On that date the Magistrate was absent, baviog 
gone to some other place in connection with bis 
other duties. On 16th April 1948, the petitioners 
came to know that the learned trying Magistrate 
had enquired into a petition which the opposite 
party No. 1 had sent to the Prime Minister of 
Bihar, in which several allegations were made 
against the petitioners including the allegation 
that they bad committed theft of fish from the 
tank in question in May 1947. I have bad the 
advantage of seeing that petition as also the 
enquiry report submitted by the learned trying 
Magistrate in connection with that petition. The 
petition as also the enquiry report are parts 
of the record of a proceeding under S. 107, 
CiimiDal P. C., instituted against the petitioners, 
which is pending before the learned Munsif- 
Magistrate of Giridih. The enquiry report shows 
that the learned Magistrate had enquired into 
the matter locally on 23rd March 1948. 1 quote 
below some extracts from the report in order to 
show what opinion the trying Magistrate had 
formed as a result of the enquiry : 

“One Sona Bam Mahto of PotBO who was a witness 
for the petitioner in a criminal case told me that as be 
bad deposed for the petitioner, be had been assaalted 
by Tulsi Singh and Jagdisb Ojha. Some of the witnes¬ 
ses of other villages, viz., Cbankidar Feari Mahto of 
Posto, Milan Mahto of Barkitengra, Ja^dar Ohaur 
dbury of Argaro, who is the Jeth Ralyat df the village, 
Chiru Mian of Surhi and Jbaii Singh of Barkitengra 
told me that all that the Triguoalt has narrated in bis 
petition is correct, and that they know about the looting 
away of fish from the petitioner’s tank and also aboot 
the forcible cutting away of paddy by the men of the 
filahant.’’ 

“I also made enquiry about this from theSub-Inspeo- 

tor of police, Nawadih. As he is new to the Police Station, 
I questioned the Assistant Sub*Inspector, and I was 
informed that the petitioner's allegations were more ot 
less correct.’’ 

[3] It would appear from the aaid efxtraota 
that the learned trying Magistrate had not only 
taken the statements of one Sona Ham, who was 
also examined in the criminal case pending be¬ 
fore the trying Magistrate, behind the back of 
the petitioners, but had also examined other 
people about the same occurrence, namely, the 
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alleged removal of fish from the tank in ques. 
tion, wbioh vas suh judice before him. He bad 
examined those persons in the absence of the 
petitioners, who have had no opportunity of 
testing the oorreotness of their testimony. That 
was not all but the learned Magistrate expressed 
his opinion that the story of the looting away of 
fish was true. The report which the learned 
Magistrate submitted was dated 28th March 1918 , 
that is, at a time when a criminal case about 
the same subject was pending before him. It 
was on the basis of the report of the learned 
Magistrate that the proceeding under 8. 107 , 
Criminal P. 0., was instituted against the 
petitioners. 

[4] When the petitioners came to know of 
these facts on IGth April 1943, they obtained 
copies of the relevant documents, and on I9tb 
April 1948, moved the Sub-divisional Magistrate 
for a transfer of the. case from the file of Mr. 
S. N. Chakravarty on the maiu ground, amongst 
ethers, that he had already expressed his opinion 
about the case, which opinion was based on 
evidence given during the local inquiry behind 
the back of the petitionei-s. The learned Sub. 
divisional Magistrate did not transfer the case. 
The petitioners then made an application under 
aub-a. (8) of S. 626, Criminal P. C. in the Court 
of the trying Magistrate. The learned trying 
Magistrate considered this application on 20 tb 
April 1948, and held that inasmuch as the appli. 
cation bad been made after the defence had 
closed its case, it was not maintainable. He 
rejected the petition for adjournment, but gave 
some time to the petitioners to move this Court. 
This Court was moved, and a stay order was 
obtained. The case is now stayed pending the 
order of this Court on the application for transfer. 

[6] There can be no doubt that on merits this 
application for transfer ought to be allowed. The 
learned Magistrate before whom the case was 
pending had no business to bold a local enquiry 
behind the back of the petitioners, examine 
witnesses in the course of the enquiry and express 
an opinion regarding the very case wbioh was 
sub judice before him. Such action on the part 
of the trying Magistrate was certainly reprehen¬ 
sible, and is likely to render the trial of the case 
into a farce. The principle on which this Court 
nets in matters of this kind has been laid down 
more than once. The principle was laid down in 
a very early English case, the case of Serjeant 
V. DaUt (1877) 2 Q. B. D. 668 : (46 L. J. Q. B. 
781) where Lush, J. had expressed the principle 
as follows: 

"The law has regard, noi so much perhaps to the 
motives which might be supposed to bias the Judge, as 
io the susceptibilities of the litigaut parties. One impor¬ 
tant object, at all eveuts, is to clear away everything 
which might engender suspicion and distrust of the 


tribunal, and so to promote the feeling of confidence in 
the^ administration of justice ^vhich is so essential to 
social order and security.” 

[6] The same principle was again emphasised 
by Stone C, J. in Usman Ilaroon v. Emperor 

A. I. R. (34) 1947 Bom. 409 ; (48 Cr. L. J. 721) 
where the learned Chief Justice observed that 
S. 526 was not exhaustive, and apart from the 
susceptibilities of the accused, if circumstaDces 
existed or events bad happened, which were cal¬ 
culated to create in the mind of the accused the 
reasonable apprehension that he would not be 
fairly treated at his trial, a transfer of the case 
should be made. In the case before me the 
learned trying Magistrate has transgressed some 
of the basic principles of a criminal trial. While 
the case was snh judice before him, he held a 
local enquiry in which he examined witnesses 
behind the back of one of the parties with regard 
to the same subject-matter, expressed his opinion 
about one of the witnesses examined in Court 
and further expressed his opinion about the very 
matter which was pending decision before him. 
I have not the least hesitation in saying that it 
was the clear duty of the trying Magistrate to 
tell the Sub-divisional Magistrate, when the 
petition addressed to the Prime Minister was sent 
to him, that he was not competent to hold the 
enquiry, as one of the allegations made in the 
petition was the subject-matter of a criminal 
case pending before him. That should have been 
the proper attitude and duty of the learned 
trying Magistrate. 

[7] On behalf of the opposite party it has been 
contended that this Court has no jurisdiction to 
transfer the case alt this stage when the "trial," 
as that expression is understood in the Code of 
Criminal Procedure, has already concluded. This 
brings me to a consideration of the principal 
question of law involved in this case. Though 
learned counsel for the opposite party has cited 
a number of decisions before me, in my opinion 
there is no decision which is directly in point. 
The decisions which have been cited before me 
relate either to S. 526 or to sub s (8) of S. 526, 
Criminal P. G. I may observe hero that sub-s. (6) 
of S. 626 makes it obligatory on the Court trying 
the case to grant an adjournment in certain 
circumstances and if certain conditions are ful¬ 
filled. That sub-section does not deal with the 
powers of this Court in making an order of 
transfer. That is dealt with in sub s, (i) of 
S. 526. Sub-section (i) of 8. 626 begins with the 
significant words “Whenever it is made to 
appear to the High Court etc," and then proceeds 
to mention certain grounds, under els. (a) to (e), 
on which this Court may pass certain orders, 
which are mentioned in cIs. (i) to (iv). The 
effect of ols. (e) and (ii), as 1 understand them. 
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is that whenever it is made to appear to this 
Court that such an order is expedient for the 
ends of justice, this Court may order that a 
particular case be transferred from a criminal 
Court subordinate to its authority to any other 
such criminal Court of equal or superior jurisdic¬ 
tion. The operative part of cl. (ii) does not refer 
to an "enquiry” or “trial” : it mentions a 
“case”. The opening word of the sub-section 
is ‘whenever’. Therefore, with regard to the 
exercise of the power by this Court under els. (e) 
and (ii) of sub-s. (l) of S. 526, no question as to 
the meaning of the word "trial’ in its narrow or 
restricted sense arises, and the exercise of the 
Ipowers does not depend on the termination or 
otherwise of the trial! in that restricted sense. If 
the ‘case’ is still pending and this Court considers 
that an order of transfer is expedient for the 
ends of justice, then this Court, has, in my 
opinion, full power to transfer the case, irrespec¬ 
tive of whether the trial in the restricted sense, 
such as is contemplated in S. 966 or S. 497 (4) of 
the Code, has terminated or not. This seems to 
me to be the effect of the use of the word 
‘whenever’ in sub-s. (1) and of the word ‘case’ in 
cl. (ii). The powers given under S. 626 (l) are 
large and wide powers, and I do not think there 
is any such limitation as is contended for by 
learned counsel for the opposite party. The 
position with regard to sub-s. (8) of s. 526 may 
be different: that sub section deals with the right 
of one of the parties to make an application for 
adjournment and the duty of the trying Court 
to grant an adjournment if certain conditions 
are fulfilled. The use of the word ‘trial’, or of 
the words ‘at any stage before the defence closes 
its case’ in that sub-section cannot, in my opi¬ 
nion, impose any limitation on the power of this 
Court to make an order of transfer for the ends 
of justice. The limitations imposed by sub-s. (8) 
are limitations on the right of the parties to 
make an application for an adjournment and 
the power of the Court to grant an adjournment: 
it does not impose any limitation on the power 
of this Court to make an order of transfer, 
which is dealt with under sub-s. (1) of the section. 
I may also refer to sub-s. (3) which says that 
this Court may act either on the report of the 
lower Court, or on the application of a party 
interested or on its own initiative. This shows 
that the Legislature intended to give wide and 
large powers to this Court in this matter. 

[8] 1 now turn to some of the decisions relied 
on by learned counsel for the opposite party. I 
take the Madras High Court first. In the case of 
Public Prosecutor^ Madras v. Chockalinga 
Ambalam A. I. B. (16) 1929 Mad. 201: (30 or. L. J. 
908) the principal question was whether the 
Magistrate acted in violation of S. 526 (8), Cri- 


minal P. 0., in refusing to adjourn a case when 
the accused intimated his intention of making 
an application to the High Court for transfer of 
a case in which nothing remained to be done 
except pronouncing judgment. I may observe 
here that the decision was given with reference 
to sub-s. (8) as it stood before the amendments 
of 1932. It was held that the pronouncing of 
judgment was no part of the trial and hence 
an application for transfer made after the case 
was closed but before the pronouncing of judg¬ 
ment was not made in the course of the trial. 
This decision was followed in Re Bhogale China 
Soviayya A. I. B. (20) 1933 Mad. 251: (34 Or. L. J. 
117) which was a case of an application for a de 
novo trial after the Magistrate who heard the 
case had signed the judgment, the judgment 
being pronounced by his successor in office. In 
Murugappa Tlieven v. Emperor, A. I. B. (23) 
1936 Mad. 163; (37 Or. L. J. 223) the point for con¬ 
sideration was the power of the District Magis¬ 
trate to transfer a case under S. 628 (2), Criminal 
P. C. That sub-section clearly refers to an 
enquiry or trial, and it was held that the District 
Magistrate could not transfer a case in which 
the trial had already concluded, though judg¬ 
ment was not pronounced. The decision mustba 
understood with reference to the terms of S. 528, 
Criminal P. C. I may incidentally observe that 
while referring to this decision their Lordships 
of the Allahabad High Court in Bakshi Bam v. 
Emperor, A. I. R. (26) 1938 ALL. 102*. (39 Or, L. J, 
345) had stated that the decision referred to the 
construction of the words ‘enquiry* or 'trial* 
used in B. 626 (l) (a) of the Code of 1898. This 
was apparently a mistake. The decision in 
Murugappa Theven v. Emperor, A. I. R. (29) 1936 
Mad. 163;(37 Or. L. J 223) really related to 3. 628 (2), 
Criminal P. C. and not to S. 626 (1) of the Code. 

[9] In the Calcutta High Court in the case of 
Neamat Sha v. Hanuman Buksh, 35 0 . W. N. 
1112 : (A, I. R. (18) 1931 cal. 626 : 33 Or. L. J. 31> 
8ub-9. (8) of s. 626, as it stood before the amend¬ 
ments of 1932, was severely criticised and the 
various anomalies resulting from the sub-section 
were pointed out. With those anomalies we are 
not at present concerned. With reference to 
Chockalinga*s case, 52 Mad. 355: (a. I. R. (16> 
1929 Mad. 201 : 30 Or. L. J. 908) it was observed 
as follows : 

‘To Chockalinga's case, (A. I. R. (16) 1929 Mad. 
201 : 62 Mad. 355 : 30 Cr. L. J. 908) opon which the 
Magistrate in the present case relied, the Judge had to 
admit that the arguments were part of the trial, and 
in spite of the fact that ‘trial’ means something else 
in the section to which he refers, we are satisfied that 
in S. 526, its meaning must be held to include the 
judgment also. Bearing in mind the wide objects of 
that section, it might well be that the nece-sity for 
transfer might not be disclosed until the Magistrate was 
in coarse of delivering his judgment." 
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With due respect I must say that these obser- 
vations are very pertinent In the case before 
me also the petitioners came to know of what 
the Magistrate had done only on I6th April 1948. 
Obviously, they could not make any application 
ior transfer before that date. It may be assumed 
that if they had known earlier what the Magis. 
trate bad done in connection with the local 
enquiry, they would have made an application 
for transfer before the defence had closed its 
case. The expression "trial’* came to be consi- 
dered in another connection in a Full Bench 
decision of the Calcutta High Court, Harihar 
Sinha v. Emperor, A. I. R. (29) 1936 Cal. 356 : 
(37 or. Ii. J. 758 (P.B.) ). Mukerji J. referred to 
the various definitions of the expression and 
then said as follows : 

*‘It is this idea of the determioatioo of the gailt or 
innooenee of the person who is tried that forms the 
fundamental conception of the trial that is held in 
respect of him. When, therefore, some competent antho- 
rity directs that an accused person shall be tried, the 
trial that is to take place can end only in one or other 
of the recognised forms in which the trial can termi* 
Date; under the Code of Criminal Procedure such forms 
are—conviction, acquittal, discharge, i. e., finding him 
guilty or not guilty or finding that there is no cass 
against him or that the charge is groundless.’* 

The same question came to be oousidered in 
the Allahabad High Court with reference to the 
filiog of an appeal against the decision of a 
Judge who was an Assistant Sessions Judge while 
trying the cose, but an Additional Sessions Judge 
when pronouncing judgment: Bakski Bam v. 
Emperor, A. I.R. (25) 1938 ALL.102: (39 cr.L.J. 
346). Their Xiordsbips went into the various 
provisions of the Code of 1898, particularly 
S3. 866, 497, 268 and 309 of the Code, and came 
to the Gonclusion that the word "trial” in the 
Code of Criminal Procedure as amended by Act 
XVIII [i8l of 1923 was used in a restricted sense 
And did not include the pronouncing of judg* 
ment. They referred to the definition of the 
word "trial** in the Code of Criminal Procedure 
of 1672 which definition included the punishment 
of the offender. My attention has also been drawn 
to a decision of the Privy Council in Basil 
Banger Lawrence v. Emperor, A. I. B. (20) 

1933 p, C. 218 ; (34 Cr. L. J. 886). Their Lord- 
ships were dealing with a case from Nigeria 
where the learned Judge bad made some altera, 
tion in the sentence in Chamber in the absence 
of the accused person. Their Lordships observed 
as follows : 

“It is an essential prioolple of our criminal law that 
the trial of an indictable ofience bas to be ooodod^ in 
the presence of the accosed; and for this purpose trial 
means the whole of the proceedings, including sentence." 

As far as the pronouncement of judgment is 
concerned, the matter is dealt with in India 
under B. 866 of the Code which specifically says 
that judgment shall be pronounced either im. 
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mediately after the termination of the trial or 
at some subsequent time of which notice shall 
be given to the parties or their pleaders. There 
can be no doubt that the word "trial” has been 
given a restricted meaning in some of the sec. 
tions of the Code of 1898. such as Sa. 366, 497 {4). 
Whether the same restricted meaning should be 
given in other sections as well is a question on 
which there has been and is likely to be some 
difference of opinion. Only one decision of this 
Court has been brought to my notice, Ishar 
Singh v. Shama Dusadh, 17 p. L. T. 627 : 
(a. I. R. (24) 1937 pat, 131 : 38 Cr. L. J. 484), 
in which certain observations, expressly of the 
nature of obiter dicta, were made, with reference 
to the expression "before the defence closes its 
case’* occurring in sub-s. (8) of S. 526. The 
ol^ervations were: 

"The learned Magistrate bas invited this Court to 
express its opinion whether an application for adjourn¬ 
ment under S. 526 is entertainable, after the defence 
witnesses have been examined but before the close of 
the argument. I do not think I am called upon to 
decide this point in this case as it do3S not arise; any 
expression of my opinion will be purely obiter dictum. 
It may, however, be said with some justification that 
if the defence argument has not concluded, the defence 
case has not been closed. I am not prepared to say 
that there cannot be a case in which the accused cannot 
justly say that the Court became prejudiced during 
the hearing of the argument." 

[10] In defereuce to the arguments advanced 
by the learned counsel for the opposite party 
I have briefly discussed the decisions relied on 
by him. At the risk of repetition I must point 
out that those decisions are not directly in point 
and do not bear upon the question before me, 
namely, the power of this Court to make an 
order of transfer under S. 526 (1) of the Code. 
Those decisions deal either with sub-s. (6) of 
S. 626 some before the amendments of 1932, or 
B. 628, with particular reference to the use of 
the expression "trial**. The power to make an 
order of transfer given to this Court under 
B. 626 (1) is not dealt with in those decisions. 

I may point out that, even on its strict terms, 

8. 626 (1) gives this Court power to make an 
order of transfer of a case which is still pending, 
whenever it appears to this Court that such an 
order is expedient for the ends of justice. The 
limitations mentioned in sub s. (6) have no re. 
ference to the power of this Court; they have 
reference to the party making an application 
for adjournment and the duty of the trying 
Court to grant an adjournment. If S. 626 is not 
exhaustive, as has been held in some cases, there 
can be no limitation on the power of this Court 
to pass a transfer order for the ends of justice. 
Suppose it is held that this Court has no power 
of transferring a case at the stage which the 
case before me has reached, what is the result? 
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The learned Magistrate will pronounce judgment 
and if he convicts the accused persons, as he is 
likely to do in view of the opinion expressed by 
him in his enquiry report, the conviction is bound 
to be set aside by the appellate Court on the 
ground that the learned Magistrate had formed 
his opinion on extra judicial knowledge. I do 
not think that a Code of Procedure should be so 
interpreted as to lead to an absurd result: after 
all, a procedure Code is meant to advance justice 
and not to retard it. 

[ll] As a result of all the considerations men¬ 
tioned above, I have come to the conclusion that 
this is a ht case in which the application for 
transfer should be allowed, and this Court has 
power t-o make the order of transfer. Instead of 
filing a separate application with reference to 
the proceeding under S. 107, Criminal P. C., the 
petitioners have in this application asked for 
quashing that proceeding as w’ell. I see no 
grounds for quashing that proceeding which is 
pending before another Magistrate, viz., the 
Munsif-Magistrate, who has not expressed any 
opinion in the case. Before parting with this 
case, I should like to observe that this case 
illustrates the undesirability of making local 
enquiries, on petitions filed before a Minister or 
other high officer entrusted with executive duties, 
as respects allegations which are being judicially 
investigated. Much of the undesirable conse¬ 
quences which have resulted from the enquiry 
in this case could have been avoided, if the law 
were allowed to take its usual course. 

[ 12 ] In the result, I would allow this appli¬ 
cation, and transfer the case pending against the 
petitioners in the file of Mr. S. N. Cbakravarty 
to the Munsif Magistrate of Giridih who will 
deal with both the cases against the petitioners. 
It would be open to the learned Munsif-Magis¬ 
trate, if be thinks fit, to deliver judgment in 
both the cases at one and the same time. To 
avoid any further complication I must make it 
clear that the two cases should be tried quite 
separately, though the Magistrate may deliver 
judgment at one and'tbe same time. 

[ 12 ] The rule is accordingly made absolute. 

K.8. Rule made absolute. 
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Manohar Lall and Mdkhaeji JJ. 

Phulchand Khandelwal and others _ Appel¬ 

lants v. The Governor General for India in 
Council — Respondent. 

F* A. D, No. 12t>l of 1946, Decided ou 23rd 
December 1947, from decision of Dist. Judce. Pornlia 
D/'24th May 1946. 

(a) Civil P. C. (1908), S. lOO-Questfon of law — 
Suit against Railway Company for damages for 


non-delivery due to negligence — Evidence led as 
to how goods were kept — Question whether from 
this evidence it can be concluded that there was 
negligence is not purely one of fact — Railways 
Act (1890), S. 72. 

Where in a suit for damages against a Railway Com¬ 
pany for non delivery of goods owing to negligence, 
evidence has been led as to how the goods were kept in 
the custody of the Railway Company and from this 
evidence a conclusion has been drawn by the lower 
Court that there was uo negligence, the question is not 
purely one of fact and it can be examined in second 
appeal to find out whether the conclusion of the lower 
Court is right. Case law referred. [Para 6} 

Annotation. — {’44-Com) Civil P. C. Ss. 100 & 101, 
N. 28. 

(b) Railways Act (1890), S. 72—Suit for damages 
for non-delivery owing to negligence — Burden to 
prove absence of negligence is on Railway 
Company. 

In a suit against a Railway Company for damages 
for non-dc'livery owing to negligence, the burden of 
proof of absence of negligence is upon the Railway 
Company on the theory that the loss or damage to the 
goods is prima facie proof of negligence : A. I. B. (3) 
1916 Cal. 647, Rel. on. [Para 7} 

S. C.-Mazunidar — for Appeliants. 

S. N. Bose and N. C. Ohosh — for Respondent. 

Mukharji J. — This second appeal is by the 
plaintiffs against a judgment of reversal. 

[2] The plaintiffs filed money suit no. 172 of 
1944 in the Court of the Subordinate Judge at 
Dbanbad claiming Es. 2679.4-0 for non-delivery 
of two consignments of goods despatched by 
them, one from Manpur and another from 
Gaya, the destination in both the cases being 
the same, namely, Dhanbad. The defendant in 
the suit was the Governor-General for India in 
Council representing the East Indian Railway 
Administration. The claim with regard to one 
of the consignments was Rs. 1945, while with 
regard to the other it was Rs. 734-4 0, the two 
making up a total of rs. 2679-4-0 as already 
mentioned. So far as the claim for Rs. 734-4.0 
was concerned, it was not pressed. The learned 
Subordinate Judge decreed the suit of the plain¬ 
tiffs appellants so far as the claim for Rs. 1945 
wasooncemed. It was admitted by the defendant 
that the goods were made over to the Railway 
Company and that they reached their destina¬ 
tion and were kept in the goods-shed at Dhan- 
bad. Non-delivery was also admitted. In 
appeal before the learned District Judge of 
Manbhum two points were pressed on behalf 
of the defendant. The first point pressed before 
him was that the provisions of S. 80, Civil P. C. 
were not complied with. The other point urged 
before the first appellate Court was that there 
was nothing on the record to show that there 
was negligence on the part of the Railway Com¬ 
pany. In this connection the risk-note (Form A) 
under which the goods were booked was relied 
on. The learned District Judge while dealing 
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with the first point urged before him observed 
that the provisions of S. 80, Civil P. 0. were not 
complied with. He also held that the evidence 
did not conclusively establish that there was 
negligence on the part of the defendant. In the 
result the learned District Judge allowed the 
appeal and. dismissed the suit. Hence this 
second appeal. 

[3] On behalf of the appellants it has been 
contended that the learned first appellate Court 
decided the appeal without paying due regard to 
the pleadiogs of the parties. One of the impor« 
tant features of the plaint is that in para. 6 it is 
clearly stated that the non-delivery of the goods 
was due to the negligence and misconduct on the 
part of the Railway Administration and its em. 
ployees. In para. 6 of the plaint there is mention 
of notices under S. 80 . Civil P. G. having been 
duly sent to the defendant claiming compensa. 
tion lor the loss of the goods. It is also stated 
therein that these notices were duly served. In 
the written statement filed on behalf of the de- 
fendant it is admitted that the goods in question 
were booked, that they arrived at their destination 
and that they could not be delivered. Notices 
under S. 60, Civil P. C. relating to the first con- 
signment was admitted to have been served. As 
regards the other consignment, the claim in 
respect of which was not pressed, it was stated 
in para. 7 of the written statement that no such 
notice was received. Paragraph 9 of the written 
statement is important. In this paragraph the 
defendant expressed his readiness and willingness 
to pay reasonable compensation for the loss of 
the consignment. The only thing that was 
challenged was that the weight of the consig. 
ment being only 2 maunds and 20 seers as 
recorded in the relevant railway receipt, it is 
not probable that the consignment contained 100 
pairs of dhotis 'and 22 sheets of long-cloth as 
alleged by the plaintiffs. The price claimed for 
the dhotis and long-oloth was also said to be 
*'high and exorbitant.'* 

[ 4 ] The learned advocate for the appellants 
bas contended that even upon the evidence 
adduced by the defendant respondent a clear 
case of negligence is made out. Mr. S. N. Bose 
for the respondent bas contended that it is not 
open to the plaintiffs in second appeal to 
challenge the finding of fact as to whether there 
was negligence or not. It bas, therefore, to be 
seen whether the finding as to negligence is 
purely a question of fact. If it is so, then the 
finding is binding on this Court and the appeal 
must be dismissed. In the case of Maung 
Eyaing v. P. L. T. A. R, CheUyar Firm, 
reported in 116 I. 0. 470: (A. i. B. (16) 1929 Rang. 
17), a similar preliminary point was raised before 
Baguley J. in the Rangoon High Court. The 


learned Judge in dealing with the question ob¬ 
served as follows at p. 472 : 

"There is nosucb thing as 'legal negligence’, and 
‘negligenco’ is, I think, nowhere delintd. Wbethec 
certaio facts constitute negligfnco is a deduction from 
those facts, and, although I am bound by the findings 
of fact by the lower Appellato Court, I am not bound 
by its deductions from those facts. On this point I 
would refer to Durga Chowdhrani v. Jetvahir Singh 
Chowdhri, 17 I. A. 122 : (18 Cal. 23) and liamgoiial v. 
Shamhkhaton, 19 I. A. 228 : (20 Cal. 93 (P. C.).) Tho 
facts, I have to take from the lower Appellate Court." 

[6] In the case of Alchil Chandra SJiaJia v. 
I. G. N. d By. Co. Ltd., reported in 21 c, L. j. 
565 ; (A. I. R. (3) 1916 Cal. 647), a Division Bench 
of the Calcutta High Court held that if the con¬ 
tention is that there is no evidence of negligence, 
the question is one of law for the Judge to 
decide, but the question as to w’hetber the evi- 
denee is sufficient to justify the inference of 
negligence is one of fact. There can be no doubt 
that the question as to what is purely a ques¬ 
tion of fact and what is a mixed question of law 
and fact is not always easy to decide. Theic 
Lordships of the Judicial Committee made the 
following observations in the case of Nafar 
Chandra Pal Chowdhnry v. Shtikur Sheikh, 
reported in 46 cal. 1S9 : (a.i.b. (5) 1913 P. C. 92): 

"QuestioDS of law and of fact are sometimes difl'icult 
to disentangle. The proper legal effect of a proved fact 
is essentially a question of lawi so also is the question 
of admissibility of evidence, and the question of whether 
any evidence has been oSered on one side or the other: 
but the question whether the fact bas been proved 
when evidence for and against bas been properly 
admitted is necessarily a pure question of fact." 

[6] In another Privy Council case, reported 
in 20 cal. 93 : (19 i. A. 228), Eamgopal v. 
Shamskhaton (referred to by Baguley J. above) 
their Lordships of the Privy Council held that 
the first Court’s decision as to the effect of the 
evidence must stand final as to facts; but the 
soundness of conclusions may involve matter of 
law and may be questioned by a Court of second 
appeal. A Single Judge of the Madras High 
Court (Devadoss J.) had to consider the question 
of gross negligence in the case of S. Ananda 
Bao V. Venkatadri Appa Bao, reported in 
A. I. R. (12) 1925 Mad. 268 : (85 I. 0. 812). It Was 
held that gross negligence is a mixed question of 
law and fact. In the case with which we ace 
concerned evidence was led as to how the goods 
were kept in the custody of the Railway 
Company. From this evidence a conclusion bas 
been drawn by the learned District Judge that 
there was no negligence. In my opinion, the 
question is not purely one of fact and it can be 
examined in second appeal to find out whether 
the conclusion of the learned District Judge 
exonerating the Railway Company is right. 

[7] The evidence adduced on behalf of the 
defendant shows that the goods in question were 
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in the charge of the Watch and Ward Depart¬ 
ment of the Kailway at Dhanbad. D. w. 8, one 
of the Railway employees, stated that the bundle 
containing the dhotia etc. was missing from the 
goods-shed although it was under lock and key, 
and there was no dacoity or theft or 6re and the 
lock was intact. How in such circumstances the 
bundle could be found missing from the Railway 
shed is difficult to understand. As held in Akhil 
Chandra Shah's case : (21 c. L. J. 565 : A, I. B. 
(3) 1916 Cal. 647) referred to above, the burden 
of proof of absence of negligence is upon the 
common carrier, on the theory that the loss or 
damage to the goods is prima Jade proof of 
negligence. Their Lordships of the Calcutta High 
Oourt further held in this case that a common 
carrier in this country is liable as an insurer, 
that is, he is responsible for the safety of the 
goods entrusted to him in all events except when 
loss or injury arises from act of God or enemies 
of the State. Such liability for loss or injury in 
respect of the goods carried may be varied by 
contract. In the present case there was no defence 
that according to the terms of the contract the 
defendant had no liability at all. 

f8] The learned District Judge has observed 
that the defendant respondent could have no 
liability in this case unless the circumstances 
conclusively prove that there was negligence. 
What the learned District Judge really meant is 
somewhat difficult to appreciate. The goods were 
admittedly in the custody of the Railway 
Company and it is also admitted that they were 
not delivered. No explanation has been offered 
as to what could have happened to the goods. 
The only possible theory which could exonerate 
the Railway Company is the theory that the 
goods were spirited away. Such a theory is 
clearly untenable in law as well as in fact. The 
only conclusion at which one can or should 
arrive in this case is that the goods were lost due 
to negligence on the part of the Railway. This 
is the least that can - be said, for it is also 
possible that in these days of scarcity of cloth 
the bale in question was removed by some of the 
Railway employees themselves. In my opinion, 
the defendant is clearly liable to pay compensa- 
tion in this case. As to the amount of compensa¬ 
tion it was not the case of the respondent before 
the learned District Judge that the amount 
awarded by the learned Subordinate Judge is 
excessive. As for the notice under s. 80 , Civil 
P. 0., the learned Advocate for the respondent 
had nothing to urge. The written statement, as 
pointed out above, took exception on the question 
•of notice only so far as the other consignment 
was concerned. 

[9] In the result, the appeal is allowed and 
the judgment and decree of the learned District 


Judge are set aside. In the circumstances of the 
case the parties will bear their costs of this 
Court. 

Manohar Lall J.—I agree. 

D.s. Appeal allowed, 

A. I, R. (36) 1949 Patna 112 [G, N. 33,] 
Shearer and Reuben JJ. 

Mrs. Minnie Lal — Petitioner v. Maha¬ 
deo Lall Martvari and others — Opposite 
Party, 

Mibo. Judicial Case No. 12 of 1948, Decided on 6th 
May 1948. 

(a) Civil P. C. (1908). S. 151 and O. 41, R. 19 — 
Appeal dismissed as appellant failed to pay printing 
cost of appeal—Application to vacate order of dis« 
missal and for restoration of appeal — Application 
lies under S. 151 and not under O. 41, R. 19. 

Where an appeal is dismissed as the result of the ap¬ 
pellant’s failure to comply with a peremptory order to 
pay the printing cost of the appeal, au application by 
the appellant for vacating the order of dismissal and 
for restoring the appeal to file does not come within the 
provisions of O. 41, B. 19. Such an application lies 
under S 151 which preserves the inherent powers of 
the Court to act as ex dehito justitiae'. A.I.B. (26) 1939 
Pat. 678 (F.B ), FolV, 24 Cal. 350 (F.B.) and A.I.B. (13) 
1926 Pat. 27, Ref. [para 1} 

Annotation : ('44-Com.) Civil P. C., 0. 41, R. 19 
N 6. 

(b) Civil P. C. (1908), S, 151— Limitation — Ap¬ 
plication for exercise of inherent power_No limi¬ 

tation—Limitation Act (1908), S. 3. 

Where the Court is called on to exercise its inherent 
power under S. 151 that power is not afieoted by the 
law of limitation. The mere fact that one of the parties 
has made an application asking the Court to exercise 
its inherent power will not render the action of the Court 
subject to the rule of limitation: A.I.B. (6) 1921 Bom. 
20. FolU 7 AU. 276 and 8 All. 519. Rel. on; A.IJR. (9) 
1922 Fat. 479, Expl; A.I.B. (5) 1918 Pat. 62, Ref. 

[Para 2] 

Annotation: (’42*Com.) Lim. Act, S. 3 N. 28. 

(c) Limitation Act (1908), Art. 168— Applicability 
—Appeal dismissed for failure to pay printing cost-" 
Application for restoration—Article does not apply- 

Where an appeal is dismissed for failure to comply 
with an order to pay the printing cost of the appeal, an 
application by the appellant for vacating tbeorderof dis¬ 
missal and for restoring the appeal to file is not governed 
by Art. 168 : A.I.B. (17) 1930 Rang. 228 (F. B.), Diet- 
ing. [Para 2] 

Annotation : ('42-Com.) Lim. Act, Art. 168 N. 2. 

S. C. Maeumdar — for Petitioner. 

U. N. Sinha — for Opposite Party. 

Reuben J. — Petitioner was the appellant in 
First Appeal No. 230 of 1946. This appeal was 
dismissed on 26th November 1947, as the result 
of her failure to comply with a peremptory 
order to file the printing cost. Hence, this peti¬ 
tion for vacating the order of dismissal and for 
restoring the appeal to the file, on the ground 
that the petitioner was prevented by illness from 
complying with the order of the Court An ap¬ 
plication of this sort does not come within the 
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provisions of o. 41, R. 19. Civil P. 0., and there 
was at one time considerable doubt as to the 
proper provision of law under which such an 
application can be entertaioed. In Ramhari 
Sahu V. MadanmoJuin, 28 cal. 839, it was 
treated as an application under the rules of the 
High Court. Tbis was overruled by a Full Bench 
of the same Court in Fattmunusa v. Deoki 
Prasad, 34 cal. 350: (1 o. W, N 21 P. B.) which 
took the view that the application is entertains, 
ble by way of a review of a judgment—a view 
adopted by a Division Bench of this Court in 
Anant Potdar v. Mangal Potdar, 4 Pat. 704: 
(a.I R. (l3) 1926 Pat. 27). So far as this Court 
is concerned, the question is cow set at rest by 
the decision of the Full Bench in Ram Khda- 
wan Singh v. Moni Lal Sahu, 19 Pat. 159: 
(a.I R. (26) 1939 Pat. 678 F. B.) which held that 
such an application lies under S. 151, Civil P. C. 
which preserves the inherent powers of tbe Court 
to act as ex detito justitiae. 

[2] Mr. U. N. Sinha, on behalf of the opposite 
party, has urged that the petition is barred by 
limitation, having been hied beyond the period 
prescribed in Art. 168 in scb. 1, Limitation Act, 
1908. He points out that this article refers in 
general terms to an application "for tbe readmis. 
sion of an appeal dismissed lor want of prosecu¬ 
tion,*' and relies for his contention on a decision 
of a Full Bench of tbe Rangoon High Court re- 
ported in S. A. Qanny v. I. M. Russell, 8 Rang. 
380: (a, I. R. (17) 1930 Kang. 228 P. B.). That 
decision is distinguishable on tbe facts becauee, 
as was pointed out by Carr J. at pp. 392 and 393 
of the report, tbe application for re admission in 
that case was hied under O. 52. Civil P. C., Eks 
then in force in Burma. Far from supporting 
Me. U. N. Sinha, that case supports the view 
that Art. 168 has no application to the case be. 
fore us—1 refer to tbe passage in tbe judgment 
of page C. J. at p 387, where he cites Srtmaii 
Lakhimoni Dassi v. Dwtjendra Nath, 23 C W N. 
473: (a.I.R. (6) 1919 Cal. 845), Wadia Gandhy 
d Co. v. Purshottum. 32 Bom. 1: (9 Bom. L. R. 
608 ) and Raja Narendra Lal Khan v. Taru 
Bala Dassi, 26 C. w. N. 800: (a.I.R. (8) 1921 cal. 
67) as authorities for tbe proposition that "Art. 168 
would apply only to applications to readmit 
appeals dismissed for want of prosecution as 
provided or contemplated by tbe Code of Civil 
Procedure." The same view was expressed by 
Carr J. at p. 391: 

“I tbiok that it mast be beld, on authority, that tbe 
articles in tbe Third DivUion of Scb. 1 to the Limitation 
Act apply only to applicaticDs ooder tbe Code of Civil 
Procedure, and applicatione ejuadem generis.” 

In the present case, I do not think it necessary 
to examine tbe cases cited above and the other 
reported cases, going back to Baimanekbai v. 

1949 P/16 & 16 


Manekji Kavasji, 7 Bom. 213, supporting the 
view that division 3 of Scb. 1 , Limitation Act, 
1908, in which division Art. 168 occurs, refers to 
applications under or contemplated by tbe Civil 
Procedure Code. The answer to Mr. U. N. 
Sinba’s contention is, in my opinion, that the 
Court is here called on to exercise its inherent 
power, and that power is not affected by the law 
of limitation. This is the view expressed by 
Shah J. in a case which is exactly in point 
Sonuhai Baburao v Shivaji Rao, 45 Bom. 648: 
(air. (8) 1921 Bom. 20). As put by Mahmud J. 
"the law of limitation relates to the action of par¬ 
ties, but not to tbe action of the Court," and "tbe 
mere fact that one of the parties had made an 
application asking tho Court to exercise that 
power will not,... render the action of the Court 
subject to the rule of limitation.” Ragkunath Das 
V. Raj Kumar, 7 all 276= (1885 A.w,N. 256) and 
Dhan Singh v. Basant Singh, 8 ALL 519: (188S 
A. W. N. 182). In Jagdip Narain Singh v, 
F. H. Holloway, 2 P. L. J. 20G: (a I.R. (5) 1918 
Pat. 62) Chapman J. took the view that Art. 163 
applies to an application under S. 151, Civil P. C. 
This was merely by way of an obiter dictum, 
for the case before tbe Bench was disposed of, 
Roe J. concurring, on the ground that the Court 
below acted rightly in disallowing an applica¬ 
tion made after the period of limitation which 
would apply to suits or applications asking foe 
a similar remedy. Their Lordships, therefore, 
merely laid down a principle according to which 
tbe inherent power should be exercised. A similar 
view as to this principle was expressed by Shah J. 
at p. 653 in Sonuhai Baburao v. Shivajtrao, 45 
Bom. 648 : (A. I. R. (8) 1921 Bom. 20) and by 
Cbaudhuri J. at p. 253 in Lakhtmoni Dassi v. 
Dwijendra Nath, 46 cal. 249: (a. I. R (6 ) 1913 
oal 845). Mr. U. N. Sinha has also cited Ajodhya 
Mahton v. Mt. Phul Kuar, i pat, 277: (a.I.R. 
(9) 1922 Pat. 479). That decision is merely an 
authority that, where a definite period of limita¬ 
tion is provided by law within which action must 
be taken, a Court is not entitled to extend such 
period by purporting to act under S. 151, Civil 
P. 0. This follows from the fact that provision 
made in the law for a particular relief neces¬ 
sarily excludes any inherent power in the Court 
to grant that relief. Therefore, if the party has 
put it out of its power to claim that relief by 
allowing tbe period limited for the application to 
elapse, it is not open to tbe Court to grant that 
remedy in exercise of inherent power. Here, 
however, the relief sought is not covered by any 
provision of law and tbe inherent power of the 
Court to grant the remedy is preserved. 

[3] Let us now consider the petition on the 
merits. The first appeal was filed by the peti¬ 
tioner on 2Snd July 1946, and she paid a court- 
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fee of R3. l833-4*0. There is nothing calling for 
remark in the progress of the case till the per¬ 
emptory order was passed on 11th October 19-47, 
directing the filing of Rs. 2S8.12-0 as printing 
cost within six weeks, in default of compliance 
with which order the appeal stood dismissed on 
the date fixed. From the unchallenged afiSdavit 
of Baij Nath Mistri, supported by the certificates 
of two Calcutta Doctors, we learn that the peti¬ 
tioner fell seriously ill in May 1947, was removed 
to the Presidency General Hospital at Calcutta 
where she was an in-patient from I2tb May 1947, 
to 14th July 1947, and w'as under treatment of 
the aforesaid two doctors from 20th August 1947, 
to the end of December 1948(?),during which time 
she was not allowed to communicate with out- 
eiders and could not transact any business. It 
was only on 28th December, that, happening to 
meet her lawyer at Calcutta, she came to know 
that her appeal had been dismissed for default. 
Her application for the restoration of the appeal 
was filed on 20th January. On the other side the 
only suggestion to the contrary is that the peti¬ 
tioner has a manager, one Sukbram Babu, and 
that there is also a grown-up daughter living 
with her. The affidavit to this effect is sworn by 
a person who admittedly has no personal know¬ 
ledge, and we see no reason to disbelieve the 
affidavit of Baij Nath Mistri to the effect that, 
during this time, the petitioner bad no one to 
look after her affairs. The petitioner had spent a 
considerable sum of money in instituting and 
taking preliminary steps in the appeal. There 
is no suggestion that she was in any financial 
difficulty and it' is not likely that she would 
knowingly allow her appeal to be dismissed for 
her failure to deposit the small sum asked for as 
printing costs. I would, therefore, accept her 
story that she did not know of the Court’s order 
in lime to comply with it and was unaware of 
the dismissal of her appeal till towards the end 
of December. In the circumstances found by 
me, the delay in the filing of this petition 
becomes excusable. 

[ 4 ] On the above grounds, I would allow this 
petition and direct that the First Appeal No. 230 
of 1946 bo restored to the file and the printing 
cost be deposited within one month from today. 
This order will be conditional on the petitioner 
paying three gold mohurs as compensation to the 
other side. This sum, or the receipt of the 
Advocate of the opposite party acknowledging 
receipt of this amount should be deposited in 
Court within one month from to-day. Failing 
this deposit, the petition will stand dismissed; 
hearing fee, three gold mohurs. 

Shearer J.—I agree. 

Petition allowed. 
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Agarwala C. j. and Meredith 

Banchi Electric Supply Co., Ltd. _ Peti~ 

tioner v. Commr. of Income-tax — Opposite 
Party. 

Misc. Judicial Case No. 131 of 1947, Decided on 
12th April 1948. 

Excess Profits Tax Act (1940), S. 8 (3) & (5) — 
“On or after the 1st day of September 1939”— 
Licensee, supplying electricity, applying to Govern¬ 
ment in 1937 for permission to transfer license to 
assessee company — Draft agreement on 28th 
August 1938 between licensee and assessee pro¬ 
viding for assessee company to take over from 
licensee business and assets as from 1st January 
1938 — Government sanctioning transfer on 18th 
November 1939—Agreement between licensee and 
assessee, concluded on 20th July 1940, providing 
for company to take over business and assets as 
from 1st January 1938 — S. 8 (3) and (5) held ap¬ 
plied to facts of case — EIectricity Act (1908), Ss. 9 
and 28. 

The licensee to whom the licence was granted for the 
supply of electricity applied in 1937 to Government for 
permission to transfer the licence to the assessee Com* 
pany. The company bad not yet been formed but on 
27tb April 1938 its memorandum of associatiou was 
signed by a number of persons. A certificate of in* 
corporation of the company was granted on 13th July 
1938. The draft agreement drawn up on 28th August 
1938 between the licensee and assesee company and ap* 
proved by the company’s board of directors contained 
the following clause. "The company shall take over 
from the vendors the said business and assets as afore* 
saidras from 1st January 1938.” On 18th November 1939 
the Government sanctioned the transfer of the licence. 
The agreement between the licensee and the assessee 
company was concluded on 20th July 1940 and con¬ 
tained a clause providing that company should take 
over business and assets as from 1st January 1938. On 
the question whether for purposes of S 8 (3) or (6) 
the transfer of the business was effected after lat 
September 1939: 

Held, that (1) the valid transfer of the business was 
effected on 20th July 1940 when the agreement be¬ 
tween the parties was concluded; [Para 4] 

(2) that tbe provisions of S. 9 and S. 28, Electrioity 
Act, rendered tbe provision in tbe draft agreement 
dated 28th August 1938 void in tbe absence of tbe 
previous consent of the Provincial Government which 
was only given on 18th November 1938; [Para 4) 

(3) that hence Ss. 8 (8) and (5) applied to the facts 

of tbe case. [Para 4] 

Annotation : (’46-Man.) Excess Profits Tax Act, 

S. 8. N. 1. 

B. P. J (Jin and Bai Parasnath — for Petitioner. 

S. H. Dull — for Opposite Party. 

Agapwala C. J.—Three questions have been 
referred to us under the Excess Profits Tax 
Act of which only the following two have been 
pressed: 

1. Whether, in tbe circumstances of the case, a 
change in tbe persons carrying on the electric supply 
business occurred after 1st September 1939. 

If the answer be in the afidrmative; 

2. Whether tbe provisions contained in S. 3 (3) or 
in S. 8 (5), Excess Profits tax Act, applied to tbe facts 
of the present case ? 

In 1936 a licence was granted to the firm of 



1949 Rakchi Electric Supply Co. Ltd. 

Chunilal Ganpatrai to supply electric current 
to the Town of Ranchi. In 1937 . the licensee 
applied to Government for permission to trans* 
fer the license to the Ranchi Electric Supply 
Company, Ltd, That company had not yet 
been formed, but on 27th April 1938, its Memo- 
randum of Association was signed by a number 
of persons, including members of the firm of 
Chunilal Ganpatrai. The object of the forma¬ 
tion of the company was stated to bo to acquire 
the license granted to Chunilal Ganpatrai and 
to take over the supplying of electric current 
to the Town of Ranchi. A certificate of incor¬ 
poration of the company was granted on I 3 th 
July 1938. The licensee again applied to Govern¬ 
ment for leave to transfer the license to the 
company. While this was pending, a draft 
agreement was drawn up between the licensee 
and the company on 28th August 1938, approved 
by the company’s board of directors and sent 
to Government. The agreement provided for 
the purchase by the company, from Chunilal 
Ganpatrai, of the license and the business of 
supplying electric current to Ranchi. It con¬ 
tained the following clause: 

“The company shall take over from the vendors the 
said business and assets as aforesaid as from 1st Janu¬ 
ary 1938.*’ 

On 18th November 1939 Government sanctioned 
the transfer of the license to the company. 
This sanction was not gazetted, however, until 
13th March 1940. The agreement between the 
licensee and company was concluded on 20 th 
July 1940, and on 29th October the company 
obtained a commencement certificate from the 
Registrar of Joint Stock Companies. The con- 
eluded agreement between the licensee and the 
company contained a clause corresponding to 
the clause in the draft already cited, providing 
that the company should take over the business 
and assets as from 1st January 1938. The ques¬ 
tions that have been referred to us arise in rela¬ 
tion to the assessment for excess profits tax for 
the period from Ist January 1941 to 3ist Decem¬ 
ber 1941, and for ist January 1942 to Slst 
December 1942, that is to say, the relevant charge¬ 
able accounting periods are the calendar years 
1941 and 1942. 

[2] Section 4 ( 1 ) of the Act provides that, sub¬ 
ject to its provisions, there shall, in respect of 
any business to which the Act applies, be charged, 
levied and paid on the amount by which the 
profits during any chargeable accounting period 
exceed the standard profits, a tax referred to as 
excess profits tax, which shall, in respect of any 
chargeable accounting period ending on or before 
Slst March 1941, be equal to 60 per cent, of that 
excess, and shall, in respect of any chargeable 
acconnting period beginning after that date, be 
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equal to such percentage of that excess as may 
be fixed by the annual Finance Act. For the 
purposes of the Act, S. r. ( 1 ) provides that the 
standard profits of the business in relation to 
any chargeable accounting period shall, subject 
to the provisions of sub-ss. (3) and (4). be an 
amount bearing to the profits of the business 
during the standard period, if in respect of that 
business a standard period is-available, the same 
proportion as the chargeable accounting period 
bears to the standard i^eriod. Where there is a 
change in the persons carrying on the business, 
8. 8 (1) provides that as from the date of the 
change, the business shall, subject to the provi¬ 
sions of this section be deemed for all the pur¬ 
poses of this Act except for the purposes of 
determining the amount of the statutory per¬ 
centage to have been discontinued and a new busi¬ 
ness to have been commenced. Sub-section ( 3 ), 
however, declares that a business shall not, for 
the purposes of the provisions of this Act relating 
to the computation of standard profits, be deemed 
to be discontinued by reason of any change 
occurring on or after ist September 1939, in the 
persona carrying it on and the standard profits 
of the business in relation to any chargeable 
accounting period shall be computed accordingly. 
Sub-section (6) provides that, where, on or after 
1st September 1939, part of a business is trans¬ 
ferred as a going qoncern by the person thereto¬ 
fore carrying it on to another person, the part 
transferred and the part not transferred shall 
each be deemed for the purposes of the provi¬ 
sions of this Act relating to the computation of 
standard profits to be a continuation of the 
original business and the said provisions, includ¬ 
ing the provisions of this section relating to 
amalgamations, shall apply accordingly. But 
for the provisions of these two sub-sections the 
transfer of a business or part of a business as a 
going concern at an inflated price would result 
in the revenue being prejudiced, and it was to 
prevent this result that these sub-sections were 
inserted in the Act. 

[3] The contention of the assessee is that the 
business was transferred on ist January 1933, or 
at the latest on 28tb August 1938, when the draft 
agreement was approved by the company’s board 
of directoL'S and sent to Government, while on 
behalf of the revenue it is contended that the 
transfer was effected by the agreement concluded 
on 20 tb July 1940. It has been contended on 
behalf of the lessee that the company bought 
the business of the licensee on the basis of actual 
expenditure by the licensee after 1st January 
1938, and that the concluded agreement, like the 
draft, expressly provides that the company shall 
take over from the vendors as from that date. 
On behalf of the revenue, on the other hand, it 
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IB contended that this was merely an arrange, 
ment between the ■vendor and the •vendee for 
pny)OBe8 of accounting and cannot affect the 
question as to when the business was actually 
transferred to the company. 

( 4 ] I am quite unable to understand bow it 
can be considered that the business conducted by 
the licensee was transferred to tbe company 
before tbe agreement between them was con- 
eluded on 20tb July 1940. Apart from the fact 
that no agreetnent between the parties was signed 
before that date, S. 9 (2). Electricity Act. 1910, 
prohibits a licensee from assigning bis license or 
transferring his undertaking, or any part there- 
of, by sale, mortgage, lease, exchange, or other- 
■wise, without tbe previous consent in writing of 
the Provincial Government. There was no con¬ 
sent of tbe Provincial Government either in 
writing or otherwise at the time that tbe draft 
agreement was approved by the company’s board 
of directors. It was only on 18 th November 1939, 
that the Government gave its consent to the 
transfer. Sub section (3) of s. 9, Electricity Act, 
declares that any agreement relating to any trans¬ 
action of the nature described in sub-section (3), 
■unless made with or subject to the consent of 
the Provincial Government, shall be void. The 
aesessee relies on a clause in tbe agreement which 
provides that within a month of the receipt of 
the order of the Provincial Gc^Vernment convey¬ 
ing its consent to the proposed transfer under 
B. 9 (2) possession of the premises ehall. as far 
as practicable, be given to the company in part 
performance of this contract, and the considera¬ 
tion shall be paid thereafter by allotment to 
the vendors of 3600 fully paid up shares and 
B8 l.lO. 483 4.6 pies in Cash and the vendors and 
all other necessary parties, if any, shall, at the 
expense of tbe company, when called upon to do, 
and at all times, execute and do all assurances 
and tbiogs for vesting the said lands, premises, 
etc., more fully to and up to the company and 
giving to it the full heneht of the agreement. 
Assuming that this clause in tbe agreement 
renders tbe agreement subject to tbe Provincial 
Government’s sanction so as to he governed by 
sub-s. (3) of S. 9, Electricity Act, its only effect 
is that tbe agreement is not void. It does not 
convert the draft agreement into a valid transfer 
of tbe undertaking of tbe licensee to tbe com- 
pany. Nor, until the Provincial Government 
■had sanctioned tbe transfer, was it legal for tbe 
company to engage in carrying on the under- 
taking of tbe licensee? This is made clear by 
8. 28 (l), Electricity Act which provides ; 

"No person other than a licensee, shall engage in the 
bosineas of supplying en<‘rgv except with tbe previons 
sanction of the Provincial Government and m accord- 
«noe with such oonditions as the Provincial Ooveta* 
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ment may fix in this behalf, and any agreement to the 
contrary shall be void." 

This makes it clear not only that tbe company 
could not legally carry on the business of sup. 
plying energy until the Provincial Government 
bad accorded its sanction, but also vis-a-vis the 
Government renders void the provision in the 
agreement between the parties, that tbe com¬ 
pany should take over from the vendors as from 
1st January 1938. Furthermore, as the company 
was not incorporated until I3ih July 1938, it was 
not possible for it to carry on the business of 
supplying electricity to the town of Ranchi 
legally prior to that date To hold that the 
transfer took place on Ist January 1936, would 
involve holding that as from that date a non¬ 
existent company was carrying on a business in 
the teeth of the prohibition contained in 8. 28 (l). 
To bold that tbe transfer was effective from 28 th 
August 1938, would involve bolding that before 
the agreement was executed between the vendor 
and the vendee the latter was carrying on the 
business contrary to law. I can see no escape from 
the conclusion that there was no valid transfer 
until the 20th July 1940 and would, therefore, 
answer tbe first question in tbe affirmative. It 
follows that the second question must be answeredi 
in the affirmative. The Incoem-tax Department 
will have its costs RB. 260. 

[5] Meredith J. — I agree. 

d.h. Answers in affirmative. 
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Bay J. 

Hazari Singh and others — Petitioners v. 
Bethal Kahar and others — Opposite-Party. 

Civil Bevn. No. 1019 of 1946. Decided on 18tb 
September 1947, from order of Muneif, Bihar, D/*17th 
September 1946. 

Bibar Money Lenders Act (III [31 of 1938), S. 11 
—Anomalous decree for loan and costs— No juris¬ 
diction to order instalments in respect of costs. 

Tbe jurisdiction of the Court under S. 11 to grant 
inetalinents is confined to that amount of tbe decree 
which is in respect of the loan referred to In the 
section. Tbe words "the amount of eny decree in 
respect of a loan" in S. 11 should be strictly construed 
to n»ean that portion of tbe decree which represente 
tbe loan, that is, strictly speaking the prircpal and 
interest. The order for costs is strictly spenkiog an 
order to tbe defendant to r»compense tbe plamtifi for 
tbe lo«B that be suffers In incurring expenditure of 
Courts of law—a contingency that has arisen out of 
defendant's default. The liability then created has not 
necei^sarily any reference to contract 
parties, while a loan ari.^es ont of contract. Therefore, 
the order of inetalmtnt passed under S. 11 will not 
govern the amount of costs decreed. (Para 2J 

U. N. Sinha—toT Petitioners. 

C. P. Sinha —for Opposite* Party. 

Order. — This application by the decree- 
holders is directed against an order granting 
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instalments of a decree which has been passed 
in a euit for recovery of a loan of Bs. 791 with 
interest. The total amount of the decree was 
Bb. 1239 which, as I was told by counsel, 
included a decree for costs for an amount of 
Bs. 885. li^talments granted are that Bs. lOO 
will be repaid on 3lst October 1946, and Rs. 100 
will be repaid at the end of April, another Rs 100 
at the end of October of each subsequent year, 
till the amount is completely paid up. Accord¬ 
ingly, the last instalment falls due on Slst October 
1962 . No doubt, the period over which the inetal. 
ments are distributed is a very long one and 
looks some what improper, but the difficulty is 
bow far can I interfere iu civil revision. 

[9] The question is governed by 8. 11, Bibar 
Money Lenders Act which excluding immaterial 
portion reads: 

•‘Etc.that the amount of any decree passed 

before or after the commencement of this Act, in res- 
pect of a loan, ahall be paid in such number of instal¬ 
ments and 8ubj<>ct to such oonditions and on such dates 
as it considers fit." 

,My interpretation of the section is that the juris- 
Idiction of the Court to grant instalments is 
jwnhned to that amount of the decree which is 
'in respect of the loan referred to in the section. 
The Legislature cannot be coDsidered guilty of 
redundancy. A decree may in some cases be 
anomalons. It may embrace partly a loan and 
partly what is due on accounts which do not 
answer the definition of "loan" in the Act. For 
example, a decree may be partly for recovery of 
loan and partly of damages or of security debts. 
It is not within the scope of the Money-Lenders 
Act to give relief to judgment-debtors in such 
oases. The decree for costs may or may not have 
direct reference to the loan: sometimes the plain- 
tiff secures a decree in respect of a loan, but is 
granted no decree with regard to costs: some- 
times costs bear no proportion to the extent of 
variation in the claim in respect of the loan. I 
see no reason why the words “the amount of any 
decree in respect of a loan” should not be strictly 
construed to mean that portion of the decree 
which represents the loan, that is, strictly speak¬ 
ing, the principal and interest. The order for 
costs is strictly speaking an order to the defen¬ 
dant to recompense the plaintiff for the loss that 
be Buffers in incurring expenditure of Courts of 
_a contingency that has arisen ont of defen¬ 
dant’s default. The liability then created has 
not necessarily any reference to contract between 
the parties, while a loan arises out of contract. 
Therefore, the order of instalment under revi¬ 
sion will not govern the amount of costs decreed. 
The decree-holder will be free to execute that 
amount of the decree which represents the costs— 
the amount should be determined by the execut¬ 
ing Court on reference to the decree in the suit. 


Tbe civil revision is allowed in part. Under th* 
circumstances of this case I will make no order 
as to costs. 

V.B.B. Mevision allowed. 
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Agakwala C. J. and Nabayan J. 

jlnts Imam and another — Appellants v 
Daughter of Jamunabai w/o Banarasi Khatr*.. 
and others — Respondents. 

A. F. O. O. Nos. 252 and 253 of 1946, Decided on 
6th Au-'ust 1949, from order of Sub-Judge, Atrab. 
D/- 22iid June 1944. 

(a) Civil P C. (1908). O. 47, R. 4 (2) - Notice — 
Notice to all persons interested in opposing review- 
application is essential. 

Order 47, Rule 4 (2) Proviso (a) la specific that no 
application for review shall be granted Triihout previous 
Dutioe to the opposite party. Wb^re, therefore, the 
Court purports to review its order of disrolesal passed on 
an execution application without notice to all the 
jodgn>ent*debiors the Court acts illegally. It ia not 
eDou»<h that some of the indgmenl-debtots, who are 
appealing agninst the order granting tbo application toi 
review, were aware of tbe appi caiioo. [Para 21 

Annotation: (’44-Com.) Civil P 0,0. 47 R 4 N. 3- 

(b) Limitation Act (1908) S 14 (2)-“Otber cause 
of like nature"—Application for execution — Applica¬ 
tion dismissed on ground of decree having been 
superseded by that of High Court—Dismissal is not 
for want of jurisdiction or other cause of a like 
nature. 

Where a previous application for execution of a decree 
was dismissed on the ground that the decree-holder 
was aitempiing to execute a decree which was oot In 
existence as it was superseded bv tbe decree of the 
High Court in appeal, it cannot be contended that the 
execution failed on account of a defect of jurisdiction of 
tbe Court oc of some cause of a like nature. The 
decree-holder, therefore, is not entitled to exclude the 
time spent in prosecuting tbe previous execution appli¬ 
cation in computing the period of limitation for execQ- 
tioD by a subsequent application. [Para 3i 

Annotation:—(’42-Com.) Lim. Act, S. 14 N. 22. 

(c) Limitation Act (1908.) Art. 182-Continua ¬ 
tion ot prior applicaiion -Prior application dismi^ 
sed owing to mistake of Court—So long as order is 
not set aside iresb application for execution cannot 
be treated as continuation of previous one — Dis-^ 
missal of prior applicaiion operates as res judteata 
and cannot be ignored—Civil P. C. (1908), S. 11. 

There is no authority for the proposition that a 
Court is entitled to regard a subsequent application for 
execution as an application to coniinue previous appli* 
cation when the previous application has been disiiii^ 
sed as a result of the Couri’s mistake. [Fara 4} 

Tbe final decree in a mortguge suit was passed on 
18th April 1935 and an applicilion tor its execution 
was made on 12th September 1935. While this applica- 
tioo was pending an appeal was preferred against the 
decree and the decree was modified in appeal by the 
High Court. Tbe applicaiion for execution was then 
amended 'o bring it into conformity with the modified 
decree. Notwithstanding this, the application for execu¬ 
tion was d smissed on 28ih September 1943 on ih® 
ground that what the decree-holder was trying to 
execute was the decree of the trial Court whereas he 
should have applied for execution of the decree of the 
High Court. This order of dismissal was confirmed by 
the High Court on 27th April 1944. In the meanwhile,. 
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on 22Dd December 1943, the d€cre€*holder made 
another application for ezecatloo: 

Held, the application cannot be treated as one for 
the continuation of the prior application which had 
been dismissed and the dismissal of which bad been 
confirmed by the High Court. The High Court’s order 
would operate as res judicata. Even if there had been 
no confirmation of the dismissal by the High Court, 
the order of the executing Cort itself would be res 
judicata and could not be disregarded by the executing 

[Para 4] 

Annotation: (■44-Com.) Civil P. C., 8. 11 N. 23: 
S. 48 N 7. 

T. B. Saran and M. Yusuf—tor Appellants. 

i>. N. Varma—ioT Respondents. 

Agarwala C. J.-—This is an appeal by the 
judgment-debtor. The respondents obtained a 
final decree on a mortgage on l8th April 1935 
and applied for execution on i2th September 
1935. The execution case was numbered 102 of 
1935. While this was pending, the defendants- 
appellants appealed against the decree and ob. 
tained a modification of it. The application for 
execution was then amended to bring it into 
consonance with the modified decree. As a 
result of objections to the execution ot this 
decree the execution case remained pending until 

1943. On 28th September of that year, it was 
dismissed on the ground that what the decree- 
holder was trying to execute was the decree of 
the trial Court, whereas he should have applied 
for execution of the decree of the High Court. 
We are not at present concerned with whether 
that decision was right or wrong. It is sufiBcient 
to note that the execution case was dismissed for 
that reason. The decree-holder, not being satis- 
fied with that decision, applied for a review on 
loth January 1944. He also preferred an appeal 
to this Court, which was Misc. Appeal No. fi of 

1944. The appeal was not pressed, and was, 
therefore, dismissed on 27th April 1944. The 
decree-holder, in the meanwhile, on 22nd Decern- 
her 1943, had filed another application to the 
executing Court, which was numbered as execu¬ 
tion Case No. 72A of 1943. This application was 
intended to be either a fresh application for exe- 
eutioD of the decree, or an application to conti¬ 
nue the previous execution case. On 2 nd March 
1944, the Court held that execution case No. 102 
of 1935 had been dismissed as the result of a 
mistake of fact and directed execution case No. 
72A of 1948 to proceed. At the same time it 
purported to review the order of 28th September 
1943, dismissing the execution case No. 102 of 
1935. Against that decision the judgment-deb¬ 
tors appealed to this High Court. The appeal 
was Misc. Appeal no. 192 of 1944. This Court 
remanded the case to the Court below for 

• .3 — . , . various matters that were 

tn dispute between the parties. 

f 2 ] It is contended by the appellant-judg. 


ment-debtor that the Court bad no power to 
review its order of 28th September 1943, dismis¬ 
sing execution Case No. 102 of 1935 on various 
grounds of which it is sufficient to mention only 
one, namely, that no notice was issued to the 
parties interested in opposing that application. 
Proviso (a) to cl. ( 2 ) of R. 4 of o. 47, Civil P.O. 
is specific that no application for review shall 
be granted without previous notice to the oppo-j 
site party. The Court below has endeavoured to' 
get over this difficulty by bolding that the; 
present appellants at least were aware of the 
application for review. It should be mentionedi 
that the present appellants are not all the judg- 
ment.debtors. They are merely certain persons 
who claim that the decree-holder is attempting 
to sell property which was not mortgaged and 
which belongs to them. The finding of the Court 
below does not, therefore, amount to a finding 
that all the members of the interested party, 
that is to say, all the judgment-debtors bad 
notice of the application for review. In these 
circumstances proviso (a) was a complete bar to 
the application for review being granted. In so 
far, therefore, as the Court below has purported 
to review the order of 28th September 1943 it 
must be held that it has acted illegally, and that 
part of the order at least must be set aside. 

[3] The result of this is that execution Case 
No. 102 of 1985 finally came to an end on 27th 
April 1944 when the appeal against the order of 
28 th September 1943 was dismissed by this Court. 
The present application viewed as a fresh 
application for execution, is prima facie barred 
by limitation, the present application having 
been made on 22nd September (December?) 1943 
for execution of the decree of this Court in First 
Appeal No. 127 of 1936 which was passed on 2lBt 
September 1938, that is to say, well over three 
years from the date of the application. It is 
contended, however, that the time occupied by 
the decree-holder in prosecuting execution No. 
102 of 1935 should be excluded under S. 14 , Limi¬ 
tation Act. The first sub-section of that refers 
only to suits. The second sub-section provides 
that in computing the period of limitation pres¬ 
cribed for any application the time during which 
the applicant has been prosecuting with due dili¬ 
gence another civil proceeding, whether in a 
Court of first instance or in a Court of Appeal, 
against the same party for the same relief, shall 
be excluded where such proceeding is prosecuted 
in good faith in a Court which from defective 
jurisdiction ot other cause of a like nature, is 
unable to entertain it. It is contended before as 
that execution Case No. 102 of 1935 failed on 
account of a defect of jurisdiction of the Court 
or of some cause of a like nature. This conten-^ 
tion is unsustainable. There was no defect in Uia' 
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jurisdiction of the Court to execute the decree 
which the decree-holder had obtained. The reason 
why it was dismissed was not because the Court 
had no jurisdiction but because the decree- 
holder was held to be attempting to execute a 
decree which was not in existence, having been 
superseded by the decree of the High Court on 
lappeal. That was not a defect of jurisdiction, 
tnor can it be said to be a defect similar to a 
jdefect of jurisdiction. The decree-holder, tbere- 
•fore, vras not entitled to exclude the time spent 
in prosecuting execution case No. 102 of 1935 in 
computing the period of limitation for execution 
'case NO. 72A of 1943. 

[ 4 ] With regard to the contention that the 
present application should be regarded as an 
application to continue execution case NO. 102 of 
1935 the short answer is that that execution case 
was finally dismissed when this Court dismissed 
the appeal from the order of the executing Court 
0 ! 2Stb September 1943 dismissing that applica- 
tion. That decision operates as res judicata bet- 
ween the parties until it is set aside. The decree- 
holder has made two attempts to set it aside. 
Both have failed. It was argued, however, on 
behalf of the decree-holder that an executing 
Court is always entitled to regard a subsequent 
application for execution as an application to 
continue a previous application when the previ¬ 
ous application has been dismissed ns a result of 
the Court’s mistake. There is no authority for 
so astounding a proposition. Whether execution 
case No. 102 of 1935 was rightly or wrongly dis¬ 
missed, the judgment of this Court affirming the 
decision of the Court below cannot be treated as 
a nullity by the Court entertaining the subee- 
quent application for execution. Even if there 
bad been no appeal to this Conrt, and the order 
of dismissal of 28tb September 1948 bad nob been 
challenged, the executing Court could not have 
disregarded its own order which bad become 
final and which operated as res judicata bet¬ 
ween the parties. 

[ 5 ] The result is that these appeals must be 
allowed with costs. There will be one bearing fee 
in the Court below and in this Court in both the 
appeals. 

[6] Narayan J—1 agree. 

V.9.B. Appeals allowed. 
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SlNHA AND MAHABIR PBASAD JJ. 

The Governor^Genei'al in Council—Defeiu 

dant _ Appellant v. Jamtina Das Agarwala 

•^Plaintiff — Despondent, 

A. F, A. D. No. 871 ol 1947, Decided on 24th Febru¬ 
ary 1948, from decision of Dist. ITadge, Fornlia, 
t>h 22Dd November 1946. 
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(a) Railways Act (1890), S. 72, Risk Notes A and 
B —Misconduct—Meaning of—Misconduct denotes 
something more than negligence — Oil tins con¬ 
signed under Risk notes .4 and B — Omission to 
fasten caution labels to wagon, held did not 
amount to misconduct. 

Misconduct on the part of the Railway Admmisti*a- 
tion or its servants contemplated by risk notes Forms A 
and B under the Railways Act is not synonymous with 
negligence; for an act to amount to misconduct there 
must be a greater degree of wrong than is required for 
uegligence. Misconduct is something in the nature of 
improper behaviour and is not merely wrongful commis- 
eioD or wrongful omission. Au act of misconduct can 
well be negUgence, but a negligent act by itself is not 
misconduct. Misconduct involves the passing of a moral 
judgment on the part of the person conoerned however 
slight may be the lapse from rectitude which provokes 
it : A. I. R. (33) 1946 Cal. 249, FoU.\ (1858) 11 Ex. 781 
and 1934 App. Cas. 25, Ref.; Observations in A. I. R. 
(20) 1933 Pat. 630, held too uide ; A. I. R. (32) 1945 
Pat. 159, Bel. on. [Para 13] 

Plaintiff consigned certain oil tins under Risk Notes 
A and B. The tins were received at the place of desti¬ 
nation in a leaking condition resulting in loss to the 
plaintiff. It was found that no caution labels were 
fastened to the wagon containing the consignment. On 
tbe evidence on the record it could not be said whether 
the loss was due to tbe defective shunting or defective 
packing and the defective containers or whether it was 
doe to both contributing to the result. 

Held that tbe plaintiff bad cot discharged the burden 
which admittedly lay on him of establisbing 'miscon¬ 
duct’ on tbe part of Railway Administration. Omission 
to fasten caution labels as a caution against rough 
shunting, was not evidence of misconduct : A. I. R. 
(15) 1928 P. C. 24 and A. I, R. (17) 1930 Pat. 283, Ref. 

[Para 14] 

(b) Maxims — Res ipsa loquitur — Maxim does 
not lay down any presumption oi negligence — 
It provides mode oi proof. 

Tbe maxim re^ ipsa loquitur does not lay down any 
rule of legal presumption of negligence, which has to be 
rebutted by the defendant; it only provides a mede of 
proof. [Para 16] 

S. N. Bose and Nitai Chandra Ohosh — 

for Appellant. 

G. C. Mukherji and A. N. Banerji —for Respondent. 

Sinha J.—This is a defendanta’ second appeal 
from the concurrent decisions of tbe Courts below 
decreeing the plaintiff’s suit for damages for 
wilful neglect of the servants of the Railway 
Administration concerned in respect of a portion 
of a consignment of cocoanut oil, as a result of 
which the plaintiff is said to have suffered a loss 
of Rs. 3,796-11-6 as price of cocoanut oil lost 
besides Bs. 701-8 0 claimed as price of 201 tins 
and as interest on tbe principal amount of 
damages the claim for tbe latter amount having 
been dismissed by the Courts below. 

[2] In ibis case tbe facts admitted or found 
are as follows. On 20th February 1944, 651 tins of 
cocoanut oil, weighing 309 maunds and 5 seers, 
were despatched from Cochin, Out Agency (on 
tbe South India Railway) to Jharia (a station 
on tbe East Indian Railway). Tbe consignment 
was leaded in one wagon. Tbe consignment 
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travereed four railway syatems, namely, 8. I. 
Eailway, N. & S. M, Kailway. B. N. Railway 
and E. 1. Railway, covering a distance of about 
1,2C0 miles. The goods were booked under Risk 
Notes A & B. that is to say, at the owmer’s risk, 
in consideration of the facts that a reduced rate 
of freight was charged by the Railway Adminis¬ 
tration. Up to Jalarpat station on the 8.1. Rail¬ 
way, the seals and riverts were found to be 
intact. The consignment was then made over to 
the M. & S. Railway which carried the goods up 
to Waltair where also the seals and riverts were 
found intact, but it was noted that oil was 
leaking; when the wagon reached Kharagpur 
Railway Station it w^s checked and found that 
there were 650 tins only, and the seals were 
broken. Nothing is said about the contents of the 
tins. The wagon was received at Asansol on 
23rd March I94d and it was despatched from 
there on 29tb March 1944. It reached Jbaria on 
80th March 1944, and open delivery was taken 
on ist April 1944. It was then discovered that 
S4 tins were entirely empty and 146 “almost 
empty” with the result that there was shortage 
of 80 maunds and odd seers, and damages 
have been claimed in respect thereof at Bs. 47 
per maund. The claim was thus made for 
Bs. 3,796 11-6 price of 201 fins and interest on 
those sums of money. Four separate written 
statements were filed on behalf of the four Rail¬ 
way Administrations which were represented by 
Governor.General in Council, tbe contentions 
raised in all of them are to tbe same effect that 
the consignment consieted of second-hand tins 
which were not in a sound condition, not having 
been properly soldered and crate packed that 
tbe oil leaked out presumably, due to tbe weak 
canisters giving way to pressure, that there 
was no misconduct on tbe part of the Railway 
Administrations concerned or of their employees, 
finally that the consignment having been des¬ 
patched under Risk notes A and B, no liabi¬ 
lity attached to tbe Railway Administrations 
concerned. Other pleas were also raised in bar 
of tbe suit, but it is no more necessary to notice 
them, as those contentions have been decided in 
favour of the plaintiff and have not been re¬ 
peated in this Court. 

(3] The learned Subordinate Judge, who tried 
the suit in tbe first instance, came to tbe con¬ 
clusion that the onus lay on the plaintiff to 
make out his case of misconduct, and that in 
tbe circumstance disclosed in tbe evidence, tbe 
inference was irresistible that tbe loss to tbe 
l^aintiff was caused by wilful neglect on the 
part of the Railway Administration in so far as 
there was no “caution label” attached to tbe 
Railway wagon containing the goods with the 
leenlt that there was 'rough shunting* causing 
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tbe tin canisters to be broken and damaged. 
The trial Court also held that the fact that the 
tins had not been loaded in a proper way in¬ 
asmuch as there was no straw or grass under- 
neath the tins when placed in the wagon, would 
lead to the inference that there was negligence on 
the part of tbe employees of tbe Railway Admin¬ 
istration which accepted tbe goods for carrying. 
In that view of the matter, the Court granted 
tbe plaintiff a decree for tbe sum of Bs. 3,796/11/6, 
price of tbe quantity of oil lost to the plaintiff 
but disallowed tbe claim for tbe price of tbe 201 
tins or for tbe interest on tbe ground that tbe 
plaintiff bed taken away those tins except tor 
one which was missing and also because there was 
no contract for payment of interest. 

[ 4 ] From the decision of tbe learned Sub¬ 
ordinate Judge, the Governor-General in Council 
representing tbe Railway Administrations con¬ 
cerned preferred an appeal, and the plaintiff 
filed his cross-objection in respect of that part 
of bis claim which bad been disallowed by the 
learned Subordinate Judge. Tbe lower appellate 
Court dismissed tbe appeal as also tbe crosa- 
objection, agreeing with tbe trial Court that 
tbe damage to tbe plaintiff's consignment w^s 
tbe result of rough shunting, as there was no 
caution label attached to tbe wagon. Tbe lower 
oppellate Court does not appear to have held 
that there was any negligence in tbe packing or 
loading of the goods in the wagon. Hence this 
second appeal by tbe defendant and tbe cross¬ 
objection by tbe plaintiff. 

[6] Learned counsel for tbe appellant baa 
urged in tbe first instance that it was not the 
specific case laid in tbe plaint that there was no 
caution label attached to tbe wagon in question, 
as a result of which there was roogh shunting 
causing tbe damage in question. It is true that 
it is not stated in tbe plaint that there was no 
caution label attached to tbe wagon, but it is 
stated in para. 4 of the plaint that the “con¬ 
signment bad been most roughly bandied.** Tbe 
lower appellate Court baa held that that is a 
sufficient averment of the fact that there was 
rough shunting which would not have happened 
if there bad been a caution label attached to the 
wagon. Counsel for tbe appellant contended that 
the fact that tbe goods-clerk at Jbaria did not 
find the caution label at Jbaria did not neces¬ 
sarily lead to tbe inference that it had not been 
attached at the station from where the wagon 
started. It was also argued that there was no 
evidence of “rough shunting.” And, finally, it 
has been urged on behalf of the appellants that 
the findings arrived at by the Courts below do 
not necessarily lead to an inference of misconduct 
on behalf of. the Railway Administration or its 
employees. In my opinion, this case must be 
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decided on the footiog that there was no csution 
label attached to the wagon, and that there was 
loose shunting which may have caused the 
damage to the tin canisters containing the coco, 
anut oil so consigned, especially in view of the fact 
as noted in the goods Forwarding Note (ex. b) 
that the tins were “second hand tins not enclosed 
in sal. liable to leakage.*’ It has also been con. 
tended on behalf of the appellant that the 
learned District Judge, on appeal, has decided 
the case on the footing that mere proof of negli. 
gence on the part of the Railway Administra. 
tion will entitle the plaintiff to damages. This 
argument is based on the following observation of 
the learned Judge below “The question that has 
to be determined in this case is whether there 
was any negligence on the part of the Railway.” 

[6] In my opinion there is a good deal of 
force in this contention because the learned 
Judge below has not made any distinction be. 
tween “mere negligence” and “wilful neglect.” 
As this part of the judgment of the learned 
District Judge has been rightly assailed by the 
learned counsel for the appellants, it would have 
become necessary to remand this case for a fresh 
decision of the appeal; but both parties asked us 
to look into the evidence, which is not volumin¬ 
ous, in order to make up our minds as to wbe. 
ther the evidence on the record could sustain a 
finding of wilful neglect on the part of the Rail- 
way Administration or its employess. 

[7] I have looked into the evidence led on 
behalf of the parties, both oral and documentary. 
The only witness examined on behalf of the 
plaintiff is the plaintiff himself. His evidence 
that all the tins were new is not acceptable in 
view of the entry made in the goods forwarding 
note, already referred to. He was not present 
when the booking was done. He was only present 
at tbe time of the unloading at Jbaria. His 
evidence that the tins were cut, apparently 
meaning thereby that somebody bad tried to 
pilfer the oil by cutting tbe tin canisters is not 
true, and has not been so found by the Courts 
below. He admits that the consignment bad 
been taken by the Railway Administration 
DODcerned on Risk Notes A and B. He says that 
there was no caution label, and that there was 
delay in giving delivery. On the question of delay 
in giving delivery, the lower appellate Court has 
rightly found that it has not been made out. 
His statement that the Railway Administration 
did not do proper shunting is apparently bis 
opinion. So was his statement to tbe effect that 
the loss to him was due to tbe misconduct of tbe 
Railway servants. That is all tbe oral evidence 
adduced by tbe plaintiff in support of bis case 
of misconduct by the Railway Administration 

or its servants. 


[6l The drat witness for tbe defendant is the 
clerk at Jalarpat on tbe N. & S. M Railway. He 
took over tbe wagon in question at Jalarpat 
from the S. I. Railway and found the wagon and 
the rivets intact. The second witness for the defen¬ 
dants is the Number-taker of Waltair railway 
station which is the joint station of B. N. Rail- 
way and N. & S. M. Railway. He found the 
seals and rivets intact, but tbe wagon was leak¬ 
ing on both sides. He states that there was no 
rough shunting of this wagon, though he admits 
in cross.examination that he was not present at 
the time of shunting. The third witness for the de¬ 
fendants is tbe relieving clerk at Kharagpur. He 
checked the wagon at Kharagpur, and found 660 
tins of cocoanut oil, and the wagon floor was full 
of oil. Both seals were found broken by the Watch 
and Ward Department at Kharagpur. Hence 
seals and rivets were put on both sides at 
Kharagpur. He denied that there was any cut¬ 
ting of the ting. He stated in cross.examination 
that the tins had been tied with strings. Ho also 
admits that be did not find the tins in smashed 
condition. Tbo fourth w'itness for the defendants 
belongs to tbe Watch and Ward Department 
of the B. N, Railway at Kharagpur. He was 
present when the wagon was checked by the third 
witness as aforesaid. The fifth witness is the 
Assistant number-taker of wagous at Asansol. 
He received the wagon in question at Asansol 
and found the seals and rivets intact. He was 
cross-examined as to shunting, and he denied 
that he had anything to do with shunting or 
guarding of the wagons. The sixth and last 
witness was tbe unloading clerk at Jharia. He 
unloaded the consignment in question in the 
presence of the consignee. He denies that any 
tins bad been cut or that he or any other servants 
of the Railway had cut any of the tins. For the 
first time, in the cross-examination of this wit¬ 
ness, the following statements were elicited ; 

“There wp.6 no cftotion label on tbe wagon in qoee* 
tion; caution labels are attached on the wagon in which 
oil tins are loaded and this is tbe rnle of the Railway. 
There is rule to keep straw and grass also when loading 
tins. To Court : Grass and straw are n-'t placed when 
bn^k is placed in ibe wagon’. I found all tins in fallen 
aud scattered condition when 1 unloadfd them. There 
is a rule of tbe Railway to fasten tho oil tins with 
string- These tins had not been tied with string when 
I unloaded them; when I unloaded I found that the 
tins bad not been loaded in proper way. Caution 
labels are attached so that rough shunting may be 
avoided.” 

Hence the whole case of tbe plaintiff-responJent 
rests on tbe testimony of this witness as to whe- 
ther bis statements elicited for the first time in 
cross-examination make out a case of wilful 
neglect on tbe part of Railway Administration 
or its employees. 

[ 9 ] Now, tbe question is whether the plaintiff 
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has discharged the burden which admittedly lay 
upon him of proving that the loss in respect of 
which the damages have been claimed, was occa< 
sioned by the misconduct of the Railway Admini¬ 
stration concerned or of its servants. Under s. 72, 
Railways Act (ix of 1890), the responsibility of the 
Railway Administration for the loss in question, 
subject to other provisions of the Act, would have 
been that of a bailee as laid down in Ss. 151,152 
and 161 , Contract Act, but for the agreement 
limiting that responsibility as evidenced by the 
risk notes in forms A and B. But for the special 
agreement contained in those forms, the Rail¬ 
way Administration would have been bound 
to take as much care of the con^gnment as a 
man of ordinary prudence under similar circum¬ 
stances would have taken of bis own goods. 
Risk Note A in this case was taken apparently 
because the articles tendered for carriage were 
so defectively packed as to be liable to damage, 
leakage or wastage in transit. The effective 
portion of the risk note A is in these forms : 

*Hhe undersigned do hereby agree and undertake to 

bold the said Railway Administration.harmless 

and free from all responsibility for the condition in 
which the aforesaid goods may be delivered to the con* 
signeo at destination and for any loss arising from the 
same except upon proof that such loss arose from 
misconduct on the part of the Railway Administra’ 
tion's servants." 

As already indicated, the tin canisters contain¬ 
ing the cocoanut oil in this case were not in a 
sound condition, as noted by the goods clerk 
who received the consignment. 

CIO] Risk Note B was also taken in this case 
because the goods were despatched at a "special 
reduced" or “owner’s risk" rate. The relevant 
portion of the note is as follows : 

“Whereas the coDaignment .... is charged at a special 
reduced rate instead of at the ordinary tatifi rate 
chargeable for snob oonsigumeot, 1, the undersigned, 
do in consideration of auoh lower charge, agree and 
undertake to hold the said Railway Administration 
harmless and free from all responsibility for any loss, 
detraction or deterioration of, or damage to, the 
said consignment from any cause whatever except upon 
proof that such loss, deslructiont deterioration or 
damage arose from the 7nisco7iduct of the Roilttoj/ 
Administration's servants." 

[11] The new risk notes A and B, portions of 
which have been quoted above, came into force 
in 1924. Two provisos have been incorporated in 
the new Risk Note Form B, which need not be 
noticed in detail, as the decision of this case 
does not turn upon the consideration of those pro¬ 
visos. Though the terms of the provisos afore¬ 
said were not applicable to the facts of the pre¬ 
sent case, the Railway Administration produced 
in Court the persons who had dealt with the con¬ 
signment in question at different stages of its 
journey from the station of its origin to its 
destination, so that the plaintiff was informed of 


the circumstances in which this consignment 
was found at different stages. It has already 
been pointed out that the plaintiff’s evidence 
does not make out even a prima facie case of 
"misconduct" on the part of the employees of 
the Railway Administration, but the whole case 
of the alleged “misconduct" has been founded 
on the evidence of the last witness examined on 
behalf of the Railway Administration. We have 
not been referred to any statutory or depart¬ 
mental rules of the Railway Administration 
which would make it obligatory on the part of 
the Railway Administration to fasten caution 
labels to the wagon containing the consignment. 
But, as already observed, I propose to decide 
this case on the assumption that there was an 
omission on the part of the Railway Adminis¬ 
tration in so far as the necessary caution 
labels had not been so attached. This, in my 
opinion, would amount to negligence. Is "neg¬ 
ligence" the same thing as “misconduct" as 
used in the risk notes referred to above ? 

[12] In the leading case of Blyth v. Birmin¬ 
gham Water Works Co., (1856) 11 Ex. 781 at 
p. 784 : (25 D. J. Ex. 212), AldersoD, B. said ; 
“Negligence is the omission to do something wbioh a 
reasonable man, guided upon those considerations 
which ordinarily regulate the conduct of human affairs, 
would do or doing sometbing which a prudent and 
reasonable man would not do.” 

Lord Wright in the recent case of Lochgelly 
Iron and Coal Co, v. M'Mullan, 1934 A. c. 1 
at p. 26 : (102 ii. J. P. 0. 1S3) said; 

“In strict legal analysis, negligence means more than 
headless or careless conduct, whether in omission or 
commission: it properly connotes the complex concept 
of duty, breach and damage thereby suffered by the 
person to whom the duty was owing." 

Jwala Prasad J., in the case of Jamunadas 
Ramjas v. East Indian Railway Co, Ltd, 
A. I. R. (20) 1933 pat. 630 : (148 I. O. 396) observ¬ 
ed that "a mere omission to do> what is expected 
of a person to do constitutes misconduct". It 
would thus appear that in his opinion “miscon¬ 
duct" is synonymous with “negligence". I had 
an occasion recently to consider that case sitting 
singly in the case of Governor-General i'ft 
Council V. Motilall Kajriwall A. I. B. (32) 
1945 pat. 169 : (219 I. c. 431). On that occasion, 

I referred to the different decisions of this 
Court and of the Madras High Court and the 
Calcutta High Court which had taken the view 
that Jwala Prasad J., bad laid down the law 
rather too widely. 

[13] I need not repeat those observations on 
the present occasion. In my opinion, it is enough 
to point out that “misconduct" cannot be read as 
interchangeable with “negligence". I cannot do 
better than adopt the head-notes which correctly 
represent the decision of a Division Bench of 
the Calcutta High Court in BaUiaram Dingar 
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48 O. W. N. 554 : (A. I. R. (33) 1946 Cal. 249). 

"misoooduot on the part of the Railway Administra' 
jtion or its servants contemplated bv risk note Form B 
jOnder the Railways Act is not synonymous with negU- 
genee; for an act to amount to misconduct there must 
be a greater degree of wrong than is required for negU' 
genoe. MUoonduct Is something in the nature of impro¬ 
per behavionr and is not merely wrongful commission 
or wrODgfnl omission. An act of misconduct can well be 
negligence, bat a negligent act by itself is not miscon' 
dnot. Misconduct involves the passing of a moral judg- 
Iment on the part of the person concerned however 
alight may be the lapse from rectitude which provokes 
it.” 


tl43 In that case their Lordships have consi¬ 
dered a number of decisions of that Court, and 
have expressed a disagreement from the obser¬ 
vations made in certain previous decisions of 
the same Court taking the view that "miscon¬ 
duct*’ and "culpable negligence" were synony¬ 
mous. If 'misconduct" would be used as 
synonymous with "negligence", then certainly 
the plaintiff has made out bis case against the 
defendants but in my opinion, "misconduct" 
denotes something more than mere "negligence". 
In the present case, the plaintiff has proved that 
the servants of the Railway Administration did 
not take the care of attaching caution labels to 
the wagon containing the consignment in ques¬ 
tion. The further question arises whether this 
omission was the direct cause of the loss which 
the plaintiff suffered. May it not be, as indeed 
it was suggested on behalf of the appellants, that 
the defective condition of the tin canisters and 
the defective packing were the direct cause of 
the leakage of the oil consigned. There is no 
evidence one way or the other. If the matter is 
left to conjecture, the loss may have been due to 
rough shunting or to the defective packing and 
the defective containers or it may have been due 
to both contributing to the result. If such is the 
state of evidence on the record, can it be con¬ 
tended that the plaintiff has discharged the 
burden which admittedly lay on him of connect¬ 
ing the loss directly with the "misconduct" 
alleged by him on the part of the Railway 
Administration or its servants ? In my opinion 
in such a state of the record, the plaintiff must 
be held to have failed in proving his case. 

[15] In this connection reference may be 
made to the decision of their Lordships of the 
Privy Council in Tamboli v. G. I. P. Bly. Co., 

65 I. A. 67 : (A. I. B. (15) 1928 P. C. 24). In that 
case, affirming the decision of the Bombay High 
Court, their Lordships held that the omission 
by a Railway Administration to provide suffi¬ 
cient means for extinguishing fire is not evi¬ 
dence of "wilful neglect." It has been laid down 
by a Division Bench of this Court in the case 
of Durga Datt Shri Bam Firm v. Secretary 


of State for India, 9 pat. 733 : (A. i. R. (17) 
1980 pat. 283) that the word ‘misconduct’ used 
in the new Risk Note I> does not connote any¬ 
thing less than "wilful neglect." 

[16] It was further argued by Mr. Wukherjea 
on behalf of the respondent that it is a case of 
res ipsa loquitur. He contends that, though the 
burden lies on the plaintiff of proving "miscon¬ 
duct" on the part of the employees of the Rail¬ 
way Administration. ■ he has discharged the 
burden by showing the condition of the tin cou- 
tainers at their destination. So many of those 
tin containers were broken, thus pointing to the 
conclusion that the wagon containing them was 
rough shunted. He contended further that the 
plaintiff could not be expected to prove as te 
bow the consignment was dealt with during 
transit and, as the consignment had travelled 
more than 12C0 miles necessitating several 
changes and consequent shuntings, the tin canis¬ 
ters got smashed as a result of rough handling. 
The maxim res ipsa loquitur is prayed in aid 
of a plaintiff who has to prove "negligence" in 
order to succeed in his claim for damages. He 
appeals to the Court to infer "negligence" from 
the condition of things as disclosed. There must 
be reasonable evidence of negligence. It is said 
in Scott London and St. Khaiherine’s 
Docks Co., (1865) 3 H. & C. 596 at p. 601 : (34 
L. J. Ex. 220), 

“bat where the thiag shown to be under the manage¬ 
ment of the defendant or bis servants, and the accident 
is such as in the ordinary course of things does not 
happen if those who have the luanagement use proper 
care it aflords reasonable evidence, in the absence of 
explanation by the defendant, that the accident arose 
from want of care.” 

But this maxim does not lay down any rule of 
legal presumption of 'negligence' which has toj 
be rebutted by the defendant, it only provides a! 
mode of proof. But, even assuming that this' 
nsaxim applies to the present case it carries the 
plaintiff’s case to no more than proving "negli¬ 
gence " But, as already indicated, proof of mere 
"negligence" is not enough; the plaintiff has to 
prove "wilful neglect" or "misconduct" as it 
occurs in the Risk Notes which govern the pre¬ 
sent case. 

[17] For the reasons given above, it must 
held that the plaintiff has failed to prove "mis¬ 
conduct" on the part of the employees of the 
Railway Administration. The appeal must, 
therefore, be allowed, the judgment and decree 
passed by the Courts below set aside, and the 
suit dismissed but without costs in the special 
circumstances of the case. It follows that the 
cross-objection also stands dismissed. 

[ 18 ] Mababir Prasad J. — I agree. 

v.B.B. Appeal alloived. 
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KdlOf Devi and others—Appellants v. Khelu 
Bai and others — Respondents. 

A. F. A.D. No. 1592 of 1946. Decided on lOtb 
Angost 1948, from dtcision of Addl. Dist. Judge, 
JDumka, D/- 10th Maj 1946. 

(a) Santal Parganas Settlement Regulation (III 
[3] of 1872), S. 27 - Kurfa lease of a non-transler- 
able holding — Lease is invalid under S. 27(1) — 
Lessee remaining in possession for more than 12 
years in open assertion of permanent tenancy 
rights acquires status of permanent tenant by pre¬ 
scription— Fact that be had betn paying rent does 
not debar him from acquiring those rights—Limi¬ 
tation Act (1908), Art. 144. 

The plaintifis’ predecessor granted a kurfa settlement 
to the defenrtants of a bolding in re*pect of which no 
light of transfer by lease was recorded in the record of 
rights The defendants held the land in optn assertion 
•f permanent tenancy right therein for a period of more 
than 12 years and bad been paying rent during this 
time. The plaintifis brought a suit for declaration of 
title to and recovery of p)SseBsion of the holding : 

Beld, that the kurfa lease being invalid under 
8. 27 (1), the defendants were in the position of tres¬ 
passers from the beKioning and having held it for a 
period of 12 years in open assertion of permanent 
tenancy rights therein had acquired those rights 
by presoription and could not be ejected. The fact that 
they had bten paying rent will be no barto the acquisi¬ 
tion of such rights : A. 1- R. t24) 1937 Pat. 374 and 
10 M. I. A. 438 tP. C.). Rel. on. ' [Para 4] 

(b) Civil P. C 0908). S 100—New case-Plain- 
ifils claiming certain land on basis of their heir¬ 
ship _Suit contested in two lower Courts on such 

basis—PlaintUf cannot in second appeal set up a 
claim to land in their own right as distinct from 
their claim as heirs. [Para 8] 

Annotation;— (’44 'Codi.) C. P. C. S 100, N 55. 

P. K. Bose — for Appellants. 

V, N. Sinha — for Respondents. 

Reabea J«—This appeal by the plaintiffs is 
ffirected against a decision of the Additional Dis¬ 
trict Judge of Dumka affirming a decision of the 
Bnbordinate Judge, Deogbar. 

[ 2 ] This suit, brought for declaration of title 
to and recovery of possession of land, formerly 
belonging to one Cbuto Rai, was ba^ed on the 
assertion that tbe plaintiffs. Jalesbar and Binode 
ate tbe nearest agnates of Cbuto Rai and are bis 
heirs. Tbe Courts below have beld bbat defen¬ 
dants 1, S and 4 are also agnates equally closely 
related to Cbuto and have, therefore, granted 
tbe plaintiffs a decree for recovery of joint pos¬ 
session of the property to tbe extent of a two- 
fifths share. This tinding, being a finding of fact, 
18 nob challenged before us. and that relates only 
to plot NO. 785, in respect of which tbe Courts 
below have held that defendants 7 to 9 have ac¬ 
quired pernoanent tenancy rights therein, and 
have decreed in tbe plaintiffs' favour possession 
as lan4Iords to tbe extent of a two-6ftbs share in 
tbe rent payable by these defendants. The con¬ 


tention of the appellants is that, under the law 
obtaining in the Santal Parganas, defendants 7 
to 9 could not obtain the right claimed by them, 
that, they are, therefore, trespassers and the 
plaintiffs are entitled to khas possession of plot 
NO. 735 to the extent of a two-fifths share. 

[3] Defendants 7 to 9 are holding under a 
kurfa settlement made by Gbotu Rai in the year 
1338 B. s. (1921 22 A. D.). The appellants rely 
upon S. 27, sub s.' i), Santal Parganas Settlement 
Regulation, 1872 (Regulation III [3) of 1872) which 
provides that no transfer by a raiyat of his right 
in his holding or any portion thereof, by sale, 
gift, mortgage, lease or any other contract or 
agreement, shall be valid unless the right to 
transfer has been recorded in the record of rights, 
and then only to the extent to which such right 
is so recorded. There is no evidence on tbe record 
as to whether there is any note of a right of 
transfer in the Settlement Record. Had there 
been any, we may take it that it would have 
been produced by tbe defendants. It may, there¬ 
fore, be assumed that there is no right of trans¬ 
fer by lease in this mauza. Under sub-s. (2) of 
this section, it has been provided that no transfer 
in contravention of sub s. (l) shall be regulated, 
or shall be in any way recognised as valid by 
any Court, whether in the exercise of civil, cri¬ 
minal or revenue jurisdiction. The lessees, there¬ 
fore, were from tbe beginning in ihe position of 
trespassets and there is substance in tbe appel¬ 
lants’ contention that tbe Additional District 
Judge was wrong in holding that, by possession 
for twelve years, they have acquired occupancy 
rights under S. 18, the relevant portion of which 
runs as follows : 

"Any raiyat who may, eilber himself or through per¬ 
sons from whom he inherits, have held fields in a vil¬ 
lage for a period of twelve years ehall be deemed to 
have occupancy rights in such fields." 

[4] It does not follow, however, that defen¬ 
dants 7 to 9 are still in the position of tres¬ 
passers, for, by this very Regulation, the whole of 
the Limitation Act was made applicable to tbe 
Santal Parganas, including tbe provision regard-^ 
ing prescriptive title. It has accordingly been^ 
rightly beld by the Subordinate Judge that the 
defendants, having entered on the land as tres¬ 
passers and bavirg held it for a period of twelve 
years in open assertion of permanent tenancy 
rights therein, have now acquired the right as¬ 
serted by these and cannot ^ ejected. The fact 
that, during this time, they have been paying 
rents, will be no bar to the acquisition of such 
rights: vide Rani Bhuneshwari Koer v. Secre¬ 
tary of State, A.I. B, (24) 1937 pat. 374: (16& 
I. c. 766), where their Lordships observed at 

page 379 : , , 

•‘If the Secretary of State caiDO on to the land as a 
(reepaeser with an open claim to permanent poeseseion 
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the aooeptaoce of rent by tbe landlord would not create 
% teoanoy’at-will or a teoanoy from year to year." 

1 may also refer to tbe foUowiog remarks of 

their Lordships of the Judicial Committee in 

Maharajah Rajundur Kxshwar Singh Baha. 

dur V Sheopxirsun Muser^ lO M. I. a. 438 : (2 

sar. 174) : 

"If tbis tenure be not interposed between tbe Zamindar 
and the cultivators, the ordinary relation between him 
and them exists; but if it be interposed, tbe Zamindar's 
general proprietary title to tbe collections is gone, and 
in lieu of it he is simply entitled to some jumma from 
the mesne proprietors It is obvious then, that tbe as* 
sertion of such a title is a serious prejudice to a Zamiu- 
dar, and may materially interfere with his successful 
maoagemeot of his Zamindary. Such au intermediate 
tenure cuts oS tbe possession, that is, tbe Zamindar's 
title to the rents and profits derived from the culiiva' 
tiODS. 

In this sense, the term ‘possession* is used in tbis 
plaint. Now, this injury, supposing the claim to the 
Bhakee Birt tenure to be groundless, is not tbe less a 
wrong requiring a remedy, when it is put forward by 
one in possession under a title to ao inferior right, de* 
rived from the Zamindar; as. for instance, by a farm 
of a portion of tbe Zamiudary. If such a claim were 
preferred by a person having such an interest, it would 
certainly be competent to tbe Z-tminder, if tbe claim 
amounted to a repudiation or worked for forfeiture of 
the existing interest to sue for tbe restoration of posses¬ 
sion, and the quietiug of the claim also; because tbe 
limitation of bis demand to that of possession would 
keep alive an adverse claim, and would also multiply 
suits." 

On behalf of the appellants, oux attention has 
been drawn to the note in column 18 of the form 
of record of rights and duties of raiyats at 
p. 173, Santal Parganas Manual, 1911, which 
says : 

“A karfadar who is not recorded in the settlement 
papers, or who becomes such after the settlement, oao- 
not acquire any occupancy tight or immunity from 
eviction." 

This form relates to the first programme of the 
Revision Settlement of 1898-1909, vide pages 166 
and 166 of the Manual. Tbe village with which 
we are concerned belongs to the second pro- 
gramme the corresponding form for which does 
not bear this note: vide p. 194 of the Manual. 
Instead, it contains a note that it shall be open 
to the Depty Commissioner to evict both the trans¬ 
feror and transferee from tbe area alienated— 
a note evidently based upon sub s. (8) of 8. 27, 
Santal Parganas Settlement Regulation of 1872. 
The form of the third programme is on the same 
lines as that of the second programme: vide 
p. 216 of the Manual. 

[6l The difference between the form of the 
first programme and the forms of the two later 
programmes is explained in a note on the Settle¬ 
ment records of the Santal Parganas prepared 
by the Settlement OflBcer, Mr. Maopheraon, and 
printed by the Order of Government (p. 109B of 
the Santal Parganas Manual). Dealing with tbe 
Settlement practice regarding the recording of 


korfa settlement and alienations contrary to law, 
Mr. Macpherson explains at p. 116 of the Manual 
that Korfadars, whose names were recordtd in 
tbe first programme, were recorded as such, 
unless they happeued to be holding under the 
headman, in which case they were recorded as 
independent raiyats. It was in these circum¬ 
stances that, in tbe form of tbe record of rights 
and duties the note was inserted about tbe posi¬ 
tion of tbe korfadar who is not recorded in tbe 
Settlement papers. According to tbe later Settle¬ 
ment rules, however, the korfadar was not to be 
recorded as such. Tnis rule is set out at p. 158 of 
tbe Manual under the heading “Sub.leases”. It 
places on tbe Assistant^Settlement Olficer tbe 
responsibility for deciding in each case whether 
the sub lessee should be regarded as a jama- 
bandi raiyat or his name should be omitted from 
the record. In tbe former case, tbe sub-letting 
raiyat’s name was to be removed from tbe 
Settlement record This is on a line with sub-s. (3) 
of S. 27, Santal Parganas Settlement Regulation 
of 1872. under which it is entirely a matter for 
tbe discretion of tbe Deputy Commissioner 
whether tbe transferee should be evicted or not. 
and the Deputy Commissioner, in the event of 
the transferee being evicted, is given the power 
either to restore tbe transferred land to the 
raiyat or to resettle it with another raiyat. Tbis 
section was inserted in tbe Santal Parganas 
Settlement Regulation by tbe Amending Regula¬ 
tion of 1908 (HI of 1908) and bad nothing corres¬ 
ponding to it in the Regulation as originally 
enacted. 

[6] The entries in these forms of tbe record 
of rights and duties represent tbe view taken by 
tbe Settlement au'horities of the position of 
korfadars under the then existing law. The 
position was altered between tbe first programme 
and tbe later stages of the Settlement by the 
amendments in the Settlement Regulation. The 
Settlement authorities of tbe Revision Settle¬ 
ment of 1922-35 seem to have taken the same 
view as that taken in tbe later stages, for Mr. 
Gantzer in his Final Report on the settlement 
of 1922-85 states ; 

"Tbe rec')rd c( riRbts and duties for tbe third 
programme was drafted in MacPberson 8 settlement 
after a good deal of experience bad been pained and, 
more important atill, after (bo enactmeot of S- 27 of 
Regulation 111 of 1872. It was generally speaking, a 
complete and accurate codification of tbe revenue law 
of tbe district." 

[ 7 ] ' The opinion of the Settlement authorities 
as to tbe rights in law to which a korfadar is 
entitled, so far as it is expressed in the passages 
to which I have referred above, is not incon¬ 
sistent with tbe view which I am taking in this 
case. On the contrary, it appears to go even 
farther in that it seems to suggest that, where 
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the korfadar has acquired rights of a permanent 
nature, the lessor-raiyat must go out altogether. 
In the case before us, we are not concerned 
to examine the correctness of the proposition, 
because the Courts below have treated defen* 
dants 7 to 9 as tenants under the plaintiffs and 
their cosharers, and there is no appeal or cross* 
objection against ibis decision. 

[8] An attempt was made before us to shift 
the basis of the claim in the suit. Our attention 
was drawn to the fact that, in the records of the 
last settlement, the suit lauds are recorded 
jointly in the names of Chuto Rai, the plaintiffs, 
and Ganga Kumari, widow of the uncle of Ohuto 
Rai, and it has been s^gested that the plain¬ 
tiffs have an interest in the property in their 
own right as distinct from their claim as heirs 
of Chuto Rai. In this connection, it may be 
noticed that the khatian covers other lands as 
well, and that, in the remarks column, the pos* 
session of the suit lands is shown to be that of 
Chuto Rai and Ganga Kumari only, so that the 
khatian is not conclusive that the plaintiffs had 
any interest of their own independent of Chuto 
Rai in the suit lands. Further, it is not open to 
the plaintiffs to set up such a claim at the 
present stage of the litigation. They came to 
Court with a claim to the land as heirs of Chuto 
Rai, and it was on this basis that the suit was 
contested both in the Court of the Subordinate 
Judge and before the Additional District Judge : 
vide pages 2 and 9 of the paper book. 

[9] On the above grounds, the appeal fails 
and must be dismissed with costs. 

[ 10 ] Imam J. — I agree. 

K.s. Appeal dismissed. 

^ A. I. K. (36) 1949 Patna 126 [C. N, 39.] 
Agarwala C. j. and Meredith J. 

P. C, hall Choudhary — Petitioner v. The 
Commr. of Income-tax—Opposite Party. 

Misc. Judicial Case No. 119 o( 1946, Decided on 19th 
Uarob 1948 ; Reference made by Income-tax Appellate 
Tribunal, Bombay. 

*Income*tax Act, (1922), S. 9(1)—"Owner" mean¬ 
ing of—Mortgage in English form—Suit to enforce 

mortgage—Appointment of Receiver pending suit_ 

Mortgagor continues to be "owner" and liable to 
tax—Mortgagee or Receiver not liable. 

Under S. 9 (1) the tax is to be paid by an assesses 
under the bead ‘income from property’ in respect of the 
bona fide annual value of property consisting of any 
buildings or lands appurtenant thereto of which he is the 
owner. Where during the pendency of a suit brought 
by a mortgagee against the assesses as mortgagor upon 
a mortgage in the English form the Court appoints a 
Receiver of the immovable properties including the 
house property comprised in the mortgage, neither the 
mortgagee nor the Receiver can be regarded as ‘owner’ 
within the meaning of the seotion. [Para 16] 

• The mortgagee cannot be the owner because even in 
jcegard to a mortgage in English form the legal estate 


A. 1. R. 

still vests in the mortgagor : A. I. B. (26) 1939 P. C> 
14, Hel. on. [Para 7] 

A Receiver appointed by the Court is in no sense the 
owner of the property. He is merely an officer of the 
Court who is managing the property for the time being 
under the orders of the Court. Moreover, the use of the 
words ‘as the owner himself has’ in O. 40, B. 1 (1) (d). 
Civil P. C., shows clearly that the Receiver is some one 
other than the owner : A. 1. R. (13) 1926 Gal. 385, 
Bel. on; A.I.R. (21) 1934 P. C. 116 and (1937) 6 I. T.R. 
233 (Cal)., XHsfinp. [Paras 11, 12] 

The wording of S. 9 indicates that where the pro¬ 
perty is subject to a mortgage, the mortgagor is etill to 
be regarded as the owner liable to pay the tax. And 
from the use of the word ‘mortgage’ in cl. (iv) of sub* 
s. (1) of that section without any qualification or limi* 
tatioD to any particular form of mortgage, it is clear 
that this is so even in the case of a mortgage-in English 
form. [Para 8] 

S. K. Mazumdar—iOT Petitioner. 

8. N. Dutt —for Opposite Party. 

Meredith J. — This is a reference by the 
lDCome*tax Tribunal under S. 66 (i), Income- 
tax Act, and the question which has been refer¬ 
red to us is: 

"Whether, in the facts and circumstances of tbecase, 
the net annual value of the house properties under the 
management of the Receiver bas been rightly included 
in the asseesee’s assessment 

[ 2 ] The assessee is a Hindu undivided family. 
The reference relates to the assessment for the 
charge year 1943-44. The assessee borrowed 
money from one Kumar Framatha Nath Boy 
and others, and in order to secure the loan, exe¬ 
cuted a mortgage in the English form, trans¬ 
ferring the mortgaged property absolutely to 
the mortgagees, but subject to a proviso for re¬ 
transfer to the mortgagor on payment of the 
mortgage-money as agreed. The mortgagees 
brought an action upon the mortgage on the 
original side of the Calcutta High Court, and, 
during the pendency of the suit the High Court 
appointed a Receiver of the rents, issues and 
profits of the immovable properties comprised 
in the mortgage with power to him to get in 
and collect the outstanding debts and claims 
due in respect of the said property and with all 
the powers provided for in o. 40, R. 1, cl. (d), 
Civil P. C. The mortgagor defendants and all 
persona claiming under them were directed to 
deliver up quiet possession of the said property 
to the Receiver, and the Receiver was given 
liberty to pay one-half of the net collection ac¬ 
cumulated in his bands after payment of bis 
commission and other expenses to the plaintiffs 
and the other half to the defendants. The Re¬ 
ceiver accordingly took possession. 

[3] In the relevant year of account the Re¬ 
ceiver made certain realizations from sairatt 
fisheries, hats. etc. We are not concerned with 
that income. There was, however, house pro¬ 
perty in the possession of the Receiver, and the 
annual value was determined at Bs. 6279 which 
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sum Tvas brought under assesament by the 
Income-tax Officer on the footing that the as. 
sessee was liable under s. 9 of the Act. The Ap¬ 
pellate Assistant Commissioner reduced the 
quantum of the annual value to Bs, 4979 but 
maintained the decision that the assesses was 
liable to pay the tax. 

[4] The Tribunal took the same viewi point- 
ing out that, with regard to the annual value of 
the house property, under s. 9 it bad got to be 
assessed upon the owner, and it was, they said, 
well established that, although in the case of an 
English mortgage there is an absolute transfer 
in favour of the mortgagee, yet the mortgagor 
still retains the legal estate in himself. They 
relied upon the decision of the Judicial Committee 
of the Privy Council in the case of Ram Kinlcar 
V. Satya Ckaran, 66 i. A. 50 : (A. i. r. (26) 1939 
P. c. 14). 

[ 5 ] Section 9 (1), Income-tax Act, says that 
the tax shall be payable by an assesses under 
the head “income from property” in respect of 
the bona fide annual value of property consist¬ 
ing of any buildings or lands appurtenant there- 
to of which he is the owner, other than such 
portions of such property as he may occupy for 
the purposes of any business, profession or vooa- 
tion carried on by him, the profits of which are 
assessable to tax, subject to the following allow¬ 
ances, namely : (it is unnecessary to specify them 
here). 

[6] The question before us, therefore, is merely 
who is to be regarded as the owner within the 
meaning of this section ? There are three possi¬ 
bilities only: the mortgagor, the mortgagee or the 
Beceiver. Before the Tribunal it was contended 
for the assesses that the mortgagee was the 
owner. Before us the argument has been that 
the Beceiver must be treated as the owner. In 
my opinion, the view of the Tribunal was correct 
that the mortgagor must be treated as the owner. 

[ 7 ] That the mortgagee cannot be the owner 
is, I think, clear from the decision of the Privy 
Council already referred to. In that case it was 
held that even in regard to a mortgage in English 
form executed in India the legal estate still vests 
in the mortgagor. That would not be so in 
England, where it would be only an equitable 
estate in the hands of the mortgagor. But there 
is no equitable estate recognised in the Transfer 
of Properly Act, and what remains to the mort¬ 
gagor must be regarded as legal estate. 

[6] It is, to my mind, further clear from the 
wording of S. 9 itself that the Legislature con- 
templated that where the property was subject 
to mortgage, the mortgagor would still be re¬ 
garded as the owner liable to pay the tax. This 
seems to me evident from the provisions of S. 9 
U) (iv) which are : 


"Where the property is subject to a mortgage or 
other capital charge, the amount of any interest on 
such mortgage or charge; where the property is subject 
to an annual charge not being a capital charge, the 
amount of such charge; where the property is subject 
to a ground rent, the amount of such ground rent, and 
where the property has been acquired, constructed, 
repaired, renewed or reconstructed with borrowed 
capital, the amount of any interest payable on such 
capital." 

It will be noticed that the word "mortgage” is. 
used without any qualification or limitation to 
any particular form of mortgage, and will, there¬ 
fore, include a mortgage in English form. The 
provision means, therefore, that where the pro- 
perty is under mortgage the person liable for 
the tax will be entitled to au allowance for the 
amount of any interest on the mortgage. This 
can only refer to the mortgagor who is liable for 
the interest. So, for property subject to a mort¬ 
gage, the mortgagor is the person liable for tax 
within the meaning of s. 9. 

[ 9 ] ^Yitb regard to the contention that the 
Receiver should be regarded as the owner, this 
has been put forward on the view that the word 
"owner” in 9. 9 is not used in the strict sense. 
There is no warrant for any such contention. In 
Commissioner of Income-tax, Punjab, N. W. 
F., and Delhi Provinces, Lahore v. Dewan 
Bahadur Dewan Krishna Kishore, 68 I. A. 
166, at p. 168 : (A. I. R. (28) 1941 F. C. 120) Sir 
George Rankin said with reference to S. 9, In¬ 
come-tax Act : 

' Their Lordships cannot accept the suggestion that 
because the statute to be interpreted is an Income-Tax 
Act broader or more general notions of ownership than 
the Hindu Law affords are to determine the matter. 
The Act is an Indian Act, and the distinction takes its 
meaning from the Hindu Law." 

[10] In that case, moreover, it was laid down 
that the word "owner” in 8. 9 means the owner 
of the property itself and not the owner of the 
annual value, so that, in ascertaining who is liable, 
you have not to look to the receipt of the in¬ 
come from the prepay, or anything of the sort, 
but to the ownership of the property itself, and 
it was held in the case in question, which was 
that of an impartible estate, that the joint family 
was liable as owner of the property, and not 
the holder for the time being, who received and 
controlled the income. 

[Ill It is hardly necessary to observe that a 
Beceiver appointed by the Court is in no sense 
the owner of the property. He is merely an 
officer of the Court who is managing the pro- 
perty for the time being under the orders of the 
Court. His possession is the possession of the 
Court. But it could hardly be conteded that the 
Court is the owner of the property. 

[12] That a Beceiver appointed under o. 40,| 
R. 1 , Civil P. 0. is not an owner indeed appears^ 
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from the wording of the rule itself. Rule. 1 (l) 
(d) provides that the Court may by order 

“confer upon the receiver all such power?, ae to 
bringing and defending suits and for the realization, 
management, protection, preservation and improvement 
of the properly, the collection of the rents and profits 
thereof, the application and disposal of such rente and 
profits, and the execution of docamente as the oicner 
hxmself has, or such of those powers as the Court 
thinks fit." 

The use of the words “as the owner himself 
has” shows clearly that the Receiver is some one 
other than the owner. 

tl3J If authority be needed with regard to the 
position of a Receiver, it is to be found in Eas¬ 
tern Mortgage and Agency Co., Ltd, v. Muham¬ 
mad Fuzlul Qarim, 62 Cal. 914 : {a. I. R. (13) 
1926 Cal. 385). At p. 931 the learned Judges say: 

“The nature of the office of a receiver Is simply this; 
that he is an impartial person appointed by the Court 
to collect and receive pending the proceedings the rents, 
issues and profits of land or personal estate or other 
things in question which it does not seem reasonable 
to the Court that either party should collect or receive, 
The obj^'Ot sought by the appointment of a receiver is 
the safeguarding of pro[«rty for the benefit of those 
entitled to it. His possession is on behalf of and for 
the beoefit of all the parties to the suit in which be is 
appointed, and is the possession of all the said parties 
according to their titles. The property in bis hands is in 
custodui Ugxs for the person who can make a title to it. 
The title of the real owner is in no way affected either 
in theory or on principle by bis appointment. He collects 
and receives the rents, issues and profits not upon his 
own title but upon the title of some persons, parties to 
the action." 

With these observatioDS 1 respectfully agree. 

Ci4] Several cases have been cited before us 
with which 1 do not consider it necessary to 
deal in detail: Trustees of the Sir Currimbhoy 
Ebrahim Baronetcy Trust v. Commissioner of 
Income Tax Bombay, 61 I. A. 209 ; (a. I. R. 
(21 ) 1931 p. c. 116) refers to trustees whose 
position is entirely different from that of a re¬ 
ceiver. In the matter of the Official Assignee 
for Bengal, (1937) 6 I. T. B. 233 relates to the 
official assignee in pendency whose position 
again is not analogous to th# of a receiver. 

tl5] In my opinion, the Tribunal was right in 
the view which it took. The owner under the 
terms of the section must be the mortgagor and 
.cannot be either the mortgagee or the receiver 
appointed by the Court. Before I conclude it is 
perhaps desirable to mention that it is not 
contested that the assessee will be entitled to the 
relevant proportionate allowances under the pro¬ 
vision 1 have already referred to, s. 9 (i) (iv). 

[16) I would answer the reference in the 
manner I have above indicated. The Commia- 
Sioner of Income-tax is entitled to bis costs 
which we assess at Ba. 260. 

ti7] Agaruala C. J, — I agree. 

Answer accordingly. 
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Agabwala 0. J. AND Narayan J. 

Kaluram Agarwalla — Appellant v. Shyam 
Sunder Singh and others — Respondents, 

A. F. 0. 0. No 236 of 1946, Decided on 9th August 
1948, from order of Sub-Judge, Dhanbad, D/- 9th July 
1946. 

Civil P. C. (1908). S. 73—“Assets held by Court" 
—Appointment of receiver in execution for manage¬ 
ment oi judgment-debtor’s property — Moneys re¬ 
alised by receiver are assets. 

Where a receiver appointed in execution for manage” 
ment of the judgment-debtor’s property realires rents 
of the property the moneys in bis bands ate aseet^ held 
by Court within the meaning of S. 73: 26 Cal. 772, 
Rel. on. [Para 1) 

Annotation:—(’44-Com.) C. P. C. S. 73, K. 4. 

S. C. Tdazumdar and S. K. Masumdar — 

for Appellant. 

Narendra Nath Ray and Jyotxrmoy Ohosh — 

for Respondents. 

Narayan J.— This appeal is directed against 
an order of the Subordinate Judge of Dhanbad 
refusing the prayer of this appellant for rateable 
distribution. The respondents, Sb>amsunder 
Singh and others are the judgment-debtors, and 
it appears that several persons, including this 
appellant, have obtained decrees against them 
which have now been put under execution. In 
one execution case, namely, Execution Case No. 
547 of 1935, two pleaders practising at Dhanbad 
were appointed receivers under the provisions 
of o. 40, Civil P, C. and they w'ere authoriz¬ 
ed to take possession of tauzis Nos. 21 and 23 
appertaining to Eismat l/3 of Pandra excepting 
the property that had been sold in Exeontion 
case NO. 153 of 1982. These receivers have been 
managing the properties of the judgment.debtora 
since their appointment, and it is said that by 
granting coal mining leases in respect of some 
coal mines in Mauza Baragoria, a property 
attached by the order of the Subordinate Judge 
of Dhanbad in Execution Case No. 266 of 1937 
which is still pending, the judgment debtors have 
realised Ks. 60.0(X) as salami out of which 
Es. 49,600 is still lying with the receiver. The 
present appellant along with certain other 
persons who have got decrees against the judg¬ 
ment-debtors applied for rateable distribution of 
these assets, but their applications were rejected 
by the Court below on the ground that the 
money in the hands of the receivers has not 
been received by the Court under a process of 
execution. In my opinion, the view taken by the 
learned Court below cannot be supported. Even 
before the amendment of S. 73, Civil P. 0., it 
bad been held by tbe High Court of Calcutta in 
Fink V. Maharaj Bahadoor Singh, 26 oal. 772 : 

(4 0. W. N. 27) that rents of property underi 
attachment which have been realised by a receiver! 
appointed at the instance of one deoree-holdefi 
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rare a^ets realised by sale or otherwise in 
execution ot a decree within the meaning of 
S. 295, Civil P, 0. and that the appointment of a 
receiver by the Court at the instance of a judg- 
ment-creditor is a process of execution. According 
to the new S. 61, Civil P. C, the Court may, on 
the application of a decree* holder, order execution 
of a decree by appointing a receiver. This diacre, 
tion is regulated by the provisions of o. 40 
Rule 1 , Civil P. C. and clause (a) of that rule 
has been altered to allow the Court to appoint a 
receiver after decree. In this case it is common 
ground that the receivers, who are holding the 
assets for the distribution of which this appellant 
hM applied, were appointed in an execution 
case; and the judgment*debtors have stated in 
para 4 of their rejoinder petition that 

“ The reoeivere in consequence of this application 
have been making payments out of the amount lying in 
theic hands to such decree-holders who in considera¬ 
tion of the straitened foiancial position of the estate 
ate agreeable to allow substantial remission out of their 
dues.*’ 

The receivers are thus admittedly making pay- 
ments to some of the decree-holders, and it 
-cannot be presumed that they are making these 
payments without obtaining the sanction of the 
’Court. They having been appointed receivers in 
an execution proceeding and execution by 
•appointing a receiver being one of the modes of 
execution sanctioned by law, there is no reason 
why the money in their bands should not be 
treated as "assets held by a Court." As was 
observed by Fazal Ali J. (as he then was) in 
^atnarain Prasad Choudkury v. Mahahir 
Prasad Chovdhurvt 18 pat. 404 : (a. i. r. ( 26) 
1939 Pat. 892): 

'‘It is obvious that by the use of these words the 
legislature has considerably enlarged the scope of the 
section and it is no longer permissible to hold that 
rateable distribution must be confined only to those 
cases where assets are realised by sale or by some other 
process of execution." 

His Lordship further pointed out that the words 
of the new section are wide enough to cover not 
only the money which a judgment-debtor is 
compelled to pay, but also money voluntarily 
paid into Court by him to satisfy a decree under 
execution. In the case of Bhatoo Singh v. Raja 
Raghunandan Prasad Singh, 12 Pat. 772 : 
^a. I. R, (20) 1933 Pat. 803), a Division Bench of 
this Court held that money paid into Court for 
the benefit of a particular decree-holder under 
O, 21, Rule 89, Civil P, 0. becomes assets in 
the hands of the Conrt within the meaning of 
S. 73 of the Code and is available for rateable 
distribution in the same way as any other money 
paid in for bis benefit, whether realised by sale 
or paid in to avoid attachment. 

[2] We are, therefore, of opinion that the 
learned Subordinate Judge took an erroneous 
1949 P/17 & 18 


view of the law and wrongly rejected the appli- 
cation of this appellant for rateable distribution. 
The appeal is allowed with costs of both the 
Courts. The appellant will have rateable distri. 
bution of the assets in the hands of the re¬ 
ceivers. 

Agarwala C. J. — I agree. 

Appeal allowed. 


A. I. R. (36) 1949 Patna 129 [C. N. 41.] 

SiNHA AND MaHABIR PRASAD JJ. 

Sitaram Jagatramka and others — Peii. 
iioners v. The King. 

Criminal Revo. No. 197 of 1948, Decided on 16th 
June 1948, from order of Addl. Sessions Judge, Singh- 
bhum, D/- 10th January 1946. 

Bihar Private Forests Act (III (3] of 1946), 
S. 21—Publication of order under S. 21 (1) in pres¬ 
cribed manner is imperative under S, 21 (2)—Rules 
as to mode of publication not framed at time of 
publication of order—Order not re-published after 
rules were made — Contravention of order is no 
offence. 

Section 21(2) of the Act makes it imperative that the 
order under S. 21 (1) shall be published in the prescri¬ 
bed mannor. It is not enough to publish it io any other 
manner than the one prescribed by the rules. So long 
as the rules prescribing the manner of publication are 
not framed, tbe order under S. 21 (1), even if issued, 
cannot be published and made effective. [Para 6] 

Hence, where an order under 8. 21 (1) was promul¬ 
gated at a time when no rules prescribing tbe manner of 
publication of the order bad been framed and the order 
was not republished in tbe prescribed mauner after the 
rules bad been framed and published, a person cannot 
be convicted for a oontravention of tbe order: A. I. R. 
(33) 1946 Pat. 122 and A.I. R. (32) 1945 Pat. 307, Diat- 

[Para 6] 

Baldeo Sahay and Ramanand Sinha _for Peti¬ 

tioners. 

K. P. Farma—for the Crown. 

Mahabir Prasad 3 — The petitioners were 
tried by a Magistrate, First Class, Jamshedpur, 
and convicted for having contravened tbe provi¬ 
sions of S. 21, Bihar Private Forests Act and 
sentenced to pay a fine of Bs. lo each, and in 
default to suffer simple imprisonment for 5 days 
each. They have also been directed to pay Hs. 6 
as damage for the destruction caused by them 
under S. 12 (3), Bibar Private Forests Act. 

[2] What is alleged against them by the 
prosecution is that they cut and cleared the 
forest situated in village Ghosda and uprooted 
the stumps of tbe trees in that forest which by a 
notification under s. 14 (o), Bibar Private Forests 
Act, was declared to be constituted as a private 
protected forest.'It appears that a Notification 
NO. 6353-VI.F.84, dated 8th July 1946 was issued 
by Government under S. U{c) of the Act declar- 
ing that it was proposed to constitute such 
forest as mentioned therein as a private protec¬ 
ted forest. The notification was published at tbe 
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spot on 27th September 1946 by a beat of drum. 

A report was submitted by the forest guard on 
7th November 1946 to the Forest Department 
stating that the petitioners were found uprooting 
the stumps and otherwise damaging the forest. 

On such report being submitted, a complaint was 
lodged by the Forest Department against these 
petitioners before the Sub-divisional Officer of 
Dhalbhum on 15th November 1946. The peti¬ 
tioners were summoned, tried and convicted as 
already stated. As the sentence passed was un¬ 
appealable, an application was filed before the 
Sessions Judge by the petitioners for a reference 
to this Court. The learned Additional Sessions 
Judge refused to refer the case to this Court. 
Hence this application in revision. 

[8] This matter was originally placed before 
his Lordship the Chief Justice sitting singly who 
on account of the importance of the questions 
raised in the case ordered it to be placed before 
a Division Bench. 

[ 4 ] Petitioner! and petitioner 2 are direc¬ 
tors of Messrs. Pbarat Sebai Grass Ltd., a 
company registered under the Indian Companies 
Act having its registered office at 71 Cross 
Street, Calcutta, and other petitioners are em- 
ployees of this company. On 30th June 1946 this 
nnTTipany tooh settlement of 329 bighas of lands 
from one Bhagat Chandra Adhikari and others 
with the rights to cut. clear and reclaim the 
aforesaid lands, the proprietors Adhikaris agree¬ 
ing to execute a deed of lease subsequently. 
This agreement was contained in a note dated 
30th June 1946. On 8th July 1946 Government 
notification under S. 14, Bihar Private Forests 
Act was issued. This notification provided that 
any landlords whose interest was likely to be 
affected by the declaration of the forest as pri¬ 
vate forest were to apply within three months 
from the date of the notification to the Deputy 
Commissioner of Singhbhum by an application in 
writing stating their objections to the said forest 
being constituted as a private protected forest. 
Simultaneously with this notification, there was 
also an order issued by the Provincial Govern¬ 
ment under S. 21, Bihar Private Forests Act 
prohibiting, subject to certain conditions and 
exceptions as specified in the order, the cutting, 
collection, and removal of any trees or any class 
of trees in the forest in respect of which the 
notification under s. 14 declaring that the forest 
was proposed to be constituted a private proteo- 
ted forest was being issued. The petitioners 
have been convicted and sehtenced as stated 
above for having disobeyed this order of the 
Provincial Government. The notification under 
B. 14 and the order under S. 21 were proclaimed 
by a beat of drum on the spot on 27th septem- 
hev 1946. Bajni Eant Adhikari, one of the lessors 


A. I. B. 

of the petitioners’ company, lodged an objeotioa^ 
before the Deputy Commissioner, Singhbhum, on^ 
7 th October 1946 against the lands being declared 
as a forest area and the Bihar Private Forests 
Act being made applicable to them. He also 
informed the authorities that he had given the 
aforesaid lands in lease to the petitioners com¬ 
pany, and that the petitioners’ company were 
cultivating them. It appears that under sub-s. (2) 
of S. 21. Bihar Private Forests Act the order 
contemplated in sub-s. (l) of the said section has 
to be published in the neighbourhood of the said- 
forest in the prescribed manner, that is to say, 
in the manner prescribed by the rules framed 
under the Act. It appears that the rules for 
publishing the orders passed under S. 21 of the Act 
were framed and published on 2l8t October 1946. 
There was no fresh publication of the order under 
S. 21 of the Act in accordance with the rulea 
prescribing the manner of publication of such an 
order. On 7th November 1946 the present occur¬ 
rence is alleged to have taken place. In the 
Bihar Gazette dated 17th July 1946 notification 
No. 6368.VI.F-84R, dated 8th July 1946 was publi¬ 
shed. A reference to the Gazette of the date- 
publishing the notification shows that this notifi¬ 
cation was not authenticated in the manner 
specified in rules made by the Governor in that 
behalf, for, it does not bear at the end the usual 
signature of a Secretary under the endorsement 
“by order of the Governor of Bihar.” 

[6] It has been contended on behalf of the 
petitioners by Mr. Baldeo Sahay that the order 
under 8. 21 of the Act for the disobedience of 
which the petitioners have been convicted waa 
not published and could not be published in the 
manner prescribed by the rules because on the 
date this order was passed and is alleged to have 
been published, rules prescribing the manner in 
which such orders had to be published were not 
framed. It will be seen that while it is alleged 
that this order was proclaimed by a beat of drum 
on 27th September 1946 roles prescribing the 
manner of their publication came to be framed 
on 2ist October 1946. Sob-section (2) of S. 21 
lays down that “such order shall be published in 
the neighbourhood of the said forest in the pres^ 
cribed manner.” There being, therefore, no due 
publication under S. 21 of the Act in the circum¬ 
stances of the present case, no one can be pros^ 
cuted for having disobeyed this order. Thia 
contention has great force. Sub-section (2) w 
S. 21 of the Act makes it imperative that the 
order shall be published in the prescribed manner. 
It will not do to publish it in any other manner 
than the one prescribed by the rules. So long as 
the rules prescribing the manner of publication 
were not framed, the orders under S. 21, 
issued, could not be published and made effec- 
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Itive. Publioation of this order by the beat of 
drum was not enough. 

[6] It has been argued by Mr. K. P. Varma 
on behalf of the Crown that there oau be no 
doubt on the evidence in the case that the peti- 
tionera had the knowledge that the notification 
containing prohibition against cutting, collection 
and removal of any trees under s. 21 of the Act 
had been issued, and, therefore, it must be held 
that the publioation of this order in the manner 
as stated by the peon who proclaimed it by the 
beat of drum was sufiScient compliance of sub- 
s. (2) of s. 21 of the Act. Reliance has been 
placed on a decision of this Court in the case of 
Prahlad Bai v. Emperor A. i. r. ( 33 ) 1946 

Pat. 122 : (48 or. L. j. 173) on behalf of the 
Crown in support of the proposition that what 
matters is the knowledge of the person concern¬ 
ed, and if that is proved, it is not necessary for 
the-prosecution to prove that the order was 
published in the manner prescribed. It will be 
seen that in this case the Ewcused were convicted 
for contravening the order of the Sub. divisional 
Magistrate made under R. 81 (2)(b), Defence 
of India Rules prescribing the sale of certain 
commodities above a certain rate. The prosecu¬ 
tion offered no direct evidence of the method of 
publication or of the method prescribed by the 
Sub-divisional Magistrate for publioation of hia 
order as required by R. 119 . Defence of India 
Rules. It will be remembered that R. 119, 

Defence of India Rules, laid down that the 
authority making the order under the Defence 
of India Rules was to indicate the manner in 
which the order made by them was to be publi¬ 
shed. The question that arose in that case was whe¬ 
ther on the facts proved in that case, it could be 
held that the authority making the order had 
determined the manner in which the notice 
under the order was to be published, and that 
the order had been so published before the alle- 
ged offence had been committed by the accused. 

It was held that from the finding in the case 
that the accused issued a cash memo wrongly 
showing that the prices that they had charged 
were the prices prescribed by the Sub-divisional 
Magistrate, it was clearly inferable that they not 
only knew that the Sub-divisional Magistrate 
had made an order fixing the prices of various 
commodities at certain rates but that knowledge 
of that order had been brought to the notice of 
the accused in the manner contemplated by the 
Sub-divisional Magistrate. In the present case 
from the finding that the petitioners had know¬ 
ledge of the order issued under s. 21 of the Act, 
it cannot be inferred that this order was publi- 
shed in the manner prescribed by the rules 
which came to be framed long after the alleged 
publioation. This case, therefore, does not help 
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the prosecution. In a number of cases where 
prosecutions were launched for disobedience of 
orders made under R. 81(4). Defence of India 
Rules, the accused were held not to have commit- 
ted the offence if the prosecution failed to prove 
that the competent authority had determined 
the manner in which a notice of the order was 
to be published, and that the order had been so 
published before the alleged offence had been 
committed by the accused. The case of Jagar- 
nath Shah v. Emperor, a. I. r. (82) 1945 
Pat. 307 : (24 pat. 29) may be cited as an in- 
stance. It is clear that in the present case the 
Provincial Government had not determined the 
manner in which the order under s, 21 had to 
be published, and there is no evidence that when 
the rules prescribing the manner of the publica¬ 
tion of the order came to be framed on 2 i 3 t 
October 1946 the order under S. 21 of the Act was 
republished in the manner prescribed in the rules 
before the alleged offence was committed. There 
is, therefore, no escape from the conclusion that 
the conviction of the petitioners for having 
contravened the order in question is bad in law 
and cannot stand. 

[ 7 ] Mr. Baldeo Sahay on behalf of the peti¬ 
tioners raised other contentions also. He argued 
that there has been no contravention of s. 21 , 
Bihar Private Korests Act, 1946, inasmuch as the 
aforesaid notification provided exception in 
favour of landlords from cutting the trees and 
the petitioners’ company being lessees and land¬ 
lords were entitled to cut the trees for making 
the land fit for cultivation. Their act of clearing 
the lands for the purpose of cultivation and of 
digging the roots of trees would clearly come 
within exception 10 of the said notification. He 
also raised the contention that the notification 
containing orders of the Government under 
Ss. 14 and 21 of the Act, dated 8th July 1946 
was inoperative as it was not duly authenticated 
in the manner required by S. 69, Government of 
India Act, and no conviction for disobedience of 
such an order of the Provincial Government can 
be had. As the first contention raised by him 
succeeds, it is unnecessary to deal with the other 
contentions. 

[8] In the result, the conviction of the peti. 
tioners and the sentence passed against them 
are set aside, and the fines, if paid, are ordered 
to be refunded. The rule is made absolute. 

Sinha I agree. 

K.S. Conviction and sentence set aside. 
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A. I. R. (^6) 1949 Patna 132 [C. N, 42.] 
Shearer and Reuben JJ. 

Bardeo Uissir^Appellant v. The CoTumrs, 
of Gaya Municipality and another—Bespon. 

^6^ltS 4 

a. F. a. D. No. 1159 of 1946, Decided on 4th May 
1948, from decision of Addl. Sab*Judge, 2Qd Court, 
Gava, D/- lltb April 1946. 

Calcutta Survey Act (I [1] of 1887), S. 22 — No 
dispute on question of demarcation and no actual 
demarcation -Person is not prevented from show¬ 
ing that line in survey map representing boundary 
between his and neighbour’s premises is erroneous: 

18 P. L. T. 466 : A. 1. R. {24) 1937 Pat. 516: I7l I. C. 

45, OVERRULED. , ^ ^ 

Section applies only where a boundary ^ is dema^ 
cated after a decision of a dispute regarding it. In such 
a case a suit by the party aggrieved by the decision 
abouid be brought within the period of one year of the 

notidcation. ^ , .. 

But where there has been no dispute and no actual 

demarcation of the boundary, a person is not prevent¬ 
ed by the section from showing that a line in tne 
survey map representing the boundary between his pre- 
r/es and Ihe premises of hie neighbour was erroneous 

In such a case a presumption of ^ ^ ^ re¬ 
doubt. attach to the eurv^ • A I R (24) 

B N. Rai and Vgrah Singh — for Appellant. 
Rajkuhore Prasad and S. M. 

Shearer J._This second appeal arises out o! 

a suit which has been dismissed on the ground 

that it 13 hot maintainable by reason of the 

provisions contained S. 22, Calcutta Survey Act, 

1887. That section is in these terms; 

“No suit shall lie to set a^ide any deiharcation of 
boundaries made under the provisions of this Act 
unless brought within one year from the date of the 
notification mentioned in the last preceding section.” 

The survey of the Gaya Municipality under the 
provisions contained in the Calcutta Survey 
Act, 1887, was made in 1914. The subject-matter 
of the suit was a narrow atrip of land situated 
between the houses of the plaintiffs on the one 
hand and of one Kedar Nath on the other. 
This ICedar Nath is or was an employee of the 
Gaya Municipality. Apparently, the plaintiffs 
wished to build on this strip of land or on a 
portion of it and this was resented by Kedar 
Nath. The (3aya Municipality then prosecuted 
the plaintiff on the ostensible ground that he 
had encroached on a municipal nali or drain. 
There is a nali or drain which runs from east 
to west in front of the houses of the plaintiff 
and Kedar Nath. The land which is the sub¬ 
ject-matter of the suit runs from north to south 
and joins this nali or drain. The ground on 
which the prosecution instituted by the muni¬ 
cipality was sought to he justified and, indeed, 
the ground on which the present suit has been 
dismissed, is that there is no line in the muni¬ 
cipal survey map to show where exactly the 
land in suit, which admittedly was used as the 


sole means of ingress and egress from the houses 
of the plaintiff begins. In other words, it can, 
perhaps with a certain amount of plausibility 
be contended that the land in suit is really part 
and parcel of the municipal nali or drain, or, 
at all events, that it appears to be so as shown 
in the map. The land in suit is several times 
broader than the nali or drain and, as I have 
just said, it really is a lane or pathway and not 
a nali or drain, although water from the eaves 
of the plaintiff’s house may drop into it and be 
carried into the nali or drain proper which runs 
in the opposite direction. For my own part it 
seems to me perfectly clear that a trivial mis- 
take was made by the amin who prepared the 
municipal survey map and who omitted to show 
the southern boundary of the nali or drain as 
extending across the mouth or opening of this 
foot-path or lane. I will, however, deal with 
the case in the way it was dealt with^in the 
Court below, namely, on the assumption that, 
80 far as appears from the municipal survey 
map, the land in suit is, in fact, part of the 
municipal nali or drain. Is the mere circum¬ 
stance that it was so shown sufficient to render 
the present suit not maintainable because a 
period of nearly thirty years had elapsed before 
it was instituted since the completion of the 
municipal survey? The Courts below, which 
both came to the conclusion that the land in 
suit did in fact belong to the plaintiff were com¬ 
pelled to hold that, nevertheless, the suit was 
not maintainable by reason of a decision of a 
Judge of this Court, sitting singly, in MunicU 
pal Commissioners of the Gaya Municipality 
V, Bupkali, 18 P. L. T. 466 : (A. I. R. (24) 1937 
pat. 616 ). In that case Agarwala J., as he then 
was, made the following observations*. 

“The scope of S. 22, Survey Act, is, in my opinion, 

quite difierent. It definitely bars any suit not brought 
within a year from the date of the notification ap¬ 
proving the Survey if the object of the suit is to 
aside any demarcation or boundaries made under the 
Act. It is fallacious to contend that a mere declaratory 
suit has not the efieot of setting aside any demamation 
or boundaries. The boundaries stated in the Survey 
are supposed to correspond with the title and, 
fore, any decision affecting the title necessarily affects 
the boundaries that have been demarcated and when 
the plaintiff sues for a declaration that her title exisw 
over an area in excess of the area inolnded within tne 
boundaries that have been demarcated, the suit is m 
effect a suit to set aside the demarcation of the bounu- 


aries. 


>1 


With the greatest respect, it appears to me that 
the expression “demarcation of boundaries wnion 
occurs in S. 22 , Calcutta Survey Act, 1887, must 
be given its natural meaning, which is the 
ing out or laying down of a boundary, ih® 
preamble to the Act states: 

•‘Whereas it is expedient to provide for the survey 
and demarcation of lands. . . « 
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which suggests that the legislature realised the 
difference between showing in a map the line 
representing an admitted boundary or a boun« 
dary which was disputed and was fixed by the 
survey authorities and the marking out or lay. 
ing down of a boundary on the actual land. 
Mr. Rajkishore Prasad for the respondents, in- 
vited our attention to s. 18 of the Act and pointed 
out that the Superintendent had a discretion to 
erect temporary or permanent boundary marks 
or not to erect them. Clearly, when there has 
been a dispute over a boundary and when the 
decision come to by the authority which decides 
the* dispute, is that the existing boundary is 
correct, there is no need to put down boundary 
marks of any kind. Nevertheless, it might, 1 
think, quite properly be said that in such a case 
tile boundary has been demarcated. It is im. 
portant to notice that the power conferred on 
the Superintendent by the Act is merely a power 
to decide questions of possession and not of title, 
that is, the Superintendent is bound to discover 
where exactly the boundary line is situated ac* 
cording to the facts of possession and, if it does 
not exist on the ground, to lay it down. It is 
perfectly reasonable, that when this has hap. 
pened, a suit by the party aggrieved at the 
decision should be brought within a compare. 
|tively short period. Clearly, however, it would 
be in the highest degree unreasonable that when 
there had been no dispute and no actual de- 
marcation of the boundary, a person should be 
prevented from showing that a line in the 
survey map representing the boundary between 
his premises and the premises of his neighbour 
was erroneous. In such a case a presumption 
of correctness would, no doubt, attach to the 
survey map, but it would be a rebuttable pre. 
sumption. With the greatest respect I am unable 
to regard the observations made in Municipal 
Commissioners of the Gaya Municipality v. 
Mt. BupkaH, 18 P. L. T. 466 : (A. I. R. (24) 
1987 pat. 516) as stating the legal position cor* 
reotly and I am unable to follow it. As I have 
already said, the Courts below have both come 
to the conclusion that the land in suit belongs to 
the plaintiff. The appeal will accordingly be 
allowed and the suit will be decreed with coats 
throughout except that no damages on account 
of the removal of building materials will be al. 
lowed as against the contesting defendant. Mr. 
B. N. Bai, for the appellant said that his client 
did not press for such a decree. 

Reaben J. — I agree. 

B.G.D. Appeal allowed. 
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FULL BENCH 

Meredith, Sinha and Ramaswami JJ. 

Maqbool Alam Khan — Petitioner v. Mt. 
Khodaija Begum — Opposite Party. 

Civil Revn. No. 324 of 1918, Decided on 7th Septem¬ 
ber 1948, from order of Munsif, Second Court, Sasarara, 
D/- 5th May 1948. 

(a) Civil P. C. (190S), S. 144 — ‘‘Varied or re¬ 
versed”—Reversal or variation may not be in same 
proceeding or by superior Court. 

The phrase "varied or reversed” in S. 144 is unquali¬ 
fied and ooght to receive its full force and effect. There 
is no warrant for construing the section in a limited 
sense, as meaning that the decree should be reversed or 
varied only by a superior Court in the same proceed¬ 
ings. The decree may be varied or reversed not only 
by an appeal bat by revision to a superior Court, 
Similarly, a Court may review its own decree andjsot it 
aside. If a decree is obtained by fraud or granted by a 
Conrt that has no jurisdiction, such a decree may doubt¬ 
less be varied or reversed by a suit brought in different 
Court. Court has jurisdiction to order restitution under 
S. 144 even if the decree is modified or reversed by a 
Court of co-ordinate jurisdiction in a separate suit. The 
section does not provide for an order of restitution to 
be made in any particular form or proceeding or by any 
particular Court : A. I. R. (3) 1916 Pat. 400; Obxter of 
Rowland J. in A I.R. (25) 1938 Pat. 447, Dtssenf.; Caso 
law reviewed. [Paras 5, 6 A 17] 

Annotation : (’44-Com.) Civil P. C., S. 144, N. 4. 

(b) Interpretation of statutes — Words of limita¬ 
tion are not to be read into statute if it can be 
avoided : (1883) 11 Q. B. D. 638, Rel.on. [Para 6] 

(c) Interpretation of statutes ^Meaning of words 
—When a word is capable of being construed 
either in its popular sense or as a word of art, it is 
for those who assert that it is used in a technical 
and not in a popular sense to establish the fact : 
(1876) 2 Q. B. D. 26 ; (1881) 8 Q. B. D. 247 and (1913) 

3 E. B. 212, Rel. on. [Para 6} 

(d) Civil P.C. (1908), S. 115—Other remedy — 
Order of Munsif under S. 144—Appeal lies to Dis¬ 
trict Judge — High Court cannot interfere in revi¬ 
sion—Civil P. C. (1908), S. 144. [Paras 18 and 19] 

Annotation : (’44-Com.) Civil P. C., S. 115, N. 8; 

S. 144, N. 36. 

Lalnarayan Sinha, Nieamuddin Khan and R. S. 

Sinha — for Petitioner. 

Pre)n Lall and S. Anwar Ahmad — 

for Opposite Party. 

Ramaswami J. — Before formulaticg the 
question of law involved in this reference, it is 
necessary to set out the material facts which 
though complicated are not in dispute. Hamid 
Ali and Mahmood AH (sons of Ahmad Ali by 
bis first wife) were recorded as holders of a 
tenure of 88 acres odd under KhewatNO. 4, Touzi 
NO. 8309 of village Babbnaul. In 1926 the Maha¬ 
raja of Dumraon obtained a decree for rent 
against the recorded tenants. In execution of 
the decree, Latafat son of Sheikh Asghar Ali 
purchased the tenure and obtained delivery of 
possession over it. Sheikh Asghar Ali was the 
son of Ahmad Ali through his second wife, Elahi- 
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jan. Id 1939 Mt. Najma wife of Sb. Amanat Ali, 
brother of Sk, Asghac Ali, brought a title suit 
(NO. 127 of 1939) for declaration that the decree 
obtained by Maharaja Bahadur of Dumraon was 
merely a money decree, that Latafat obtained 
only the right and interest of Hamid Ali and 
Mahmood Ali by the execution sale. Mt. Najma 
alleged that her share was unaffected, and asked 
for partition. While this suit was ponding, the 
Maharaja Bahadur brought a rent suit against 
Latafat and obtained a decree in execution of 
which Latafat’s interest was purchased by Mt. 
Khodaija. At the instance of Mt. Najma Khodaija 
was made a party in Title Suit No. 127 of 1939. 
In this suit Najma ultimately obtained a decree, 
in execution of which the tenure was partitioned 
and Najma was given delivery of possession of 
her share. But in I9i4 Mt. Khodaija brought a 
Title Suit (no. 126 of 1944), for setting aside the 
decree obtained against her in Title Suit no. 127 
of 1939. The suit was dismissed in the trial Court 
but decreed in appeal. A second appeal was pre* 
ferred to the High Court, but the parties effected 
a compromise and the Court allowed the appeal 
in terms thereof. According to this compromise 
the name of Khodaija was expunged from the 
category of defendants in Title Suit No. 127 of 
1939, though "the decree will stand in other 
respects." Mt. Khodaija then applied to the 
Munsif for restitution alleging that on account of 
the compromise the decree in Title Suit no. 127 
of 1939 was reversed so far as she was concerned. 
The application was contested by Mt. Najma’s 
heirs. But the Munsif held that S. 144 applied 
and ordered that Mt. Khodaija ought to be 
restored to possession and to be granted mesne 
profits. 

[ 2 ] Against this order Mt. Najma’s heirs have 
obtained a rule from this Court under S. 115 , 
Civil P. C. 

[3] The question which presents itself on the 
threshold of this case is whether High Court is 
competent to revise the order of the Munsif 
directing that restitution should be made. 

[3a] For the opposite party learned advocate 
relied upon the Full Bench case, Jogendra Nath 
Singh v. Bira Sahu, A.I.R. (35) 1948 all. 262: 
(1948 A. L. j. 25 (P.B.)), and contended that the 
order of the Munsif being made under S. 144 an 
appeal lay to the District Judge and the High 
Court bad no jurisdiction to interfere. On the 
contrary, learned advocate for the applicant re¬ 
ferred to Bam Tahal Singh v. Sukeswar Be- 
yain, 1 pat. L. j. 143 : (A. l. R. (3) 1916 Pat. 400) 
and maintained that S. 144 was confined to cases 
in which the decree had been varied or reversed 
by a superior Court, that the Munsif had no 
jurisdiction to order restitution in the present 
case. 


[4] The answer to the problem depends upon 
the proper construction of S. 144, Civil P. 0. 

[5] Section 144 (l) enacts : 

"Where aod in so far as a decree is varied or reversed, 
the Court of first instance shall, on the application of 
any party entitled to any benefit by way of restitution 
or otherwise, cause such restitution to be made as will, 
so far as may be, place the parties in the position which 
they would have occupied but for such decree or such 
part thereof as has been varied or reversed." 

For the applicant it was argued that Courts of 
concurrent jurisdiction could not "reverse’* or 
"vary” each other’s decree, that a decree was 
reversed or varied only when it is modified or 
set aside in the same proceedings by a superior 
Court. It was urged that the phrase "Court of 
first instance" contemplated that the variation 
or reversal of the decree should be made by a 
superior Court. 

[6] In my view, there is no warrant for con¬ 
struing the section in this limited sense. The 
phrase "varied or reversed" in the present sec¬ 
tion is unqualified and ought to receive its full 
force and effect. It is an established rule that 
words of limitation are not to be read into a 
statute if it can be avoided. In B. v. Liverpool 
J^cstices, (1883) 11 Q. B. D. 638 : (52 L. J. M. C. 
114) Bowen L.J. emphasised this cardinal point: 

‘ One objection which is to my mind almost conclu¬ 
sive evidence against it (the decision in Ex -parte Todd, 
(1855) L. J. B. E. 20 : (3 W. B. 644)), is this that so to 
construe the section is reading into it words which limit 
its pri7)ia facie operation, and make it something 
difierent and smaller than what its terms express. Now 
certainly we should not readily acgaiesce In a constrno- 
tioD which limits the operation of the section so as to 
make the remedy given by it not commensurate with 
the mischief which it was intended to cure." 

For the applicant it was suggested that the 
phrase 'varied or reversed’ was used in a technical 
sense, that the phrase exclusively meant that 
variation or reversal of decree should be by 
appeal in the same proceeding. In my opinion, 
this argument is unfounded and there is no rea¬ 
son to hold that the phrase is used in such a 
restricted technical sense. A decree may be vari¬ 
ed or reversed not only by an appeal but by 
revision to a superior Court which may either 
affirm, set aside or modify the decree. A Court 
may review its own decree and set it aside. If a 
decree is obtained by fraud or granted by a Court 
that has no jurisdiction, such a decree may doubt¬ 
less be varied or reversed by a suit brought in a 
different Court. When a word is capable of being 
construed either in its popular sense or as a 
word of art, it is for those who assert that it is 
used in a technical and not in a popular sense 
to establish the fact LSharp v. DaweSt (1876) 2 
Q. B. D. 26 : (46 L. J. Q. B. 104), Nuth V. Tam- 
plin, (1881) 8 Q. B. D. 247 : (61 L. J. Q. B. 177), 
Inland Bevenue Commissioner v. Gi’ibble, 
(1913) 3 K B. 212 : (82 L. J. K. B. 900)1. 
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Ct] In my opinion S. 144 13 worded in very 
comprehensive terms, and ought not to be nar. 
rowly construed. Its object is to put right what 
was originally an error of the Court and to re- 
etore the parties to the position they would have 
occupied but for the Court’s erroneous decree. 
The principle of the doctrine of restitution is that 
on the reversal of a judgment the law raises an 
obligation in the party to the record who recei* 
ved the benefit of the erroreous judgment to 
make restitution to the other party for what he 
had lost. This obligation it is the duty of Courts 
to enforce. 

[8] In Rodger v. Comptoir d* Escompte de 
Paris, (1S71) L. B. 3 p. c. 465 : (40 L. j. p. c. 
1 ). Lord Cairns laid strees on this principle. 

‘‘Ooe of the first and highest dnties of all Courts is 
to take oare that the act of the Court does no injury to 
any of the suitors and when the expression 'the act of 
the Court' is used, it does not mean merely the act of 
the primary Court, or of any intermediate Court of 
appeal but the act of the Court as a whole from the 
last Court which enjoys jurisdiction over the matter 
up to the highest Court, which finally disposes of the 
case." 

[ 9 ] The decision of the Judicial Committee in 
Jai Berham v. Kedar Nath Marwari, 49 1 . A. 
361 : (a. I. R. ( 9 ) 1922 P. C. 269), is authority for 
the view that S. 144 ought not to be narrowly 
construed. In that case a sale in execution of a 
decree was set aside against a purchaser who 
was stranger to the decree. The Subordinate 
Judge ordered restoration of the property with 
mesne profits but made no order as to the pur* 
chase price. On appeal, the High Court modified 
the order of the Subordinate Judge to the effect 
that before properties were restored to the judg¬ 
ment-debtor they ought to pay the auction-pur¬ 
chasers the price paid into Court. The judg¬ 
ment-debtors then appealed to the Judicial 
Committee who held that the Court’s duty to 
order restitution arose under S. 144 as also under 
its general jurisdiction. Lord Carson observed : 

"On the main guestlon, namely, wbetber the auction 
purchasers are entitled to repayment of the deposit paid 
into Court as a condition precedent to their handing 
over possession to the judgment'debtors, their Lordships 
are in agreement with the judgment of the High Court, 
and think the order already referred to should on. this 
point be affirmed. It is the duty of the Court under 
8. 144, Civil P. 0., to ‘place the parties in the position 
which they would have occupied, but for such decree 
or such part thereof as has been varied or reversed.* 
Kor indeed does this duty or jurisdiction arise merely 
under the said section. It is inherent in the general 
jurisdiction of the Court to act rightly and fairly ao* 
cording to the circumstances towards all parties invol* 
ved." 

[ 10 ] The constcucfcion X have adopted finds 
direct support in the Madras decision Tangatur 
Subbarayudu v. Yerram Setti Seshasani, 40 
Mad. 299 : (A. 1 . B. ( 4 ) 1917 Mad. 293). In that 
«ase an order in execution proceedings recognized 


the transfer of a decree and allowed the proceed¬ 
ings to proceed. But in a subsequent suit the 
transfer was declared invalid and the decree, 
holder was restrained from receiving the decre- 
tal amount. The High Court held that the 
judgment-debtor was entitled to restitution, that 
8 . 144 was not confined to cases whore restitu¬ 
tion was claimed on the reversal of a decree in 
first or second appeal. Provided the decree was 
varied or reversed, the section applied; however 
the reversal or variance had been effected. The 
High Court referred to Shama Purshad Roy 
Chowdary v. Hurro Purshad Roy Chotvdary, 
10 M. I. A. 203; (2 Suther 103 (P.c.)) in which the 
Judicial Committee stated : 

“Tha original decree or judgment must be taken to 
be subsisting and valid until it bas been reversed or 
superseded by some ulterior proceeding. If it bos been 
so reversed or superseded the money recovered under it 
ought certainly to be refunded. The true question, 
therefore, in such oases is, whether the decree or judg¬ 
ment under which tho money was originally recovered 
has been reversed or superseded." 

[11] This construction is also adopted in the 
Full Bench decision, Jogendra Nath Singh, 
A. I. R. (35) 1943 ALL. 252 : (1948 A. L. J. 25 
(p. B.)). In that case one Jogendra Nath was in 
possession of some properties as a member of 
joint Hindu family. He was dispossessed by Nan- 
dan Sahu who had obtained a decree against 
Fateh Bahadur Singh, father of Jogendra Nath. 
Nandan Sahu bad put the properties to sale and 
purchased it himself. Jogendra Nath then insti- 
tuted a suit. It was dismissed in the first Court. 
On appeal the High Court allowed the appeal 
and ordered that the auction sale should be set 
aside on the ground that the decree in the first 
suit was not binding on the joint family of 
Fateh Bahadur Singh and his son Jogendra 
Nath. As a result, Jogendra Nath was restored 
to the possession of the properties. He tbeu filed 
an application asking that he should obtain the 
mesne profits. The Subordinate Judge held that 
the application could not be entertained under 
S. 144. The High Court reversed the order, held * 
that Jogendra Nath was entitled to restitution 
and sent the case back to the Subordinate Judge 
for determination of the amount of mesne 
profits. 

[12] In Raghu Singh v. Shew Prosad Rai, 

17 I. c. 121 : (16 c. L. J. 135), the Calcutta High 
Court (Mookerjee and Beachcroft JJ.) observed 
thats. 144, Civil?. C., was enacted with a view 
to shorten litigation and afford speedy relief, 
that a narrow construction of the section so as to 
restrict its application should not be adopted. In 
that case a successful plaintiff in a suit for 
possession took possession of the property by 
force and not by execution of the decree. The 
decree was set aside on appeal and defendant 
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applied for restitution of the property with 
mesne profits. It was objected that s. 144 could 
not apply since the respondent did not obtain 
delivery of possession by execution of the decree. 
The High Court rejected this argument holding 
that s. 144 ought not to be narrowly construed. 

[13] In Birajlal v. Damodar Das, 44 ALL. 
665: (A. I. R. (9) 1922 ALL. 238), Walsh J. reite¬ 
rated that S. 144 was very wide in its terms, that 
it included matters which an execution Court or 
appellate Court could not ordinarily deal with, 
that the word “party” was not used in the section 
in the limited sense of "party to suit’* but may 
include assignees of the decree. The Allahabad 
case was quoted with approval by Mockett J. in 
Kadtrvelu v. Kempu, 1940-2 M. L. j. 877 : 
(A. I. B. (28) 1941 Mad. 316) where the learned 
Judge construed the word "party” as including 
persons who were subsequently concerned. 

[14] For the applicant learned advocate re¬ 
ferred to Chintaman Singh v. Chuni Sahu, 
1 Pat. L. J. 43 : (A. I. R. (3) 1916 Pat. 299). In 
that case the appellants had obtained an ex parte 
decree for rent against the respondent in execu¬ 
tion of which they caused the respondent's hold¬ 
ing to be put up for sale and purchased it them¬ 
selves. Subsequently the ex parte decree was set 
aside and in the meantime the appellants bad 
been placed in possession and they had reaped 
the crops. The respondent then instituted a suit 
claiming restitution on account of the value of 
the crops taken by the appellant. The respon¬ 
dent obtained a decree. In second appeal in the 
High Court it was argued that the suit was 
barred by 8 . 144, cl. (2). The Division Bench 
negatived this argument and remarked that S. 144 
was intended to be confined to a case in which 
the decree had been varied or reversed by sopie 
superior Court and not to a case of an ex parte 
decree being varied or set aside by the same 
Court. When 0. 9 gives the Court a right to set 
aside its own ex parte decree for sufficient cause, 
there appears to be no sufficient reason why the 
phrase "set aside** in s. 144 must be construed 
as "set aside by a superior Court,” For the rea¬ 
sons already discussed, I consider (with greatest 
respect) that this decision is not correct. 

[ 16 ] On behalf of the applicant reference was 
made to Ashutosh Nandi v. Kundalkamini 
Dasi, 67 oal. 226 : (a. I. R. (16) 1929 Cal. 814). 
In that case the facts were unusual. Defendant 8 
filed a suit for arrears of rent against defen¬ 
dant 4 and obtained a decree and in execution 
of the decree he purchased the holding. Defen. 
dants 1 and 2 filed a suit against defendants 3 
and 4 and obtained a decree that they were the 
owners and not defendant 3. They then filed an 
application under s. 144 against defendants 8 
and 4 that the holding of which defendant 3 had 


taken possession should be given to them. In 
that case it cannot be said there was any varia. 
tion or reversal of the decree and S. 144 could 
nob be applied. Ghose J. observed that “a decree 
could only be varied or reversed within the 
meaning of 8 . 144 by an appeal, review or revi¬ 
sion but not by a decree in a subsequent suit.** 
But this is not the ratio of the case and the 
question at present in debate did not arise. 

[16] In Bameshwar Lai v. Bamcharan Pd.,. 
A. I. B. (25) 1938 Fat. 447: (178 I. O. 4l) an appli¬ 
cation had been filed by the auction purchaser 
for refund of the amount paid by him after 
suit under o. 21, B. 63, Oivil P. G., had been 
decreed and it had been held that the property 
did not belong to the judgment-debtor. Row¬ 
land J. considered that it was a case to which 
S. 144 did not apply but 8 . 161 did. In that case 
no decree had been ordered to be set aside and 
the statement of Rowland J. that for the applica¬ 
tion of s. 144 there must be variation or reversal 
of a decree by a Court of appeal was a dictum, 
not necessary for decision of that case. 

[17] From this review of the authorities, 
emerges the answer to the question involved in^ 
the reference to the Full Bench. In my opinion 
the Court has jurisdiction to order restitution 
under s. 144 even if the decree is modified or 
reversed by a Court of co-ordinate jurisdiction 
in a separate suit. The section does not provide 
for an order of restitution to be made in any 
particular form or proceeding or by any parti¬ 
cular Court. In the present case it is alleged that 
by virtue of the compromise in Title suit no. 
126 of 1944 tbe decree in Title Suit No. 127 of 
1939 so far as Khodaija was concerned was 
varied. According to tbe compromise recorded 
in the High Court tbe name of Khodaija was- 
expunged from tbe category of defendant ia 
Title Suit No. 127 of 1939. For tbe applicant it 
was contended that there was no variation or 
reversal of the decree of tbe previous title suit- 
by reason of tbe compromise. But in bis appli¬ 
cation to tbe Munsif, tbe opposite party alleged 
that by virtue of the compromise the decree of 
the title suit of 1939 was reversed with respect 
to Mt. Khodaija. In para. 12 of tbe application the 
opposite party asserted that on the basis of the 
partition decree in the previous title suit, Mt. 
Najma bad obtained delivery of possession of 
the property entered in Sch. A inclusive of the 
property in sch. B which belonged to tbe share 
of Mt. Khodaija. Tbe opposite party asked for- 
being restored to the possession of property in 
Sch. B from which he had been dispossessed by 
execution of the previous decree. On tbe allega¬ 
tions made there is no doubt that tbe Munsif 
had jurisdiction to entertain tbe application 
under S. 144. In his order the Munsif held thak^ 
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the compromise in the High Court had the effect 
of reversing the decree of the title suit of 1939 
with respect to Mt. Khodaija. He also found 
tha the decree of 1939 bad been esecuted. that 
partition had been effected and Najma was 
pant^ delivery of possession of her share. It 
19 right to state that I do not wish to express 
any opinion whether the Munsif’s order of res- 
titution is justified on merits. But it is patent 
that on the facts alleged and found by the 
Munsifto be established, the Munsif bad juris, 
diction to proceed under s. 144 , Civil P. C. 

tie] It follows that an appeal lay to the Dis- 
Jtriot Judge from the order of the Munsif. 

tl9] In my opinion this application in revi¬ 
sion IS incompetent and must be dismissed, but 
there will be no order as to costs. 

Meredith J. —I agree. 

Sinha J.—I am also of the same opinion. 

Revision dismissed. 
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Imam and Narayan JJ. 

Sm. Sant Kuer and a^iother — Plaintiffs 
—• Appellants v. Ganesh Choudhary — Defen^ 
aant — Respondent. 

, Jf' No. 68 of 1947, Decided on 3rd May 

^48. from decision of Sob-Judge, Patna, D/23rd 
September 1946. 

(a) Transfer o! Property Act(1882), S. 113 — Ar- 
rangement between landlord and tenant that 
municipal taxes paid by tenant would be set off 
against rent -- Such arrangement arrived at before 
service of notice to quit — Payment of taxes by 
®“^sequent to service of notice—No waiver. 

Where an arrangement to the effect that the munioi- 
pal taxes paid by the tenant would be set of! against 
the rent is arrived at between the landlord and tenant 
before the notice of ejectment is served, any tax paid 
by the tenant after the service of notice would not 
constitute a waiver of the notice. The reason is that 
under the Municipal law, the tax could be realised 
even from the occupant of a building, and unless it is 
^own that there was any further arrangement after 
the service of the notice, there cannot be any waiver of 
the notice, becaose after the service of the notice the lax 
could be realised from the occupant in the ordinary 

, [Para 4} 

Annotation ; — (■45*CDm ), T. P. Act. S. 113, N. 3. 

(Df Interpretation of Statutes — Retrospective 
operation—Statute not to be construed as restros- 
pective unless its language clearly implies it—Law 
mtered during pendency of action — Language of 
Act clearly showing that it was intended to apply 
to pending actions — Retrospective operation 
should be given. 

No statute shall be construed to have a retrospective 
operation unless such a construction appears very clearly 
in the terms of the Act, or arises by necessary and dis¬ 
tinct implication. [Para 5J 

Though in general, when the law is altered during 
the pendency of an action, the rights of the parties ate 
decided according to the law as it stood when the ac¬ 
tion was begun, yet where the language of the statute 
is clear enough to show that it was intended to vary 
snob rights and that it was intended that the Act 
sfaonld have a retrospective operation, the Act must 
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unquestionably be so construed even though the con=e- 
quences may appear unjust and hard. [I>a?a 51 

Annotation - Cdd-Com.), Civil P. C., Pre N 3 

so as to alfect pending actions. 

ina ® *■ ^ general provision probibit- 

inff PT/.0^ a teonnt in possession of any build- 
inSi-r /• ^erms notwithstanding anythin- 

im^rt agreement or law tothecontrary. The 

important words ‘ ho shall not bo liable to be e^victed 

execution of a decree or other¬ 
wise clearly show that the Act was intended to apply 

lo a situation where a decree had already come into 

tiof?2 Un^^l‘^ prohibited Subsec¬ 

tion (2) to S. 11 clearly indicates that in the matter of 

eviction of a tenant, the landlord shall have to apply 

to the Controller. Having regard lo the general sco^pe 

and purview of the Act, it was clearly intended to have 

retrospective operation so as to aOect pending actions. 

JaUshwar Prasad and Baltam Kumar Sinha^ 

Janak Kiskore and S. Sarwar Ali-^for Res^pondent.' 

Narayan J. — This is a plaintiffs’ seconrl ap, 
peal arising out of a suit in ejectment. The 
plaintiffs-appellants sought the eviction of the 
defendant-respondent from a house in mahalla 
Marufganj, P. S. Malsalami, Patna City, bearing 
holding No. 30, and lying in circle no. 207, ward 
No. 30. Arrears of rent were also claimed from 
Fagun Badi i. sambat 1999 to chait Sudi 15,2000. 
Notice to quit was alleged to have been served 
on the defendant. 

[2] The defence substantially was that the 
notice served on the defendant was not valid 
that the Court had no jurisidiction to try such a 
suit in view the House Control Order of 1942 
and that after the service of notice, tbe defen¬ 
dant paid municipal taxes for the house under 
an arrangement with the plaintiff that the 
amount paid as tax would be set off against the 
rent. It was contended that because of this pay- 
ment, the notice of ejectment must be deemed to 
have been waived. 

[3] The Court of first instance decreed the 
suit, but on appeal, its decision was reversed by 
the Subordinate Judge of Patna. The learned 
Subordinate Judge found that the notice served 
was a valid one and that the House Contol 
Order had no application to this case. But be 
was of the opinion that tbe notice determining 
the tenancy must be deemed to have been waiv¬ 
ed because at tbe instance of the plaintiffs tha 
defendant paid municipal taxes which had to be 
set off against the rent. Tbe suit was according, 
ly dismissed by the learned Subordinate Judge. 

[4] The contention on behalf of the plaintiff's 
appellants before us is that the Court below was 
wrong in holding that the notice determining the 
tenancy bad been waived on account of payment 
of certain municipal taxes by the defendant,, 
and in my opinion this contention is well found- 
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ed There is no doubt the finding that an arrange- 
Iment had been arrived at, according to which 
the taxes paid by the defendant had to be set 
off against the rent, but this arrangement had 
been arrived at before the notice of ejectment 
could be served. After the service of the notice, 
there was no further arrangement, and, conse- 
quently, if any tax was paid by the defendant 
after the service of the notice, that would not 
waive the notice. Under the Municipal law, the 
Itax could be realised even from the occupant of a 
'building, and unless it is shown that there was 
any further arrangement after the service of the 
notice there cannot be any waiver of the notice, 
because after the service of the notice the tax 
could be realised from the occupant in the ordi- 
nary course. This point must, therefore, be de¬ 
cided in favour of the appellants. 

[ 5 ] But the respondent’s advocate has pointed 
out that in view of the Bihar Buildings (Lease, 
Rent and Eviction) Control Act 1947, and its pre- 
decesBor. the Control Ordinance ii of 1946, which 
came into force on lat October 1946, the defen- 
dant-respondent cannot now be evicted from 
these premises. Section 11 (1) of this Act lays 
down that; . , . 

“NotwitbetandiDg anything contained in any agree¬ 
ment or law to the contrary and subject to the provisions 
of S. 12, where a tenant is in possession of any build¬ 
ing he shall not be liable to be evicted therefrom, 
whether in execution of a decree or otherwise, except 
in the case of a month to month tenant, for non-pay¬ 
ment of rent or breach of the conditions of the tenancy, 
or for sub-letting the building or any portion thereof 
without the consent of the landlord, or if he is an em¬ 
ployee of the landlord occupying the building as an 
employee, on his ceasing to be in such employment. . 

The word ‘tenant’ has been deSned in S. 2 (h) of 

the Act and according to this Act it means: 

*‘Any person by whom, or on whose account, rent is 
payable for a building and includes a person continuing 
in possession after the termination of the tenancy in his 
layout.” 

Thus according to this Act, the defendant would 
be deemed to be a tenant even though under the 
ordinary law he would be deemed to be a tres¬ 
passer after the service of notice on him. Mr. 
Jaleswar Prasad on behalf of the appellants has 
been at pains to show that this Act can have no 
application in this case inasmuch as the action 
was commenced long before this Act or its pre¬ 
decessor, Ordinance n of 1946 came into force. It 
is no doubt a fundamental rule of law that no 
statute shall be construed to have a retrospective 
operation unless such a construction appears 
very clearly iu the terms of the Act, or arises 
by necessary and distinct implication. We have, 
therefore, to see whether a retrospective effect 
was clearly intended by the framers of the Act. 
In my opinion, if the different provisions of this 
Act are examined, there will be no doubt left that 
-a retrospective effect was intended. Section 11 , 
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Bub-s. a) which says that a tenant shall not be 
liable to be evicted even in execution of a decree 
ahowa beyond all reasonbale doubt that the in¬ 
tention of the legislature was to make the Act 
retrospective. Along with it we have to oonBidec 
that a different meaning has been given to the 
word ‘tenant’ in this Act. Though in general, 
when the law is altered during the pendency of 
an action, the rights of the parties are decided 
according to the law as it stood when the action 
was begun, yet where the language of the statute 
is clear euough to show that it was intended to 
vary such rights and that it was intended that 
the Act should have a retrospective operation, 
the Act must unquestionably be so construed 
even though the consequences may appear un- 
just and hard. Therefore, though some hardship 
has been caused to these appellants, the proper 
construction of the Act would be that it would 
apply in this particular case, in spite of the fact 
that the action was begun long before the Act 
came into force. I should here quote a passage 
from the judgment of Lord Hatherly in Pardo 
V. Bingham, (1869) 4 oh. 735, 740 : (20 L. T. 464) 
which was quoted by Rankin C. J., in the case 
of Sadar Alii v. Dalimuddin, 56 oal. 612 : 
(A. I. R. (15) 1928 Cal. 640 (p. B.) ). The passage 
runs as follows: 

"Baron Parke did not congider it an invariable rule 
that a statute oould not be retrospective unless so ex¬ 
pressed in the very terms of the section which had to 
be construed and said that the question in each oaro 
was, whether the legislature had sufficiently expressed 
that intention. In fact, we must look to the general 
scope and purview of the statute and at the remedy 
sought to be applied, and consider what was the former 
state of the law, and what it was that the legislature 
contemplated.” 

What the legislature contemplated is amply 
clear from the different provisions of the Act M 
also from the preamble which says that it is 
expedient to regulate the letting of buildings, to 
control the rent of such buildings and to prevent 
unreasonable eviction of tenants therefrom in 
the province of Bihar. The Act is no doubt an 
extraordinary one, meant for abnormal times, 
but there it is and it has to be construed and 
applied strictly. We cannot at all agree with 
Mr. Jaleshwar Prasad that the jurisdiction of 
the civil Court is not ousted by this Act. Sub- . 
section ( 2 ) of s. 11 of the Act says that: 

“a landlord who seeks to evict his tenant undet 
sub-0. (1) shall apply to the Controller lot a diteotion 

iu that behalf.” , 

No doubt the Act does not say in so rnany words 

that the civil Courts will have no jurisdiction to 

entertain any suit in ejectment, but ^ 

should be considered along with aub-s. (1) the 

language of which is : , , . 

“Notwithstanding anything contained m any ag^ 
mont or law to the contrary and subjeot to the 
Gtons of S. 12, where a tenant is in possession of any 
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building, he shall not be liable to be evicted therefrom, 
whether in execution of a decree or otherwise.’* 

[6] I am, therefore, of the opinion that we 
cannot pass any decree for ejectment in this 
auit. This appeal must fail. But Mr. Janak 
Kishore on behalf of the respondent has agreed 
to forego the costs throughout, and, therefore, 
the appellants will not be liable for the costs 
of this appeal as also of the Courts below. 

[7] The appeal is dismissed, but there wUI be 
no order for the costs of this appeal. The parties 
will bear their own costs throughout. 

[8] Imam J.—1 agree. I should have thought 
that the Act in question did disclose the neces- 
aary intendment that it was retrospective. Sec¬ 
tion 11, sub>3.(i) is a general provision prohibiting 
the eviction of a tenant in possession of any 
building except on certain terms notwithstanding 
anything contained in any agreement or law 
to the contrary. The important words “be shall 
not be liable to be evicted therefrom, whether 
in execution of a decree or otherwise" clearly 
show that the Act was intended to apply to a 
situation where a decree had ^already come 
into existence, but its execution*^was prohibited. 
Sub-section (2) to s. ll clearly indicates that in 
the matter of eviction of a tenant, the landlord 
shall have to apply to the Controller. Having 
regard to the general scope and purview of the 
statute and the words already referred to, I am 
clearly of the opinion that the Act was retros¬ 
pective. In the circumstances, the suit having 
been dismissed by the lower appellate Court at 
this stage in second appeal, it will be impossible 
to give the appellants a decree for eviction of 
the defendant, no matter that the lower appel¬ 
late Court erred on the question of waiver. I 
agree that the appeal be dismissed and to the order 
of my learned brother regarding costs. 

Appeal dismissed. 
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FULL BENCH 

Agarwala C. J., Meredith and 
Ramaswami JJ. 

Ramranbijaya Prasad Singhs Appellant 
V. Bam Kawal Upadhya and others _ Res¬ 

pondents, 

Letters Patent Appeal No. 15 of 1946, Decided on 
19th November 1947, from decision of Imam J., 
D/- 27th February 1946. 

(a) Bihar Tenancy Act (VIII [8] o! 1885), 

Ss. 112A (1) (d) and 113—ileduction of rent_ 

S. 112A alone gives jurisdiction—Bar under S. 113 
does not affect jurisdiction — Revenue officer 
granting second reduction within prohibited pe¬ 
riod—Revenue Officer does not act without juris¬ 
diction and second reduction is not ultra vires : 
27 P L T 321 = 25 Pat 593 = A I R (34) 1947 Pat 
276, Overruled. 
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Section 113 merely imposes a bar upon the Court 
Which may be waived by the party affected; the bar 
does not affect the jurisdiction of the Court : A I R 
(16) 1939 Cal 163 and A I R (4) 1917 Mad 950. Ref. 

111 

Section 112A specifies the preliminary conditions or 
state of facts which alone give jurisdiction to the re¬ 
venue Court to make an order reducing the rent. There 
IS nothing, however, in that section which deprives the 
Colleetor of jurisdiction merely because the rent of the 
holding had been previously settled or reduced within 
the period specified in S. 113. [Para 15] 

Hence, where the Revenue Officer not possibly being 
aware of the previous reduction of rent grants a 
second reduction of rent within the prohibited period 
of 15 years, there is no question that he had jurisdic¬ 
tion to act under S. 112A, though be acted in direct 
violation of S. 113 : A. I. R. (32) 1945 Pat. 272 : 
L. P. A, No. 11 of 1944 ; L. P. A. Nos. 4 and 5 of 
1944 and S. A. No. 852 of 1943, Rel. on; 27 P. L T 

^ (b) Jurisdiction— Meaning of, explained— Dis¬ 
tinction between want of jurisdiction and irregular 
assumption of jurisdiction pointed out—Civil P C 
(1908), S. 9, 

Dicta: —By jurisdiction is meant the authority which 
a Court bus to decide matters that are litigated before 
it or to take cognisance of matters presented in a for¬ 
mal way for its decision. Jurisdiction consists in taking 
cognisance of a case involving the determination of 
some jural relation, in ascertoining the essential points 
of it, and in pronouncing upon them. Objections 
affecting jurisdiction must relate either to the person 
the place or the character of (be suit. If a Court has 
competence in these respects, it may exercise jurisdic¬ 
tion and does exercise it whether correctly or errone¬ 
ously in dealing judicially with a case placed before 
it. (Para 9] 

If, however, by reason of any limitation imposed by 
statute, charter, or commission, a Court is without 
jurisdiction to entertain any particular action or mat¬ 
ter, neither the acquiescence nor the express consent of 
the parties can confer jurisdiction upon the Court, nor 
can consent give a Court jurisdiction of a condition 
which goes to the toot of jurisdiction has not been 
performed or fulfilled. 11 Bjm 488 and (1895)1 Q B 38, 
Bel. on. [Para 9] 

But where It is suggested that a Court in the exer¬ 
cise of the jurisdiction, which it possesses, has not 
acted according to the mode prescribed by the statute, 
the question relates obviously not to the existence of 
jurisdiction but to the exercise of it in an irregular or 
illegal manner. In such a case the maxim consensus 
tollis errorem applies : (1874) L R 6 P 0 616 and 9 All 
191 (P C), Rel. on ; Case law discussed. [Para 10] 
Annotation:—(’44-Com) Civil P 0, S 9 N 3, 4. 

Sarjoo Prosad and Kanhayajee—ioc Appellants. 
Qirija Nandan Prasad and Medni Prasad Singh 

—for Respondents. 

Ramaswami J _This appeal nndec the 

Letters Patent is from the decision of Imam J. 
in a Second Appeal. 

[2] The material facts are not in dispute. The 
plaintiff-landlord sued the tenant.defendants for 
arrear rent at the annual rate of Ra. 194/8/-. 
The plaintiff claimed that in the year 1938 the 
Revenue Officer bad reduced the annual rent to 
Bs. 194/8/- under s. 112-A ( 1 ) (d), Bihar Tenancy 
Act. The defence was that in the year 1940 the 
Revenue Officer had reduced the annual rent to 



A. I. B. 


140 Patna Ramranbijaya Prasad v. Ram Kawal (FB) (Bamaswami J,) 


R3. 1I6/3/. accordiDg to the rent reduction sche. 
dule, Ex. B. The trial Court granted a decree 
at the reduced rate ofR3. 116/3/-. In first appeal 
the Subordinate Judge considered that the second 
reduction was ultra vires and granted a decree 
at the rate claimed in the plaint. In the second 
appeal. Imam J. reversed the decision of the 
Subordinate Judge holding that the second reduc¬ 
tion was not ultra vires, that plaintiff was enti¬ 
tled to realise rent only at the rate of Rs. 116/3/-. 
In reaching his decision Imam J. relied on the 
Division Bench case, Sir Badri Das Goenka v. 
Bajhumar Singh, 24 pat. 120 : (a. i. R. (32) 
1945 pat. 272), and, on certain obiter dicta of 
Fazl Ali C. J. in the Full Bench case, M. B. 
Ram Ranhijay Pd. Singh v. Ramagya Kner 
(A. I. R. (33) 194G Pat. 354 : (226 I.C. 363 (p B.)) 

[3] The critical question to be determined in 
this appeal is whether the Bent Reduction Offi¬ 
cer had jurisdiction to reduce rent for the second 
time under s. 112A (l) (d) within the period 
prohibited under S. 113 of the Act. The reply to 
this question depends on the proper construction 
of S. 112A, S. 112B and S. 113, Bihar Tenancy 

Act. 

[4] Section 112 A enacts: 

**(1) The Collector may, od the application of an 
occupanpy raiyat or a landlord made in the prescribed 
form, or, if the Governor by notification directs that a 
settlement of the rents of the occupancy holdings situa¬ 
ted in any area shall be made under this section, on an 
application made as aforesaid or on his own motion” 

take action as described under headings (a; to 
(e). 

[51 In this case, we are concerned with heading 
(d) which is to the following effect: 

*'redace tbe renv of any occupancy holding, if there 
has been a fall not due to a temporary cause in the 
average local prices of staple food crops during the cnr- 
renoy of the present rent, to such an extent that the re¬ 
duced rent shall bear to the previous rent the same 
proportion as the current prices bear to tbe prices pre¬ 
vailing (i) at the time when (he previous rent first be¬ 
came payable, or (ii) if tbe previous rent first became 
payable before the preparation of a record*of-rights under 
Chap. 10 and tbe landlord is unable to prove to the 
satisfaction of the collector when the previous rent first 
became payable, at the time when a record-of-rights 
was first prepared in respect of tbe bolding.” 

[6] Section 112B (1) enacts that 

"An appeal shall lie from an order of any officer other 
than the Collector of a district exercising the power of 
a Collector to the Collector of a district and from an 
order of the Collector of a district to the prescribed au¬ 
thority ; and the decision of the Collector to the pre¬ 
scribed authority on any such appeal shall be final.” 

[7] Section 113 (l), Bihar Tenancy Act, states: 

"When tbe rent of a tenure or holding is settled or 

reduced under this chapter, it shall not, except on the 
ground of a landlord's improvement or of a subsequent 
alteration in the area of tbe tenure or bolding, be en¬ 
hanced, in tbe case of a tenure or an occupancy holding 
or the holding of an under-raiyat having occupancy rights 
for fifteen years, and in the case of a non-ocoupancy bold¬ 
ing or the holding of an under-raiyat not baving'occupancy 


rights, for five years ; and no suoh rentshall be reduced 
within tbe periods aforesaid save on the ground of al¬ 
teration in the area of tbe bolding or on any of tbe 
grounds specified in sub-cls. (i) and (ii) of cl. (c) of eub- 
9.(1) of S. 112A.” 

[8] The principal contention on behalf of the 
appellant is that since tbe rent of the holding 
was once reduced under 8.112A (l) (d), the re¬ 
venue officer had no jurisdiction to reduce the 
rent again within the period of 16 years as sti¬ 
pulated under s. 113. 

[9] In the approach to this question it is essen¬ 
tial to keep in mind the important distinc-^ 
tion between an absolute want of jurisdictions 
and an irregular assumption of jurisdiction. 
By jurisdiction is meant the authority which 
a Court has to decide matters that are litigat¬ 
ed before it or to take cognisance of matters 
presented in a formal way for its decision.- As 
pointed out by West J. in Amritrav Krishna 
Deshpande v. Balkrishna Ganesh Amrapiir- 
kar, 11 Bom. 433 

"jurisdiction consists in taking cognisance of a case in*, 
volving the determination of some jural relation, in as*l 
certaining the essential points of it, and in pronounoingr 
upon them.” 

Objections affecting jurisdiction must relate either 
to tbe person, the place or tbe character of 
the suit. If a Court has competence in these 
respects, it may exercise jurisdiction and .does 
exercise it whether correctly or erroneously ini 
dealing judicially with a cause placed before it.j 
If however by reason of any limitation imposed 
by statute, character (charter ?) or commission, 
a Court is without jurisdiction to entertain any 
particular action or matter, neither the acquies¬ 
cence nor tbe express consent of tbe parties can 
confer jurisdiction upon the Court nor can con- 
sent give a Court jurisdiction if a condition which 
goes to the jurisdiction (sic) has not been perfor¬ 
med or fulfilled. R. v. Essex Justices, (1895) 1 Q.B.i 
36 : (64 L. J. M. c. 39) C. A.; see also Scrutton 
L. J. in Coleshill v. Manchester Corporation, 
(1928) 1 K. B. 7TG : (97 L. J. K. B. 229) C. A. 

[10] A different question, however, arises, when 
it is suggested that a Court in tbe exercise of the 
jurisdiction, which it possesses, has nob acted 
according to tbe mode prescribed by tbe statute. 
If such a question is raised, it felates obviously| 
not to the existence of jurisdiotion but to the, 
exercise of it in an irregular or illegal manner. 
In such a case the maxim consensus tollit erro- 
rem applies. In Pisani v. Att. Gen. Gibraltar, 
(1874) L. R. 6 p. c. 616 : (30 D. T. 729) the Judi¬ 
cial Committee pointed out that where there was 
jurisdiction over the subject-matter but non-com¬ 
pliance with the procedure prescribed as essen¬ 
tial for tbe exercise of the jurisdiction, the defect 
might be waived. In Ledgard v. Bull 13 I. A. 
184: (9 ADii. 191 p, c.) the Judicial Committee held- 
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on the facts of the oase that there was no want 
of jurisdiction but only an irregularity as to its 
existence. In pronouncing the Committee’s opi- 
nion Lord Watson stated : 

“When the Judge has no inherent jurisdiction over 
the subject-matter of a suit, the parties cannot, by their 
mutual consent, convert it into a proper judicial process, 
although they may constitute the Judge their arbiter, 
and be bound by his deoision on the merits when these 
are submitted to him. But there are numerous autho* 
rities which establish that when, in a cause which the 
judge is competent to try, the parties without objection 
join issue, and go to trial upon the merits, the defen¬ 
dant cannot subsequently dispute his jurisdiction upon 
the grounds that there were irregularities in the initial 
procedure, which, if objected to at the time, would have 
led to the dismissal of the suit.*' 

In Meenakshi Naidoo v. Suhramaniya Sasiri, 
14 I. A. 160: (11 Mad. 26 P. C.) the Judicial Com¬ 
mittee dealt with the converse case. Act xx [ 20 ] 
of 1863 had vested in the District Judge a dis¬ 
cretionary authority to fill up a vacancy in the 
committee of a temple. The High Court errone¬ 
ously entertained an appeal and reversed the 
order of the District Judge. The Judicial Com. 
mittee held that neither s. 10 of Act XX nor the 
Civil Procedure Code gave a right of appeal from 
the authority of the District Judge. There was 
inherent incompetency in the High Court to deal 
with the question before it and consent could 
not confer on the High Court a jurisdiction which 
it never possessed. lixVishnu Sakharam Nagar- 
kar V. Krishnarao Malhar, 11 Bom. 153, the 
Bombay Judges dealt with a case not of want 
of jurisdiction but irregularity in its exercise. 
West J. emphasised that 

*' where the jurisdictioo over the subject-matter exists, 
requiring only to be invoked in the right way, the 
party who has Invited or allowed the Court to exercise 
it in a wrong way cannot afterwards challenge the 
legality of the proceedings due to his own invitation 
or negligence. ” 

[ 11 ] Applying these principles it is patent 
that on a proper construction S. 113, Bihar 
Tenancy Act, merely imposes a bar upon the 
Court which may be waived by the party affect¬ 
ed. In my opinion, the bar is similar to the 
one imposed by 8. 11, (jivil P. C. by which a 
Court is prohibited from trying a suit or issue 
which has already been decided between the 
same parties with respect to the same subject, 
matter of litigation. But it is well settled that 
the bar of res jvdicaia is one which does not 
affect the jurisdiction of the Court but a plea in 
bar which a party was at liberty to waive 
(Bajani Kumar Mitra v. Ajmaddin Bhuiya, 
48 O. L. J. 677: (A. I. B. (16) 1929 Cal. 163); Moturi 
Seshayya v. Sri Rajah Venhatadri Appa 
Rao, 31 M. L. J. 219 : (a. I. B. (4) 1917 Mad. 
960). 

[12] Several Privy Council cases support the 
view that a mere violation of an imperative 


provision of a statute cannot affect the jurisdic- 
tion of the Court, 

- [13] In Rajah Govhid Lai Roy v. Ramja- 
nam Misser, 20 r. a. 165 : (21 cal. 70 p. o.) a sale 
for arrears of revenue contrary to the provision 
of S. 17 of Act XXI [21] of 1859 was sought to 
be declared as null and void. The Judicial Com¬ 
mittee held that even though the estate was 
sold for arrears which accrued due during the 
period it was subject to an order of attachment 
issued by the Collector and, therefore, in viola, 
tion of s. 17 of the Act, the sale could not be 
treated as null and void. Lord Macnaghten 
observed: 

“ In the opinion of their Lordships, a sale is a sale 
made nnder the Act XI [II] of 1859 within the mean¬ 
ing of that Act when it is a sale for arrears of Govern¬ 
ment revenue, held by the Collector or other officer 
authorised to hold sales under the Act, although it 
may be contrary to the provisions of the Act either 
by reasons of some irregularity in publishing or con¬ 
ducting the sale, or in consequence of some express 
provision for exemption having been directly con¬ 
travened.” 

[14] In Malkarjun bin Shidratnappa 
Pasare v. Narhari bin Shivappa, 27 i. a. 
216: (25 Bom. 337 P. C.) it was held that an 
execution sale could not be treated as a nullity 
if the Court which sold had jurisdiction to do' 
so even though it erroneously decided that a 
person who in fact did not represent the estate 
of the deceased judgment-debtor was such a 
representative. Lord Hobhouse observed: 

"He contended that he was not the right person, 
but the Court, having received bis protest, decided 
that he was the right person, and so proceed¬ 
ed with the executio;i. In so doing the Court was 
exercising its jurisdiction. It made a sad mistake it 
is true ; but a Court has jnrisdiction to decide wrong 
as well as right. If it decides wrong, the wronged 
party can only lake the course prescribed by law for 
setting matters right; and if that course is not taken 
the decision, however wrong, cannot be disturbed. The 
real complaint here is that the execution Court con¬ 
strued the Code erroneously. Acting In Its duty to 
take the estate of Nagappa available for payment of bis 
debt, it served with notice a person who did not legally 
represent the estate, and on objection decided that he 
did represent it. But to treat such an error as destroy¬ 
ing the jurisdiction of the Court is calculated to 
introduce great confusion into the administration of 
the law. *’ 

[15] In the present case the Revenue Officer 
admittedly violated S. 113 when he granted a 
second reduction of rent within the prohibited 
period of fifteen years. But there is no question 
that he had jurisdiction to act under s. 112A of 
the Act. This section specifies the preliminary 
conditions or state of facts which alone give 
jurisdiction to the revenue Court. It is patent 
that the section gives Collector jurisdiction to 
proceed in two different ways—either on an 
application or on his own motion; but be can 
only proceed on his own motion if the Governor 
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by notification directs a settlement of rent of 
occupancy holdings situated in any area or any 
class of occupany holdings situated in any area 
made under this section. If in the absence of 
such notification the Collector proceeds on his 
own motion, he has inherent lack of jurisdic¬ 
tion. It is also patent that the section deals 
only with occupancy rights. If, therefore, the 
Collector proceeds to deal with the rent of a 
tenant who is not an occupancy raiyat, again 
there is lack of jurisdiction. Also if the Collector 
proceeds on the application of some one who 
is neither an occupancy raiyat nor a landlord, 
there is inherent lack of jurisdiction. There is 
nothing, however, in the section which deprives 
the Collector of jurisdiction merely because the 
rent of the bolding had been previously settled 
or reduced within the period specified in S. 113. 
In my opinion, the Revenue Officer, in the 
present case, had jurisdiction to effect a second 
reduction of rent, though he acted in direct 
violation of the statute. 

[16] In the recent case of B. v. Ludlow, Ex 
•parte Barnsley Corporation, 1947-1 all e. R. 
880 at p. 882 Lord Goddard C. J. stated: 

" It ie now settled law, if the tribanal is acting 
within its jurisdiction, absence of evidence does not 
affect its jurisdiction to deal with a case, nor does a 
misdirection of the tribunal to itself in considering 
the evidence, nor does a wrong decision in point of law.'* 

Cl7l For the appellant an argument was 
presented that the revenue Court misconstrued 
S. 113 in determining the ambit of jurisdiction 
and hence we ought to hold that the revenue 
Court acted without jurisdiction. We cannot 
accept this argument. There is no question of 
any misconstruction of the statute in the pre¬ 
sent case. The utmost that can be stated is 
that the revenue Court not possibly being aware 
of the previous order acted illegally in violat¬ 
ing S. 113, B. T. Act. But as stated by Greer, 
L. J. in B. V. Minister of Health', Ex parte 
Glamorgan County Mental Hospital, (1938) 
4 ALL E. R. (32) 36 : (169 L. T. 608); 

' Where the proceedings are regular upon their 
face, and the Magistrates had jurisdiction, the superior 
Court will not grant the writ of certiorari on the 
ground that the Court below has misconceived a point 
of law. When the Court below has jurisdiction to 
decide a matter, it cannot be deemed to exceed or abuse 
its juciediction, merely because it incidentally mis¬ 
construes a statute, or admits illegal evidence, or rejects - 
legal evidence, or misdirects itself as to the weight 
of the evidence, or convicts without evidence. *’ 

tl8] In the present case, I hold on the con¬ 
struction of the relevant provisions of the statute 
that the Rent Reduction Officer had jurisdic¬ 
tion to deal with the second application under 
S. H2A (1) (d) of the Act. 

[19] It is next necessary to examine and if 
possible reconcile the previous decisions of this 
Court on the xKiint. 


[20] In Sir B. D. Goenha v. Bajkumar 

Singh, (24 Pat. 120 ; (A. I. R. (32) 1945 Pat. 272> 
the original rent of the holding was Rs. 65-6-0 
but it was subsequently enhanced to Rs. 69-16 0. 
The tenant applied under S. 112 for reduction 
of rent. The settlement officer cancelled the 
enhancement of rent and restored the original 
rent of Rs. 66-6-0. Subsequently another appli¬ 
cation was filed under S. 112A (l) (d) and rent 
was reduced to Rs. 40.6.0. Manohar Lall and 
Beevor JJ. held that the second reduction was not 
ultra vires as there was no lack of inherent juris¬ 
diction in the Revenue Officer and his decision 
cannot be challenged in a collateral proceeding. 

[21] In s. A. No. 159of NO. 1943 the original rent 
of the holding was recorded as RS. 19.8-0 but in 
the year 1913 the rent was enhanced to Rs. 23 7-6. 
Defendant 1 applied for reduction of rent under 
S. 112 but his application was rejected. He 
filed a subsequent application and the rent was 
reduced to the khatian rate. Sinha J. held that 
as the first application was rejected, no second 
application would lie for fifteen years in view 
of s. 113, B. T. Act. The learned Judge held 
that the order of the Rent Reduction Officer 
was without jurisdiction and granted a decree 
to the landlord at the increased rate. There 
was a Letters Patent Appeal (L. P. A. No. 11/44) 
in which Fazl Ali C. J. and Manohar Lall J. 
reversed the decision of Sinha J. and held that 
the Rent Reduction Officer had jurisdiction to 
reduce the rent on the second application. The 
learned Judges followed the decision of Sir B. D, 
Goenha v. Bajkumar Singh (24 pat. 120: 
A. I. R. (32) 1945 Pat. 272). 

[22] The next case is S. A. No. 57 of 1949 deoid- 
ed by Manohar Lall J. on 17 th February 1944. It 
appears that the Rent Reduction Officer pro¬ 
ceeded to entertain a second application for 
reduction of rent after the previous application 
bad been dismissed on contest. It was contend¬ 
ed for the appellant that the order of the Bent 
Reduction Officer was without jurisdiction. 
Manohar Lall J. observed: 

“ It was the duty of the landlord when they were 
served with notice to raise objection that the second 
application was not entertainable becanse S. 113 im¬ 
posed a bar. If the attention of tho Rent Reduction Officer 
was not drawn to such a matter, he bad perfect jurls- 
dioUoo to decide the amount for which the rent should 
be reduced. If, however, his attention was drawn to the 
matter and he decided adversely to the appellant, bis 
decision was still a decision with the jurisdiction and 
can only be set aside in appeal or revision, as the case 
may be.” 

The Hon*ble Judge dismissed the appeal. There 
was a Letters Patent Appeal (L. p. a. nos. 4 and 
5 of 1944)* which was also dismissed. In dismis¬ 
sing the appeal the Acting Chief Justice stated: 

‘‘When an application is made to a Revenue Officer 


* See A. I. R. (35) 1948 Fat. 224. 
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for reduction of rent he has to decide, if the question is 
raised before him, whether there has already been a 
eetUement or redaction under Chap. X. There can be 
no doubt, whatsoever, that this is a question which he 
has jurisdioUon to decide and must indeed decide, if it 
is raised. If it is not raised before him, his decision is 
not necessary on the point. But the fact that it is not 
raised cannot aff^t the jurisdiction which he has to 
entertain an application and to decide such questions as 
legitimately arise on it.” 

[28] The next case is again a decision of 
Manohar Lall J, in s. A. no. 852 of 1943. In this 
case also there were two applications for reduc. 
tion of rent. The first application was dismissed 
but the learned Judge held that the Revenue 
Officer did not make a settlement or reduction 
of rent under Chap, x and s. 113 was no bar. 
In Letters Patent Appeal (l. p. a. no. 35/44) the 
Acting Chief Justice considered that the first 
order of the Revenue Officer was made under 
chap. X, but even so, the Revenue Officer had 
jurisdiction to make an order reducing rent on 
the second application made by the tenants. The 
Letters Patent Appeal was dismissed. 

[24] All the decisions so far cited support the 
view I have taken, namely, that the Revenue 
Officer had jurisdiction to entertain the second 
application for rent. 

[26] Learned advocate for the respondents, 
however, relied on Mahadeo v. M, B. Bamran^ 
vijay Prasad, 26 Pat. 693 : (a. i. b. (34 ) 1947 
Pat, 276). In this case a tenant first applied for 
redaction of rent. The Revenue Officer reduced 
the rent from Re. 24.3*9 to Rs. 21.7 0 under 
S. 112A (1) (d), Bengal Tenancy Act. A few days 
later, on a second application, the Revenue Officer 
made an order reducing the rent of the holding 
from RS. 24-8'9 to Bs. 12 under s. 112A (l) (d). 
Bengal Tenancy Act. Manohar Lall A. 0. J. 
and Ray J. held that the Rent Reduction Officer 
bad no jurisdiction to reduce rent. They dis. 
tinguished the case of Sir B. D. Qoenka, 24 pat. 
120 : (a, I, B. (82) 1945 Pat. 272) on the ground 
that the second application did not contain 
materials different from those upon which the 
first application was founded. There are two 
reasons for which 1 find it difficult to accept this 
decision as correct. In the first place, s. 118 , 
Bengal Tenancy Act was a bar irrespective of 
the fact that the first application was made 
under ss. 112 or 112A (i) .(d) of the Act. In the 
second place this decision directly conflicts with 
the decision of Manohar Lall J. in 3. A. No. 67 of 
1943 in which the first application as well as the 
second application were under s. 112 A (1) (d), 
Bengal Tenancy Act, and on precisely the same 
grounds. Even so Manohar Lall J. held in that 
case that the Revenue Officer had jurisdiction to 
entertain the second application for reduction of 
rent. His decision was confirmed by the Acting 
Ohief Justice and Imam J. in Letters Patent 
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Appeal (Nos. 4 and 6 of 1944).* With the greatest 

respect I am constrained to bold that the deci. 

Sion in Mahadeo v. M, B. Ramranvijay Prasad, 

26 Pat, 693 : (a. I. E, (34) 1947 Pat. 276) is in- 
correct. 

[26] Learned advocate then cited Bengali 
Sahu V. Gudri Tanti, 23 P. L. t. 189 : (a. i. r. 
(29) 1942 Pat. 394) in support of his argument. 
In this ease the original rent of the holding was 
Rs. 65 as agreed in kabnliat of 1914 . The rent 
was, however, enhanced in 1919 to Rs. 82.14.0. 
The tenant made an application to Collector 
under s. H2A (i) (d) for reduction of rent on 
ground of a fall of local prices of food crops. 
On 20fch May 1939, the Revenue Officer reduced 
the rent to Rs. 35.16.0. The tenant had also 
applied for cancellation of enhancement under 
S.112A ( 1 ) (a) and, on I8th July 1939, the Revenue 
Officer had cancelled the enhancement, which 
order had the effect of substituting the original 
rent of Rs. 65. The landlord sued for rent at the 
rate of Rs, 65 but the lower Courts granted a 
decree at the rate of Rs. 35.15-0. In Letters 
Patent Appeal, Harries 0. J. and Fazl Ali J. 
held that the decree was correctly made. But the 
ratio of the case does not actually support the 
argument of the learned advocate. Harries C. J. 
observed that the second order 

“need not be treated as interfering with the rent but 
merely as an order cancelling the enhancement, an 
order which was wholly unnecessary by reason of the 
earlier order reducing the rent to Rs. 35-16-0.” 

The learned Judges did not pronounce that the 
Revenue Officer had no jurisdiction to make the 
second order but they only considered that the 
second order was unnecessary in the context of 
facts. Hence, this case is not inconsistent with 

24 Pat. 120 : (A. I. R. (82) 1946 Pat. 272) and with 

the other decisions of the Court which I have 
already reviewed. 

[27] In the present case I hold that the 
Revenue Officer had jurisdiction to make the 
second reduction of rent under 8. 112A (i) (d) of 
the Act. The decision of Imam J. is correct and 
I would dismiss this appeal with costs. 

[ 28 ] Meredith J. — I agree to the order 
proposed. 

[29] Agarwala A. C. J. — I have had the 
advantage of reading the judgment of Rama- 
swami J., and I agree that this appeal must be 
dismissed. The relevant portion of s. 112A, Ten¬ 
ancy Act, provides that the Collector may, on 
the application of an occupancy raiyat reduce 
the rent of an occupancy holding, if there has 
been a fall, not due to a temporary cause, in the 
average local prices of staple food crops during 
the currency of the present rent to such an extent 
that the reduced rent shall bear to the previous 

•See A. I. B. (86) 1948 Pat. 224, 
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rent the same proportion as the current prices 
bear to the prevailing prices. Section 113 (i) pro¬ 
vides that when the rent of an occupancy holding 
is reduced under this Chapter, no such rent shall 
be reduced within a period of fifteen years save 
on certain grounds irrelevant to the present case. 
Section 112B provides for an appeal from an 
order reducing rent, and states that the decision 
of the appellate authority shall be final. A con¬ 
sideration of the language of S3. 112A and 113 
shows that the Collector is empowered to exercise 
bis power of reducing rent on being satisfied (l) 
that the applicant is an occupancy raiyat; ( 2 ) 
that there has been a fall not due to a temporary 
cause in the average local prices of staple food 
crops during the currency of the present rent: 
and (3) that the rent has not been reduced within 
a period of fifteen years. In order to acquire 
jurisdiction to make an order reducing the rent, 
the Collector must be satisfied with regard to 
each of these matters, and it follows that he has 
jurisdiction to decide each of them. A party 
aggrieved by the decision of the Collector with 
regard to all or any of these matters has a right 
of appeal under s. 112B. Stated in the simplest 
terms, the question for decision is whether an 
erroneous decision of the Collector with regard 
to any of the three points specified above ousts 
bis jurisdiction to make an order reducing the 
rent of the holding. 

[ 30 ] On behalf of the appellant landlord it is 
contended that the Collector cannot give himself 
jurisdiction by wrongly deciding any of these 
matters. This, however, appears to me to be an 
entirely erroneous view because the Legislature 
has given the Collector jurisdiction to determine 
all the facts including the existence of the pre¬ 
liminary facts on which depends the further 
exercise of his jurisdiction to reduce the rent in 
suitable cases. This is clear from a recent deci¬ 
sion of the King’s Bench Division in Rex v. 
Ludlow, (1947) 1 Aiiii E. B. 880. That Case arose 
out of an application under the Reinstatement 
in Civil Employment Act 1944, S. 9 of which 
provides: 

*'(1) A person who is or claima to be a person to 
whom this Act applies and claims that he has rights 
under this Act which are being or have been denied 
him, may within the prescribed time, apply to a re¬ 
instatement committee for the determination of any 
question relating to his rights, if any, under this Act, 
and the committee shall determine that qaestion ; (2) 
Where the committee are satisfied that defanlt has been 
made by the former employer of the applicant in the 
discharge of his obligations under this Act, the commit¬ 
tee may make either or both of the following orders 
according as is in their opinion appropriate, having 
regard to all the circumstances of the case and the 
nature and extent of the default.” 

[Si] By s. 10 an appeal is provided to an umpire 
or deputy umpire, and it is declared that such ump¬ 


ire or deputy umpire may make any determination 
or order which a reinstatement committee may 
make under the provisions of this Act, or may dis- 
miss the appeal, and his decision shall be final. It 
will be observed that in a case brought before the 
Reinstatement committee three questions may 
arise, namely, (1) whether the person applying 
is a person to whom the Act applies and has 
rights under the Act ; (2) whether the person 
against whom the application is made was that 
person’s employer at the relevant time and (3) 
whether default has been made by the former 
employer of the applicant. In the case under consi. 
deration the respondent had applied to a reins¬ 
tatement committee to be reinstated in her former 
employment. The committee rejected the appli¬ 
cation on the ground that it was time-barred. On 
appeal the deputy umpire allowed the appeal and 
directed that the applicant be reinstated. By the 
provisions of s. 10 of the Act that decision was 
final so far as the reinstatement committee and 
the deputy umpire were concerned. The employers 
(Barnsley Corporation) however applied for a 
writ of certiorari to bring up and quash the order 
of the deputy umpire, alleging that the applicant 
was not in their employment when she joined 
the forces. If it were a fact that she had not been 
in the Corporation’s employment at the relevant 
time, she was not a person to whom the Act 
applied at all. If, on the other band, she bad 
been in the employment of the corporation at 
the relevant time, the latter were bound to rein¬ 
state her on a finding by the reinstatement com¬ 
mittee or the deputy umpire that they bad 
defaulted in doing so. It was observed by Lord 
Goddard C. J., that it would be useless for the 
committee to decide that question unless they 
had previously decided that the applicant was a 
person to whom the Act applied and gave rights, 
and that the person against whom the applica¬ 
tion was made was the applicant’s employer. He 
observed : 

"I caunot see that the powers of the reinstatement 
committee conld have been expressed in clearer language 
than they are by 'S. 9 (1) of the Act, and by S. 10 (2), 
the deputy umpire is placed in the same position as 
the committee. The depoty umpire decided that the 
woman in question was a person to whom the Act applied 
and who had rights under the Act, that Barnsley Cor¬ 
poration were her employers at the relevant time, and 
that default had been made by them. It seems to me 
that he has decided the three things to decide which be 
has been clothed with jnrisdiction by the statnte, and 
that, therefore the application for certiorari mast be 
refused.” 

Similarly in this case, as 1 have indicated above, 
there are three things which the collector miMfc 
decide in order to clothe himself with jurisdic¬ 
tion to reduce the tent of a holding, and it follows 
that he has jurisdiction to decide these questions 
without which be cannot exercise the. powers 
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conferred on him by the statute and which are 
dependent on the existence of those conditions. 

[39] This question had been before a Bench of 
which I was a member on*two previous occasions. 
In the first of these, Syed Abdul Hayat and 
others v. Dukhan Mahton, (L. p. a. ko. 35 of 
1944, decided on lath December 1946), the question 
arose in a suit by the landlords for a declaration 
that an order reducing the rent of the defendants 
was without jurisdiction on the ground that the 
Bent Beduotion Officer bad no power to make 
the reduction in view of the fact that a previous 
application for reduction of rent had been made 
and had been dismissed. I there observed : 

“When an application for redaction of rent is made 
to the Bevenae Officer if bis power to make an order is 
eballenged on the ground that there has already been 
a settlemant or redaction of rent under Chap. X, he 
must neoesaarily have the power to decide that question 
and he oan decide it only on evidence placed before him 
by the parties. In this case noevidence was placed before 
him by the parties, which would have enabled him to 
come to the oonolasion that he had no power to make 
an order reducing the rent in these cases. The only 
gaestion, therefore, is whether, in these circumstances, 
the appellants are entitled to succeed in a suit in which 
they challenge the power of the Revenue Officer to make 
the order of reduction on the ground that there had 
been a previous settlement of the rents. It is a well 
understrod principle of law that, if a party, who has a 
valid defence to the exercise of jurisdiction by a Court 
or Tribunal, refrains from placing that defence before 
the Court or Tribunal, and peruiits the Court or Tribu¬ 
nal to proceed on the assumption that that defence is not 
available, he oannot afterwards succeed in having the 
order of the Court or Tribunal vacated on the ground 
that, if that defence had been placed before the Court or 
Tribunal and considered, (he Court or Tribuual would 
not have made the order complained of.'* 

The latter observation was based on the deoiaion 
of the Privy Council in Ledgard v. Bull, 13 I. A. 
134 : (9 ALL. 191 (p. C.)) where Lord Watson 
stated : 

“When the Judge has no inherent jurisdiction over 
the subject-matter of a suit, the parties cannot, by their 
mutual consent, convert it into a proper judicial pro¬ 
cess, although they may constitute the Judge their arbi' 
ter, and be bound by his decision on the merits when 
these are submitted to him. But there are numerous 
authorities which establish that when, in a cause which 
the Judge is competent to try, the parties without objec¬ 
tion join issue, and go to trial upon the merits, the 
defendant cannot subsequently dispute his jurisdiction 
upon the grounds that there were irregularities in the 
initial procedure, which, if objected to at the time, 
would have led to the dismissal of the suit.” 

[33] Authority is hardly required for the pro- 
position that where a Court is clothed with iuris- 
diotion to decide a particular matter, a wrong 
decision, either with regard to the facts, or with 
regard to the law, does not render its decision 
a nullity. That proposition is well illustrated by 
the case of Malikarjun bin Shidramappa Pa- 
sare v. Narhari bin Shivappa, 27 i. A. 216 : 
(as Bom. 337 (P.o.)). The facts were that an eze- 
anting Comb erroneously decided that a deceased 
1949 P/19 A 20 


judgmenUdebtor was represented by a person who 
in fact did not represent him. Lord Hobhousa 
observed : 

“He contended that be was not the right person. But 
the Court, having received bis protest, decided that be 
was the right person and so proceeded with the execu¬ 
tion,. In so doiug the Court was exercising its jurisdic¬ 
tion. It made a sad mistake it is true; but a Court has 
jurisdiction to decide wrong as well as right. If it decides 
wrong, the wronged party can only take the course pres¬ 
cribed by law for setting matters right, and if that 
course is not taken, the decision, however wrong, cannot 
be disturbed. . . . But to treat such an error as destroy¬ 
ing the jurisdiction of the Court is calculated to intro¬ 
duce great confusion into the administration of the 
law.” 

Still less is a person entitled to treat as nullity 
a decision of a competent tribunal when, as in the 
present case, be has himself refrained from pla¬ 
cing before the tribunal the facts on which it 
might have been invited to hold that it bad no 
jurisdiction to deal with the matter. 

[34] The second case which came before a 
Bench of which I was a member was Letters 
Patent Appeal Ko. 4 of 1944, Arabiuda Bandhu 
Banerji y, Hargauri Tewari, decided on 12th 
December 1946 (A. I. R. (35) 1948 pat. 224). There 
an application for reduction of rent having been 
dismissed, further application was made which 
was allowed, neither party having informed the 
Court of the result of the previous applications. 
The landlords sued to recover at the original 
rate of rent and were met by the defence that 
the rent bad been reduced. The plaintiffs land¬ 
lord challenged the validity of the order reducing 
rent in view of the dismissal of the first applica¬ 
tion, relying on S. 113, Tenancy Act. A second 
appeal was heard by Manohar Lall J., who up¬ 
held the contention of the plaintiff-appellant 
[defendant-respondent?] that the order reducing 
the rent was valid. His decision was upheld in 

Letters Patent Appeal, it being observed that: 

“When an application is made to a Revenue Officer 
for reduction of rent, he has to decide, if the question 
is raised before him, whether there has already been a 
settlement or reduction under Chap. X. There can be 
no doubt whatsoever that that is a question which he 
has jurisdiction to decide, and must, indeed, decide if it 
is raised. If it is not raised before bim, his decision la 
not necessary on that point. But the fact that it is not 
raised cannot aSect the jurisdiction which he has to 
entertain the application and to decide such questiods as 
legitimately arise on it. In the present instance, the 
appellant did not raise before the Revenue Officer the 
question whether there had already been a settlement 
or reduction of the root under Chap. X so as to debar 
him from making an order for the reduction of the 
rent. The order of the Revenue Officer reducing the 
rent, therefore, cannot be challenged in this collateral 
ptooeeding.” 

[ 36 ] The decisions in those Letters Patent 
Appeals establiab that when the attention of the 
Bevenue Officer is not invited to the existence of 
a previous order made on an application for 
redaction of rent, an order reducing the rent on 
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a subsequent application can neither be set aside 
by the civil Court or treated as a nullity in a 
collateral proceeding. I find no reason to differ 
from the view which I expressed in those two 
oases. 

V.B.E. Appeal dismissed. 
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SPECIAL BENCH 

Meredith, Sinha and Das JJ. 

S, M. Yaquh and others — ’Petitioners v. 
T. Pi. Basu aud another—Opposite Party. 

Criminal Revn. No. 272 of 1948, Decided on 17th 
September 1948, from order of Magistrate, First Class, 
Latebar, D/- 27th September 1947. 

(a) Criminal P. C. (1898), S, 145 (ll-^-Magistrate’s 
failure to give reasons for his satisfaction that 
danger of breach of peace existed — There is no 
question of jurisdiction involved, though procedure 
is not in accordance with S. 145 (1) — Final order 
would not be set aside on this ground. J.) 

Per Meredith J. — Where the Magistrate, who is 
responsible for the maintenance of the peace within his 
jurisdiction, ha s expressly stated that a dancer of_a 
b reach of the neace necessitating action undpv S. Mn 
exists, the High Court should not lightly 
t b^e ground tnat the Magistrate bas not. ^ivi»n 
ofnisTj^ng so saiisneg. as required hv RriAfi nv Th p 
failure to Bidte gl!OT]DdS'aoes not touch thfi-atieation—of 
jQ;nBaimon ; 52 Cnl. 771, Tlisscn/. [Para 12] 

Annotation :(‘46-Com.) Criminal P. C., S. 115 N. 15 
Pt. 7. 


(b) Criminal P. C. (1898), S. 145—Sub-soil mine¬ 
rals, disputes as to — Such disputes come within 
scope of section where question is as to actual 
physical possession and not merely as to right to 
prospect or to conduct mining operations : 23 W.R. 
Cr. 46; A I.R. (7) 1920 Cal. 824 and A.I.R. (15) 1928 Cal. 
610 (F.B.), Ezpl, and Disting.-, A. I, B. (26) 1939 
Pat. 209; A.I.R. (4) 1917 Pat. 183; A.I.R. (6) 1919 Pat. 
210 and A.I.R. (9) 1922 Cal. 83, Rcl. on. 

[Paras 13 & 54] 

Annotation : (’46-Com.) Cr. P. C., S. 145 N,26 Pt,9. 


(c) Precedents—Cursus curiae, doctrine of—Mean 
ing and scope stated — Doctrine not applicable tt 
proceedings under S. 145, Criminal P. C. (Merc 
{L%tn Ji) 

The doctrine of ctirs«3 curiae means merely this 
that where a certain view has been taken in a loni 
senes of decisions over a long period and has becomi 
the basis upon which many titles have become settled 
then that view should continue to prevail despite th* 
fact that two views may be possible. It has no applica 
Uonto a matter dealing with proceedings of a quasi 
nature, like proceedings under S. 145, Crimina 

L.ir.? ni® question of any title being un 

doctrine of cursus curiae should neve: 

Pitting an end to an abuse or pre 
WW ^ ^bere things are manifestly wrong 

h stgnatlr " 

?• - Evidence o' 

mie—Mines and minerals — Decree of civil Coun 
declaring title in one of parties — No reliable evi- 
dence m proceeding under S. 145 as to actual pos- 
session of opposite party — Magistrate can declare 
party, m whose favour title was declared, to be ir 
possession, however slight may be the evidence ol 


such possession. (SinUa and Das J J .\ Meredith J y 
contra). 

Per Sinha and Das JJ. — la a proceeding under 
S. 145, the Magistrate is concerned only with the ques¬ 
tion of actual possession, dnd be must determine that 
question irrespective of the right to possession. 

Proceedings under S. 145 can be initiated in respect 
of mineral rights if there is a dispute as regards pos¬ 
session between contending parties leading to an appre¬ 
hension of a breach of the peace. Of course it is open 
to the Magistrate nltimately to drop the proceedings on 
coming to the conclusion either that there was no ap¬ 
prehension of a breach of the peace or that the claim of 
one party was a mere pretence. If the Magistrate comes 
to the conclusion that, in spite of a clear declaration of 
title in favour of one party by a Court of competent 
jurisdiction, the judgment-d^tor is in actual physical 
possession of the property, he must declare that posses¬ 
sion unless be comes to the conclusion that the dis¬ 
possession of the true owner took place within two 
months before the initiation of the proceedings. But, If 
the Magistrate finds that there is a declaration of title 
in favour of one party as against another party whose 
evidence of actual possession is not reliable, the Magis¬ 
trate may declare the true owner’s possession, however 
slight bis evidence of actual possession may have been. 
It is not open to the Magistrate in such a proceeding to 
determine questions of title as between the contending 
parties; but, where there has been a determination of 
that question by a Court of competent jurisdiction he 
may respect that determination in valuing the evidence 
of actual possession led on either side ; A. I. R. (26) 
1939 Pat. 209, Considered-, Case law reviewed, 

[Paras 63, 67, 68] 

[Meaning and conception of possession discussed.] 

[Para 67, 69J 

(Per Meredith J, contra) — In proceeding under 
S. 145, the Magistrate is to see that statements of claim 
are confined to questions of possession. He must strictly 
follow the wording of the section and make his decision 
without any reference to the merits of the respective 
claims to title. He is to decide only the question of 
actual possession upon the evidence as to actual posses¬ 
sion; and in considering that evidence he must not let 
himself be biased one way or the other by his opinion 
on the question of title. He is not entitled to base his 
decision epon constructive possession. Where in the 
case of unworked minerals there is no evidence as (o 
actual possession by either party, the Magistrate should 
not infer possession from title declared in favour of one 
of the parties by a competent civil Court, on the ground 
possession follows title, i. e., should not base bis 
decision on constructive possession. Inference must be 
from acts in regard to the property. It must be remem¬ 
bered that actual possession of minerals In the ground 
must always be more or less notional, but it has noth¬ 
ing to do with any inference from title. When the law 
speaks of actnal possession it does not mean, and can¬ 
not mean, that the Magistrate is debarred from apply¬ 
ing the ordinary criteria of possession, from applying 
the notional element. It is one thing to infer possession 
from certain acts at intervals, or over the whole from the 
part, and quite a different thing to infer it from the 
title. The first is permissible to the Magistrate and con¬ 
sistent with the wording of S. 145. The second is de¬ 
barred. The one has its basis in physical possession, 
the other has no connection with that and is quite con¬ 
sistent with a complete absence of any physical connec¬ 
tion with the property. The extent to which actual 
possession of the whole is a justifiable inference from 
partial possession, either as to time or place, is in each 
particular case a qnestioD of fact regarding which no 
general principle can be laid down. The criteria wbicli 
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the Magistrate uses in judging the eTidenoe of both 
parties mast be the same, and must not be influenced 
in favour of one party by bis opinion of the title. 

Bat ^here there are no rival claims to a right to 
possess the eubjeot-matter of dispute, then the section 
contains nothing debarring the Magistrate from refer* 
ring to the title, should that serve any usefal purpose. 

Nor is the Magistrate debarred from referring to a 
delivery of possession, and ooming to a decision as to 
whether it was eSective or not. Delivery of possession 
is a matter entirely distinct from title, thongb it may 
follow a decree for title. The Magistrate, however, will 
refer to it merely as a fact, and it is a fact which un¬ 
doubtedly may in proper cases be used as some corro¬ 
boration of the witnesses whose testimony is in accord 
with the state of affairs resulting from au eSective 
delivery of possession. It is a relevant fact in deciding 
the question of possession that at some previous time 
one party had obtained delivery of possession and that 
fact will oast some onus upon the opposite party to show 
that the possession brought about by the delivery did 
not Oontlnue. This is in no way inconsistent with the 
view that the Magistrate most not refer to the merits of 
rival claims to title or use any opinion he may have 
formed upon that matter to reinforce the evidence of 
one party or the other : A. I. B. (26) 1939 Pat. 209, 
Dissenf.; Case law considered. [Paras 22, 23, 44 S: 45] 

Annotation :(’46*Com.) Cr. P. C., S. 143 N. 43 & 44. 

P. B. Das and L. K. Choudhury^iot Petitioners. 
Government Advocate with S. N. Banerji and A. N. 

Chatterji —for Opposite Party. 

Heredith J. — This is an application by tbo 
second party to proceedings under s. 145, Cri¬ 
minal P. G., the Magistrate having found the 
po^esaion of the first party and directed the 
petitioners not to interfere with it. The learned 
Additional Judicial Commissioner of Chota 
Nagpur has declined to make a reference in the 
matter to this Court. 

[a] The proceedings relate to the mineral rights 
in three villages, Kali, Dumara and Mahua- 
milan, within pargana Tori in the district of 
Falamau in Chota Nagpur. 

[3] In the year 1867, the then Maharaja of 
Chota Nagpur made a khorposb grant of the 
entire pargana Tori, comprising 53 villages, to 
bis younger son, Maharaj Kumar Jagat Mohan 
Nath Sah Deo. He died in 1669, and bis elder 
son, the present Maharaja, half brother of Jagat 
Mohan, succeeded. Disputes arose between the 
half brothers with regard to the mineral rights 
in the pargana. In 1921, the Maharaj Kumar 
granted a prospecting license to a Syndicate, 
and in 1922 the Maharaja brought a civil suit in 
the Court of the Subordinate Judge of Falamau 
for a declaration of bis right to the minerals in 
pargana Tori and for an injunction restraining 
the Maharaj Kumar from entering upon or re¬ 
moving any minerals within the pargana or from 
interfering with the Maharaja, his servants or 
agents in doing all acta incidental to the enjoy¬ 
ment of the right. This suit failed in the Court 
of the Subordinate Judge, but was decreed in 
appeal in the High Court in 1927, the case is re¬ 


ported in Udai Pratap Nath v. Jagat Mohan' 

6 Pat. 638 : (A. I. R. (16) 1928 Pat. 66) and this 
was upheld by the Privy Council in 1931 , the 
decision is reported in Jagat Mohan Nath v. 
Pratap Udai Nath, 10 Pat. 877 : (A. i. r (is) 
1931 P. O. 302). 

[ 4 ] By two deeds in October 1944, the Maha¬ 
raja gave leases of the mineral rights in the 
entire pargana to the National Cement Mining 
Industries Limited, the employees of whom now 
constitute the first party. Ou 1 st August 1946, 
S. M. Yakub of the second party took a mining 
lease of the entire pargana Tori from the sons 
and heirs of the Maharaj Kumar. Yusuf Khan 
of the second party claims to have taken a sub- 
lease of the minerals of village Mahuamilan from 
S. M. Yakub. The remaining members of the 
second party are servants of S. M. Yakub. 

[6] The case of the first party is that since 
taking their leases in 1944 they have been in 
peaceful possession of all the mines and minerals 
in the villages in dispute. They carried on various 
prospecting operations and dug pits in Plot 
NO, 634 in village Kali to prove the existence of 
a seam of coal. The second party forcibly enter, 
ed into, and started digging coal in village Kali 
in September 1946 despite the protests of the 
first party, and there ensued an imminent 
danger of a breach of the peace. 

[6] The second party denied that there was 
any danger of a breach of the peace, The first 
party had never set foot in any of the villages. 
On 5th February 1893, the Maharaja and the 
Maharaj Kumar.had entered into a family agree¬ 
ment to divide the minerals of the pargana half 
and half. Thay bad agreed to observe this settle- 
ment despite the result of any subsequent litiga¬ 
tion (?). This agreement as a family arrangement 
recognising existing rights was valid despite the 
lack of registration. It was not put in, and 
neither party relied upon it, in the civil suit, and 
the decision in that suit could not affect it. S. M. 
Yakub, before taking the mining lease on ist 
August 1946, approached the Maharaja to join 
in the execution of the lease, but this was not 
done, though Yakub took a prospecting lease of 
two villages in the pargana, Bari and Sikni, from 
the Cement Company and did some unsuccessful 
prospecting work therein. The case of the second 
party is further that Yakub, on I6tb December 
1945, entered into an unregistered agreement to 
lease with the Maharaj Kumar’s son, and there- 
under conducted certain mining operations from 
February 1946 to June 1946. After taking a re¬ 
gistered lease on lat August, the second party 
conducted further mining operations. 

[73 I have not thought it necessary to enter 
into farther details of the long dispute between the 
Maharaja and Maharaj Kumar. It will sufiSce to 
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mention one other fact. In 1934 the entire Tori 
estate of the Mabaraj Kumar came under the 
management of the Court of Wards under 8. 2 , 
Chota Nagpur Encumbered Estates Act. It is 
still under that management. 

[8] The present proceedings 6rst started on 
2Sth September 194G, on the application of T. N. 
Basu of the first party, Geologist to the National 
Cement Company, regarding one village Kali 
only for action under S. 144, Criminal P. C. On llth 
October 194G, another employee of the Cement 
Company made a further application under S. 144 
against all the nine members of the second party 
with respect to all the 53 villages. Notices under 
S. 144 were issued against both parties. Later 
the two proceedings were amalgamated, and 
after hearing the parties, the proceedings were 
converted to proceedings under S. 145. Criminal 
P, C. on 2Gth November 1946, and for some 
reason which is not clear, were limited to 
three villages only, namely Kali, Dumara and 
Mahuamilan. These three villages were then 
attached. 

[9] The Magistrate passed final orders on 
27th September 1947, a year later. His findings 
regarding possession are not as precisely expres¬ 
sed as they might have been, but they come to 
this; that no mineVals had been actually worked 
by either party until within two months of the 
initiation of the proceedings; the first party had 
done no working at all in Kali and Mahuamilan 
and their only act of possession was the digging 
of a few trial pits in village Dumara in April 
1945; the second party might have (his finding is 
not clear) extracted some fire clay in village 
Mahuamilan and dug some pits in villages Kali 
and Dumara from February to June 1946; any¬ 
thing else they did was within two months of the 
proceedings; neither party, however, had establi¬ 
shed that they had actually worked mines or 
minerals, and so neither had proved actual pos¬ 
session. After an elaborate examination, however, 
of the disputed question of title he came to the 
conclusion that the title lay with the first party, 
and applying the principle laid down in Ranchi 
Zamindar Co. Ltd, v. Maharaja Pratap 
Odainath Sahi Deo, 18 Pat. 215 : (a. i. b. (26) 
1989 pat. 209: 40 cr. L. j. 631) that in the case of 
unworked minerals possession should be held to 
follow title for the purposes of 8. 146, Criminal 
P. C., he found the possession of the first party. 

ClO] Mr. P, R. Das for the second party- 
petitioners has advanced four arguments. First, 
that the proceedings were without jurisdiction 
because the Magistrate had not stated bis grounds 
for apprehending a breach of the peace. He did 
not even have a police report to act upon. 
Second, that 8.146 has no application to dis¬ 
putes regarding mineral rights. Third that in a 


case like the present, where the minerals have 
been found to be nnworked, and, consequently, 
not in the actual possession of any one, it is not 
open to the Magistrate to find possession for the 
purpose of an order under s. 145 by applying 
the principle of constructive possession, namely, 
that possession follows title. The wording of 
S3. 145 and 146 shows clearly that the Magis¬ 
trate is confined to the question of actual posses¬ 
sion, and be is not entitled to go into the title at 
all for the purpose of finding possession. The de¬ 
cision in the case of Ranchi Zamindari Co. 
Lid. V. Maharaja Pratap Udainath Sahi 
Deo, (18 pat. 215 : A. I. H, (26) 1939 Pat. 209 : 40 
Cr. L. J. 631) is wrong and needs reconsidera¬ 
tion. It is in view of this agrument that a Special 
Bench has been constituted to hear this applica¬ 
tion. 

[11] Fourth, that, in any event, the Magis- 
trate's finding with regard to title is wrong. 
Title to the extent of 6 annas lies with the 
second party. 

[12] With regard to the first contention, it is 
true that the M agistrate did not act on a po lice 
r^ort. He acted on petitions filed by memb Ara 
of the firiFparty only , and though be did b ear 
me parties and^ has expressed the opinion that a 
d anger of a breach of the peace existed, did 
n ot state bis grounds for that opini on. Under 
S. 145 ( 1 ) the Magistrate in his order drawing up 
proceedings shall state the grounds of his being 
so satisfied,and in this the Magistrate’s procedure 
is certainly not in accordance with the provi¬ 
sions of S. 145 (1). Nevertheless, I am of opinion 
that the High Court would be taking an un¬ 
justifiable risk and responsibility in interfering 
with an order merely for this reason when the 
Magistrate has definitely expressed his view that 
there ie a danger to the public peace. The res¬ 
ponsibility for maintenance of the peace is that 
of the Magistrate, not that of the High Court. 
The proceedings are only of a eemi-judicial 
nature. To some extent they may be regarded as 
administrative. The failure to sta te 

i n my view , does n ot touch the-queatioa of j^tfis- 
^tio^D. "The ruling upon w hirb Mr , 
principally relied is Nittyanand Roy v. Paresh 
Nath Sen, 32 Cal. 771: (2 Or. L. j. 842). Therein 
it is laid down that if the Magistrate omits in 
the initiatory order under 8.145 (l) to state the 
grounds of his being satisfied as to the likelihood 
of a breach of the peace, the final order is without 
jurisdiction. That decision, in my opinion, betrays 
a confusion as to the nature of jurisdiction. I 
think no question of jurisdiction arises, and I 
repeat that when the Magistrate, who is respon¬ 
sible for the maintenance of the peace within his 
jurisdiction, has expressly stated that a danger 
of a breach of the peace necessitating action 
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junder s. 146 exists, the High Coart should not 
lightly interfere. 

Il3] With regard to Mr. Das’s second argu. 
menti it is unnecessary to examine it or to 
express any opinion. It is enough to say that 
there is considerable weight of authority for the 
view that disputes regarding sub-soil minerals 
come within the scope of S. 145 where the ques¬ 
tion is as to actual physical possession, and not 
merely as to the right to prospect or to conduct 
mining operations. 

[U] Mr. Has’s fourth contention involves an 
inconsUtency with his third, and as, in my opi¬ 
nion, for reasons about to be stated, his third 
contention is sound, it follows that in this mat¬ 
ter, since the Magistrate was not entitled to 
come to any decision on the complicated ques¬ 
tion of title, neither is it open to this Court to do 
80 when sitting in revision upon his order. It is 
enough to say that the Magistrate's decision re¬ 
garding the title has been most seriously and 
strongly challenged by Mr. Das. 

[16] With Mr. Das's third contention I find 
myself in complete agreement. It has been con¬ 
ceded on behalf of the first party before us that 
the Magistrate is not entitled to base his deci¬ 
sion upon constructive possession; and the sort 
of possession that can be inferred, in the case of 
completely unworked minerals, from the title is 
nothing but constructive possession. In the case 
of Bhupendra Narayan Singha v. Bajeshwar 
Prasad Bhakatt 59 oal. so: (a. i. R. ( 18 ) I93i 
P. 0.162) the Privy Council expressly said that 
such possession was constructive only. 

[16] Sections 145 and 146 have been so word¬ 
ed as to emphasise that the Magistrate is to con- 
cem himself only with actual possession. He is 
expressly forbidden to refer to the merite of the 
claims to title, and obviously, therefore, if be is 
not allowed to find the title, he cannot draw any 
inference as to possession from the title. Under 
S. 145 (l), he is required to call upon the parties 
to put in written statements of their respective 
claims; but not their claims to title. The Legis¬ 
lature has taken the utmost pains to prevent 
qaestions of title from creeping in to confuse the 
Magistrate and protract the proceedings. There¬ 
fore, the wording is used “to put in written 
statements of their respective claims as respects 
the fact of actual possession of the subject of 
dispute^’. 

[17] Section 145 (4) prescribes the Magistrate's 
procedure. 

“The Magistrate shall then, without reference to the 
merits of the claims of any such parties to a right to 

possess the subject of dispute.. if possible, decide 

whether any and whieh of the parties was at the date 
ol the order before mentioned in such possession of the 
said subject.*’ 
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[18] The word “such” before “possession” 
makes reference to “actual” possession, and the 
Magistrate is expressly prohibited from refer- 
ring to the merits of the claims of the parties to 
the title. 

[19] In the legal sense, some one must always 
be in possession because if no one is in physical 
possession, the law will deem the true owner to 
be in possession. But the use of the words "whe¬ 
ther any” shows that the Magistrate is not to ap- 
ply that principle; and this is made still clearer 
in s. 146. Section 146 (l) says: "If the Magistrate 
decides that none of the parties was then in such 
possession” etc. etc. Here again the word "such” 
is used, referring back to the word "actual," and 
the law has made it plain that it contemplates 
the possibility that the Magistrate shall find 
neither of the parties was in actual possession. 
This is not a reference to the possibility of some 
third party being in actual possession, because 
clearly the Magistrate could not have been 
enjoined to attach the property of some third 
person not a party to the proceedings. The pos¬ 
sibility envisaged is that the Magistrate shall 
find no one in physical possession. That pos¬ 
sibility never arises if actual possession includes 
possession constructively inferred from title, and 
the insertion of this provision makes the inten¬ 
tion of the Legislature even clearer, if possible, 
than the wording of 8. 146. 

[20] It was, however, argued before us that 
the nature of possession must vary with the 
nature of the subject-matter, and in the case of 
minerals in the ground no other possession is 
possible than that which is an inference from 
acts such as sinking pits at places in the area, 
and so on. Therefore, in such cases the Magis¬ 
trate may be said to be finding actual possession 
when be infers possession from the title. 

[21] This argument betrays a confusion of 
thought. Undoubtedly, in such cases, there is a 
notional element in possession; possession to some 
extent is a legal fiction. There is Privy Council 
authority for that. In Nageshwar Bux Boy v. 
Bengal Goal Co. Ltd., 10 pat. 407 : (A. I. B. 
(18) 1931 p. C. 186) the Privy Council said: 

“Id considering the character and effect of acts of 
possession in the case of a mineral field, it is neoessary 
to bear in mind the nature of the subject aud the pos¬ 
session of which it is susceptible. Owing to the inacces¬ 
sibility ofiminerals in the earth, it is not possible to take 
actual physical possession at once of a whole mineral 
field; it can be occupied only by extracting the minerals 
and nntil the whole minerals are exhausted the physi¬ 
cal occupation must necessarily be partial.” 

[22] One must go further even than that. All 
possession necessarily involves a notional or 
fictional element. A little thought will make this 
clear. I am said to possess a piece of land if I 
perform certain acts thereon at reasonable- 
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intervals. I sow crops thereon, may be I water 
them at intervals; when they are ripe I cut and 
take them. May be, if I am zealous, I frequently 
walk round the land. But evidently for a large 
proportion of my time I am not on it, and not 
in physical contact with it. The same applies to 
a house. I am held to be in possession of it even 
though I cannot be in every room every hour of 
the 24. Portions of the day I may leave the 
house completely empty. Still no one will ques¬ 
tion my possession. Even in the case of move- 
able property, the same considerations apply. I 
am in possession of my fountain pen though it 
is not always in my hand. I submit that the 
only case of complete actual physical possession 
is that of an object which I can grasp in my 
hand for the period it is actually in my grasp. 
Everything else is notional to a greater or lesser 
degree. Therefore, when the law speaks of actual 
possession it does not mean, and cannot mean,- 
that the Magistrate is debarred from applying 
the ordinary criteria of possession from applying 
the notional element. Here, however, the con¬ 
fusion of thought is liable to come in. It is one 
thing to infer iKJsaession from certain acts at 
intervals, or over the whole from the part, and 
quite a different thiiJg to infer it from the title. 
The first is permissible to the Magistrate and 
consistent with the wording of s. 1 - 46 . The second 
is debarred. The one has its basis in physical 
possession, the other has no connection with that 
and is quite consistent with a complete absence 
of any physical connection with the property. 

[23] The extent to which actual possession of 
the whole is a justifiable inference from partial 
possession, either as to time or place, is in each 
particular case a question of fact regarding which 
no general principle can be laid down. 

U4] All this is excellently illustrated in the 
Privy Council case to which I have just referred 
Nageshwar Bux Boy v. Bengal Coal Co, Ltd. 
(10 Pat. 407 : A. I. R. (18) 1931 p. C. 186). This 
was a case where the Privy Council, after point¬ 
ing out that in the case of minerals in the ground 
the extent of possession enjoyed was an inference 
of fact said that as an inference of fact in the 
case before them it might be inferred, on behalf 
of a trespasser, that the sinking of pits in mining 
coal in various portions of a mineral field was 
equivalent to actual possession of the whole. It 
was pointed out that this did not conflict with 
the general principle that where a person takes 
possession as a trespasser any title which he 

may acquire by adverse possession will be strictly 

hmited to what he has actually so possessed. 
Nor was it inconsistent with the oases wherein 
it had been laid down that in the case of mines 
there is no presumption in law that the posses¬ 
sion of a part of a seam infers possession of the 


whole seam, much less of all the seams in the 
mineral field in which part of a seam has been 
worked. 

9 ♦ 

[25] Be it noted that the inference from the 
part to the whole;has here been made by the Privy 
Council in favour of the trespasser, and has 
nothing whatever to do with any rights of a 
title-holder. 

[26] It is now necessary to notice something 
that inevitably follows from the above analysis. 
The law looks differently on the possession of 
the trespasser and on that of the true owner. The 
trespasser prescribes only for what he actually 
holds, whereas the true owner is permitted a 
wider latitude in his claim to possession. That, 
however, is a distinction which the Magistrate 
must ignore. The criteria which he must apply 
in forming his opinion as to the actual posses¬ 
sion of either party, as derived from acts per¬ 
formed by them, must be exactly the same in 
the case of both parties; for, he does not know 
and cannot decide which is the .true owner and 
which is the trespasser. He may, where the 
facts justify, as in the Privy Council case, find 
possession of the whole from acts which do not 
embrace the whole of the time or place, but he 
cannot apply that principle in favour of one 
party at the expense of the other. He is forbidden 
in effect from regarding the evidence of one 
party with a more favourable eye because in his 
opinion that party holds the title. Yet that is 
the procedure which we find adopted in case 
after case, and which in many decisions has 
been unfortunately approved. 

[27] I deplore what has happened in the course 
of years with regard to procedure under S. 146. 
The section was unquestionably framed to pro¬ 
vide a speedy remedy of a semi.administrative 
type in the case of danger to the public peace. 
The Legislature, in my view, did everything 
that could be done to make ite intention clear 
and to prevent that happening which has hap¬ 
pened. Yet it was in vain, and the wedge was 
very soon put. in. The Magistrate cannot refer 
to the title directly, said certain decisions, but 
he can do so indirectly to supplement the evi¬ 
dence of possession ; to derive inferences as to 
actual possession; to corrobroate the evidence on 
this side or on that. A cleavage of judicial opi¬ 
nion early became evident. We find the correct 
principle laid down by Sit Barnes Peacock in 
1866 in Amritlmath Jha v. Ahmed BezaGVT.'B. 
cr. 61 . That learned Judge said that the Magis¬ 
trate was wrong.in taking the title as pritaa 
facie evidence of possession and throwing the 
oniw on the other party. In Bijoy Nath Chat¬ 
ter jee V. The Bengal Coal Co. Ltd. 23 W. B. Or. 

45 in 1875 it was pointed out that the perfor¬ 
mance of acts under an alleged right in one 
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portion of the ground over which the right was 
claimed, though it might be good and sufficient 
for the purpose of keeping alive that right so as 
to be an answer to the plea of limitation raised 
in a civil suit, was not of itself a sufficient pos. 
session on which the Magistrate’s order under 
s. 530 (now 145) could be based. 

[28] I have found a case of 18SL where what 
was, in my opinion, the fatal error in construing 
Si 145 (or its then counter part) began to creep 
in. In Kali Kristo Thakiir v. Golam AH Chotu- 
dhrtj, 7 cal. 4C : (8 C. L. r. 245) the Magistrate 
in the absence of sufficient evidence of possession 
bad relied upon the title. It was held that he was 
wrong, but it was observed that the Magistrate 
would have been justided in looking to the evi* 
denoe of title in corroboration of the evidence of 
possession. The .wedge was in: the camel had his 
nose under the tent flap. In my view, such a 
course, apart from being forbidden by the law 
in express terms, is only likely to confuse and 
prejudice the Magistrate with regard to the ac¬ 
tual evidence of possession and lead to a wrong 
decision; for his decision upon the evidence of 
possession should be unbiased by any view of 
the title, a view which he is not to take, and 
which is extremely likely to be wrong. 

[29] By 1886 the error is in full bloom. In 
Baja Babu v. Muddum Mohun Lall, 14 cal. 
169, the Magistrate in determining the question 
of possession took into consideration the ques¬ 
tion of title, and it was held that he had a right 
to discuss the question of title if in his opinion 
it was material upon the question of possession, 
and that the mere fact that he had considered 
and discussed the question of title would not 
invalidate his decision on the point of possession 
provided that there was evidence before him as 
to who was in possession; and, in the absence of 
any other evidence of possession, the Magistrate 
would be judtifled in finding possession to be 
with a person to whom symbolical possession 
bad been shown to have been given in execution 
of a decree. 

[80] Here we find reference to one of the main¬ 
stays of the line of decisions approving the Magis¬ 
trate attaching some weight to the title. The argu¬ 
ment is that the decision of the civil Oourt must be 
enforced by the Magistrate. Consequently, the 
Magistrate must find the possession of the party to 
whom possession has been recently delivered. The 
extent to which the word “recently” is applicable 
is always left vague. If the Magistrate does not 
adopt this course, it is said, the decree-holder 
will be forced into an endless series of infruotu- 
ous deliveries of possession. This, to my mind, 
is all wrong. The delivery of possesion, if pro¬ 
perly made and not symbolical, undoubtedly 
transfers possession at the moment. It may be 
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no more. The decree-holder who is resisted or 
immediately dispossessed is by no means with¬ 
out remedy. Apart from oriminal proceedings 
against the person who has dehed the law, he 
can secure protection under s. 146, if be 
acts promptly, as he ought to do. He has 
only to approach the Magistrate within two 
months of the act which again dispossesses him, 
an act which may take place immediately after 
the delivery of possession. If he does this, under 
the provisions of the section, the Magistrate can 
restore bis possession. In my view, if the decree- 
holder does not come within two months of the 
disturbance to his possession or within two 
months of the actual delivery of possession, if 
tbrjudgment-debtor has re-occupied the land 
immediately upon the departure of the Court’s 
officer, then it is the duty of the Magistrate not to 
ignore actualities, if be finds the judgment-deb- 
tor in actual possession despite the delivery of 
possession. 

[31] There is another case in 14 Cal., namely, 
Reid V. Richardson (at page 361) where, I con- 
sider, the correct view was taken. The learned 
Judges said that they had kept in mind the 
circumstance, which was constantly brought be¬ 
fore them in such cases, that as between the two 
parties to the dispute s. 146, Criminal P. C. was 
being used for a purpose wholly alien to that for 
which it was originally intended, and one calcu¬ 
lated to produce, in whosesoever favour it was 
made, very unexpected and unfair results—in 
fact, that a squabble about some grass was to be 
turned into an important judicial decision as to 
the boundary of two large estates, a state of 
things which, they said, they regarded with 
great disapproval. 

[32] Daimulla Taluhdar v. Maharulla 
Taluhdar, 27 cal. 913, is a case where it was 
laid down that the Magistrate under s. 146, was 
not competent to do more than to determine 
actual possession. The law was also stated, in 
my opinion, with clearness and precision by Sir 
Lawrence Jenkins in 1900 in Pandurang 
Govind PujarVs case, 25 Bom. 179 : (2 Bom. 
L.R. 756). That learned Judge said that the par. 
ties cannot be called upon to furnish a state¬ 
ment of their rights, nor can the Magistrate take 
as the basis of any action he may finally decide 
upon any conclusion at which be may arrive as 
to the respective titles of the parties. He is not 
at liberty to go into the merits of the claims of 
the parties to the dispute to a right to possess 
the subject thereof. 

[83] To the same effect are Bampini and 
Sharfuddin, JJ. in Kvchai Fakir y. Bomesh 
Ohandra Biswas, in (1908) 35 oal. 796: (8 or. L. J. 
28). It was pointed out that the only ques¬ 
tion which a Magistrate has to decide in a 
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proceeding under s. 145, is as to who is in actual 
possession of the disputed land. In that case the 
Magistrate, ^rhlle holding that the oral evidence 
of actual possession TS’es in favour of one patty, 
proceeded to discuss and decide as to the legal 
effect of a recent order of an Assistant Settle, 
ment Officer awarding possession to the opposite 
party, and directed the first party to be main¬ 
tained in possession in accordance with such 
Older. Their Lordships said that they considered 
the case another illustration of the way in which 
the provisions of s. 145, were abused by litigants 
in the mofussil and misunderstood by Magis- 
trates who usurp jurisdiction and decide questions 
of a civil nature. 

[34] To a similar effect is Arju Mea v. 
Arman Mea, 7 c. L. j. 369: (7 Or. L. J, 336), a 
case decided by the same two learned Judges. 

[35] Sheikh Sajuddi Mandal v. F. L, Cork, 
27 O. L. J, 465 : [A. I. R. (6) 1919 Cal. 930 : 19 
Cr. L. J. 681), was a case relating to mineral 
rights. There the Magistrate absolutely refused 
to look at the documents of title. The Court 
declined to interfere with his decision on that 
ground. Richardson, J. said : 

“If the documents were tendered merely for the pur¬ 
pose of obtaining a decision on the question of title, his 
refusal to look at them may have been entirely justi¬ 
fied.’* 

It was pointed out that the Magistrate under 
the section had to arrive at his decision without 
reference to the merits of the respective claims 
to a right to possession, and that meant the 
title to possession. It was further pointed out in 
that case that the question how far possession 
of a part of a coal mine is evidence of possession 
of the whole is primarily a question of fact. 

[36] Again in the Indian Iron and Steel Co. 
V. Banso Gopal Tewari, 32 o. L. J. 64: (A.I.R. 
(7) 1920 cal. 824 : 22 Or. L. J. 99), it was laid 
down that where what is actually in possession 
of the parties is not in dispute, but what has 
given rise to the dispute between the parties is 
the right to carry on boring operations in 
a certain mauza, the Criminal Court has no 
jurisdiction to go into questions of title and 
possession which will arise between the various 
parties claiming and interested in the land both 
surface and underground. It was not the func¬ 
tion of a Criminal Court 

“to go into questions of adverse possession and of 
constructive possession of wide areas inferred from 
actual possesion of limited areas.” 

[87] To a similar effect is the decision of 
Jwala Prasad, J. in Mahadeo Dutt v. J. N, 
Sarkar, a. I. R.- (9) 1922 pat. 840 : (24 Cr. L. J. 

[38] Matters came to a crisis in the Calcutta 
High Court about 1927. There was a diaagree- 
znent between Graham J. and Commiade J. 


and the matter was referred to Gaming, J., who 
held that under s. 146, Criminal P. C., what the 
Magistrate has got to decide is who is in actual 
possession. He is not bound to maintain posses¬ 
sion given through the Civil Court when such 
possession is merely symbolical. Actual posses. 
Sion” in s. 145, means actual physical possession, 
that is, the possession of the person who has hie 
feet on the land, who is ploughing it, sowing it 
or growing crops on it entirely irrespective of 
whether he has title or right to possess it: Ambar 
Ali V. Piran Ali, 55 Cal. 826 : (A.I. R. (15) 1928 
cal. 344 : 29 cr. Ii. J. 503 ) 

[39] It.may be that that description of “act¬ 
ual possession’* is not quite accurate for all 
cases such, for example, as mines. But the dis. 
tinctioD which I have pointed out is, I think, a 
clear one. Actual possession however notional, 
however much a matter of inference, is based on 
certain physical acts of possession, and has 
nothing to do with title. Constructive possession 
as opposed to it is based entirely on title, and 
has nothing to do with any physical acts of pos¬ 
session. 1 find no difficulty about the distinc¬ 
tion. 

[40] In the case under consideration, Cuming 
J. referred to a large number of decisions upon 
each side in the controversy, and regretted he 
could not refer the matter to a Full Court: Hs 
said : 

“If the SJagietrate must mamtaio, as has been held in 
some decisions, the possession given throagh the civil 
Coart, he must at once do what the section expressly 
Bays he shall not, namely, determine who has a right to 
possession and to whom the civil Court has given pos¬ 
session.” 

[41] The reference of the question to a Full 
Bench duly came next year, in Agni Kumaj" 
Das v. Mantazaddin, 56 Oal. 290 : (A. I. R. (16) 
1928 Cal. 610 : 30 Or L. J. 69 (P.B.)), and it was 
heard by a Bench of five Judges inoluding 
Rankin G. J. The order of reference was made 
by Cuming and Lort.Williams JJ. The Magis¬ 
trate bad found actual possession with the judg. 
ment-debtors and said that it was not for him 
to decide who was entitled to possession. Th& 
learned Judges said that looking at the strict 
wording of s. 145 it would seem that bis deci¬ 
sion was unassailable, and there was nothing left 
to argue. But there were a number of decisions 
of the Court which would seem to hold that» 
contrary to the express words of the section, 
actual possession does not mean actual posses¬ 
sion, but means something else. They further 
said that what they were in fact referring to the 
Full Bench was whether the Code meant exactly 
what it said or whether it meant something 
else. 

[42] Rankin C. J. in dealing with the refe¬ 
rence spoke of the difficulties that bad arisen. 
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ttom the dootrine that because a decree has at 
some time been pa^ed inter partes and posses* 
sion has at some time been delivered thereunder 
there is no dispute or no bona fide dispute or 
no such dispute as is contemplated by S. 145. 
He said that in his opinion, the doctrine itself 
and much of the reasoning upon which it had 
been rested were erroneous, and he much re¬ 
gretted, in the interest of the public peace and of 
the Magistrate whose duty it is to preserve the 
peace, that these questions had not long ago 
been brought before a Full Bench in order that 
the jungle of decisions might be reduced to 
order. He referred to the list of contradictory deci¬ 
sions setoutiniimia?* Ali v. Piran Ali .* 65 cal. 
326: (A. I. B. tl6) 1928 Cal. 344 : 29 Or. L. J. 503), 
and with regard to those holding that the question 
of title could be somehow involved in the ques¬ 
tion of actual possession, he said that the conten¬ 
tions advanced had failed, after over 50 years, 
to establish themselves in our case law because 
they were wholly without warrant in the statute 
and represented an unworkable and unreason¬ 
able attempt to thrust into the section qualifica¬ 
tions and conditions which were rejected by its 
letter no less than by its general intention. It 
was held by the Full Bench that the Magistrate 
is confined to the question of actual possession. 
Sir George Bankin noticed that there might be 
some rare cases in which, both parties being 
out of possession, the right of one party was so 
very clear as to make it more just and reason¬ 
able that he should act against the other under 
S. 107 rather than that he should attach the pro¬ 
perty so as to compel the former party to bring 
a suit. But there was great danger in inviting 
Magistrates to act upon their view as to the 
right of the parties under s. 146, and jurisdiction 
under S. 146 or S. 146 could not possibly ba 
affected by any consideration of that character. 

[48] Unfortunately this decision seems to 
have been as ineffective as the express wording 
used by the Legislature. I do not know how 
such cases are now conducted by Bengal Magis¬ 
trates, but I know only too well the procedure 
in Bihar. The case begins with long statements 
of claim in which the parties are more concerned 
with setting out the history of their dispute and 
their respective claims to title than their claims 
to actual possession. They are allowed to do 
this, and in practically every case the question 
of title is dragged in. Then the proceedings 
pursue a slow course lasting months or even 
years. I seem to remember one case under 
S. 146 which lasted 12 years. Eventually in a 
lengthy judgment the Magistrate deals with the 
title elaborately, and then with the actual evi- 
dence of possession in two or three lines. Only 
too frequently he uses such expressions as the 


oral evidence is not of much importance in this 
case,*' *'the oral evidence is unsatisfactory on 
both sides,’* "the oral evidence is more or less 
equally balanced.” He then proceeds to prefer 
the evidence of one side or the other in accor¬ 
dance with his view of the merits of the title, 
and not unoften bases his decision upon the 
fact that months or even years previously there 
has been a delivery of possession in favour of 
one party, which, of course, the other contends 
was "balahala" or only nominal. 

[ 44 ] This is the use to which B. 145 has been 
almost universally put with, in my opinion, 
lamentable results. Hard.worked Magistrates 
spend a large portion of ill-spared time doing 
work more fitted to a Munsif. The case is drag¬ 
ged on and on. Such proceedings would be en- 
tirely ineffective to preserve the peace but for 
the fact that the Magistrate generally makes a 
provisional attachment of the property in the 
beginning with the result that large areas of 
property unnecessarily remain attached for 
years on end. Nothing could be further from 
what was contemplated by the Legislature in 
framing the section, as I understand it. Is it 
not preposterous that proceedings designed as a 
summary remedy for preserving the peace pend¬ 
ing reference of their dispute by the parties to 
the civil Court should themselves assume the 
dimensions of a civil suit, last as long and 
become well-nigh as complicated ? Is it too late 
to put things right; to reform the procedure 
under S. 146 so that the decisions may be prornpt 
and uncomplicated by matters of title and liti¬ 
gants may be debarred from seeking cheap deci¬ 
sions in their civil disputes at the expense of 
bard-worked Magistrates’ time? Are we bound 
now by cursus cuvice^ In the first place, deci¬ 
sions have not been unanimous, as I have 
shown. There has been no Full Bench case in 
Patna similar to that in Calcutta. In the second 
place, as Sir Lawrence Jenkins pointed out in 
the case of Ire re An Attorney, [The correct 
names of parties in this case are Hume v. 
Poresh Chunder Ghose —Ed.] 41 cal. 446, 467 i 
(a. I. B. (l) 1914 cal. 597 : 16 Or. Ij. J. 49 (S.B.)), 
‘‘not one jot or one tittle can be taken away 
from or added to the plain and express provi- 
sions of the Legislature by any decision of the 
Court.” In the third place, what exactly is this 
doctrine of cursus curia? Does it not mean 
merely this that where a certain view has been 
taken in a long series of decisions over a long 
period and has become the basis upon which 
many titles have become settled, then that view 
should continue to prevail despite the fact that 
two views may be possible? Has it any appli¬ 
cation to a matter like the present where we 
are dealing withiproceedings of a quasi-fudicial 
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nature, there is no question of any title being 
unsettled, and the prevailing view has had 
highly undesirable consequences? The doctrine 
■of C24r5ws curies, in my opinion, should never 
stand in the way of patting an end to an abuse 
or preventing a remedy where things are mani¬ 
festly wrong. Where reform is made the slave 
of authority, the result is stagnation. The ends 
to be attained by enjoining upon the Magistrate 
a procedure strictly in accordance with the 
wording of the section are so important, that in 
my opinion, we ought not to shrink from that 
course even now. Magistrates should be told : (l) 
'That they are to see that the statements of 
iclaim are confined to questions of possession. 
( 2 ) That they must strictly follow the wording 
of the section and make their decision without 
any reference to the merits of the respective 
'claims to title. They are to decide only the 
question of actual possession upon the evidence 
!a9 to actual possession; and in considering that 
evidence they must not let themselves be biased 
one way or the other by their opinion on the 
question of title. (3) In suitable cases, as an in¬ 
ference of fact, the Magistrate may find actual 
possession where it cannot be said that there is 
complete physical possession, all the time, of the 
whole; but any inferences he draws must be in¬ 
ferences from physical facts and physical acts, 
And not from questions of title. Moreover, the 
jeriteria which be uses in judging the evidence 
'of both parties must be the same, and must not 
|be influenced in favour of one party by his opi¬ 
nion of the title. 

[ 45 ] In order to prevent any possibility of 
misunderstanding, it is perhaps advisible to ex¬ 
plain two things : ( 1 ) My analysis of the posi¬ 
tion and the observations I have made have no 
reference to and are not intended to relate to 
cases where the title is not in dispute. If there 
be such cases if they ever occur they will be 
extremely rare. My experience is that disputes 
to possession are invariably based upon rival 
claims to title. Even if there is a decree in 
favour of one contestant, the other will claim 
that he is not bound by it or that it is vitiated 
by fraud or something of the sort. It would be 
clearly understood, however, that where there 
are no rival claims to a right to possess the sub¬ 
ject-matter of dispute, tbep the section contains 
nothing debarring the Magistrate from referring 
to the title, should that serve any useful purpose. 
(2) Nor do I say that the Magistrate is debar¬ 
red from referring to a delivery of possession, 
and coming to a decision as to whether it was 
effective or not. Delivery of possession is a 
matter entirely distinct from title, though it may 
follow a decree for title. The Magistrate, how¬ 
ever, will refer to it merely as a fact, and it is 
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a fact which undoubtedly may in proper cases 
be used as some corroboration of the witnesses 
whose testimony is in accord with the state of 
affairs resulting from an effective delivery of 
possession. It is a relevant fact in deciding the 
question of possession that at some previous 
time one party had obtained delivery of posses¬ 
sion and that fact will cast some onus upon the 
opposite party to show that the possession 
brought about by the delivery did not continue. 
This is in no way inconsistent with my viewl 
that the Magistrate must not refer to the merits 
of rival claims to title or use any opinion be 
may have formed upon that matter to reinforce 
the evidence of one party or the other. 

[46] It remains to deal with Ranchi Zamin- 
dary Company, Ltd, v. Maharaja Pratap 
Udainath Sahi Deo, 18 Pat. 215 : (A. I. R. (26) 
1939 Pat. 20D : 40 Or. L. J. 631). This was a case 
of a dispute concerning the possession of bauxite 
ore under a hill situated in village Bhusar. The 
second party was found to have worked bauxite 
ore in a portion of the field. All that the first 
party, the Maharaja of Chota Nagpur, had done 
was to grant mining leases in certain villages 
in the vicinity. It was found that as regards 
village Bhusar he had neither granted any lease 
nor attempted to work minerals in or adjacent 
to the village. The Magistrate found the posses¬ 
sion of the second party with regard to the area 
actually worked by him. With regard to the 
remainder, he examined the question of title 
which was strongly disputed, came to the con¬ 
clusion that it was in the first party, and apply¬ 
ing the principle in favour of the true owner 
that possession follows title, be found the posses¬ 
sion of the first party over the remainder of the 
minerals in the area, and ordered its mainten¬ 
ance. This order was upheld, and in my opinion, 
it was wrongly upheld. In the first place, a 
distinction was wrongly made between the 
possession of a trespasser and a true owner in 
proceedings under S. 146. It was held that the 
Magistrate was right in holding that the second 
party was in possession only of the area actually 
worked, because a trespasser wrongfully work¬ 
ing minerals is in possession only of such 
minerals as he has actually mined, whereas if 
the owner of unworked minerals under a defined 
area begins to work minerals in that area, he 
can properly be said to be in actual physical 
possession of the whole of the minerals in that 
area. Even the granting of a lease to a third 
party which led to no working, and was a lease 
not for the area but a neighbouring area, was 
held in the case of the first party to afford a 
basis for finding him in possession of the whole 
of the minerals. The application of different 
criteria in the evidence of the two parties, in 
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AOQordanoa with the Magistrate’s decision as to 
where the title lay and which was the true 
owner, while right in its proper sphere, was, in 
my opinion, wholly inappropriate in proceed¬ 
ings under 8. U5, Oriminal P. G. 

[47] Secondly, it was held that the Magis¬ 
trate was right in going into the question of 
title, coming to a decision as to where it lay, 
and applying the principle that possession follows 
title in favour of the first party. Xu this regard 
the decision was also, in my opinion, wrong. 
Trevor Harries 0. J. said (p. 223): 

^'Unworked minerals are not capable of such posses* 
elon as is the surface of land or a house. Land can be 
oaltivated; house can be occupied; but unworked 
minerals cannot even be occupied. Minerals can be 
possessed by actual working; but in this case a large 
potUon of the minerals area had admittedly not been 
worked. In such a ease if was in my viow necessary 
that the learned Magistrate should consider who 
was the owner of these minerals in order to assist 
him in coming to the conclusion as to who was in 
possession of the same. ... In the case of unworked 
minerals, possession follows title and the owner of 
unworked minerals is in possession of them though 
he is not actually engaged in working them, (Italics 
mine). He is in a position to work them when he so 
desires, and he can lease them to others who may 
work them.’* 

It will be apparent from the preceding portion 
of my judgment why X consider these observa¬ 
tions wrong. Actual possession of minerals in 
the ground, as I have said, must always be 
more or less notional, but it has nevertheless 
nothing to do with any inference from title. 
The inference must be from acts in regard to 
the property. 

[48] The Magistrate in the present case has 
expressly followed, Banchi Zamindari Co. Ltd. 
V. Pratap Udainath Sahi Deo, 18 pat. 215 : 
(A. I. B. U6) 1939 Pat. 209 : 40 cr. L. J. 631), and 
has done just what was done in that case. His 
order, in my opinion, cannot be supported. There 
was some discussion as to whether we should 
make a remand with directions so that he may 
more precisely consider the question of posses¬ 
sion in the light of our observations. I have 
come to the conclusion that a remand would 
serve no useful purpose because the Magistrate’s 
findings are sufficiently clear to make it apparent 
that there was no such evidence of possession 
as would justify an inference that either of the 
parties was in actual possession even of the 
minerals of the three villages forming the subject- 
matter of the proceedings. The acts found to 
have been done by each were extremely frag¬ 
mentary. None is found to have done any mining 
work or at least any work worth the name. 
What was done was wholly different from what 
the Privy Council had to consider in Nagesh^ 
too/r Bux Bay v. Bengal Coal Co, Ltd., 10 pat. 
407 : (A. I, B. (18) 1931 P. o. 186). A remand 
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could only lead to the Magistrate again finding 
that neither party was in actual possession 
unless be once again decides the title which 
I say without hesitation, he must not presume 
to do. 

[49] A question was also mooted whether we 
should direct the attachment of the property 
under s. 146, neither party being in actual 
possession. An attachment would in turn in¬ 
evitably lead to the attachment of all the 
minerals of the entire 53 villages of the Pargana 
which would be, in my judgment, both unneces¬ 
sary and unwise. It might well adversely affect 
the development of the area for years to come, 
whereas the danger to the peace, if any, can be 
dealt with in other ways. Moreover, the present 
position is that no one knows what minerals 
exist and where they are. It would have to be 
an attachment of all minerals, if any wherever 
they exist, an attachment in short, of purely 
hypothetical minerals. This would come very 
near to an attachment of a mere incorporeal right 
to prospect, and to mine in the event of minerals 
being found. Such an order, and specially in 
respect of a large area, is, in my judgment, 
undesirable. 

[60] In the result, therefore, while making 
the rule absolute, I would merely set aside the 
Magistrate’s order, and also the attachment of 
the three villages provisionally made by him. 
It is of course open to him to proceed under 
S. 107 against any persons found attempting to 
create a breach of the peace. 

[61] I had hoped by this judgment to accom¬ 
plish something I deemed urgently needed—a ^ 
reform in the current procedure under S. 146. 
In that I have failed, since my learned brethren 
do not see eye to eye with me. Nevertheless 
I have decided to deliver this judgment as it 
stands, as it gives me the opportunity to place 
on record views which I have long held. 

[62] Sinha J _I agree with my learned 

brother Meredith J. that this application should 
be allowed; but as I differ from him on the 
form of the order of this Court and the reasons 
therefor, I should give those reasons in soma 
details. 

[63] This is a dispute between the first party, 
who claim under the Maharaja of Ghota Nagpur, 
who is, admittedly the proprietor of the villages 
in question, as parts of a large revenue-paying 
estate, on the one hand, and the second party, 
the petitioners in this Court, who claim under 
the khorposbdar, tenure-holder, under the 
Maharaja. As between the Maharaja and his 
khorposbdar aforesaid, the mineral rights in res. 
peot of the entire tenure formed the subject- 
matter of a litigation between them, which went 
up to His Majesty in Council. The judgment of 
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this Court in that suit is reported as Maharaja 
Udai Praiap Nath Sahi Deo Maharaja 
Kxtmar Jag at Mohan Nath Sahi Deo, 6 pat. 
638: (A. I. R. (15) 1928 Pat. 66). This Court set 
aside the decision of the trial Court, and granted a 
decree to the plaintiff-appellant in these terms : 

“The plaintiff is entitled to a declaration of his title 
to the mines and minerals in pargana Tori and to an 
injiiDction restraining the defendants other than defen* 
dant 4, from entering upon, \^orking or removing 
any mines or minerals within the said pargana or from 
interfering with the plaintiff, hia servants, or agents in 
doing all acts reasonably incident to the enjoyment of 
the plaintifi’s right in the mines and minerals in the 
said pargana.” 

The defeated defendant went up in appeal to 
Hie Majesty in Council. The judgment of their 
Lordships of the Judicial (Committee of the 
Privy Council is reported as Kumar Jagat 
Mohan Nath Shahi Deo v. Pratap Udai Nath 
Sahi Deo, 10 pat. 877: (a.I.R. (18) 1931 p, C. 302). 
Their Lordships of the Judicial Committee di9< 
missed the appeal, and upheld the decision of 
this Court decreeing the plaintiff’s suit. Hence, 
on the question of title it is crystal clear that 
the landlord of the first party in the proceedings 
who are the opposite party in this Court, was 
found to have title to the minerals in question 
as against the landlord of the second party, 
petitioners in this Court. On this part of the 
case, Mr. P. E. Das relied upon an unregistered 
document of the year 1893. It is enough to quote 
the following observations of their Lordships of 

the Privy Council bearing on that transaction : 

*'The third point, namely, as regards the claim that 
by virtue of a certain transaction which took place in 
^ the year 1693, the Maharaja then vested the minerals 
in the Kumar, the document which is relied upon is 
one which contains a recital of an agreement entered 
into between the Maharaja and the younger brother in 
the year 1893. Their Lordships have carefully consi* 
dered the terms of that recital, and in their opinion, the 
agreement therein referred to and the traneactions 
which then occurred, clearly did not amount to any 
creation of title in the Kumar. On the contrary, the 
agreement and the transactions which then occurred 
are evidence of an assertion by the Maharaja of his 
title at that date. Accordingly that point equally fails.” 
Hence, the present is one of those cases where 
the question of title if it can be looked into in¬ 
cidentally in a proceeding under s. 145. Criminal 
P. G.i presents no difficulty even to a Magistrate 
who is called upon to decide as between the con- 
fiioting claims of the parties to actual possession 
of the property. 

[54] It must also be remembered that the 
proceedings relate .to mineral rights in the three 
villages within the pargana Tori, and not speci¬ 
fically to the right to dig for coal. As will pre¬ 
sently appear, this aspect of the case has been 
l<Mt eight of by the learned Magistrate who has 
iealt with the case in the Court below. **Mine- 
lights’* mean the rights to "All substances 


of commercial value which can be got from 
beneath the earth, either by mining or quarrying, 
except common clay" {see Wharton’s Law 
Lexicon). In the case of Bhupendranarayan 
Sinha v. Bajeshtvarprasad Bhakat, 59 cal. 
80 at page 90 : (a. i. r. (18) 1931 P. O. 162), their 
Lordships have observed : 

”It is not disputed before their Lordships that the 
ochre in the present case is a mineral; it is indeed 
established by the evidence; and In this country almost 
every kind of clay of commercial use has been so re* 
cognised.” 

Hence for the purpose of the present case, [any 
dispute between the parties relating to whether 
(sic) may be obtained by quarrying or mining, 
in the nature of ballast or sand stone or gravel 
or things of that kind, could come within the des¬ 
cription of "minerals"] and any operations taken 
by either of the parties with a view of digging 
for such minerals would be within the mischief 
of these proceedings. Mr. Das’s first argument, 
apart from his objection to the regularity of the 
proceedings for want of a statement of the 
grounds of his satisfaction by the learned Magis¬ 
trate that there was an apprehension of a breach 
of the peace, was that a dispute regarding mine- 
rals rights does not come within the purview 
of s. 145. Criminal P. C. His contefition was that 
these proceedings were wholly inappropriate ta 
the present dispute between the parties. Mr. Das 
referred to the decision of a Division Bench of 
this Court in the case of Ranchi Zammdary 
Company,Ltd. v. Maharaja Pratap Udai Nath 
Sahi Deo, 18 pat. 215: (A.I.R. (26) 1939 Pat. 209: 40 
cr. L. J. 631), in which he appeared for the win¬ 
ning party whose possession was upheld by this 
Court. In that case, he contended before us, this 
precise question bad not been raised by counsel 
for the petitioners in the High Court. Harries 
C. J., who delivered the judgment of the Division 
Bench, made the following observations : 

*Tt has not been contended by either party that pro* 
ceedings under S 145, Criminal P. C., are not applicable 
to possesaion of minerals and indeed it would be diffi* 
cult for either party so to contend. It has been held by 
this Court and by the Calcutta High Court that pro* 
ceedings nnder S. 145, Criminal P. C., can be instituted 
in cases whore disputes have arisen relating to the pos-* 
session of minerals. In the case of 5und(ir MaU v. 
Jhari Lai, 2 P. L. J. 637 ; (A.I.R. (4) 1917 Pat. 183 : 
18 Cr.L.J. 756) a Bench of this Court upheld an order 
passed by a Magistrate, under this section regarding the 
possession of certain mica deposit. In Andrew Yule 
and Co. v. A. H. Skone 4 P. L. J. 154 : (A. I. B. (6) 
1919 Pat. 210 : 20 Cr. L. J. 199) Boe J. held that pro¬ 
ceeding under S. 145, Criminal P. C., could be taken in 
cases of disputes concerning the possession of coal 
mines or seams of coal. In Bimla Prosad Mtikharjee^. 
Tata Iron and Steel Co. Ltd. 35 C. L. J. 456: (A.I.B. 
(9) 1922 Cal. 83 : 24 Cr. L. J. 108) a Bench of the Cal¬ 
cutta High Court held that proceedings under S. 14o, 
Criminal P. C., could be taken in a case where a dispute 
existed as to mining rights. Having regard to th^ 
authorities, I am bound to hold that proceedings under 
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S. 145, Criminal P. G., are appropriate in oases of dis* 
putes as to the possession of minerals.*’ 

Mr. Das assailed that conclusion of the learned 
Chief Justice, firstly on the ground that that 
question was not raised for decision in that case, 
and, therefore, those observations are in the 
nature of obiter dtcfa;^nd, secondly, he conten. 
ded that the decisions relied upon by the learned 
Chief Justice on that part of the case are not 
good law or are mere obiter dicta. In the case 
of Sunder Mall v. Jhari LaU 2 P. L. J. 637 : 
(A. I. R. (4) 1917 Pat. 183 : IS Cr. L. J. 756), Mr. 
Das points out. the argument on behalf of the 
petitioner in the High Court was directed only 
to the mica stored in the godown and not to the 
competency of the proceedings in respect of the 
mica mine itself. In the case of Andrew Yule & 
Co, V. A, H, Shone, 4 p. Ij. J. 154 : (A. i. R. (6) 
1919 Pat. 210:. 20 Cr. L. J. 199) Koe J. sitting 
eingly, repelled Mr. Das*s contention in that case 
before him that S. 145, Criminal P. G., did not 
apply to mining rights. Boe J. referred to the 
change in the wording of the section in the diffe¬ 
rent Codes which succeeded one another, and 
held that the present S. 145 is intended to cover 
all profits derivable from land or water. Mr. 
Das contended that this decision of the single 
Judge of this Court is not good law. As regards 
the case reported in 35 G. ii. J. 456 : (A. I. R. (9) 
(1922) oal. 83 : 24 Cr. Ij. J. 108), Simla Prosad 
Mookerjee v. Tata Iron and Steel Co„ Ltd. 
Mr. Das contended that it was no considered 
decision of the Court, but that the point was 
really conceded at the Bar. It is true that 
Walmsley J. proceeded on that concession, but 
Suhrawardy J. is reported to have come to the 
conclusion that the definition of “land” as given 
in the Code of Criminal Procedure of 1908’“ is 
wide enough to cover mining rights and even 
prospecting or boring licenses. Mr. Das invited 
our attention to the decision in the case of 
Bejoy Nath Chatterji v. The Bengal Coal 
Go,, Ltd., 23 W. B, cr. 45, in support of his 
contention that S. 145, Criminal P. C., is not 
applicable to a dispute relating to mining rights. 
But the learned Judges in that case do not ap¬ 
pear to have gone to that length; they have 
only decided that, in the circumstances of that 
case, proceedings under S. 530 (equivalent to the 
present S. 145 of the Code) were not appro- 
priate. Another case very strongly relied upon 
by Mr. Das is the case of the Indian Iron 
atid Steel Co, v. Banso Gopal Tewari, 32 
O. L. J. 54 ; (A. I. R. (7) 1920 Cal. 824 : 22 Cr. 
Ii. J. 99). In that case, Sir Asutosh Choudhri J. 
held that the case before him involved complica¬ 
ted question of title and possession and of the 
difference between actual and constructive pos- 

* [Mistake for 1898 — Ed.] 


session of mines and minerals and of disputes 
between the zamindar and the patnidars as 
also between ihepatnidars, moharndars, lakh, 
rajdars and the actual tenants. Hence, in the 
circumstances of that case, his Lordship directed 
that the proceedings under S. 145 of the Code be 
set aside, and action under S. 107 of that Coda 
taken if thought so necessary by the Magistrate. 
I do not read that decision as holding that pro¬ 
ceedings under S. 145 of the Code should never 
be initiated in order to determine the question 
of disputed possession as regards mines or mine¬ 
rals. I take that decision as only laying down 
that the Magistrate should not have taken upon 
himself the duty of deciding complicated ques¬ 
tions of title and possession as between a number 
of contending parties. Mr. Das also relied upon 
the Full Bench decision of the Calcutta High 
Court in the case of Agni Kumar Das v. MaU’ 
tazaddin, 56 cal. 290 : (A. i. R. (15) 1928 oal. 
610 : 80 cr. Ij. j. 69 (F. B.)). In that case their 
Lordships of the Full Bench of five Judges held 
that the words “actual possession” in sub-section 
(1) of S. 145, mean actual physical possession 
even though wrongful. But that case does not 
refer to disputes as regards mining rights; nor 
does it lend any support to Mr. Das’s contention 
on this part of the case. That case is certainly 
in Mr. Das'e favour on another part of the case 
in so far as it holds that recent possession even 
of a trespasser has got to be recognised by the 
Court while determining the question of posses¬ 
sion under S. 146 of the Code. Mr. Das has not 
been able to place before us any decision hold¬ 
ing categorically that under no circumstances 
can disputes as regards mining rights be the sub¬ 
ject matter of a proceeding under S. 145 of the 
Code in the sense that the Magistrate has no 
jurisdiction to determine such a dispute as re¬ 
gards possession. It is one thing to say that a 
Magistrate has no jurisdiction to decide a dis¬ 
pute and quite another to contend that in a pro¬ 
ceeding relating to disputes as regards mineral 
rights the Magistrate may find it very difficult 
to decide the dispute one way or the other on 
account of paucity of evidence as regards actual 
working of the mines or minerals. Hence, as at 
present advised, I am not prepared to go to the 
length of holding that under no circumstances 
can disputes as regards mineral rights be pro¬ 
perly the subject-matter of a decision under 
S. 146 of the Code. 

[ 56 ] I agree with my learned brother, Mere¬ 
dith J. that the proceedings under B. 146. Crimi¬ 
nal P. C., are concerned with determining the 
question of actual physical possession as distin¬ 
guished from constructive possession; but I do 
not agree with him in so far as he has observed 
that under no circumstances should a Magistrate 
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advert to the question of title. It is not difiScult 
to think of a case where there has been a litiga- 
tion between A and B as regards title and pos¬ 
session in respect of a culturable piece of land. 
Let us suppose that the ultimate Court of appeal 
has decided the dispute in favour of a as against 
B. The Court declared a’s title, and granted the 
claim for recovery of possession. The decree was 
executed, and A was put in possession of the 
property, say in the month of January 1938, 
when the paddy standing on the land had al- 
ready been removed. No agricultural operations 
would ordinarily begin in case of such a paddy 
land until June or July. When A goes to plough 
the field, B again resists a’s agricultural opera- 
tioDS, thus leading to a dispute as regards pos¬ 
session of the property. In due course, the police 
reports an apprehension of a breach of the peace 
between A and B. and the police report showed 
that the land bad been ploughed up. In the pro¬ 
ceedings under S. 145, Criminal P. 0., started on 
such a police report, the Magistrate finds that the 
evidence of actual ploughing on behalf of both 
the parties A and B-is equally balanced, and be 
is at a loss to determine which party’s evidence 
should be preferred. In such a case, in my opi. 
nion, it is permissible for the Magistrate to refer 
to the recent delivery of possession in favour of 
A, and decide that A was in possession of the 
field in question, and not B. Such a decision 
would certainly be a decision as regards actual 
physical possession based on tangible evidence 
of possession but strengthened by the fact that, 
only about six months before the apprehended 
breach of the peace, A had been put in physical 
possession of the property as a result of the 
delivery of possession in his favour through the 
Civil Court. Or we may assume that, in the case 
just referred to above A found that the land bad 
been for several years continuously, under sugar¬ 
cane, and had thus become impoverished. On 
taking possession, A decided to leave the land 
fallow for the whole year so as to improve the 
fertility of the soil. The next year, he goes to 
plough up his field, and he is again opposed by 
his old adversary B. There is a report of an 
apprehended breach of the peace by the police to 
the Magistrate. The Magistrate draws up pro- 
ceeding under S. 145 of the Code. The Magistrate 
finds, that, in the previous year, A had been 
given physical possession of the property as 
against B; but he does not find any act of posses¬ 
sion having been exercised by either party at 
about the time the dispute arose. In my opinion, 
it is open to the Magistrate deciding the dispute 
under the section to refer to the question of title, 
and decide that A was in possession though he 
had left the land fallow for a whole year. All 
this time A was entitled to exercise such acts of 
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possession as he liked, but, in the circumstances, 
had left the land fallow in order to ^low it to 
recuperate. The learned Magistrate’s judgment 
in such a case, in my opinion, is not based on 
the theory of possession following title but on 
the tangible fact that only the year before A had 
obtained possession through Court as against 
B who had been found to have no pretence to 
title. If, in the case last supposed, the Magis¬ 
trate found that, as a matter of fact, B had 
ploughed up the field and has sown some crop 
on the land, he would be bound to declare B’s 
possession in spite of the fact that A had obtained 
possession as against b, in the previous year. 
Thus S. 145, when it lays stress on actual posses¬ 
sion, really contemplates that, if there is a com¬ 
petition between a party who has actual physical 
possession of the property in dispute and a party 
who claims title to the property but has no 
tangible possession thereof, the Magistrate holding 
the enquiry under the section must declare the 
possession of the party in actual possession, ibough 
he may have no pretence to title. In other words, 
the section is intended to protect actual posses¬ 
sion even though it may be of a trespasser and 
even as against a party who may have established 
bis title and possession to the property in the Civil 
Court but at a time too remote to attract the 
operation of the proviso to sub-s. (4) of S. 146 of 
the Code. 

[56] In this connexion it has got to be noted 
that “actual possession” and “constructive pos¬ 
session” are terms which are not mutually 
exclusive. A person may be deemed to be in 
actual possession of the property by reference to 
the theory of constructive possession, as for 
example, when a person is said to be in posses¬ 
sion of a unit of property which is too big to be 
physically occupied by the possessor at a given 
time, and, therefore, possession of a part means 
the possession of the whole. Similarly, in the 
case of minerals, the ground underneath may 
have several strata of the same minerals or of 
different kinds of minerals, and it is not possible 
for the possessor actually to possess all the strata 
at the same time. But the law certainly deems 
all the strata of minerals to be in possession of 
the person who is in possession of the topmost 
layer or stratnm, certainly in the case of the 
rightful possessor, though not necessarily in the 
case of a trespasser. Possession should not be 
confused with occupation. A person may be in 
actual possession of his property without occu¬ 
pying it for a considerable time. I have a bouso 
in my native village, far away from Patna, 
which I do not occupy for months together. But 
atill it is in my possession. I may have my house 
with large grounds of many acres, only a small 
fraction of which is either occupied by buildings 
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or by flower beds or by kitchen gardens; but I 
am in possession of the whole because I have the 
right to utilize the whole in any way I like. 
If anybody were to question my possession in 
respect of the unoccupied portion of the grounds 
in a proceeding under S. 145 of the Code I am 
entitled to be declared in* possession unless my 
adversary succeeds in proving that he had ousted 
me from possession of that portion by actually 
occupying it. But, failing such a proof by my 
adversary, I must be deemed to be in actual 
possession, though I have not occupied it for a 
considerable length of time. 

[573 Mr. P. R. Das bad contended before us 
that the proceedings under S. 145, Criminal P. C., 
have absolutely nothing to do with constructive 
possession as distinguished from actual posses* 
aion. This contention is certainly correct in this 
sense, that, if there is a contest between a party 
in actual possession of a property and another 
party who is only in constructive possession and 
no more, the dispute must be determined in 
favour of the party in actual possession. But the 
term "constructive possession" has not been used 
in Courts only in one sense. The term "construe* 
tive possession" in the ideal sense means pos¬ 
session in law but not possession in fact, that is 
to say, though a party may not be in possession 
of the property, the law attributes to him the 
advantages and results of possession fictitiously, 
by applying the legal fiction that possession 
follows title. For example, land belonging to A 
abutting a river may remain submerged under 
water for any number of years, and A is deemed 
to be in possession of the land, though, as a 
matter of fact, he has not been in possession of 
the same for a series of years. In such a case, 
there can be no proceedings under 8. 145, Cri¬ 
minal P. 0., as the land is not capable of being 
possessed in the ordinary sense of the term. 
Given all the will in this world, the owner 
cannot cultivate the land, as it used to be, before 
its submersion. But the term "constructive pos¬ 
session" is also used with reference to a case 
where the owner of the property is in possession 
of a small portion and the rest of the property is 
said to be in his constructive possession by apply¬ 
ing the rule that possession of a part is posses¬ 
sion of the whole, if they constitute one imit of 
property. The concept of possession has two 
elements, namely, (1) the mental or the subjec¬ 
tive, and (2) the physical or the objective. Both 
ancient and modern jurists agree in bolding that 
the mental element of possession is the *'animust* 
and that the physical element is the "corpus," 
The two must unite in order to produce the legal 
concept of possession. I may own a property 
with the idea of exercising control over it to the 
exclnsioD of others- I may not actually occupy 
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the property. But still I am in possession of it 
in the sense that, if anybody else were to invade 
my right to the property, I will be prepared to 
defend it with all my might. Hence, so long as I 
have the animus possedendi in respect of the 
corpus, and have effectively kept all intruders 
out of the same, I am in possession of the pro¬ 
perty, even though I may not have put it to a 
beneficial use by either occupying it myself or 
by leasing it out to others for their beneficial 
use. But, if the true owner has allowed a tres¬ 
passer effectively to intrude upon the property, 
he has lost possession of it for the time being, 
and, though he may have the animus, be has 
not the corpus. The possession of a property 
must vary with the nature of the property, and, 
therefore, the question of actual physical posses¬ 
sion has to be answered with reference to the 
nature of the particular property in question. 
This concession is made not only in favour of 
the rightful owner but even to a wrong.doer. 
For example, in the case of Secretary of State 
for India in Council v. Devendra Lai Khan, 
61 cal. 262: (A.I.R. (21) 1934 P. C. 23), their Lord- 
ships of the Privy Council allowed the plea of 
adverse possession to prevail in respect of a 
fishery in a large navigable river in the district 
of Midnapur, and made the following observations: 

“It may be added that it ig not necessary, in order to 
establish adverse possession, that the proof of acts of 
possession should cover every moment of the requisite 

period.The fact of possession may be continuous 

tbongh the several acts of possession are at considerable 

intervals.The nature of the requisite 

possession must necessarily vary with the nature of the 
subject possessed. The possession must be the kind of 
possesgion of which the particular subject is susceptible. 
The Crown in the case of a fishery belonging to it 
exercises its rights by granting leases or licenses to fish; 
it does not itself fish. Consequently, the granting, by a 
person other than the Crown, of leases or licenses to 
fish, in the case of a fighery, which prima fads belongs 
to the Crown, is evidence of the usurpation by that 
person of the distinctive rights of the Crown and is 
thus most significant evidence of adverse possession.” 

The same result; appears to have been arrived 
at by their Lordships of the Privy Council in 
the case of Nageshwar Bux Roy v. Bengal Coal 
Co. Lid.,V^ pat. 407 : (A.I.R. (IS) 1931 P. C. XB6) 
which related to minerels in a whole village. The 
defendant company had taken lease of the surface, 
and believing that they were entitled to the 
minerals underneath, carried on mining opera¬ 
tions in various parts of the village, though it 
had not been proved that they had worked any 
particular pits for more than twelve years. Still 
their Lordships gave effect to the contention of 
the defendant company that they had acquired 
title to the minerals by adverse possession. In 
this connection, their Lordship made the follow¬ 
ing observations : 

“Now there is undoubted authority for the proposition 
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that where a person without anj colour of right wrong* 
fully takes possession as a trespasser of the property of 
another, any title which he may acquire by adverse 
possession will be strictly limited to what he has 
actually so possessed. The maxim tantum prescriptum 
quantum possessum is rigorously applied to him. And 
it has been held in the case of mines that there is no 
presumption in law that the possession of part of a 
seam infers possession of the whole seam, much less of 
all the seams in the mineral field in which pact of 
seam has been worked. On the other hand, possession 
is a question of fact and the extent of the possesion 
may be an inference of fact. Low Moor Co. v. Stantely 
Coal Co. (1876) 34 L. T. (N. S.) 186; McDonnell v. 
McKinty (1847) 10 Ir. L. R. 514; and Ashton v. Stock 
(1877) 6 Ch. D. 719 : (25 W. R. 862). 

In considering the character and efiect of acts of 
possession in the case of a mineral field, it is necessary 
to bear in mind the nature of the subject and the 
possession of which it is susceptible. Owing to the 
inaccessibility of minerals in the earth, it is not possible 
to take actual physical possession at once of a whole 
mineral field: it can be occupied only by extracting the 
minerals and until the whole minerals are exhausted 
the physical occupation must necessarily be partial. 
The real question is what in fact has been possessed.” 

[68] These cases illustrate the difficulty o£ 
drawing the line of demarcation between "actual 
physical possession” and "constructive posses* 
sion/’ and are authorities for the proposition 
that in each case the Court has to determine the 
question of possession as a question of fact. In 
the case of a rightful owner, slight evidence of 
possession may be enough to uphold bis claim to 
actual possession : on the other hand, in the case 
of a wrong-doer, such a slight evidence of pos¬ 
session will naturally not be.accepted as evidence 
of actual possession, though in bis case also law 
will not insist upon bis proving actual occupation 
of the property every moment of the requisite 
period or in respect of every inch of the ground 
claimed by him. 

[69] Hence, in actual practice, where the Court 
has to weigh the evidence of possession, the 
controversy baa to be determined with refer¬ 
ence to the particular facts of that case. In a 
proceeding under S. 145, certainly the criminal 

. Court is not competent to determine the question 
of title, and such a Court will, therefore, be fully 
justified in refusing to go into evidence of title; 
but, where the question of title has been deter¬ 
mined once for all in favour of one or the other 
party to the litigation, the criminal Court is not 
precluded from taking cognizance of the fact 
that title has been determined in favour of that 
party, and that the question of actual possession, 
if necessity arises, may be determined with 
reference to the decision of the civil Court, which 
is binding between the parties. Not only recently 
but as long ago as 1866, a Division Bench of the 
Calcutta High Court in the case of Shama 
Soondery Debid v. Ih^essrs. J dr dine i Skinner 
d Co., 6 W. B. cr. 10 held that a Magistrate 
acting under S. 818 (corresponding to the present 


S. 145), Criminal P. C. should respect the posses* 
sion delivered by the civil Court in execution of 
a decree for recovery of possession. It is true 
that another Division Bench of the same Court 
in the case of Amrithndth Jhd v. Ahmad Beza, 
6 w. B. cr. 61 deprecated the practice of Magis¬ 
trates acting under s.*818 (as it then was) deter- 
mining questions of title. But it is one thing for 
a Magistrate to determine a question of title and 
quite a different thing for him to respect the 
determination of the question of title by a Court 
of competent jurisdiction, which determination 
is binding on the parties before the criminal 
Court. But, as I have already indicated, it is not 
competent to a Magistrate under the provisions 
of s. 145, Criminal P. C. to disregard actual pos¬ 
session of a trespasser and to declare the posses¬ 
sion of the true owner only with reference to 
his title and by applying the rule of possession 
following title. 

[60] It is true that, in many decided cases in 
the Calcutta High Court as also in this Court, 
Magistrates have been tempted by the parties to 
go into complicated questions of title and to 
determine those questions on documentary evi¬ 
dence. Such a procedure is certainly not justified 
by the provisions of s. 145 of the Code. Many 
of such cases have been referred to in the case of 
Ambar Alt v. Piran Ali, 65 Oal. 826 ; (A. I, B. 
(16) 1928 cal. 344 : 29 Cr, L. J. 603). That case 
first came before a Division Bench consisting of 
Graham and Oammiade JJ. Graham J. was in¬ 
clined to give preference to the title and posses¬ 
sion as determined by the civil Court in favour 
of one party, to the actual possession as found 
by the learned Magistrate in favour of the other 
party. Cammiade J. on the other hand, took the 
view that the Magistrate was bound to uphold 
the possession of the person whom he found to 
be in actual possession except where the rightful 
patty had been ousted from possession within 
two months of the proceedings. On this differ¬ 
ence between their Lordships, the matter came 
up before Cuming J. who noticed the two lines 
of decisions relied upon on either side, and 
naturally would have referred the case to a Full 
Bench but for the fact that he was sitting singly. 
He, therefore, chose to disregard the precedents 
and to decide the case with reference to the pro¬ 
visions of the section itself. In so far as he 
decided that the actual physical possession even 
of a trespasser has got to be declared in prefer¬ 
ence to the established title of the opposite party, 
I would respectfully agree; but I venture to think 
that he was not entirely correct when he made 
the following observations in the course of his 
judgment: 

“What then does aotnal possession mean? 
understand it, it means aotnal pbysioal posaeision. 1* 
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means the ptMsession of the person who has, If I may 
pot it 80 , his feet on the land, who is ploughing it, 
sowing or growing orops on it entirely irrespective of 
whether he has any title or right to possess it.*' 

These observations may have been oorreot with 
reference to the facts of the case before his Lord¬ 
ship : but they are not true in all oases. As I 
have tried to point out above, a person may 
be in actual possession of his property without 
having “his feet on it.'* To the same effect is 
the Full Bench decision of the Calcutta High 
Court in the case of Agiii Euma)' Das v. 
Mantazaddin, 56 oal. 29o : (a. I. B. (15) 1928 
cal. 610 : 30 Cr. L. J. 69 F. B.). In that case also 
their Lordships have pointed out that the actual 
physical possession of a trespasser has got to be 
declared even though, there may have been a 
decision on the question of title in favour of the 
other contending party. 

[ 61 ] The case nearest to the present case 
decided by a Division Bench of this Court is 
that of Banchi Zamindari Co, Ltd, v. Maha^ 
raja Pratap Udainaih Sahi Deo, 18 Pat. 215 : 
(A. I. B. (26) 1939 Pat. 209 : 40 Or. Ii. J. 63l). Sir 
Trevor Harries 0. J., who delivered the leading 
judgment of the Court, held that the Magistrate 
dealing with the case under s. 145 in respect of 
minerals could properly consider questions of 
title in order to help him in ascertaining who 
was in possession at the relevant date. He also 
held that the owner of unworked minerals mast 
be held to be in actual possession of the same, if 
he is in a position at any moment to work them 
or to permit others to do so. He also pointed 
out that the owner of nnworked minerals in a 
defined area can properly be said to be in actual 
physical possession of the whole area, if he has 
esercised acts of possession, however slight, in 
respect of any portion of the property. But bis 
Lordship point^ out further that a trespasser 
wrongfully working minerals can be said to be 
in actual physical possession only of such of the 
minerals as be has actually mined. His Lordship 
also observed that, if the owner of the minerals 
granted mining leases in respect of portions of 
the property, such instances of demising portions 
of the property are good evidence of actual phy¬ 
sical possession. Mr. P. B. Das, who obtained 
the judgment in that case, has argued before us 
that that decisi(m is not correct in law. He baa 
contended that the decision of the Division Bench 
is vitiated by the confusion between "possession" 
and "actual possession.'* But, in my opinion, 
possession of a true owner is actual possession 
unless that possession has been ousted by the 
coming in on the property of somebody else even 
without title. In that case the learned Obief 
Justice upheld the decision of the Magistrate in 
80 far as be bad declared the possession of the 
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trespasser in respect of portions of the disputed 
property in which the minerals had been actually 
worked. Hence, it cannot be said that in that case 
actual possession of a trespasser was disregard¬ 
ed. But Mr. Das went further, and contended 
that, in so far as the learned Chief Justice upheld 
the possession of the true owner by appealing to 
the doctrine that possession followed title, bis 
decision was bad in law. But in my opinion, it 
is not absolutely correct to say that the learned 
Chief Justice declared the true owner’s possession 
only by applying the doctrine of possession fol- 
lowing title. His Lordship in the course of his 
judgment, has pointed out the fact that the true 
owner bad exercised his possession by granting 
a lease. But it was contended the lease was in 
respect of another village. This argument igno- 
res the position that the owner had a number of 
villages constituting his estate, and, therefore, a 
single village was not the unit of property held by 
him. A rayat is in possession of his holding by 
being in possession of a part of it, a tenure- 
holder similarly is in possession of his tenure, 
and likewise the proprietor is in possession of 
bis estate, and, if his estate comprises a number 
of villages, he will be in possession of the whole, 
if be is in possession of a part. It may be that 
his Lordship in that case relied upon very slight 
pieces of evidence in support of the finding of 
possession arrived at by the learned Magistrate. 
But that must depend on the circumstances of 
each particular case. As already pointed out, in 
the case of Secretary of State for India in 
Council V. Devendra Lai Khan, 61 i. A. 78 : 61 
Cal. 262: (A. I. R. (21) 1934 P. 0. 23) their Lord- 
ships of the Privy Council held that the granting 
by the zatnindar of leases or licenses to fish in 
the waters in question is the most significant 
evidence of adverse possession, and went to the 
length of observing that possession so evidenced 
is not deprived of its exclusive character by 
some evidence of Isolated acts of fishing by the 
general public* They further pointed out that 
evidence of acts of possession in a part of the 
river adjoining the part in dispute is admissible 
if there is a common character of locality. If 
these considerations could be prayed in aid of a 
wrong-doer, as their Lordships appear to have 
done in that case, such considerations must 
necessarily be much stronger in favour of the 
rightful owner. If the Division Bench ruling of 
this Court referred to above has decided that the 
Magistrate can declare possession in favour of 
the true owner without his exercising any act 
of possession in preference to the actual posses¬ 
sion of a trespasser—and 1 do not think it has done 

so_with all respect I must disagree. But if the 

case can be construed as having upheld the pos¬ 
session of the true owner in respect of portions 
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which had not been proved by the trespasser to 
have been actually occupied byhino, in conjunc¬ 
tion with slight evidence of actual possession by 
the former, I do not see any error of law in such 
a decision. 

[ 62 ] Unless Mr. Das’s argument that the pro- 
ceedings under S. 145 of the Code were entirely 
without jurisdiction being in respect of mineral 
rights, were accepted to be well-founded in law. 
it must be held that the proceedings bad been 
properly drawn up. If that is so, the proceedings 
must be terminated in accordance with the pro¬ 
cedure laid down in Ss. 145 and 146, Criminal P. 
C.; either the first party was in possession or the 
second party, or the one was in possession of 
some portion and the other in possession of the 
rest. If the learned Magistrate found that neither 
party was in possession, he would be entitled, 
under the provisions of s. 146, to attach the sub¬ 
ject-matter of the proceedings. Hence, it will not 
do simply to set aside the learned Magistrate’s 
orders in limine, and leave the parties again to 
fight out the matter. Proceedings under s. 144, 
Criminal P. C., evidently will not be appropriate 
in the circumstances of this case, as such an 
order can be in force only for two months, and 
only against the parties actually before the Court. 
It is settled law that repeated proceedings under 
s. 144 in respect of the same subject-matter can¬ 
not be taken. Failing proceedings under 8. 144 , 
the only other recourse left to the parties will be 
proceedings under S. 107. Criminal P. C. But 
such a proceeding has its own limitations. It is 
not in respect of property but of persons who 
have to be restrained from acting in an unlawful 
manner. Proceedings under 8. io 7 , Criminal P.C., 
are taken against persons, and can be only fora 
limited period of one year. A litigous party may 
easily nullify a. proceeding under 8. 107 by em¬ 
ploying another set of persons to do the same 
thing. Hence, in my opinion, neither proceedings 
under s. 144 nor under S. 107, Criminal P. C., 
can be a proper solution of the dispute as re- 
gards possession of immovable property such as 
has been found to have existed in respect of the 
mineral rights which were the subject-matter of 
the proceedings in the present case. That being 
BO, only proceedings under s, 145, Criminal 
P. C., could so far as the Criminal Courts were 
concerned, lead to any lasting solution of the 
problem between the parties. I may further 
point out that, if the Magistrate were to order 
that the properties in dispute be attached under the 
provisions of s. 146, Criminal P. C., so far as the 
Maharaja and his transferees are concerned, they 
will be relegated to the same position in which • 
they were before the suit was commenced by the 
Maharaja of Chota Nagpur which went up to 
His Majesty in Council, as set out above. In that 


suit, the Maharaja had obtained a declaration of 
his title to the mines and minerals in Pargana 
Tori, including the villages in question, so 
also an order of injunction against the peti¬ 
tioners’ landlord and his agents and servants; 
These considerations illustrate the futility of the 
argument advanced by Mr. Has that proceedings 
under s 145 are not appropriate to the present 
dispute, and that even though the second party 
may not have been in actual possession of the 
property, the possession of the first party also 
cannot be declared by the learned Magistrate. 

[63] In view of these considerations, I have 
come to the following conclusions: 

(1) That in a proceeding under s. 145, Crimi¬ 
nal P. C., the Magistrate is concerned only with 
the question of actual possession, and he must 
determine that question irrespective of the right 
to possession. 

( 2 ) That such a proceeding can be initiated in' 
respect of mineral rights if there is a dispute as 
regards possession between contending parties 
leading to an apprehension of a breach of the 
peace. Of course, it is open to the Magistrate 
ultimately to drop the proceedings on coming to 
the conclusion either that there was no appre¬ 
hension of a breach of the peace or that the 
claim of one party was a mere pretence, 

(3) If the Magistrate comes to the conclusion 
that, in spite of a clear declaration of title in 
favour of one party by a Court of competent 
jurisdiction, the judgment-debtor is in actual 
physical possession of the property, he must 
declare that possession unless he comes to the 
conclusion that the dispossession of the true 
owner took place within two months before the' 
initiation of the proceedings. 

(4) But, if the Magistrate finds that there is 
a clear declaration of title in favour of one party 
as against another party whose evidence of 
aotual possession is not reliable, the Magistrate 
may declare the true owner’s possession, howe¬ 
ver slight his evidence of actual possession may 
have been. 

(5) That it is not open to the Magistrate in 
such a proceeding to determine questions of title 
as between the contending parties : but, where 
there has been a determination of that question 
by a Court of competent jurisdiction be may 
respect that determination in valuing the evide¬ 
nce of actual possession led on either aide. 

(6) That the proceedings of a Magistrate under 
S. 145 of the Code are not meant to be a preli¬ 
minary trial on a question of title but only a 
summary enquiry on the question of actual phy¬ 
sical possession, and only evidence of such pos¬ 
session is admissible. 

[64] It has been argued by Mr. Das that the 
learned Magistrate below has followed the deci- 
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^on o! the Division Bench of this Court in 
Ranc%i Zamindari Company, Ltd. y. Maha¬ 
raja Pratap Udainath Sahi Deo, 18 Fat. ai5: 
A. I. B. (26) 1939 Pat. 209 : (40 Or. L. J. 631.) 
Though the Magistrate has purported to do 
80 , he has not really done so. The learned Magis* 
trate has found that the second party, the poti< 
tioners in this Court, had dug some pits in a 
portion of the property in dispute. But even in 
respect of that he has not declared their posses¬ 
sion, relying upon the decision of this Court in 
the case of Emperor v. Bandhu Singh A. I. B. 
(15) 1928 pat. 124: (29 Or. L. J. 99), on the ground 
that possession acquired by an act of trespass 
cannot be recognised. In my opinion, the learned 
M&gistrate has completely misdirected himself 
in doing so. The observation made in this Court 
that a trespasser cannot acquire possession by 
the very act of trespass was made quite in a 
different context, not in a proceeding under 
S. 146 of the Code. That was a case in which 
the accused persons, who were being prosecuted 
for criminal trespass, relied upon the fact that 
they had taken possession of the property, and 
were thus in possession. The Court naturally re¬ 
pelled that contention. The Magistrate has also 
throughont his judgment wrongly assumed that 
the proceedings were in respect of coal mines, 
whereas in terms they were in respect of mineral 
rights which include coal and other kinds of 
substances of commercial value, as pointed out 
above. Hence, the fact that neither party had 
been able to reach the coal, if any, underneath 
is wholly irrelevant for the purposes of the pro¬ 
ceedings. The learned Magistrate has made ano¬ 
ther mistake in so far as he has observed that 
the wrongful digging of pits by the second party 
was within two months of the proceedings under 
S. 144 of the Code. As a matter of fact, that is 
not so, as would appear from the relevant dates. 
But the two months have to be calculated with 
reference to the date of the initiation of the 
proceedings under s. 145 of the Code. These er¬ 
rors of fact and law have materially affected 
the orders of the learned Magistrate. 

[66] I would, therefore, set aside bis orders, 
and remand the case to him for disposal in ac¬ 
cordance with law in the light of the observations 
made above. The rule is accordingly made ab¬ 
solute. 

[66] Das J. — I have bad the advantage of 
reading the judgments, prepared by my learned 
brethren Meredith and SinhaJJ.—an advantage 
which while reducing my labour has considerably 
added to my responsibility, because of the diver¬ 
gence of views disclosed by the judgments on 
some of the questions in controversy. Fully cons¬ 
cious of that responsibility and of the importance 
from the point of view of administration of jus¬ 


tice of the necessity of preventing breaches of 
peace likely to arise out of dispute as to im- 
movable property. I have considered and re¬ 
considered the divergent view-points regarding 
3. 145, Criminal P. C. As a result of much anxi¬ 
ous consideration, I have come to the same 
conclusions as have been reached and formula¬ 
ted by my learned brother Sinha, J, under six 
beads in the concluding part of bis judgment. 

[67] That in a proceeding under S. 145, Crimi- 
nal P. C. the Magistrate is concerned only with 
the fact of actual possession and must determine 
that fact without reference to the merits of the 
claims of the parties to a right to possess the 
subject of dispute, is clear from the section itself 
and has been affirmed and re-affirmed in a large 
number of decisions of the various Courts in 
India, and I venture to say that on this point 
there is no real difference of opinion of subordi. 
nate Magistrates who are called upon to decide 
disputes under S. 145, have or should have no 
reasons for any misapprehension regarding it. 
The divergence of view or difference of opinion, 
such as is disclosed by the reported decisions to 
which my learned brethren have referred, rela¬ 
tes to the conclusions which my learned brother 
Sinha, J. has formulated under heads (4) and (5). 
The question is—Can the Magistrate at all con¬ 
sider the evidence of title, even for the limited 
purpose of valuing or assessing the evidence of 
actual possession, or must he completely shut 
out all reference to the question of title, even 
though it has been recently determined by a 
Court of competent jurisdiction as between the 
parties to the dispute ? One line of decisions is 
in favour of the view that the Magistrate must 
completely shut his eyes to the question of title, 
and this on the ground that that is the logical 
effect of the words used in S. 145. The other line of 
decisions leans in favour of the view that though 
the Magistrate cannot or must not determine the 
question of title, be may consider the evidence 

* of title or take into consideration any recent de- 
termination of the question of title to assist him 
to come to a decision on the fact of actual posses¬ 
sion, provided be keeps in mind that proof of 
title is not necessarily proof of actual possession. 
This latter line of decisions is not the thin end 
of the wedge put in afterwards, but began as 
early as 1866 , as pointed out by my learned 
brother, Sinha, J. The camel appeared es soon 
as the tent was pitched, and had not to wait for 
an opportunity to make a surreptitious entry by 
pushing its nose under the tent-ffaps. 

[68] Let us examine afresh the wording of the 
section and see if a consideration of the evidence 
of title, in so far as it may have a bearing on 
the fact of actual possession, is prohibited under 
it. By aub-s. (l) the Magistrate requires the 
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parties “to put in written statements of their res¬ 
pective claims as respects the fact of actual 
possession of the subject of dispute”. The words 
"claims as respects the fact of actual posses¬ 
sion”. I apprehend, mean that the parties should 
state why, how or to what extent they claim to 
be in actual possession; otherwise the use of the 
word “claims” would be inapt. Some reference 
to title would be unavoidable in stating the claim 
to actual possession. Then, there is sub-s, ( 4 ), 
with the very important words “without refer- 
ence to the merits of the claims of any of such 
parties to a right to possess the subject of dis- 
pute.” These words make it quite clear that the 
Magistrate must determine the fact of actual 
possession irrespective of the merits of a claim 
to a right to possess i.e., irrespective of the ques¬ 
tion of title. But do they mean, by rigour of 
the logical process, that any consideration of the 
evidence of title is excluded, even if it has a 
bearing on the fact of actual possession or evi¬ 
dence relating thereto. I do not think the words 
have that excluding effect; that would be exclud- 
ing evidence which may have an effect on the 
fact of actual possession. Sub-s. U), as I under¬ 
stand it, says, in effect, to the Magistrate “you 
must decide the fact of actual possession; it is 
not your business to decide the question of title; 
nor must you think that proof of title is neces¬ 
sarily proof of actual possession.” But if the 
evidence of title or any recent determination of 
it has a bearing on the fact of actual possession 
(for example, makes the evidence as to actual 
possession more probable in favour of the party 
having title or enables the Magistrate to make 
an easier inference of possession of the whole 
from possession of the part by the true owner), 
it is open to the Magistrate to consider that evi¬ 
dence of title, and I do not think that S. 146 
places any interdict on such evidence. The sec¬ 
tion says that the Magistrate shall receive all 

such evidence as may be produced by the parties_ 

obviously meaning evidence which has a bearing 
on the question to be decided, viz., the fact of 
actual possession. That would include evidence 
of title in so far as it bears on the fact of actual 
possession. 

[69] I agree that a dispute under S. 145 cannot 
be decided in favour of a party merely on the 
principle that possession follows title. Learned 
counsel for the opposite party conceded this be¬ 
fore us. If Ranchi Zamindari Co. Ltd. v. 
Maharaja PratapUdainath Sahi Deo, 18 Pat. 
216 ; (A. I. R. (26) 1939 Pat. 209 : 40 Or. Ii. J. 63l) 
decides that proof of title is necessarily proof of 
actual possession or that a dispute under S. 145 
can be decided on the doctrine that possession 
follows tilTe, I would express dissent from it. 
But 1 do not think that the decision is to that 


effect. I understand that deoision as bolding that 
in the case of unworked minerals in a defined 
area which cannot by their very nature be phy¬ 
sically possessed in the way in which cultivable 
land is possessed, actual possession of the true 
owner may be proved by such acts as the sinking 
of a shaft to work the minerals, or the grant of 
a mining lease for a portion of the area. The 
decision really turned up on the question as to 
the nature of acts necessary to prove actual 
possession of unworked minerals—in the case of a 
true owner or in the case of a trespasser. A dis¬ 
tinction was made between the two, and in the 
case of the true owner slight evidence of the na¬ 
ture referred to above was held to prove posses¬ 
sion, whereas in the case of the trespasser, 
possession of that portion only was found which 
had been actually worked. It was pointed out, 
however, that it was open to the Magistrate to 
find that the methods employed by the trespasser 
showed that he had obtained possession of the 
whole : that would be an inference of fact as dis¬ 
tinguished from an inference of law like the 
doctrine that possession follows title. It has been 
contended before us that a distinction between 
the true owner and the trespasser like the one 
made in Ranchi Zamindari Co. Ltd. v. ATa- 
haraja Pratap Udainath Sahi Deo, 18 Pat. 
216 : (A, I. R. (26) 1939 Pat. 209: 40 Or. L. J. 631) 
is inappropriate in a proceeding under s. 146, 
Criminal P. G., as it brings in the question of 
title which the Magistrate is precluded from con¬ 
sidering. I have already said the Magistrate is 
not totally precluded from considering the evi¬ 
dence of title in its bearing on the question of 
actual possession. Moreover, without calling in 
aid the doctrine of “possession follows title,” the 
nature of proof necessary to show actual posses¬ 
sion of underground minerals on behalf of a true 
owner may be different from that on behalf of a 
trespasser, because the two may not stand on the 
same footing as regards the two constituent ele- . 
ments of possession,— animtis and corpus. Even 
as an inference of fact the inference which is 
made from certain acts by the true owner need 
not be the same as made from similar acta by the 
trespasser: this will depend on the circumstances 
of the case with reference to the subjective and 
objective elements of possession. I do not think 
that a Magistrate deciding a dispute about an- 
worked minerals under S. 145, Criminal P. C., 
commits any error if in considering the evidence 
of actual possession and drawing inferences there¬ 
from, he makes a distinction between the true 
owner and a trespasser, provided he always 
keeps in mind that he has to decide the question 
of actual possession (even that of a trespasser) 
and proof of title is not necessarily proof of 
possession. 0>nsidered in this sense, I do not 
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think that Danchi Zamindary Co. Ltd. v. 
Maharaja Praiap Vdainaih Sahi Deo, 18 Pat. 
216 : (a. I. R. (26) 1939 Pat. 209 : 40 Or. L. J. 63l) 
was wrongly decided. The conception of posses, 
sion is a difficalt conception, and words con. 
nected with the subject of possession have not 
all been used in the same sense. The word 'con¬ 
structive possession* has sometimes been used in a 
narrow, and sometimes in a wide sense. In the 
narrow sense, it means possession in law and 
not in fact; “that is to say, for some special rea. 
son the law attributes the advantages and results 
of possession to some one who as a matter of 
fact does not possess (Salmond on Jurisprudence; 
9th Edn., pp. S6S and S6C).” In that sense, it can- 
not be the subject of enquiry under s. 145. Take, 
however, a case of the following nature, referred 
to by Pollock and Wright on their Essay on 
Possession (p. 24), with reference to the rule that 
po^ssion follows title : 

"The rule was enunciated forty years ago by Maulc J. 
in the following dictum : 

‘It seems to me that, as soon as a person is entitled 
to possession, and enters in the assertion of that posses* 
sion, or, which is exactly the same thing, any other 
person enters by the command of that lawful owner so 
entitled to possession, the law immediately vests the ac¬ 
tual pc^ession in the person who has so entered. If 
there are two persons in a field, each asserting that the 
field is his, and each doing some act in the assertion of 
the right of possession, and if the question is which of 
those two is in actual possession, I answer, the person 
who has the title is in actual possession and the other 
person is a trespasser* : Jones v. Chapynan, (1847) 2 Ex. 
803 at p. 821 : (18 L. J. Ex. 456).** 

In the example given by Maule J., inference of 
actual possession is drawn in favour of the true 
owner from certain facts done in assertion of the 
right of possession, but a similar inference is not 
drawn in favour of the trespasser. I do not see 
why in a proceeding under s. 146, it should not 
be open to the Magistrate to draw the kind of 
inference that was drawn by Maule J. That the 
word ‘constructive possession’ is used indifferent 
senses will be apparent from the following ex. 
tract from Pollock and Wright (p. 27) : 

"Bight to possess, when separated from possession, is 
often called 'constructive possession.* The correct use of 
the term would seem to be co-extenslve with and limit¬ 
ed to those oases where a person entitled to possess is 
(ot was) allowed the same remedies as if he had really 
been in possession. But it is also sometimes specially ap¬ 
plied to the cases where the legal possession is with one 
person and the custody with his servant, or some other 
person for the time being in a like position; and some" 
times it is extended to other cases where legal posses¬ 
sion is separated from detention." 

De facto possession baa sometimes been para, 
phrased as effective occupation or control, and 
in order to ascertain whether acts of alleged oc¬ 
cupation, control or use and enjoyment are 
effective as regards a given thing, it would he 
necessary to consider : (a) of what kinds of phy¬ 
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sical control and use the thing in question is 
practically capable ; (b) with what intention the 
acts in question were done ; and (c) whether 
knowledge or intention of any other person was 
material to the effect, and, if so, what that per¬ 
son did know and intend. Therefore, no hxed 
rule can be laid down as to what acts would 
constitute de facto possession, the inference from 
the acts depending on the nature of the pro¬ 
perty, the intention behind the acts, etc. In a fib 
and proper case it is open to the Magistrate to 
infer actual possession from slight acts done by 
the true owner which, if done by a trespasser, 
may not lead to a similar inference. In Thomas 
V. Metropolitan Sousing Corporation Ltd,, 
(1936) 1 ALL E. R, 210 ; (80 S. J. 205) the SUr- 
render of a key to the landlord was held to give 
the landlord actual possession within the mean- 
ing of the Kent Acts. Their Lordships of the 
Privy Council observed in the caseof 
Bux Boy V. Bengal Coal Co. Ltd., 10 Pat. 407 : 
(A. I. R. (18) 1931 P. C. 186) : 

"Id coDsideriug the cbaractor and efiect of acts of 
posseesioo iu the case of a miueral field, it is necessary 
to bear in mind the nature of the subject and the pos¬ 
session of which it is susceptible. Owing to the inacces¬ 
sibility of minerals in the earth, it is not possible to 
take actual physical possession at once of a whole mine¬ 
ral field: it can be occupied only by extracting the 
minerals and until the whole minerals are exhausted 
the physical occupation must necessarily be partial." 

Therefore, actual possession of a mineral field 
must be a matter of inference from acts per¬ 
formed, either by the true owner or by a tres¬ 
passer. The inference will be an inference of 
fact and not an inference of law like the doctrine 
that “possession follows title.” But the inference 
of fact will depend on the circumstances of each 
case, and it is open to the Magistrate to infer 
from some acts of the true owner that he is in 
possession of the mineral field. Such an infe- 
rence can also be made in favour of a trespasser, 
and this would not militate against the principle 
that the claim of a mere trespasser to title by 
adverse possession will be confined strictly to 
the property of which he has been in actual pos¬ 
session : See the observations in Hafiz Md. 
Fateh Nasib v. Sir Swamp Chand Hukum 
Chand, A I. R. (35) 1948 P. o. p. 76 at p. 80 : (50 
Bom. L. R. 682). 

[70l I agree with Sinha J., that the learned 
Magistrate has not appreciated ‘the correct prin¬ 
ciples governing such oases, though I do not 
think that he was unaware that the proceeding 
before him related to mineral rights and was nob 
in respect of coal mines only. His order is, how- 
ever, affected by the failure to appreciate the 
correct principles. These have now been clearly 
laid down. I agree with Sinha J., that this appli¬ 
cation should be allowed, and the case sent back 
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for fresh disposal in the light of the principles 
indicated in the judgment. 

[71] I have refrained from examining the 
large number of decisions which w’ere placed be¬ 
fore us. My learned brethren have done it, and 
in view’ of the fact that I have agreed with my 
learned brother Sinha J., no useful purpose 
w’ould have been served by referring to the deci¬ 
sion be has already examined. I have contented 
myself w’ith referring in detail to Ranchi Za- 
mindari Co. Ltd. v. Maharaja Pratap Udai- 
nath Sahi Deo, 18 Pat. 216 : (a, i, r. (26) 1939 
Pat. 209 : 40 Cr. L. J. 631) round which the con¬ 
troversy mainly ranged. 

[72] I need say only a few words about the 
difBculties of the Magistrate in dealing with dis¬ 
putes under 8. 146, Criminal P. C. There should 
be no difficulty if the Magistrates keep in view 
the principles, which have now been clearly ex- 
plained. As a matter of fact, these principles bad 
been explained on previous occasions also. The 
difficulties which the Magistrates have in dealing 
with disputes under s. 145, Criminal P. C., are 
due to a multiplicity of causes. First of all, be¬ 
cause of the multifarious duties w’hich the Magis¬ 
trates have to i perform, they have very little 
time to spare for such cases. Secondly, they fail 
to focus attention on the main question for deci¬ 
sion, namely, the fact of actual possession. In a 
large number of cases the Magistrates have to 
answer a straight question, namely, if a or B is 
in actual possession. In a comparatively fewer 
number of cases difficulties arise because of the 
nature of the subject of dispute, for-example, 
underground minerals. In this latter class of 
cases, the question of actual possession is not al¬ 
ways easy to determine and may be dependent 
on inferences to be drawn from certain acts per¬ 
formed by the true owner or a trespasser. It is 
hoped that the principles now laid down will be 
of help to Magistrates in determining the ques- 
tion of possession in this latter class of cases. 

[73] I must make one point clear with regard 
to the period of two months mentioned in the 
first proviso to sub-s. (4) of S. 145. This has been 
referred to by my learned brother Sinha J., in 
conclusion No. (3). There are some decisions in¬ 
cluding decisions of this Court which have said 
that the proviso should be interpreted reasonably 
and not literally, and if through delay in the ac¬ 
tion of the Magistrate the preliminary order is 
not passed within two months of the date of dis¬ 
possession, the dispossGSsot should not have be¬ 
nefit of the delay. This view has not been 
accepted in some decisions of other High Courts. 
I am expre^ing no final opinion on this matter, 
as it has not been considered by the learned 
Magistrate from that point of view. 

B.Q.D. Order accordingly. 
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a. F, a. D. No. 34 of 1946, Decided on 19th Novem¬ 
ber 1947, from decision of Sub-Judge, Patna, D/*21st 
September 1945. 

(a) Suits Valuation Act (1887), S. 8—Plaint—Con¬ 
struction—Suit by mortgagee for possession of 
mortgaged property—Mortgaged property in pos¬ 
session of mortgagor as lessee—Valuation —Prayer 
for adjudging property as rehan property held ancil¬ 
lary—Civil P. C. (1908), O. 6, R. 2. 

The plaint as a document must be read as a 
whole. [Para 5] 

A usufructuary mortgagee granted a lease of the 
property to the mortgagor on a monthly rental. Rent 
for some months bad fallen in arrears. The mortgagee 
brought a suit for ejectment of the mortgagor and for 
possession. The suit contained a prayer for adjudging 
the property as held in reban: 

Held that the principal relief was not that the 
plaiDtiQ be adjudged rebaudar in respect of the pro¬ 
perties and that therefore the suit need not be valued 
at the principal amounts advanced under the rehan. 
The relief was only ancillary. [Para 6] 

Annotation : (’44-Com.) Suits Valuation Act, S. 8, 
N. 2, 11, 14; (’44-Com.) Civil P. C.. O. 6, R. 2, N. 10. 

(b) T. P. Act (1882), S. 68—Mortgagor in possession 
as lessee on monthly rental—Default in payment of 

rent_Suit by mortgagee for possession or for rent 

in lieu of interest—Term of mortgage expiring on 
date of suit—Suit held not maintainable—Remedy 
held lay under S. 68, for mortgage amount. 

The usufructuary mortgage was for a term of five 
years. The mortgagor was in possession of the proper¬ 
ty, as a lessee on monthly rental. Bents having fallen 
in default, the mortgagee sued the mortgagor for pos¬ 
session or for recovery of rent in lieu of Interest.-By the 
time the suit was brought, the term of the mortgage 
bad expired: 

Held that there was no relationship of landlord 
and tenant between the parties after the expiry of the 
term of the mortgage. Consequently, the remedy of the 
mortgagee was under S. 68, for the recovery of the mort¬ 
gage money and not by way of a suit for possession or 
for recovery of rent in lieu of interest. Case law relied 
on. [Paras 8 & 14] 

Annotation : ('45-Com.) T. P. Act, S. 68, N. 5, Pt. 16. 

Eajkishore Prasad, Devondra Prasad and Brishetu ' 
Saran —for Appellants. 

Sarjoo Prasad and Ramdeo Sinha —for Respondent. 

Judgment.—This is a defendants' appeal in 
a suit foe ejectment from two bouses and for 
recovery of Rs. 274-1 0. The houses belonged to 
the defendants but the plaintiff claimed to be a 
rehandar in respect of them by virtue of a regis¬ 
tered instrument of mortgage dated 9tb May 1928. 
The plaintiff's case is that he was not given pos¬ 
session of the houses on the understanding that 
the defendants-mortgagors will hold and oconpy 
them as tenants of the mortgagee (the plaintiff) 
on payment of a monthly rent of Rs. 2. Along 
with the deed of mortgage this agreement was 
arrived at between the parties. In pursuance of 
this agreement the defendants executed a kaba- 
liat embodying the aforesaid terms. The usafruc- 
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taary mortgage was for a term of five years from 
the month of Asach 1335 to the month of Jeth 
1310 Fasli. while the kabuliat acknowledging 
the tenancy was for a term of 4 years from 
the month of Asar 1336 to the month of the 
Jeth 1339 Fasli. On expiry of the term of the 
tenancy, the plaintiff wanted to enter into sir pos¬ 
session of the houses, but, as it is alleged by the 
plaintiff, the defendants made a request to Baba 
Hambhajan Singh, one of the ancestors of the 
plaintiff, to allow them to remain in the house on 
payment of an enhanced rent of Bs. 5 per month. 
This request was agreed to and the defendants 
occupied the said houses from the month of Asarh 
1339, Fasli on the fixed rent of Bs. 5 per mensem 
and had been paying the same up to the month 
of Bhado 1346. The defendants were called upon 
by the plaintiff to execute a fresh kabuliat, but 
they raised objection on the ground that they 
would be put to unnecessary expense. Thedefen- 
dants in contravention of the agreement having 
failed to pay the agreed rent, from the month 
of Asin 1341 Fasli up to the month of Jeth 1349, 
in spite of repeated demands, the plaintiff served 
them with a notice to quit, calling upon them to 
give vacant possession of the houses to the plain¬ 
tiff from the ist of Asarh 1349, Fasli. The plain¬ 
tiff claimed that the alleged tenancy has termi¬ 
nated since then, and he is entitled to possession. 
Besides, he has claimed for recovery of the afore¬ 
said sum in lieu of arrear of rents due with in¬ 
terest at the rate of Bs. i/9/o percent, per month. 

tS] The defendants resisted the suit impugning 
the real character of the rehan which they claimed 
was a farzi transaction. They repudiated the re¬ 
lationship of landlord and tenant and challenged 
maintainability of the suit. In paragraph 18 of 
the written statement it was stated: 

“That these defendants’ tenancy is not of monthly 
oharacter, rather these defendants all along bad and 
have title to the said bouse as absolute owners, and oc' 
oupanoy right therein. The plaintiS neither ever bad 
any connection whatsoever therewith except as reban- 
dar, nor was there any reason for it.” 

[8] Both the Courts below have come to a find- 
ing that the rehan is not farzi, that the plain¬ 
tiff was entitled to possession of the houses on 
ejecting the defendants and to recover cent at the 
rate of Bs. 2 per month without any interest. The 
defendants were given one month’s time to vacate 
the house. Hence this second appeal. 

[4] The learned counsel for the appellants has 
raised the following points: (l) that the principal 
relief prayed for being that the plaintiff be adjud¬ 
ged to be rehandar in respect of the disputed 
bouses, it should have been valued at Bs. 3800 
which is the principal amount advanced under 
the rehan; ( 2 ) that the Munsif bad no pecuniary 
jurisdiction to entertain the suit and no proper 
court-fee has been paid on the plaint, and (3) that 
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the relationship between the defendants and the 
plaintiff being that of mortgagors and mortgagee, 
the plaintiff could only sue for enforcement of 
mortgage and not for recovery of possession and 
money which represented the interest on the loan. 

[6] I do not think there is any substance in the 
appellants’ contention that the suit as framed 
has been undervalued and is beyond the pecu¬ 
niary jurisdiction of the Munsif. On reading the 
entire plaint, it appears that the plaintiff does 
not complain of his status as a mortgagee having 
ever been challenged, and that the prayer that 
“it may be adjudged by the Court that the dis. 
puted houses are held in rehandari interest by the 
plaintiff under a rehan deed” is merely an ancil¬ 
lary one. In agreement with the lower appellate 
Court, I should hold that this was the result of 
unskillful drafting. The plaint as a document 
must be read as a whole. So read, it means to 
say that the plaintiff as lessor was entitled to 
eject the defendants-lessees on termination of the 
lease. They had to give a narration of the events 
leading up to the creation of a lease in respect of 
the houses in dispute. I would, therefore, reject 
this branch of the appellants’ argument as un¬ 
sound and without any substance. 

[6] Next, I shall address myself to the correct¬ 
ness of the contention that the plaintiff is not 
entitled to sue in this form but is bound in 
the particular circumstances of this case to 
enforce the mortgage or to sue for recovery 
of money due under the mortgage. Before Icon- 
sider it as a point of law, I shall advert to certa¬ 
in facts I have found or admitted. They are: (l) 
that the mortgage in suit is one with possession 
hut without interest', and (2) that the mortgage 
was for a term of 5 years from the month of 
Asarh 1335 to the month of Jeth 1340 Fasli. Thus 
the term of the mortgage being over by the time 
the suit was instituted, it would be either a 
matter of contract for the plaintiff to be entitled 
to interest on the sum lent or a matter of dis- 
oretion for the Court to grant him compensation 
for detention of his money which became due since 
the end of the month of Jeth 1340 (for the afore¬ 
said terms of the mortgage I rely upon para. 3 
of the plaint); (S) that the agreement for leave 
which was entered into'simultaneously with the 
mortgage was for a term of 4 years from Asarh 
1335 to Jeth 1339 Fasli {vide para. 4); (4) that 
the plaintiff's case that after the expiry of 4 years 
from the date of mortgage, there was an agree¬ 
ment for enhancement of rent from Rs. 2 to Rs. 5 
a month has been rejected by both the Courts 
below; (5) that the plaintiff’s case that the defen¬ 
dants agreed to pay interest oh arrears of rent 
at the cate of ns. l/9has also been disbelieved by 
the Courts below, and (6) that the learned lower 
appellate Court has not recorded any finding as 
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to whether a fresh agreement of lease was enter¬ 
ed into between the parties after expiry of the 
term of the kabuliat executed simultaneously 
with the rehan deed. 

[7] In this connection I should quote the lower 
appellate Court’s finding on one of the points 
formulated by him for decision, namely, point 
No. 2 (If not, whether the houses were let out 
to the defendants? If so, at what rate of rent?). 

"Now it 13 to be seen as to whether or not the houses 
were as a matter of fact let out to the defendants by the 
plaintiff. This point has been rendered quite simple. 
The kabuliat does clearly bear out the existence of the 
relationship of landlord and tenant between the plain* 
tifi and the defendants. So I agree with the learned 
Munsif and uphold bis fiudiog to the effect that the 
two bouses were as a matter of fact let out to the defen¬ 
dants by the plaintiff." 

Later than this he discusses the question whe¬ 
ther the rent settled was at Rs. 2 a month or it 
was subsequently raised to Rs. 5 a month. In dis¬ 
cussing this point, be did not believe the papers 
produced by the plaintiff in support of his story 
of subsequent enhancement of the rent. 

[8] Coming to the trial Court, the finding in 
this behalf is still weaker. After pointing out 
various suspicious features of the transaction of 
reban, be proceeds to say : 

"But whatever it was defendanta having executed 
the kabuliat are bound by it. Through the kabuliyat 
defendants admitted liability to pay rent at Rs. 2 per 
month. Plaintiff's case is that four years after the ka¬ 
buliyat there was a fresh agreement verbally made by 
which defendants agreed to pay rental of Rs. 5 per 
month. In support account papers (Exts. 1 and lA) pur¬ 
porting to have been signed by defendant 1 have been 
produced. Defendant 1 emphatically denied that he 
signed these papers or ever agreed to enhancement of 
rent. The evidence of the plaintiff as to the accounting 
or realisation of rent is unsatisfactory. Had there been 
enhancement of rent from Rs. 2 to Rs. 5 plaintiff would 
surely have taken care to get a fresh document execut¬ 
ed. He would at least have taken care to get defendant’s 
thumb-mark on the alleged account papers. He further 
says that he has got mabajani income of Rs. 25,000 
or 30,000 and has got bahis and the rent realised 
from the defendants used to be entered in bis ‘jam- 
^ which is at home. He should have produc¬ 
ed his bahis which at least would have more reliable 
than these chits of paper. Then there is another materi¬ 
al contradiction on this point between the statement of 
the plaintiff and that of bis witness. The plaintiff says 
that when defendant 1 was given the bouse at the 
enhanced rental he was asked to execute a fresh kabnliy- 
at but that be said that it would mean useless expendi¬ 
ture to him. The witness (P. W. 2) however says that 
when the rent was enhanced defendant 1 was not asked 
to execute a kabuliyat in respect of rent at the rate of 
The alleged fresh agreement for payment of an 
enhanced rent of Rs, 5 has not been proved. Plaintiff is 
entitled to rent only on the basis of the kabuliyat. The 
account portion of the plaint however would show that 
besides rent at the rale of Rs. 6 a month plaintiff has 

also claimed interest on the amount of house rent from 
the very beginning; This he cannot be allowed for there 
was no stipulation to pay interest on the house rent." 

It seems clear to me that both the learned Courts 
below have not thought it necessary to come to 


a clear and specific finding as to whether there 
was a Buhsegaent agreement as between the 
parties reviving the tenancy which had already 
terminated by efflux of time. They seem to labour 
under the misapprehension that once agreement 
of lease is entered into and carried oat, the de¬ 
fendant should be considered to be a tenant 
holding over on the same terms as those of the 
previous lease. It must he on this basis notwith¬ 
standing their refusal to believe the plaintiff’s 
case about the subesquent agreement of enhance¬ 
ment of rent, they decided to grant the plaintiff 
a decree for recovery of rent at the rate of rs. 2 
as settled in the kabuliyat. If this is an error both 
the Courts below have fallen victim thereto. In 
taking this view both of them have lost sight of 
the original relationship between the parties of 
mortgagor and mortgagee. The mortgagor is 
bound under the contract of mortgage not only 
to hand over possession to the plaintiff at the 
time the mortgage is executed but at any other 
subsequent time and is also bound to keep him in 
possession without any disturbance either by 
him or by anybody claiming a superior title. As 
soon as the relationship of lessor and lessee comes 
to an end by efflux of time, the parties stand as 
against each other as mortgagor and mortgagee. 
If the mortgagor still continues to retain posses¬ 
sion of the property in the absence of any clear, 
specific contract to the contrary, it amounts to a 
default on bis part in fulfilment of bis contract 
of making over possession to the mortgagee. In! 
that case the remedy open to the plaintiff would' 
be such as he is entitled to in his capacity as a 
mortgagor. In the absence of any other agree¬ 
ment they cannot advance a claim other than 
the one accruing to them as mortgageea 

[9] Mr. Hajkisbore Prasad has invited my 
attention to several decisions of which the most 
important is that in the case of Udai Chand v. 
Jang Bahadur Singhs 2 P. L. J. 853: (A. I. B.(4> 
1917 Fat. 401). In that case the defendants exe¬ 
cuted a usufructuary mortgage in favour of the 
plaintiffs on I4tb August 1896, in respect of 
shares in several Mauzas inclusive of 200 big- 
has. Out of the latter 50 bighas were left in 
possession of the mortgagors with a liability to 
pay rent of 8 annas per bigha for use and occu¬ 
pation. By a kabuliyat dated 26tb September 
1902, a further area of 4 bighas lo katbas was 
let out to the defendants at a rental of Bs. 14-5-6. 
Tbe question for decision was formulated by 
bis Lordship Mullick, J. in tbe following words: 

"The first and most important question for detormi- 
natlon is what is the construction to be pot upon the 
clause relating to the letting of the 50 bighas. Was 
it an attornment clause creating the relationship of 
landlord and tenant or was it a mere condition of tha 
mortgage as between mortgagor and mortgagee, and 
was the stipulation for pajment of Bs. 25 per year ia 
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tfSenoe a ooodiUon tor BeoariDg tbo princioal and inte* 
rest’* 

His Lordship worded bis conclusion in the 
following words : 

"We have most anxiously oonsidored the bond and 
are satisfied (hat the relationship of landlord and tenant 
was not oreated by this stipulation. It was not an at¬ 
tornment clause at all. It was an arrangement made 
by favonr of the landlord by which the mortgagor was 
allowed to remain in possession in the capacity of some¬ 
thing like a licensee. It is admitted that the rent of 
per bigha was not a fair and reasonable rent and 
I cat^onoeive of no reason why the mortgagee should 
have Ih^ght the mortgagor upon the land at such a 
grossly inaQ«;^4tA rental knowing full well that by the 
operation of onr the latter might set up 

rights in derogation of his criva rights as mortgagee. 
How dangerous such an act would have been if the 
lands had been ordinary agricultural land has been 
shown by the fact that the Munsif found that the 
60 bighas are not seriat lands and that the occupiers 
have oooupanoy rights.” 

In another part of his judgment his Lordship 
said : 

"We ought not unless we are compelled to do eo, 
bold that the mortgagee did in this case what no ordi¬ 
nary prudent mortgagee would have done. In my 
opinion, the deed may be construed as showing that 
the real relation between the parties was not that of 
landlord and tenant but mortgagee and mortgagor and 
that the arrears of rent claimed in the present suit are 
really on account of principal and interest. In England 
such sums are a charge upon the property bat the 
mortgagee is entitled to re-enter if there is a clause to 
that efieot. In America the stipulated rent is not a 
charge upon the property and the mortgagor may 
redeem without paying rent due to the mortgagee on 
the groond that the agreement to pay is only personal. 
Namu v. Raman, 16 Mad 335; Alta/ Ali Khan v. 
Lalta Prasad, 19 Ail 496 : (1897 AWN 128); Imdad 
Hassan Khan v. Badri Prasad and another, 20 All, 
401 : (1898f A W N 90); Madhwa Sidhanla Onahini 
Nidhi ▼. Venkataramanajulu Naidu and others 
(26 Mad 662) and Baghelin v. Mathura Prasad, 4 
Ail 480 : (1882 AWN 71), favour the view that what 
is to be looked at is the real intention of the parties 
and that even when the alleged attornment is created 
by a conveyance other than the mortgage deed it is 
open to the Court to hold that the mortgage and the 
lease constitute one transaction and that the mortgagee 
is entitled to count the alleged rent as a charge upon 
the mortgaged property qua principal and interest.” 

The ultimate result of that suit was based upon 
the terms of the mortgage deed, his Lordship 
holding: “The plaintiff is entitled upon the 
terms of the mortgage deed itself to a decree for 
the amount claimed as rent and for recovery of 
possession upon the terms of the mortgage of 
the 60 bighas,” 

[10] On facts similar to the present in the 
case of Baghelin v. Mathura Prasad, 4 all. 
480 at p. 435 : (1882 A. W. N. 71) it was said by 

Straight, J. of the Allahabad High Court: 

"Looking at these facts, we think it abundantly clear 
that when the plainti0 sought to enforce the second 
condition of his mortgage by oancealment of the lease 
and entry upon the property mortgaged, he was ob- 
etrncted by the defendant, and the question then arises, 
whether this condnet upon her part afiords the plain- 
tifi a cause of action in respect of the earlier condition 
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as to the payment of interest, and entitles him to brintf 
the present suit. We think that the mortgage and 
lease transactions must bo regarded as one and indi¬ 
visible. and that the mere use of the term lease in 
reference to the mortgagor does not alter his real cha¬ 
racter or qualify the proprietary rights that continued 
in him. In fact, in dealing with the questions raised 
in the case, they can only bo decided qua mortgager 
and mortgagee”. 

[11] In the case of Altaf Ali Khan v. 
Lalta Prasad, 19 ALL. 49G : (1S97 A W N 12S) 
it was said : 

"The only question which has been raised and which 
we have to determine, is whether, by reason of the 
granting of the lease to which we have referred, the 
relation which subsists betw’een the parties was that oi 
landlord and tenant and the plaintiffs’ only remedy 
for the arrears due upon the lease was a suit in a Court 
of Revenue, or whether the parties stood to each other 
in the rehation of mortgagee and mortgagor and the 
plaintlfis are entitled to maintain their claim in the 
civil Court.” 

Od this guestioQ it held : 

"we must hold that the parties stood in the relation of 
mortgagee and mortgagor, and that the relation was 
not altered by reason of the execution of the lease." 

[12] The decision in the case of Hira Lai v. 
Ghasiiu, 16 all. 318 :(1S94 a w n 107 (F. B.) ) 
affords a parallel instance in which the question 
was very pointedly raised. The facts of that 
case were that after the making of the mortgage 
the plaintiff by a deed let to the mortgagor the 
defendant-respondent the mortgaged property 
for a speoiffed term. The lease contained a con- 
venant by the mortgagor that on the expiration 
of the stipulated period, be would quit the land 
without any objection. The term of the tenancy 
expired. The defendant mortgagor did not offer 
to execute a fresh kahuliat nor does it appears 
that be was willing to execute one but be 
refused to go out of possession. The plaintiff 
mortgagee then sued for recovery of money 
contending that the case, fell within cl. (h) or 
cl. (c) of S. 68, T. P. Act. The defendant resisted 
the suit saying that the plaintiff was entitled to 
recover rent from the defendant in a revenue 
Court and was not entitled to enforce the liabi¬ 
lity under the mortgage bond. It was held by a 
Full Bench of the Allahabad High Court that 
the mortgagees were entitled to a money decree 
for the amount due under the mortgage. The con¬ 
tention of the defendant that the relationship 
of landlord and tenant bad been created and this 
relationship superseded that of the mortgagor 
and mortgagee was negatived. Banerji J. ex¬ 
pressed himself in the followiog words: 

"By the terms of (be mortgage deed the mortgagees 
were entitled to remain in possession until the repay¬ 
ment of the mortgage-money, and the mortgagor was 
liable, not only to deliver possession to the mortgagees 
but to secure to them quiet and undisturbed possession. 
For a breach of that obligation the remedy of the mort¬ 
gagees was twofold. They could either sue the mortgagor 
to recover possession of the mortgaged property, or they 
could bring a suit to recover the mortgage-money. This 
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last cemedy U given to them by S. 68 of Act No. IV of 
1852. Clause (c) of that eection provides that in case of 
failure on the part of a mortgagor to deliver possession 
or to secure possession withont disturbance the mort¬ 
gagee is entitled to recover the mortgage-money. There 
is nothing in that clause to limit it to cases in which 
the mortgagor fails to secure undisturbed possession to 
the mortgagee in the first instance. . . . The clause as 
it is worded, is wide enough to include every instance of 
failure by a mortgagor to secure a mortgagee in undis¬ 
turbed possession at any time during the period for 
which the mortgagee was entitled to remain in possession. 
The subsequent dispossession of the mortgagee after 
•posseisiOD was once delivered to him is in my judgment 
a failure on the part of the mortgagor to secure him in 
undisturbed possession.” 

[13] In this particular case in view of the fact 
that the usufructuary mortgage was for a term 
of live years from 1335 to 1340 Fasli, it would 
be wrong to hold that by creation of this lease 
the term of the mortgage should in effect be ex¬ 
tended. If the plaintiff be entitled to maintain 
the present suit and to obtain the reliefs prayed 
for, it would amount to grant him a decree to 
which he can hardly be entitled under the mort¬ 
gage. As it has been pointed out by his Lordship 
Mullick J. in the 2 Patna Law Journal case that 
in construing whether the relationship of mort¬ 
gagor and mortgagee has been allowed to merge 
in the relationship of landlord and tenant, it has 
to be considered whether a prudent mortgagor 
or a prudent mortgagee would think it proper 
to do so in the circumstances of a particular case. 
It is ordinarily to be considered that the creation 
of the lease in favour of mortgagor is by way of 
fulfilment of the terms of the mortgage and 
failure to fulfil the conditions of such a lease 
would always amount to failure on the part of 
the mortgagor to discharge the statutory obliga- 
tion of maintaining the mortgagee in undisturbed 
possession of the property mortgaged. Such 
failure, therefore, will give rise to such statutory 
remedies as are available to the mortgagee as 
Buch. It would at any rate be absurd to conceive 
that the relationship of landlord and tenant 
would subsist even after the expiry of the term of 
the mortgage. 

[14] Had it been shown to me that in terms of 
the deed of mortgage the plaintiff was entitled 
to recover possession even after expiry of its term 
or that he was entitled to recover interest on the 
sum advanced, I could have granted him a decree. 
But as I have already shown, the mortgage was 
for a term of five years and it was without in¬ 
terest. Under the circumstances so far advised, 
I do not find my way to give the plaintiff a decree 
either for possession or for recovery of rent 
claimed in lieu of interest. After expiry of the 
term of the mortgage, the mortgage money be- 
comes due apd bis remedy is under s. 68, T. P. 
Act. 

[15] 1 would, therefore, dismiss the plaintiff's 


suit whose remedy in my view, on the'facts and 
circumstances appearing on the record, is under 
S. 68 . cl. (d), T. P. Act. In the result, the appeal 
is allowed. The judgments and decrees of the 
Courts below are set aside. I will, however, make 
no order as tocosts. 

B.G.D. Appeal allowed, 
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Harihar Pandey—Appellant v. Vindhaya- 
chal Rai and others — Respondents. 

A.F. A. D.No. 1791 of 1945, Decided on 5th January 
1948, from decision of Addl. Sub-Judge, Motihari, D/- 
28th July 1945. 

(a) Civil P. C. (1908), O. 21, R. 54 — Immovable 
property — Interest of mortgagee is immovable 
property. 

The interest of the mortgagee is the same in cha¬ 
racter as that of the owner of the property, that is to 
say, it is immovable property. Hence an attachment of 
saoh interest must be made according to 0. 21, R. 54. 
Case law referred. [Paras 6, 11 and 12] 

Annotation : (’44*Com.) Civil P. 0., O. 21, B. 54, 
N. 3. 

(b) Civil P. C. (1908), O. 21. R. 54 — Order of 
attachment issued in Form 5 of Appendix F instead 
of Form 24 of Appendix E—Attachment is invalid. 

Where an order of attachment of immovable pro¬ 
perty (interest of mortgagee) is issued in Form 5 of 
Appendix F of the Code instead of Form 24 of Appen¬ 
dix E, the first requisite of 0. 21, B. 54 is not compli¬ 
ed with and there is no valid attachment. [Para 13] 

(c) Evidence Act (1872), S. 91 —Zarpeshgidar can 
transfer zarpesbgi interest even if be is not in 
possession of zarpesbgi deed. 

Section 91 proceeds on the principle that where an 
agreement has been reduced to writing the Court will 
insist on the production of this document as being the 
best proof of the agreement. This does not mean that 
the interests arising out of the agreement become 
identified with the instrument itself. It is only as evi¬ 
dence of the agreement that S. 91 deals with it. Hence 
where zarpesbgi interest itself was vested in zarpeshgi- 
dar and was transferable, no impediment to his trans¬ 
ferring that interest can arise out of his not having in 
his possession the instrument by which the interest was 
created. [Para 

Eailash Rai — for Appellant. 

Ganesh Sharma — for Respondents. 

Reuben J.— This is an appeal by defendanb 
1 . It arises out of a suit for the declaration of 
the zarpeshgi right of the plaintiffs in certain 
property, for the recovery of possession over it 
and for mesne profits. 

[ 2 ] The property originally belonged to de¬ 
fendants 3 to 7, who executed a zarpeshgi in 
favour of defendant 8 on 12th April 1924. The 
plaintiffs base their title on a deed of assignment, 
EX. 3, in their favour executed by defendant 8 on 
3rd March 1938'for a consideration of BS. 1000. The 
appellant challenges the passing of title under 
the assignment, on the ground that at the time 
of the assignment the zarpesbgi interest was at¬ 
tached in Money Suit No. 26 of 1935 brought by 
the father of the appellant against defendant 8. 
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The appellant olaims the title as vested in him. 
self by virtue of a civil court sale in the year 
1940 in execution of the decree in Suit No. 26 of 
1935. The defence was rejected by the Courts below 
on the finding that the zarpeabgi interest was not 
effectively attached so as to prevent the passing 
of interest by the assignment, the ground being 
that the interest is immovable property and the 
attachment was made as of movable property. 

[8] Mr. Kailash Bai has urged three points : 
1. That the zerpesbgi interest is movable pro. 
perty; 2. That even if it is immovable, the re. 
quirements of the law for the attachment of 
immovable property havebeen substantially com* 
plied with; and 3. That, under the assignment, 
no title or at moat an imperfect title passed. 

U1 In the Civil Procedure Code there is no 
definition of **immovable property” and "mov. 
able property” is defined in inclusive terms as 
including growing crops. Therefore, in the ab¬ 
sence of anything repugnant in the Code, the 
meaning to be assigned to these terms must be 
ascertained with reference to the General Clauses 
Act, 1897, the relevant provisions of which are: 

Section 3, Cl. (25): '‘Immovable property shall include 
land, benefits to arise out of land and things attached 
to the earth, or permanently fastened to anything at* 
taohed to the earth." 

Seotion'3, Cl. (34):‘‘Movable property shall mean pro¬ 
perty of every desoriptioo, except Immovable property." 

[5] These definitions divide all the property 
into two distinct classes, immovable property as 
to which we are given only an inventory of things 
that it includes movable property, which is 
every form of property which is not immovable 
property. This definition of immovable property, 
even though it is not complete and exhaustive, 
makes it clear that immovable property is not 
merely land, that is to say something physical, 
but includes immaterial rights arising out of land. 
It is in this sense that the ownership of land is 
said to constitute immovable property, and it 
consists of the sum total of rights arising out of 
the land. 

[6] Now, under the law, it is permissible to tbe 
owner of land to part with his rights either in 
whole or in part. One way in which he may part 
with his rights in part is by mortgage and s. 68, 
T. P. Act defines a mortgage as "the transfer of 
an interest in specific immovable property." So 
the interest of a mortgagee is made up of some of 
tbe rights, the whole of which rights go to make up 
the immovable property. In tbe absence of any 
reason to the contrary, we are justified in taking 
it that the interest of the mortgagee is the same 
in character as that of the owner of tbe property, 
that is to say, it is immovable property. This is a 
view that has commended itself to several eminent 
Judges: Maclean C. J. in Paresnath Singha v. 
IfJaoogopalt 29 oal. 1 at p. 8 : (5 o, w. N. 821 
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(F.B.) ); Mukharji and King JJ. in Jangbahadur 
V. Bhagat Ram, 62 all. 232 at p. 233 : (a. i. r. 

(17) 1930 ALL. no) ; Rankin 0. J. and Ghose J. 
in Imperial Bank of India v. Bengal National 
Bank Ltd., 84 o. w. N. 605 at p. 613 : (A. i. R. 

(18) 1931 cal. 223). 

[7] A contrary view was taken by Bampini 
J. in the case of Paresnath Singha who at p. 18 : 
(29 cal. 1 : 5 C. w. N. 821 (F. B.)), observed that 
a mortgagee is only the owner of an interest in 
immovable property, which is a different thing 
from immovable property. Much reliance was 
placed by Mr. Kailash Bai on this remark, and 
he urged that tbe other Judges of tbe Full Bench 
did not take notice of tbe decision of Fadn 
Jhala V. Gour Mohun, 19 cal. 644 (F. B.) re- 
ferred to by Bampini J. That case, however, was 
concerned with the question whether a right of 
fishery is immovable property within the mean¬ 
ing of tbe Specific Belief Act, an Act which 
raised entirely different considerations. This is 
clear for instance from tbe judgment of Patbo- 
ram C. J. in that case, where be concedes that a 
right of fishing is immovable property within the 
definition of tbe term in the General Clauses Act, 
but points out that the whole of s. 9, Specific 
Belief Act is repugnant to the idea that immov¬ 
able property in that section includes an incor¬ 
poreal right of this kind belonging to some one 
other than the owner of the land. This appears 
also from the judgment of O’Kinealy J. which is 
particularly referred to by Bampini J. His Lord¬ 
ship observed that the Specific Belief Act "did 
not cover all kinds of property movable and im¬ 
movable, but only such as were capable of being 
taken possession of, and of which possession 
could be delivered." The distinction drawn by 
his Lordship, therefore between immovable pro- 
perty and an interest in immovable property is 
no authority for holding that an interest in im- 
movable property cannot be itself immovable pro- 
perty. With due respect to Bampini J., I would 
suggest that the difference, apart from special 
considerations arising out of the contest of tbe 
Act under consideration, is one of degree and 
not of kind. 

[8] Mr. Kailash Bai has also relied on the 
case of Dehendra Kumar v. Ruplall, 12 cal. 
646, another case referred to by Bampini J., but 
not by the other members of tbe Full Bench. 
In that case their Lordships without discussing 
their reasons for it, held that a simple mort¬ 
gagee’s interest is not immovable property. Tbe 
case is distinguishable, because here we are con¬ 
cerned' with tbe interest of an usufructuary 
mortgagee and their Lordships, in coming to 
their finding stressed that they were dealing 
with a simple mortgage; but tbe reason which I 
have given above for holding a mortgagee’s 
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interest to be immovable property applies with 
equal force to a simple mortgage, and I prefer 
to follow the decision of the majority of the 
Full Bench in Paresnath Singlia's case (29 cal. 
1 : 5 O. W. N. 821 (F.B.) ). 

[9] Another reason given in reported decisions 
for holding a mortgagee's interest to be immov¬ 
able property, is that it comes within the term 
‘benefits to arise out of land’ occurring in the 
definition in the General Clauses Act: Paresnath 
Singha's case, pages 6-7 and 23-24 : (29 cal, l : 
6 c. w. N. 821 F. B.), Jang Bahadur's case 
page 233 : (62 all. 232 : A. I. R. (17) 1930 ALL. 
110 ). In view of what I have said above it is 
not necessary to rely on this ground, the correct¬ 
ness of which was challenged by Rampini J. 
{Paresnath Singha's case, page 18 : (29 oal. 1 : 
5 c. W. N. 821 F.B.), whose opinion is supported 
by the remarks of Rankin 0. J. and Ghose J.: 
Imperial Bank of India, p. 613 : (34 C. W. N. 
606 ; A. I. R. (18) 1931 Cal. 223). 

[10] Richardson J. in Sakhiuddin v. Sona^ 
ulla, 22 C. \V. N. 641 : (A. I. R. (6) 1918 Oal. 41l) 
suggested another line of reasoning which sup¬ 
ports my view that a mortgagee’s interest is 
immovable property. As the Transfer of Pro¬ 
perty Act was originally enacted, an "actionable 
claim” included a debt secured by a mortgage, 
and under 8.130 an actionable claim could only 
be transferred by an instrument in writing. 
Now, bV an amendment of the year 1900, a debt 
secured by a mortgage is not an actionable 
claim. If it was movable property, the effect of 
the change would be that it would be transferred 

orally. His Lordship observed: 

. . it can hardly be supposed that debts secured 
by the mortgagee of immovable property were exclud¬ 
ed from the definition of actionable claims in order 
that they might pass by word of mouth without any 
writing. The inference would seem to be that the 
Legislature regarded such debts as immovable property 
within the definition in S. 3 (25), General Clauses Act 
of 1897.” 

Mr. Kailash Rai has also referred to a passage 
in Sri Baja Papamma Bao v. -Sr* Vtrapra- 
tapa, 19 Mad. 249 : (23 I. A. 32 P. O.) where their 
Lordships of the Judicial Committee observed 
that in a simple mortgage "there is no transfer 
of ownership". This remark has to be understood 
in the light of the facta of that case, which have 
nothing whatever in common with the case be- 
fore ns. There a suit brought by a simple mort¬ 
gagee to enforce his mortgage had resulted in a 
decree putting him in possession of the property 
mortgaged. Then, a suit was brought by the 
successor in interest of the mortgagor for the 
restitution of the property on the plea that 
the mortgage debt had been satisfied. The ques¬ 
tion which arose waa the nature of the possession 
which was given to the mortgagee under the 


earlier decree, whether it was in the nature of a 
foreclosure preventing the mortgagor from suing 
to recover possession. This decision was, there- 
fore, rightly distinguished in Paresnath Singha's 
case (pp. 4 and 9): (29 cal. 1 : 6 O.W.N. 821 F.B.). 

[11] Upon the above grounds, I would decide, 
the first point against the appellant and would! 
hold that the interest in question was immovable^ 
property. 

[12] This brings me to the second point. The 
attachment waa one under O. 38, Civil P. 0. 
Rule 7 of this Order provides that subject to ex¬ 
press provision to the contrary, attachment shall 
be made in the manner provided for the attach¬ 
ment of the property in execution of a decree. In 
this case, therefore, attachment should have been 
made as provided in O. 21, R. 64. The order of 
attachment in the present case was issued in 
Form 5 of Appendix F to the Code. Mr. Kailash 
Rai urges that the Courts below erred in holding, 
that the attachment was bad because this form 
was used instead of Form 24 of Appendix £, and 
be argues that the service of this defective war¬ 
rant waa in fact sufficient to comply with the re¬ 
quirements of o. 21, R. 64. 

[13] Turning to o. 21, R. 64, the first essential 
of a legal attachment is 

“an Older prohibiting the judgment-debtor from traos- 
ferring or charging the property in any way, and all 
persons from taking any benefit from such transfer or 
charge.” 

This is exactly what Form 24 of Appendix E is, 
an order addressed to the judgment-debtor 
directing that be is "hereby prohibited and res¬ 
trained until the further order of this Court, from 
transferring or charging the property specified 
in the schedule hereunto annexed, by sale, gift, 
or otherwise and that all persons, be and that 
they are, hereby prohibited from receiving the 
same by purchase, gift or otherwise”. The order 
that was published, however, was in Form 6, Ap¬ 
pendix F that is to say a direction to the bailiff 
of the Court to call on the defendant to furnish 
security to produce certain property or the value 
thereof sufficient to satisfy any decree that might 
be passed against him, or to appear and show 
cause why he should not furnish such security 
and further to attach the said property and keep 
the same under safe and secure custody until 
the further order of the Court. It was this order 
that according to the evidence in the case, was 
published on the suit land by beat of drum. Ob- 
viously the first requisite of o. 21, R. 54, was noti 
complied with, and there was no valid attach- < 
ment. 

[14] For bis third contention, Mr. Eailasb 
Rai relies on the fact that, at the time of the 
assignment, the zerpesbgi deed bad been attach¬ 
ed and was in the custody of the Court. He con> 
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tends that the zarpeshgi deed was not merely 
the instrament by which the zsrpeshgi interest 
was created, but it was also "the custodian of 
the right*' and, therefore, in the absence of the 
doonment the zarpesbgidar could not transfer the 
interest. He is unable to cite any authority for 
this novel proposition. He seeks to support bis 
contention by a reference to the fact that there 
is a prohibition in law against proving the zar- 
pesbgi interest except by a production of the 
original zarpeshgi deed. This is merely a rule of 
evidence embodied in s. 91, Evidence Act, and 
proceeds on the principle that, where an agree¬ 
ment has been reduced to writing, the Court will 
insist on the production of this document as be. 
ing the best proof of the agreement, unless 
oironmatanoes exist making it necessary or rea- 
sonable to accept secondary evidence. This does 
not mean that the interests arising out of the 
agreement somehow become identified with the 
instrument itself, and it is only as evidence of 
the agreement that s. 91, Evidence Act, deals 
with it. If the interest itself was vested in the 
zerpeshgidars and it was a transferable interest, 
neither of which facts is denied, no impediment 
to bis transferring that interest can arise out of 
his not having in his possession the instrament 
by which the interest was created. On the above 
grounds, 1 would decide all the three points 
against the appellant, and dismiss the appeal 
with costs. 

Mnkharji J. — I agree. 

D.S. . Appeal dismissed. 


A. I. R. (86) 1949 Patna 173 [C. N, 49.] 

AOABWAIiA A. G. J. AND MANOHAB LALL J. 

Bekhabohand Saraogi and others — Appli¬ 
cants V. Commissioner of Income-tax — Op¬ 
posite Party. 

Misc. Jadiolal Case No. 106 of 1946, Deaided on I9tb 
September 1947. 

Income-tax Act (1922), S. 24 (2)—Asscssee part¬ 
ner in registered firm of merchants dealing in 
commodities and carrying on speculation — Loss 
due to speculation—Speculation not separate busi¬ 
ness_Loss held, one in business of firm and could 

be set off against profits. 

Assesses was a partner in a registered firm who were 
merchants dealing in hardware, cement, rice, wheat, 
yarn, salt, grain, hessian and other commodities and 
were carrying on speoulation in these commodities. 
For the assessment year the registered firm was found 
to have lost a considerable snm due to speculation in 
hessian, gunny, jute, silver, linseed, cotton and wheat. 
Amount of capital set apart for purposes of speculation 
could not be ascertained as the firm bad mixed up all 
the accounts. The assessee was not maintaining any 
separate stafi or a separate office or a separate bnilding 
for carrying on speculation : 

Held, that when the registered firm entered into 
speculation, it did not embark upon a new kind of 


business or undertaking, but that it was still carrying 
on the business of merchants; that consequently tbe 
loss on account of speculation was a loss in carrying on 
of the business os merchants in the assessment year 
and that since that business was carried on in tbe next 
year and also in the year following, tbe assessee was 
entitled to carry forward the loss against his profits of 
the next year : Case law referred-, (1925) 10 Tax Cas. 
29 and (1878)4 Q. B. D. 685, R-l. on. [Paras 15 and 16] 

Annotation: (’46-Man.) Income-tax Act, S. 24, N. 5. 

MahabW Prasad and S. K. ^asumdar — 

for Applicants. 

S. N. Dutt — for Opposite Party. 

Manohar Lall J.—This is a reference under 
8.66 (l), Income-tax Act by the Appellate Tribu¬ 
nal to this Court for a decision on the following 
question : 

“Whether in the circumstances of the present case 
the assessee is entitled to a set-of! of : 

(a) the loss carried forward from tbe assessmeut year 
1941*42 against his profit for the assessment year 1942- 
43 and; 

(b) the loss carried forward from the assessment year 

1942- 43 against his profit for the assessment year 

1943- 44". 

[2] The facts may be shortly stated. Tbe 
assessee is a nine annas partner in the registered 
firm of Jokhiram Jagernath who are merchants 
dealing in hardware, cement, rice, wheat, yarn, 
salt, grain, hessian and other commodities—they 
carry on business at Ranchi, which is the head 
office, with branches in Calcutta and Madras. 
For the assessment year 1941-42 tbe registered 
firm was found to have lost a considerable sum 
due to speculation in hessian, gunny, jute, silver, 
linseed, cotton and wheat. Tbe Income-tax Officer 
originally disallowed tbe loss in speoulation upon 
his view that the assessee does not carry on any 
business in speculation and also because be was 
not satisfied that all the accounts to support the 
figures of the loss claimed at Bs. 1,28,814 had 
been produced. This order was set aside by tbe 
Assistant Commissioner in appeal. Tbe case was 
remanded to find out whether the assessee entered 
into these transactions with a view to make a 
profit and whether bis activity in speoulation 
was so continuous as to amount to carrying on 
of a business; the Income-tax Officer was also 
directed to ascertain whether any capital had 
been set apart for speculation purpose. Tbe 
Income-tax Officer on remand after examining 
the relevant contract papers, bijaks and account 
books came to the conclusion that tbe registered 
firm entered into these transactions frequently 
and regularly in almost all the months of tbe 
accounting year with the object of making profits, 
but tbe amount of capital set apart for specula, 
tidn could not be ascertained as the firm bad 
mixed up tbe accounts of this business with other 
businesses and tbe firm was found utilising tbe 
capital both for speculation business and for tbe 
other businesses to the extent that it was requir. 
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ed in each of the businesses. These transactions 
having been found to constitute a business, the 
Income-tax Officer reduced the loss of specula, 
tion by about Rs. 9000 and as enjoined by s. 23, 
sub-clause 5 (a) of the Act apportioned the loss 
between the two partners to the assessee, the nine 
annas partner, at Bs. 38,332 and the balance Rs. 
29,813 to Durgadas, the seven annas partner. 

[3] For the year 1942-43 the assessee, the nine 
annas partner, was found to have an income of 
Rs. 1146 from bouse property and a sum of 
Bs. 29,998 as bis share from the profits of the 
registered firm, that is to say, a total of Bs. 
31,144. The assessee, however, contended that he 
was entitled to a set-off of the loss of Bs. 38,332 
which was his share of the loss in the year 1941. 
42. The Income-tax Officer refused to allow this 
set-off upon the view that no part of the income 
of R9. 29.998 was derived from speculation, and 
therefore, under S. 24 (2) of the Act the assessee 
was debarred from claiming a set-off. This view 
was upheld in appeal by the Appellate Assistant 
Commissioner on 15th December 1944. The asses¬ 
see failed to convince the Appellate Tribunal 
who took the same view on 19th July 1945, and 
hence at the instance of the assessee, the ques- 
tion already stated has been submitted to us. 

[4] For the year 1943-44, the facts are exactly 
the same. Here also the assessee contended, that 
he was entitled to set off the sum of Rs. 28, 332 
against the assessable income of that year which 
was found to be RS. 1146 from house property 
and RS. 34,962 being his nine annas share in the 
profits of the registered firm. This set-off was 
disallowed on the same ground as in the year of 
assessment I9i2.43, and the disallowance was 
affirmed by the Appellate Assistant Commissioner 
and the Appellate Tribunal and hence the second 
branch of the question already stated has been 
referred to us at the instance of the assessee. 

[ 5 ] It will be noticed that the only question 
which arises for decision is whether S. 24 (2) 
forbids the claim of set off. Section 24 (2) enacts 

that_so far as is relevant for the present pur- 

pose—where an assessee sustains a loss of pro- 
fits or gains of business, and the loss cannot be 
wholly set off under sub-s. (1), the portion not 
80 set off shall be carried forward to the follow¬ 
ing year and set off against the profits and gains 
of the assessee, if any, from the same business, 
and if it cannot be wholly set off in that year, 
the portion not set off shall be carried forward 
in the next year and so on. The contention of 
the assessee is that the loss sustained by th^ 
registered firm was a loss in tbe carrying on of 
their business as merchants in 1941-42, and as 
that business was also carried on tbe next year 
and also in the following year, the assessee is 
entitled to claim that set-off to the extent that 


it can be set off against bis profits of tbe next 
year and the balance, if left, will be carried for¬ 
ward to be set off against the profits of the next 
year. The contention of tbe Department on tbe 
other band is that tbe loss dne to speculation 
was a loss in a new business started by the 
registered firm in 1941-42 wholly independent of 
their business as merchants, and therefore this 
loss can only be set off against tbe income from 
speculation in the following year or years and as 
there was no income or negligible income only 
in the following years under this head, the asses¬ 
see cannot be allowed to set off this loss against 
bis income from another business. The learned 
Standing Counsel contends that the question 
whether the business in speculation is identical 
with the main business of the registered firm is 
a question of fact, and therefore, the answer to 
tbe question must be in tbe negative. The learn¬ 
ed Advocate-General on the other hand contends 
that there is no clear finding of fact that the 
business in speculation is a different business of 
the registered firm and further contends that 
upon the facts found it must be inferred in law 
that the loss in speculation was a loss in the 
business of the registered firm. He also contends 
that the orders of the Appellate Assistant Com¬ 
missioner and the Appellate Tribunal disclose a 
fundamental misconception of the legal position 
of a speculator and thus there is no finality to 
these so-called findings of fact. 

[6] Both sides have referred us to a number 
of English decisions and decisions of the Indian 
Courts in support of their respective contentions. 

[7] The learned Standing Counsel relies upon 
the case of the Howden Boiler and Armanents 
Co. V. Inland Revenue Commrs., (1925) 9 Tax 
cas. 205, and the oft quoted decision of Rowlatt, 
J. in Scales v. Thompson, (1929) 13 Tax cas. 83 : 
(138 D. T. 331), and argues that the question 
whether tbe two businesses are separate or one 
is a question of fact. He also relies very strong¬ 
ly upon the Nagpur case of Income-tax Appel¬ 
late Tribunal v. Seth Ramkrishna Bamnatk, 
1944 (12) I. T. R. 21 : (A. I. R. (30) 1943 Nag. 317) 
where it is said the facts were somewhat similar. 

I have read several other English cases includ¬ 
ing William Ransom, (1928) 12 Tax Oas. 21, a 
case of manufacturing chemists and herbsgrowers, 
Maxse, (1928) 12 Tax oaa. 41, a case where the 
assessee was carrying on a profession of a journ¬ 
alist as owner of a magazine and also by editing 
the magazine, Birtt Potter, Hughes, Ltd. v. 
Inland Revenue Commrs., (1928) 12 Tax Cas. 
976 : (21 Ll. L. Rep. 84) a case of shipbroking Com¬ 
pany owning steamers jointly with others and 
also partner in other firms. In all these cases it 
has been held that the question whether there 
are two distinct businesses or the same business 
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is largely a question of degree, and therefore a 
question of fact, but where it is possible to 
separate one business from the other, this should 
be done : Commrs. of Inland Hevejiue v, Maxse, 
(1919) 12 Tax cas. 41 at p. 68 : (1919-1 K. B. 647), 
that oases can be conceived where the two 
branches of a person's or company's business are 
so interlaced that it is quite impossible to separate 
them or disintegrate them and it will be impossi¬ 
ble to separate one part of the business from 
another: Commrs. of Inland Bevenue v. William 
Bamsom d Son Ltd.; (1918) 12 Tax cas. ( 2 i) 3o : 
(1918-2 K. B. 709). See also Scales v. George 
Thompson and Co. Ltd.^ (1927) 13 Tax cas. 83 : 
(138 B. T. 831). 

[8] On the other hand Master of the Bolls, 
Lord Sterndale, said in Curries v. Inland Be- 
venue Commrs.^ (I92i) 2 E. B. SS2 : (90 L. J. E. 
B. 499). 

'*Where it ig a question of degree there should be no 
intermediate stage where somebody mast make ap big 
mind whether or not it is a question of fact. Bat there 
do^ come a point at one and where there is no eyidence 
to support the proposition, that is, when tbe affirmative 
is quarrelled with, and, where the negative is quarrelled 
with; there may be cases where the facts are so com¬ 
pletely all one way and tbe state of facts is so clear that 
the plain legal result can only be that wbat is estab* 
lisbed is, to take this present case, the carrying on of 
a trade.”'!' 

Bowlatt J. applied this observation in Cooper 
V. Stubbst (1925) 10 Tax Cas. 29 at p. 43 
in refusing to accept the Ending of the 
Commissioners that the dealings by way of 
speculation in buying And selling futures in 
cotton were not carrying on of a trade and 
thought that wbat the Commissioners had done 
was merely to give tbe wrong name to a state 
of fact which in law amounted to something else. 

[9] I draw attention to two decisions of tbe 
Privy Council. In Bamgopal v. Shamskhaton, 
20 cal. 93 : (19 I. A. 228 (P.O.)) it was held that 
the Second Appellate Court had not exceeded its 
powers by reversing tbe decision of the Court 
below upon tbe question whether the defendant 
bad accepted as a binding obligation upon him 
a mortgage executed by his mother. Sir Richard 

Couch observed at p. 99 : 

“The foots found need not be questioned. It is the 
soundness of tbe conolnsioos from them that is inques-* 
tion, and this is a matter of law,” 

In Nafar Chandra Pal Chaudhury v. Shukur 
Sheikh, 46 cal. 189 : (a. i. B. (6) 1918 p. c. 92) 

Lord Buckmaster observed at p. 196 : 

“Questions of law and of fact are sometimes difficult 
to disentangle. Tbe proper legal effect of a proved fact 
is essentially a question of law, so also is the question 

^ Tbe above Is not a quotation from tbe judgment 
of Sterndale M. B. but from tbe judgment of 
Bowlatt J. in Cooper v. Stubbs where he states as 
follows : *T quite agree, as I think the Master of 
the Bolls, Lord Sterndale, said In one of the 
oases .. • — £<d. 


of admissibility of evidence and tbe question of wbetLor. 
any evidence has been offered on one side or the other' 
but the question whether the fact has been proved’ 
when evidence for and against has been properly ad¬ 
mitted, is necessarily a pure question of fact.” 

[103 It is well known how troublesome in 
income-tax case tbe question is whether a certain 
Ending is a finding of fact. Finlay J. in Spiers 
and Son, Ltd. v. Ogden, (1932) 17 Tax cas. 117 
at p. 124 observed : 

“That is a painfully familiar subject in these cases 
and it is impossible, I think,to'reconcile all the various 
things that have been said on this question of what is 
a finding of fact.” 

[11] Bearing this in mind I now turn to tbe 
order of the Appellate Tribunal. I have read and 
re-read the whole of tbe order from pp. 17 to 20 
and I am unable to discover any clear Ending 
of fact in all tbe important paragraphs begin¬ 
ning with para. 6 and ending with para. 9. Tbe 
Tribunal has merely discussed a number of cases 
which were cited before them, but their only 
finding is in para 11 in which their conclusion is 
announced that they saw no difficulty in con¬ 
cluding that tbe refusal of tbe income-tax autho¬ 
rities to allow a-set-off was quite correct and legal. 

[ 12 ] Are there then any conclusive findings 
of fact ? The findings are that (l) tbe regis- 
tered firm is carrying on business in hardware, 
cement, yarn, salt, grains (see p. 5, line 2l) and 
also in hessian (p. 7, line 20) and was carrying 
on speculation in hessian, jute, silver, cotton, lin¬ 
seed, wheat, etc.,and ( 2 ) that no amount of capital 
was set apart for speculation but all tbe accounts 
are mixed up (p. 8, line 20). There is no 6nding 
that the assessee is maintaining a separata staff 
or a separate office or a separate building for 
carrying on speculation. It has not even been 
found whether the speculation is carried on in 
Calcutta or Madras or at Ranchi. In short, 
there is no challenge to tbe statement of tbe 
assessee at p. 22 that these different departments 
were only ramifications of the same staff who 
controlled and managed tbe business at each 
centre in tbe same place. 

[13] Now, how does a business man speculate? 
Take tbe case of a future delivery cotton con¬ 
tract. It is stated by high authority in the case 
of Thacker v. Hardy, (1878) 4 Q. B. D. 685 ; (48 
L. J. Q. B. 289) that 

'Tuture delivery contracts which are made upon tbe 
stock Exchange in London are real contracts in the 
sense that the party with whom they are made is a 
real party, and if the dealer or broker making them 
should desire at any moment to have tbe contract im¬ 
plemented be can do so, There is no distinction between 
contracts which are made for the purpose of speculative 
dealings and contracts which are made for tho real 
purpose of securing the sale or purchase of stock of 
cotton.” 

See the observations of the Master of the Rolls 
in Cooper v. Stubbs, (1926) 10 Tax cas. 29 at 
p. 47 : (1925-2 Q. B. 763). This being the position^ 
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1 am of the opinion that when the registered 
firm entered into future delivery contracts it 
did not embark upon a new kind of business or 
a new undertaking. It was still carrying on the 
business of merchants. A merchant may buy and 
sell goods on taking delivery or may buy these 
goods with the intention of taking delivery and 
finding that he can make a profit before taking 
delivery, he can sell his right to obtain delivery 
of those very goods. The matter would have 
been different if the future contracts related to 
securities or if the future contracts had been 
entered into by a registered firm who were not 
carrying on business as merchants. 

[14] But it is argued very strongly by the 
Standing Counsel that the Nagpur case of Seth 
Ramkrishna Ramnath, 1944-12 i. T. r. 21: 
(A. I. R. (30) 1943 Nag. 317) establishes the con¬ 
clusion arrived at by the Income-tax Depart¬ 
ment. The facts in that case, however, were 
entirely different, namely, that the assesses was 
not a merchant, but he was a manufacturer of 
biris and in the assessment year he also engaged 
in speculation dealing in forward cotton con- 
tracts. I respectfully agree with the learned 
Judge that it would be difficult to imagine a 
clearer case of two separate businesses conducted 
by the same person. 1 would draw attention to 
the observation at p. 27 where in dealing with 
the argument that it may be possible to conduct 
two separate branches of trade or business under 
a common roof in which the items of expenditure 
are so interwoven or the overhead expenses are 
common that they must be taken to constitute 
one business it was observed: 

“This may be so in the case of merchants [under¬ 
lined (here italicised) by me] and for instance no one 
would imagine that in the case of a grocer dealing in 
matches and dealing in tinned foods, his business would 
be considered to be two or more separate businesses.*’ 

The findings in the present case already referred 
to may be recalled : the capital employed is the 
same, the accounts of the business are mixed np, 
the items of expenditure are interwoven and the 
overhead expenses are common, and the regis¬ 
tered firm is carrying on business as merchants. 
This case, therefore, has no application to the 
present case where we are dealing with a regis¬ 
tered firm of merchants. 

[15] The Income-tax Department has clearly 
misdirected themselves in law in applying the 
principles in Scale’s case, (1929) 13 Tax oas. 83: 
138 L. T. 331 and Seth Ram Krishna Ram- 
nath’s case, ((i944) 12 I. T. R, 21 ; A. I. R. (80) 
1948 Nag. 317) to the facts of the present case, 
and therefore, I am free to conclude as a matter 
of law that upon the findings of fact arrived at 
the conolnsion follows that the registered firm 
by engaging in speculation did not enter into 
any different business. 


A, 1. R. 

[16] For these reasons, 1 am of opinion, that, 
the aasessee is entitled to succeed and is entitled' 
to carry forward the loss against his profit for 
the year 1942-43. 

[17] With regard to the year 1943-44, the facts 
are exactly the same except that it is stated at 
p. 1 that the assessee’s share of the partnership 
profit was mostly composed of profit from mili¬ 
tary contracts and the other businesses being the 
same, namely, hardware, cement, rice and that 
there was no specolation profit at all. 

[18] For the reasons already indicated, the 
assessee is also entitled to carry forward the loss 
which could not be completely set off against 
the profits of 1942-43 and have it set off against 
the profits of 1943-44. I would answer the ques¬ 
tion in the affirmative. The assessee having suc¬ 
ceeded is entitled to the costs of this reference* 

1 would assess the hearing fee at Rs. 260. 

Agarwala A. 0. J.—I agree. 

R.Q.D. Question answered 

in affirmative* 

A, I. R. (36) 1949 Patna 176 [G. N. 60*] 
Agarwala A. G. J. and Shearer J. 

Sakai Narain Pandey — Petitioner v. 
Jageshwar Nath Pandey and others — Op¬ 
posite Party. 

Civil Bevn. Nos. 956 of 1946 and 6 of 1947, Decided 
on 14tb October 1947, against order of Ist Addl. Sub- 
Judge, Arrah, D/- 20tb September 1946. 

Patna High Court, General Rules and Circular 
Orders Vol. I, p. 142, R. 28 — Court fixing lower 
scale — Manner of calciilation of pleader’s fees 
stated. 

Courts usually, when awardiog the lower scale per¬ 
mitted by B. 28, merely say : ‘‘Pleaders fee at 6 per 
cent”. When the Court fixes lower scale in making the 
order, pleader’s fee is to be calculated in the manner 
provided by the rule for each state of the value of the 
entire subject-matter of the dispute. [Para 3J 

Mahabir Prasad and A. O. Sinha —for Petitioner. 

Bamanugrah Prasad and Shivanandan Prasad 
— for Opposite Party. 

Agarwala A. C. J* — Civil Revision no. 966 
of 1946 is an application by defendant 8 against 
the order of the Court below. Oivil Revisiozi 
NO. 6 of 1947 is an application for stay of exeoo- 
tion of that order. The facts are that in a parti¬ 
tion suit the Court, while decreeing the suit, 
directed the coats of the entire suit to be borne 
by defendant 3, and ordered that pleader’s fee 
would be at 6 per cent. When the decree was 
drawn up, the pleader’s fee was calculated on 
the total value of the property in dispute, which 
was Rs. 1,69.000. Defendant 3 then applied to the 
Court to amend the decree, saying that it was 
not the intention of the Court to award 6 per 
cent, as pleader’s fee on the valne of the entire 
property. Unfortunately, by the time this ap¬ 
plication was made, the presiding officer of the 
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Oonrt bad ohaoged, and the successor of the 
oiiginal Jadge rejected the application. 

[2] The only question we have to determine 
is, what was meant in directing pleader's fee to 
be calculated at 5 per cent. Buie S8 of chap, v, 
General Buies and Circular Orders of this Court, 
Vol. I, p. 149, prescribes a scale of advocate’s 
and pleader’s fee, which will ordinarily be aU 
lowed to a successful party. This is a sliding 
scale. The amount of fee for the first five 
thousand is 5 per cent, and on anything from five 
thousand to twenty thousand, 2 to 8 per cent. 
Above twenty thousand the amount prescribed 
.is 1 to 9 per cent., and above fifty thousand the 
tamount is ^ to l per cent. The subordinate Courts 
usually, when awarding the lower scale permitted 
by this rule, merely say: “Pleader's fee at 5 per 
cent”, aa was done in this case. When the Court 
fixes the lower scale in making the order, pleader’s 
fee is to be calculated in the manner provided 
by the rule for each state of the value of the 
entire subject-matter of the dispute. The decree 
of the Court below must, therefore, be amended 
in accordance with the lower scale permitted by 
B. 28, General Buies and Circular Orders. The 
petitioner is entitled to his costs; hearing fee, one 
gold mohur. Civil Bevision no. 6 of 1947 is 
dismissed without costs. 

Shearer J— 1 agree. 

D.s. Orders accordingly. 

A. I, R. (36) 1949 Patna 177 [C, N. 61,] 

SiNHA AND MUKHARJI JJ 

Bhikhari Mahton — Petitioner v. Mt. Budho 
Kuer and others — Opposite Party. 

Civil Bevn. No. 44S of 1947, Decided on 10th Decem¬ 
ber 1947, afi^ainst order of let Addl. Diet. Judge, Patna, 
D/. 4th July 1947. 

Succeesioii Act (1925), S. 247~Petitionef for pro¬ 
bate appointed administrator pendente lite — Peti¬ 
tioner already in possession of property in different 
capacity — Petition for probate rejected — Order to 
deliver possession to legal heirs of deceased Is pro* 
per. 

Where a petitioner for probate is in ^ssession of the 
property as an administrator pendente lite and the Court 
after rejecting the petition for probate orders him to divest 
himself of tbat possession and make over Che- po3>e8- 
sion to tbe objectors who are the legal heirs of deceased, 
the petitioner cannot be heard to say that he was al¬ 
ready in possession of the property though in a different 
capacity. If tbe petitiooer refuses to comply with the 
order, he is liable to be sued as a quasi executor de son 
tort : A. 1. B. (5) 1918 Pat 673; A. I. B. (6) 1919 Gal. 
980 and A.I R. (11) 1924 Cal. 631, Ref, [Para 3] 

0%r\3anandan Prasad — for Petitioner. 

B. N. Ray and Umesh Chandra Stnha — 

for Opposite Party. 

Uukharji J. — Petitiooer Bhikhari Mabtou 
fiUd an application for probate in tbe Court of 
the District Judge of Patna on 29lh Febru'sry 
1944. The will of which probate was asked for 
1949 P/28 & 24 
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waa alleged to have been executed by one Gir- 
dhari Mahton who according to the petitioner died 
on 7th February 1944. Some of the near rela. 
tions of the deceased appeared in response to 
citations issued by the Court and they filed ob¬ 
jections. The probate case was accordingly con. 
verted into a title suit and necessary issues wore 
settled. On 27th June 1945, at the instance of 
the objectors, the learned District Judge appointed 
the petitioner administrator pendente lite under 
8.247, Succession Act. Tbe appointment was in the 
following terms as will appear from Order No. 29 
dated 27tb June 1945 : 

“The advocate for the objector agrees to tbe appoint¬ 
ment^ of the applicant as an administrator. Tbe appli- 
oant is therefore appointed administrator ptndente lite 
u/s 247, Succession Act. He is-directed to furnish secu¬ 
rity to the extent of Rs. 500 with ouo surety of the like 
amount. He shall render accounts to this Court when¬ 
ever called upon to do so." 

A draft security bond was filed and it was ao- 
cepted after the Nazir of the Court who checked 
it had submitted his report. The probate pro¬ 
ceedings went on and the case was transferred 
to tbe file of tbe Additional District Judge of 
Patna on 8rd April 1946. The learned Additional 
District Judge passed final orders on 24Lh March 
1947. Tbe application for the grant of probate 
was rejected by him. After the disposal of the 
probate case the objectors filed a petition praying 
for delivery of possession by the administrator 
pendente Ute. The petitioner who was tbe ad¬ 
ministrator pendente lite opposed this applica¬ 
tion. The learned Additional District Judge heard 
tbe parties and by bis order dated 2nd June 1947 
directed issue of writ of delivery of. posseeaiou 
in favour of tbe objectors who admittedly are 
tbe natural heirs of deceased Girdhan Mahton. 
The learned lower Court further heard tbe par¬ 
ties when an objection was filed on behalf of the 
petitioner against tbe order directing delivery of 
possession to the legal heirs of Girdbari Mabton, 
Tbe matter was disposed of by tbe learned Ad- 
ditional District Judge on 4tb July I9i7. Tbe 
order already passed was confirmed. This has 
given rise to tbe present civil revision. 

f2] It has been contended on behalf of tbe peti¬ 
tioner tbat the only issue before a Probate Court 
is whether tbe will has been proved to be genuine 
and duly executed and that tbe Court has no 
concern with the devolution of property. This 
is the principle which has been laid down in the 
case of Sarda Prasad Tej v Triguna Charan 
Bopt reported in 3 p. D. j. 416: (a i r. (6) 1918 
Pat. 673). We are, however, nob oonctrned with 
this'principle in the present case. The learned 
Additional District Judge against whose order 
tbe present revision has been filed has a )t de¬ 
cided as to who should be the legal heirs of 
the deceased. As a matter of fact, it would ap- 
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pear that the objectors in whose favour the pro. 
bate case has been decided are admittedly the 
heirs of the deceased. In the present case an ad¬ 
ministrator 'Pendente Ute was appointed by the 
Court and the Court had ample authority to do so. 
Section 247, Succession Act, is quite clear on the 
point I may reproduce the section here. It is 
worded as follows : 

•‘Peoding any euit touching the validity of the will 
of s deceated person or for obtaining or revoking any 
probate or any grant of letters of adminisiraiioD. the 
Court may appoint an administrator of the estate of auoh 
deceased person wbosball have all Ibe rights and powers 
of a geneiai administrator, other than the right of dis¬ 
tributing such estate,and every such administrator shall 
be subject to the immediate control of the Coart and 
shall act under its direction/’ 

[8] The position of an administrator pendente 
lite was examined in the case of Gour Moni 
Vassi and others v. Baroda Eanta Jana, re¬ 
ported in 44 1. C. 657 : (a.I.R. (6) 1919 CmI. 980). 
Their Lordships of the Calcutta High Court ob- 
served in this case that the position of an ad¬ 
ministrator pendente Ute in probate proceedings 
IB closely analogous to that of a receiver in a 
partition suit. In the present case, we are not at 
all concerned with the question as to whether 
the appointment was properly made or not. In 
fact, from what baa been stated above it will be 
seen that really speaking both the parties agreed 
and the learned District Judge made the ap¬ 
pointment in pursuance of such agreement. The 
claim of the petitioner is that be was in posses- 
Bion of the disputed property and that no posses¬ 
sion was delivered to him by the Court when the 
latter appointed him under 8 . 247, Succession 
Act. According to the learned advocate for him 
when the probate proceedings terminated the ap¬ 
pointment of administrator pendente Ute auto¬ 
matically came to an end, and the Court bad 
no power to direct the petitioner to deliver pos- 
ftssion to the successful party. In the alterna¬ 
tive, it has been argued that the petitioner may 
be allowed to continue as administrator pendente 
lite until the disposal of the appeal which be has 
filed against the order of the learned Additional 
District Judge refusing to grant a probate of the 
Will. In the case of Sm. Pramila Bah Devi 
V. Jyottndra hath Banerjee and others, re¬ 
ported in 28 C. W. N. 676 : (a.I R. Ill) 1924 Cal. 
esi) it has been held by a Division Bench of the 
Calcutta High Court that the duties of an ad¬ 
ministrator and receiver pendente Ute commence 
from the order of appointment and, if the decree 
in the action is appealed from, do not cease until 
the appeal has l^en disposed of. Their Lord- 
ebipe further held that in the absence of any ap¬ 
peal the functions of an administrator pendente 
Xxte terminate with a decree pronounced in favour 
of a will and do not continue until the executore 


obtain probate. Under the express provisions' 
of 9.247. Succession Act, under which the appoint¬ 
ment in the present case was made every adminis¬ 
trator pendente lite “shallbesubjecttothe inome- 
diate control of the Court and shall act under its 
direction.*’ In the present case, the petitioner was 
in possession of the property as an administrator 
pendente lite and the Court has ordered him to 
divest himself of that possession and make over 
the possession to the legal heirs of the deceased. 
Whether the petitioner held the property prior 
to bis appointment under 8. 247, Successinn Act, 
and if be held the same, in what capacity he 
held it are questions which do not fall to be 
considered here. It is not that be is treated as a 
trespasser and is asked to deliver possession to 
the legal heirs. In directiug him to deliver up 
the possession of the property the Court was 
dealing with him as an administrator pendente 
lite. In my opinion, it is clear that be cannot 
be beard to say that be was already in posses¬ 
sion of the property though in a different capa¬ 
city. As soon as be agreed to become an ad¬ 
ministrator pendente lite, be submitted to the 
jurisdiction of the Court, and it was quite proper 
on the part of the Court to pass the order which 
has actually been passed in the case If the peti¬ 
tioner refuses to comply with the order directing 
him to deliver possession to the objectors oppo¬ 
site party, he is liable to be sued as a quasi 
executor de son tort. 

( 4 ] In my opinion, the learned Additional 
District Judge had every jurisdiction to pass the 
order complained of. In fact, after the applica¬ 
tion for probate bad failed, it was the only pro¬ 
per order that could be passed. The heirs of the 
deceased should not be kept out of the property 
to which they are legally entitled. The applica¬ 
tion in revision is dismissed with costs. 

8 inha J.—I agree to the order proposed. 

v.B. Bevision dismissed. 

A. I. R (86) 1949 Patna 178 [0. N. 62.] 
Agarwala Ag. C. J. and Manohab 

LaIjIi j. 

Sassam Eassam and others Petitioners 
v. ComviT. of Income-tax, Bihar and Ortssa, 
Patna—Opposite Party. 

Misc. Judicial Case No. 18 of 1944, Decided on 10th 
September 1947. 

Income-tax Act (1922). (asamendedby Act VII [73 
of 1939), S. 25 (4) — Applicability — Succession ~ 
Business carried op by assessee from 1926 as sole 
proprietor—In 1940 assessee admitting partners in 
business—In asstssmeni for year 1940-41 assessee 
claiming relief under S 25 ( 4 ) - Findings of tn- 
bunal held were findings ot fact—Terms of S. 4* nJ 
held must be applied to assessment. 

bince 19.6. Ibe assesee was carrying on a businese os 
a sole proprietor. In 1940 by way of a family settle- 
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nrarti the Asseesee admitted his four eons and his eon- 
iit'law as partners id the business. For the year o( 
afisrssmrnt 1940-41, the assecsee olnicned relief ODdsr 
B. 25 (4)- Tbe looome-tax Appellate Tribunal found (i) 
that the parmership deed of 1940 was a genuine doou- 
ment and evidenced a real partnerehip ; (ii) that tbe 
ha iciness which was sought to be assessed was, in fact, 
charged under the provi:^iOD8 of tbe Inoome-tax Aoi of 
1918 ; and (iii) that the business was identical with tbe 
boainess wb<oh was carried on by tbe assesses in 1926 : 

Beidf that tbe findings of the Appellate Tribunal 
weie findings of fact and tbe terms of S. 26 (4) applUd 
to the aases^ment. [l^^ss 3, 6, 7J 

8» K. Ma»umdar and R. K. Qhose —for Petitioners. 
S. N. i>t«tt~for Opposite Party. 

ISanobar Lall J.—The circumstances in 
which this Court referred tbe case back to tbe 
Appellate Tribunal for findings of fact on tbe 
points enumerated in that order are clearly set 
out in tbe order dated 14ih December 1944. In 
that order all the relevant facte have been clear¬ 
ly stated and it is unneoesaary to state tbe facts 
over again. 

[SJ It bEkS now been found : (i) that tbe part, 
nerebip deed of SOCb October 1940 is a genuine 
document and evidences real partnership ; (2) 
that tbe business which is now sought to be 
assessed was, in fact, charged under tbe provi- 
aonaof tbe Income-tax Act, vii of 1918 ; and (S) 
that tbe business which is now sought to be assessed 
is identical with the business which was carried 
on by tbe deCc ased Eassam Manji in 1926. 

(81 In my opinion, on these findings it follows 
that tbe terms of B. 25 ( 4 ), Income-tax Act tnser- 
ted by S. 80 of Act Vil of 1939 apply to tbe 
aaseesment under consideration. 

C 4 ] Tbe learned Standing Counsel, boweveri 
contended that the findings of fact submitted by 
the Appellate Tribunal lead to the inference in 
law that there baa not been a complete succes¬ 
sion to tbe business which was being carried on 
by tbe deceased Eassam Manji in and after 1926, 
and be also argues that tbe whole of tbe business 
which bad been taxed under the Act of 1918 did 
not come into tbe bauds of Eassam in 1926. Tbe 
learned Standing Counsel cited a number of 
cases in support of his contention and in parti¬ 
cular be relied upon tbe case of The Commis¬ 
sioner of Income-tax^ Burma v. S. Mansookh 
Lai Zaveri, 1937-6 I. T. B. 664 : (A. I. B. (24) 
1937 Rang. 102 S B.) and The Commissioner 
of Income-tax^ Burmay, A. L. V, B.P. Firm, 
1940-8 I. T. R 531 : (A. I. R. (27) 1940 Bang. 
281 8. B.). Mr. Mazumdar, appearing on behalf 
of tbe aasessee, cited a number of ca^es in answer 
to this contention and contended that tbe ques¬ 
tion of the identity of the business is a question 
of fact: see Alexander Ferguson d Co. (i898) 4 
Tax Cas. 36 and Commissioner of Income tax^ 
Bombay v. Naraindas d Co 1939-7 I« T. B. 
806 : (A. I. B. (26) 1939 Bind 818). 


[6] In my opinion, it is annece^Bary to const, 
der tbe case law because on tbe facta found in 
this case there is no room for the contention 
advanced by the learned Standing Counsel. I 
am reading from page 4 of tbe finding of tbe 
Appellate Tribunal : 

**it is true that before the partnership of 1940 came 
into existence some of tbe assets and )•ahitit^es of the 
basinets were retained by EassHm Manji It is also 
true that fresh capiial was introduced by tbe ' 0 ‘ s But 
this fact does not, in our opinion appear to be very 
material. The fact remains, as ibe books ebow, that 
the firm took over tbo bu-tineas ae a going concfrn The 
same business is carried on at thesunH places with this 
little difiereoce that fre-h capital uas imrnduced in 
1940. Id a running business, it is nut unoimnion to 
find that capital is introduced from time to time by the 
owners. This d< es not necessarily imply that tbe iden¬ 
tity of tbe business isobanged It is impiriant to note 
at this stage that in connection with tbe a^seg.im^'nt 
year 1943-44 tbe legal repre>eotatives of Eassam Maoji 
claimed certain Ices susiained bv tbe asse see by reason 
of tbe fact that ibe outstandings wbicu had taken over 
could not be recovered and the debts bad beiom" had. 
The claim was disallowed and tbe reason given by the 
loonme-tax Ochcer was to usebisown words, as follows: 
'Asseesee was, at one time tbe sole owin-r 01 tbo busi¬ 
ness at Cbauliaganj, C ling- Bazar, Neuipur and Cal- 
OQita. On 9lh December 1940^ be tran-.ierren all ihe 
businesres as going coocero to a firm styled Ki8>am 
Manji and Co. and rettined to himself ibe -undiy deb¬ 
tors and creditors of Neuipur, Mill and Head Othue. No 
active business has been carried on by tbe a^sessee since 
9tb December J940 and he is only coi eccing tbe dues 
from the debtors. Since assesses is no- Cirrying on any 
business but is omy realising tbe o-ipital essets, tbe 
expenses of realisation and tbe bad deois are clearly 
capital losses and hence loadmissiblo'.*' 

After this finding, tbe Appellate Tribunal obser¬ 
ved that tbe view taken by tbe Department in 
oonnectioD with tbe assessment year, 1943-44 
appeared to be oorreot and there was no material 
wbioh should warrant tbe ouDclusii>D that the 
identity of tbe new business was distinct and 
separate from tbe business carried on by Eassam 
Manji in and after 1926, and accordingly they 
held that tbe business which is sought to be 
assessed is identical with tbe business which was 
carried on by Eassam Manji in 1926. 

[6] I cannot understand bow tbe learned 
Standing Counsel could ask ns to bold that this 
finding is not a finding of fact and that we must 
disregard this finding and boll that it means 
that tbe partnership in 1940 succeeded to a por- 
tion of tbe business which was carried on by 
Eassam Manji in and from 1926. Tbe learned 
Standing Counsel also sought to urge that tbe 
entire business wbicb was assessed under tbe Act 
of 1916 did not pass to Eassam Manji ia 1926 
but on disruption it bad gone to various mem¬ 
bers of the family. This is a new question of fact, 
and at the time we heard tbe reference on tbe 
last occasion this question was never raised on 
behalf of tbe Department. If it bad been raised, we 
would have asked for a finding on this quedtiQn 
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of fact also. In my opinion, it is not open to the 
learned Standing Counsel to raise this new 
question of fact at this late stage. 

[7] For the reasons given above, the answer 
to the question is that the terms of S. 25 (4) 
must be applied to the assessment in the present 
case. As the assessee has succeeded, he is entitled 
to the costs of the hearing in this Court which 
in the circumstances I would fix at Rs. 400 to be 
paid by the Commissioner. 

[8] Agarwala Ag. C- J.—I agree. 

s.c.o. Beference answered. 
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Ayyar J. 

Safiruddin—Appellant v. Taraknath Boy 

Chowdhnry and others — Respondents. 

A. F. A. D. No.'152 of 1944. Deoidea on 10th Sep¬ 
tember 1947, from decision of Sub-Judge, Cutlaok, 
D/- 12tb April 1944. 

(a) Custom (Bihar) — Chandnadar — He cannot 

transfer his holding without the landlord’s consent: 
AIR (21) 1934 Pat. 422 and A I R (26) 1939 Pat. 504, 
Ilel. on. [Para 2] 

(b) Orissa Tenancy Act (II [2] of 1913, as 
amended by Act X [lOJ of 1946). S. 236 (1) and (2) 

.Amending Act of 1946 amends only sub-s. (1) — 
Sub-section (2) remains unaffected — Transfer of 
his holding by chandnadar is still regulated by 
local custom or usage. 

Section 3.of the Amending ActX [10] of 1946 purports 
to amend only eub-s. (1) of S. 236 of the Act of 1913 
and makes no diQerence to the position of chandoadars 
as mentiontd in sub-s. (2) of 8 . 236. Hence, the ques¬ 
tion whetl er a cbandmdar is entitled to transfer his 
holding witliout the consent of the landlord would still 
continue t'.> bs regulatird by local custom or usage. A 
dist'oction made in the Act betwtea a chandnadar and 
other classes of raiyats still exists. [Para 2] 

A. S- Khan — for Appellant. 

8. K. Be — for Respondents. 

Judgment.—The facts from which this second 
appeal by defendant 1 arises are briefly the fol¬ 
lowing: The appellant is a purchaser of the pro. 
perty in suit, which consisted of two holdings, 
from defendant 2 by means of a kobala dated 23rd 
September 1928 and admittedly the vendor was 
recorded in the record of rights as "chandnadar'*. 
In 1916 and 1937 the landlord brought rent suits 
against the recorded chandnadar and obtained 
decrees and on 14th May 1937 purchased the dis. 
puted holdings in execution proceedings. On 4th 
December 1037, the landlord obtained symbolical 
possession through Court and on 22 ad May 1939 
the landlord executed a registered lease in res- 
pect of the property in favour of two persons 
Haoif and Sulaiman, who are related to defen¬ 
dant 2. As the lessees could not obtain posses- 
sion in view of the transfer which bad already 
taken place in favour of defendant l they brought 
O. s No. 451 of 1039 for recovery of possession, 
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impleading defendant 2 and the landlord as pro 
forma defendants. This suit was, however, dis¬ 
missed in the lower Court and this finding was 
upheld by the District Judge. On 10th September 
1941, the plainliff landlord brought a suit for 
ejectment of the transferee defendant 1 on the 
ground that he had not taken the landlord*s 
permission before purchasing the land and that 
the holdings in question were not transferable 
without the landlord’s consent. Such a suit was 
necessitated by the fact that in the early suit 
brought by the lessees the finding was that the 
landlord and defendant 2 had both colluded 
against defendant 1 who had not taken the land¬ 
lord’s permission before purchasing the disputed 
holdings. The learned Munsif found for defen¬ 
dant 1, but this finding has been reversed in 
appeal by the learned Subordinate Judge who 
has held that the landlord was entitled to a 
decree for ejectment as the holdings in question 
were not transferable, according to local custom 
and usage, without the landlord’s consent, and 
such consent had not been obtained before defen¬ 
dant 1 took the kobala dated 23rd September 
1928. Hence the second appeal. 

[2] As already observed, the appellant’s vendor 
was recorded as chandnadar in the survey record 
of rights. It is now settled that a chandnadar 
cannot transfer his holding without the land¬ 
lord's consent, this principle was pointed out in 
Ckintamoni Bout v. Sriram Chandra Kar, 
A, I. R. (2l) 1934 pat. 422 : (149 I. O. 805) and 
reaffirmed in Mt. Malitnan Bibi v, Muham¬ 
mad Tajmul Hussain^ A. I. B. (26) 1939 Pat. 
504: (185 I. c. 260). Bub Mr. Khan for the appel- 
lant has raised a new point and that is that by 
virtue of S. 8, Orissa Tenancy Amendment Act 
X [10) of 1946 a chandnadar can now claim 
immunity from ejectment in the same way as 
any other class of raiyat, and therefore the plain¬ 
tiff landlord was not entitled to eject the trans¬ 
feree defendant 1 from the disputed holdings. 
Section 3 of the Amendment Act X [10] of 1946 
has substituted the following for sub-S. (l) of 

S. 236, Orissa Tenancy Act of 1913 : 

“Notwitbstaodiog anything in ibis Act, the inoldenta 
of tenancy of any tenant, inolading the holder of a 
Bervice tenure, in respect of the homestead in which 
such tenant ordinarily resides, shall be regulated by the 
provisions of this Act applicable to land held by an 
ococpancy raiyat, eto." 

There was some argument as to whether a 
"Cbandna” was identical with a homestead, 
but it is not relevant for the purposes of this 
appeal to enter into a discussion on this point. 
What is really important is that S. S of the 
Amendment Act X [lO] of 1946 purports to amend 
only sub s. (1) of s 236 of the Act of 1913- Under 
S 4. Orissa Tenancy Act, ebandnadars are to be 
considered one class of tenants, but it is cleat 
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from other sections o! the Act. like ss. 74 and 75, 
that these ohandnadars were always meant to 
be treated as a class by themselves. Even s. 286 
of the 1913 Act, after laying down in sub.s. (l) 
that when a raiyat holds his homestead other¬ 
wise than as part of bis holding as a raiyat, tbe 
incidents of his tenancy of the homestead shall be 
regulated by local custom or usage and subject 
to local custom or usage, by tbe provisions of 
t.hiH Act ''applicable to land held by a raiyat'*, 
proceeded to lay down in sub-s. (2) a separate 
provision in respect of chandnadars, namely, 

*‘Bave as otherwise expressly provided in this Act tbe 
iooidents of the tenancy of a ohandoadar shall be re* 
gulated by local oaatom or usage and bis rent shall 
be liable to re*asse3sment on each revision of a land 
revenue settlement.** 

The Amendment Act X [ 10 ] of 1946 has made no 
difference to this position of chandnadars, and 
the question whether a chandnadar is entitled 
to transfer his holding without the consent of 
the landlord would continue, therefore, to be 
regulated by local custom or usage. It is not 
for this Court to say whether in view of the 
amendments to sub-s. (l) of S. 236, Orissa Tenancy 
Act of 1913 now made by S. 3 of Act x [ 10 ] of 
1946 tbe necessary legislation should be promoted 
for levelling down tbe distinction which still 
remains between a chandnadar and other classes 
of raiyats, as pointed out above, so as to give 
chandnadars the same occupancy rights as have 
now accrued to other types of raiyats. It is 
sufficient to ‘observe that the distinction still 
remains and this Court has to administer the 
law as it finds it. 

[ 3 ] There is no other point arising in this 
appeal. The appeal should, for the reasons al¬ 
ready stated, be dismissed. In the peculiar oir- 
oumstances of this cose, however, there will be 
no order as to costs. Leave to appeal under 
Letters Patent is refused. 

S.0.0. Appeal dismiised* 
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Manohab Lall and Meredith JJ. 

Commissioner of Income-tax, Bihar and 
Orissa—Petitioner v. Ramachandra Keshar- 
deo — Opposite Party* 

Miso. Judicial Case No. 132 of 1947, Decided.on 9th 
April 1948. 

(a) Income-tax Act (1922), S. 4 (1) (b) (ii) — 
Foreign income— Remittances in accounting year 

_Remittances cannot be regarded as remittances 

out of profits of accounting year—Receipts of 
traders cannot be treated as profits until end of 
year_Income-tax Act (1922), S. 14 (2) (c). 

Th*6 duty of the Income-tax Officer is to find tbe 
income and not to calculate the receipts of the asseseee: 
A. I. R. (20) 1933 P. 0. 108, Bel. on. [Para. 6] 


Tbe Inoomo-tax Department is to deternoine the 
profits in tUo sense that a commercial man would 
understand it unless the statute directs otherwise. 

[Para 7] 

Foreign income, profits and gains must acciuo or 
arise without British India before they cau bo leceived 
or brought into British India and tbe receipt of a trader 
in (he course of a year though ultimately it might 
result into a profit cannot be treated as profit before 
the determination of the year. Hence, reiniltauces 
made during the pendency and in the courie of the 
accounting year, cannot bo treated in law as remit¬ 
tances out of profits of tbe accounting year : (1944) 12 
I. T. R. 450,*Fo».; A. I. R. (18) 1931 Cal. 727 (S. B.). 
Bef. [Paras 7, 8] 

Annotation : (’46-Man.) Income-tax Act, S. 4, N. 9. 

(b) Income-tax Act (1922), S. 4 (1) (b) (ii) — 
Remittances from foreign branch—Assessee refus¬ 
ing to produce account books of foreign branch — 
Presumption is that remittances were out of profits 
rather than of capital. 

The money remitted to tbe headquarters of a firm in 
British India from its branch outside British India is 
prima facie to be presumed as having come out of pro¬ 
fits rather than a remittance of capital and is asses¬ 
sable to income-tax as profits, until tbe contrary is 
shown by the assesteos ; (1903) A. C. 129 and A. 1. R. 
(13) 1926 Mad 587, Foil.; 2 I T.'C. 343 (Mad.). Bel. on; 
A. I. R. (17) 1930 Mad. 457 (3. B ); A. I. R. (20) 1£33 
Mad. 14 (S. B.) and A. 1. R. (23) 1930 Lab. 83G. Bcf, 

[Para 13] 

Where the assessee refused to produce the account 
books of (be foreign branch 

Held, that the income-tax authorities were entitled 
to treat the whole of the amount of tbe remittances 
from the foreign branch to British India, as profits 
in spite of tbe fact that that amount exceeded tbe 
amount sent from British India to the foreign branch! 
A. I. R. (22) 1935 Lah. 727, Bel. on. [Paras 13, 15] 
Annotation: (’46-Man,) Income-tax Act, S. 4, N. 8. 

S. N. Dull — for Petitioner. 

Fishnu Deva^Narayan Tarkeshwir Pd. and K. P. 
Varma — for Opposite Party. 

Manohar Lall J.— Thtseare two referen- 
ces by thd Income-tax Tribunal under S. 66 (1), 
Income-tax Act at the instance of the Commis¬ 
sioner of Income-tax, Bihar and Orissa, invit¬ 
ing US tQ give our opinion on the questions which 
are similar in each case. It is desirable to state 
tbe facts of each case separately. 

[2] Assessment year 1943-44. Tbe assessees are 
residents and ordinarily residents in British 
India having arbat and gram business at Moka- 
mah in British India and also money-lending 
business at Mandraila in Jaipur State, an Indian 
State, The previous year for the assessment is 
the year 1998-99 Sambat corresponding to the 
2 l 3 t October 1941 to 7th November, 1942. The 
Income-tax Officer found from tbe examination 
of the personal account of Jaliram Ramchandra 
in the books of the British Indian business at 
Mokamab that a sum of Rs. 6810 2-0, was remit¬ 
ted from British India to Mandraila, and in the 
same period a sum of Rs. 65-22-16-3 was remit¬ 
ted from Mandraila to British India. The 
Income-tax Officer called upon tbe assessees to 
explain the source and nature of the receipts 
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from MaDdraila. The aeaessees admitted in 
'9?ritiDg that they were carrying on a money* 
lending business at Maodraila but when called 
upon to produce the account books of the money- 
lending business, they denied the existence of 
any account bonk. In these circumstances, the 
Income tax Officer concluded that the amount 
remitted from Mandraila to British India 
namely, Ks. 5623, in round fignres, was the 
assessees* income from the money-lending 
business carried on at Mandraila. Accordingly, 
he added ibis sum to the sum to the assessable 
inoome of the assesseea. In appeal, the asseseees 
sought to produce account books of the money- 
lending business at Mandraila but the Assistant 
Commissioner refused to admit the books of 
account in evidence because "the existence of 
tbia very evidence was categorically denied at 
tiie assessment stage.'* He agreed with the In¬ 
come-tax Officer that the entire sum sent from 
Mandraila to British India must be treated as 
income accruing outside British India but 
brought into British India within the account 
year under consideration. Before the Income- 
tax Tribunal no attempt was made to produce 
the books of account. 

18] Before the Tribunal, it was contended on 
behalf of the assessees that the money sent out 
from British India was the stock-in trade of the 
business of the assessees and the British India 
business was entitled to claim repayment of the 
same from the Mandraila branch which was in the 
position of a debtor, and it was urged, therefore, 
that only the dififerenoe between the remittances 
from British India and those from outside British 
India could be brought under assessment but 
as the sum sent out to Mandraila was more than 
the eum received from Mandraila. nothing could 
be taxed in this year. The Income-tax Tribu¬ 
nal relying upon the case of Multan, Chand 
JahurmuU v. Commissioner of Income^taXt 
Bengal, 6 I. T. C. 164: (A. I. B. (18) 1931 Oal. 737 
6 . B.) accepted this contention. 

(4] At the instance of the Commissioner of 
Income-tax, the following question has been 
referred to ue for our opinion : 

**Wb6iher, io the oiroumstaoces of the case, the Tri- 
banal could properly come to the conolUBion that no 
amount of profits of the Mandraila business was brou¬ 
ght into Brit sh India so as to be assessable to inoome- 
tax under S. 4 (1) (b; (ii] read with S. 14 l2j(o) ol the 
Act ?•’ 

[6] It is argued on behalf of the asseseees 
that the remittances from Mandraila in the 
nocounting year could not be treated as prohts 
from the money lending business carried on 
■D that year because the profits can only be 
determimd at the end of the year when it may 
turn out that instead of making a profit the 
Mandraila business has made a loss. 


[6] On the other hand, it has been argued by 
the learned Standing Counsel for the Income- 
tax Department that the statement of the 
account year, Ex. A, will show that np to the 
SOtb June 1943, the assessees sent out roughly a 
sum of B8. 2,700 only to Mandraila, and in the 
same period the Mandraila office sent to British 
India a earn of about Bs. 6,400. He, therefore, 
contends that as the amount received was more 
than the amount sent out from British India, 
the difference must be treated as profits of the 
money-lending business in the ateenoe of any 
account books produced by the assessees. The 
statement of the aocoant, however, further shows 
that a sum of Rs. 3,000 was sent from British 
India in July 1943. I am unable to see how the 
account of an assesses can be dissected into 
convenient periods at the option of the Income- 
tax Department. The argument is unsound and 
is not entitled to succeed. Moreover, the duty of 
the Income-tax Officer is to find the inoome 
and not to calculate the receipts of the assessees. 
(See the Privy Council case of Commr, of In» 
come tax B, A 0. v. Maharaja of Darbkanga 
IS Pat. 318 at P. 827 ; (A. I. B. (20) 1933 F. G. 
108). 

[6] The real question then is whether the 
amount sent from Mandraila to British India 
is the profit or income of the assessees from the 
foreign business. 

[7j It has been clearly pointed oat in the 
case of Qovind Ram Tansukh Bai» 1944-19 
I. T. B. 460, that the profits of a foreign busi¬ 
ness cannot be determined till the expiration of 
the year, and therefore, they cannot be included, 
in law in the remittances which were made 
during the pendency and in the course of the 
year. The learned Judge of the Allahabad High 
(3oart drew attention to 8, 3, 9. 2, sub-ol. (ii)and 
8 . 4 , aub-cl. (3), Income-tax A 9 t, and observed 
that 

*'it is obvioos that foreign income, profits and gains 
must accrue or arise without British India before they 
can be received or brought into British India and the 
receipt of a trader in the course of a year though niU* 
mateiy it might result into a profit cannot be treated 
as profit before the determination of the year.** 

I respectfully agree with these observations which 
are in accord with the general custom and the 
practice prevailing amongst commercial people;; 
the Income-tax Department is to determine the 
profits in the sense that a commercial man would: 
understand it unless the statute directs otherwise. 

[8] For these reasons, it follows, in my opinion 
that the sum of Rs. 5523 could not be treated aa 
the profits received by the assessees from the 
money-lending business in Mandraila. In this 
view of the matter, it is not necessary to consider 
the applicability or the true import of the case 
of Multan Chand JahurmuUt 6 I. T* 0. 164; 
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<A. 1. R. (18> 1931 Oftl. Ttt7 8B) whioh was relied 
upon by the Tribunal. 1 have arrived at the 
same oonolusion as the looome tax Appellate 
Tribaoal, though for different reasons. 

[ 9 ] I would answer the question in the affir* 
mative. 

Cio] Assessment year 1944.45. The facts in 
this year are similar to the facts whioh gave rise 
to the question for the assessment year 1913-44. 
In this year the previous year of the assessment 
was 1999-2000 Sambat, corresponding to 8th 
November 1942, to 8Eh October 1943. The remit¬ 
tances from British India to Mandraila in the 
^ear were as. 9000, and the amount received from 
Mandraila in the same period was Bs. 11,003/13. 

[ill The Income-tax Officer added the whole 
amount of Rs. 11,002-13 in the assessable income 
of the assessees, and this finding was affirmed 
by the Appellate Assistant Commissioner. The 
Appellate Tribunal in accordance with the view 
which they had expressed for the assessment 
•year of 1943-44 ordered that only the difference 
of the sum received from Mandraila and the sum 
sent out to Mandraila, that is to say, RS. 2003, 
can be deemed to be the profit of the money, 
lending business brought into British India. At 
the instance of the Commissioner of Income- 
tax, who was aggrieved by this decision, the 
following question has been referred to us for 
our opinion: 

. “Whether, in the oiroarngtancea of the caae. the Tri- 
banal could properly oorae to she cooclualon that e sum 
of Ra. 2002 only and not Rs. 11,002 was the pcodt of 
the Mandraila business bcooght into British lodia and 
assessable as saoh uoder S. 4 ^1) (b) (ii)i read with S,14 
(2) (o) ot the Act/’ 

[19] It would be noticed this was the second 
year in whioh the Mandraila money-lending busi. 
ness was being carried on. It was open to the 
aseeasees to show from their account books that 
the amount of Bs. 11 . 002 , did not represent any 
part of the profits which were assumed to be 
mode in Mandraila in this year. But the asses- 
seea have not produced any accounts, and there¬ 
fore, there is a presumption which the Income-tax 
authorities can draw against them from this non- 
production of accounts. The leading case is the 
House of Lords case, Scottish Provident Instil 
tution V. Allan, (4 Tax cas 691: 1903 A. C. 129). 
In that cose the Lord Chancellor in his speech 
observed : 

“Here is a large amount, putting these figures to¬ 
gether, wh'ob, to my mind must ioolude, and obviously 
does inolude. a large ammnt of profits lihiuk it is for 
the CompAny to show, if the fact be so, that that ought 
to leoeive a certain amount of deduction, because a 
good deal of it was repayment of that whioh was in 
truth the capital and not profit at all. No attempt has 
been made to do that, • 

[13] This case has been followed in numerous 
4)0808 in India. Ifc is enough to refer to 2 i. T. o. 


139: (A. I. B. (13) 1926 Mad. 667) C M. Murugappa 
Chettiar v. The Commissioner of Income-tax, 
Madras), where it was held that the money^ 
remitted to the headquarters of a firm in Britidb, 
India from its branch outside British India is 
prima facie to be presumed as having comej 
out of profits rather than a remittance of oapitalj 
and is assessable to income tax as profits, until] 
the contrary is shown by the assessees; the samel 
view was taken in the case of Ramanaihan 
Chettiar v. Commr. of Income-tax, Madras, 
at p. 848 (of 2 I. T. O.). (See also the cose 
of Siibbiah Iyer v. Commr. of Income-tax^ 
Madras, 4 I. T. 0. 360: (a. I. R. (17) 1930 Mad, 
467 8.B.), the case of Meyyappa Chelttar v. 
Commr. of Income tax, 1983 1 L T. B. at p. 
37; (a. I. R. (20) 1933 Mad. 14 S B) and Tara 
Chand Pohu Mai v. Commr. of Income-tax, 
(1936) 9 I. T. O. 266: (A. I. R. (23) 1936 Lah. 836). 
This view of the law was not and could not be 
seriously challenged on behalf of the assessees. 
But it was argued on their behalf that only the 
difference between the amount sent out from 
British India and the amount received from 
Mandraila to British India should be treated ex 
facie as the profit which should be taxed. This 
argument is completely met by the Lahore case 
of Sonatam Nihalchand v. Commr. of Income* 
tax, 8 I. T. 0. 12: 1934 2 L T. R. 489: (A. I. R. 
(22) 1985 Rah. 727) where the facts are almost 
flimilac to the facts in the present case. The 
assessee in that case was carrying on a business 
at Peshawar and later on in 1929 he began to do 
business at Kabul. In the assessment year, 1933 84 
the assessee refused to produce the account hooka 
of the Kabul business. The accounts of Peshawar 
showed that there were remittances from Kabul to 
Peshawar and from Peshawar to Kabul, although 
there was no evidence to show that the Kabul 
business made any profits or that the remittances 
were made out of profits. It also appeared that 
the receipts of money ahd goods from Kabul at 
Peshawar were less than the remittances of money 
and goods from Peshawar to Kabul. In these 
circumstances, the Income-tax Officer assessed 
the assessees at Rs. 20.000, assuming that he had 
made so much profit during the three years end- 
ing with 1933 - 34 , as the assessee had failed to 
produce his books of account. The following 
observations of Jailal J.. who delivered the judg- 
mentof the Division Bench, at p. 49i. are relevant: 

“It would he observed that it is iwt the cose ol the 
Commissioner that as a result of the oilculAtions made 
of the remittanoes (tom and to Kab il U is proved that 
the a -*38 38 ee made a profit in the Kabul business. 
The assessing authority has made an assump iqu ol 
this from the fact that the asiessee has b-^eu carrying 
on business since 1929. and in spite of several oppoc- 
tunities having been given to him, has f.iilei t> pro¬ 
duce his account books. He has also inferred that, 
assuming that the business in Kabul hss been run on 
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pro6t, the amount remitted to Peshawar represented 
profit also and that it was not wholly capital. In P. L. 
S. K. R. Firm v. Comvussioner of Income tax, 5 
I.T.C.65(Mad.) it was held that under certain circum¬ 
stances it is open to the Income-tax Officer to assume 
that the amount remitted to British India from a 
branch of the business outside British India represented 
profits made in such branch in spite of the fact that the 
total amount of such remittances is less than what has 
been sent from British India to such branch. 

So far as the total of remittances from Peshawar 
to Kabul and from Kabul to Peshawar are concerned 
they have been taken by the Income-tax Officer from 
the boobs of the assessees kept in Peshawar. There is, 
therefore, evidence on which the presumption made by 
the Income-tax Officer has been based and, in my 
opinion, he was entitled to make this assumption under 
the circumstances of the case and on the authority of 
the case cited above.” 

I respectfully agree with these observations. It 
is the assessees’ own fault If the amount assum. 
ed by the Income-tax authorities exceeds the 
actual amount of profits made by the asses¬ 
sees in Maudraila. He could have easily shown 
the account books and established that no 
part of 11,002 rupees was profit and that it was 
wholly capital remitted back to the bead branch. 

[14] It was also argued that it is impossible 
to believe, when the amount remitted from 
British India was small, that the assesses would 
have made in Mandraila such a large amount of 
profits. But this is really the same argument 
over again in another form. It may be that the 
assessees were able to invest other sums as 
capital in business by taking loans from Man- 
'draila or that the assessees were able to invest 
the amount received from British India at a very 
high rate of interest. 

[16] For the reasons given above, I would 
answer the question in the negative, and bold 
that the Income-tax authorities were right in 
treating Rs. ll ,002 as the profit of the Mandraila 
business brought into British India and assem¬ 
ble as such. 

[16] As the assessees have succeeded in one 
reference and have failed in the other, I would 
make no order for costs for (be hearing of the 
two references in this Court. 

[17] Meredith J* — I am in complete agree- 
ment with my learned brother. 

V.B.B. Answers accordingly. 
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Das and Ayyar JJ. 

K. Balakrishna Patro and others — Appel¬ 
lants V. C. Balu Suhudhi and others — Bespon- 

dents. 

A. F. A. D, Nob- 2, 3 aod 4 of il941, Decided on 
9.th September 1947, from deoision of Dist. Jndge, 
Qft&jam-Pori, D/- 2lBt Beptember 1940. 


(a) Civil P. C. (1908). S. 151, O. 22, Rr. 4 and It 
and O. 41, R, 4—Decree against several defendants 
on footing of their joint and several liability— 
Appeal by defendants—Death of one of defendants 
—His heirs not brought on record within time— 
Heirs of deceased appellant should not be brought 
on record under inherent power as it would cause 
prejudice to plaintiff and would result in two in¬ 
consistent decrees—Whole appeal abates — O. 41, 
R. 4. does not apply. 

The plaintifi obtained a decree for return of deposit 
with interest against certain defendants on the footing 
that their liability was joint and several. In appeal by 
the defendants one of them died and bis heirs were not 
brought on record within limitation, with the result 
that the appeal abated sb far as he was oonoerned. 
The other appellants then applied for bringing the 
heirs of the deceased appellant on record under the 
inherent jurisdiction of the Court : 

Held, that the case was not a fit and proper one 
where the inherent jurisdiction of the Court should be 
exercised. To bring the heirs of the deceased appellant 
after the period of limitation would cause grave and 
serious prejudice to the plaintiS respondent. Moreover, 
if the appeals of the surviving appellants were allowed 
it would result in two inconsistent decrees—one as res¬ 
pects the deceased appellant which had become final 
and the other as respects the surviving appellants. The 
appeal therefore was held to have abated as a whole in 
the absence of the heirs of the deceased appellant. 

[Para 6] 

Held also that 0. 41, B. 4 was not applicable to such 
a case: A. I. R. (27) 1940 Pat. 346 (F.B.), Foil. 

[Para 6] 

Annotation: (’44-Com.) Civil P. C., S. 151, N. 2; O. 
22, B. 4, N. 23, Pt. 3; N 24 and 0. 41, R. 4, N. 8. 

(b) Contract Act (1872), S. 43 — Caste organi¬ 
sation or ‘Sabba’ — Defendants, some members of 
Sabba. jointly promising plaintiff to return certain 
deposits made by him according to Sabha resolu¬ 
tion—Suit against defendants for recovery of depo¬ 
sits—S. 43 applies and suit is maintainable. 

The plaintifi bad deposited certain sums with a 
‘Sabba’ (caste organisation) .according to its resolution 
passed by the defendants at a meeting of the Sabha. 
The defendants had also promised to repay the deposits 
with interest on completion of the aibitration procee* 
dings. On refusal;to return-the deposits, the. plaintifi 
brought a suit for recovery of the same against the 
defendants personally and not against the Sabha as 
such. It was contended by the defendants that they 
being some of the members of the Sabha which was in 
the nature of an unincorporated members’ club, there 
was no personal or individual liability in the matter oi 
deposits made ))j the plaintiff at the Sabba and there¬ 
fore, the suit as framed was not maintainable against 
them : 

Held that even assuming that the 'Sabba' was like a 
members’ club, the defendants were siiJl liable in law 
os they hod themselves promised to return the deposits 
with Interest to the plaintiff. [Para 7J 

Held further that the promise by the defendants 
being a joint promise S. 43, Contract Act was applicable 
to the case and the plaintiff in the absence of express 
agreement to contrary could sue any one or more of 
the promisors to enforce the whole promise. The suit 
as framed was therefore maintainable: AIR (11) 1924 
Pat. 164 and A I R (14) 1927 Pat. 426, Bel. on. 

[Para 71 

Annotation: (*46-Man.) Cohtraci Act,. S. 43,. N. ^ 
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(c) Club—Distinguishing feature of—No member 
as such is liable to pay any money beyond bis 
subscription — Held that caste organisation or 
*Sabha* in question was not a 'club.' 

Clubs are associations of a poouUar nature; they are 
eooieties the members of wbiob are perpetually obang- 
log, and the feature ^bioh disiingaisbes them from 
other societies is that no member as such becomes 
liable to pay to the funds of the society or to any one 
else any money beyond the subscriptions required by 
the rales of the club to be paid so long as ho remains a 
member : 

Held that the fundamental condition or distinguish¬ 
ing feature being lacking the caste organisation or 
Sabha in question was not like a members’ club. 

[Para 7] 

D. V. Harasingarao, P. C, Chatterji and B, K. Pal 

—for Appellants. 

L. Panigrahi and P. V, B, Bao — for Respondents. 


Das J* —These are three appeals, which arise 
out of three suits, beard together in the Courts 
below and governed by one judgment. The 
defendants in the Court of first instance are the 
appellants before ue. The appeals are from the 
judgment and decree of the learned District Judge 
of Ganjam-Puri, dated 2l3t September 1940, 
by which the learned District Judge has reversed 
the decision of the learned Subordinate Judge 
of Berhampore, dated 23rd December 1939. The 
facta are simple enough, but a very interesting 
question of the liability of the members of a 
'Sabha* (a caste organisation or meeting) was 
raised in the Courts below, and has been pressed 
before us in the appeals. In order to appreciate 
the question raised, it is necessary to state some 
of the* facts. The three plaintiffs in the three 
suits were Bamamuitby Subudbi, Balu Subudbi 
and liingaraju Subudbi. They alleged that in 
order to effect a partition amongst the co-parce¬ 
ners of the families which they represented, 
they executed wbat has been called a ''tniichi- 
lika of reference** on ist April 1926 in favour of 
defendants l to 3, whereby the latter were 
"lieqUBsieu Ui-d»7«do iiho properties and pass an 
award in accordance with the terms of the refe¬ 
rence. It was alleged that this muchilika was 
executed at the suggestion of the defendants who 
were the responsible members of the Vysya 
caste or community to which the parties belon¬ 
ged. Defendants 1 to 3 accepted the reference 
and proceeded with the arbitration. In October, 

1926 the arbitrators divided the houses in a 
particular manner. The father of Ramamurthy 
Subudbi died in January 1927 and in March 

1927 Ramamurthy sent a registered notice to 
defendants 1 to 8 alleging that the division of 
houses was not based on the principle of equality. 
The arbitrators (defendants 1 to 8) took umbrage 
at the allegations made by Ramamurthy Subudhi 
and at a meeting held of the caste organisation 
the three plaintiffs and their families were or- 
dered to be boycotted or ex-communicated. 


Balu Subudhi, one of the plaintiffs, then called 
for a meeting of the whole caste community 
consisting of 14 Pentos. It has been stated before 
us that a Pento is a group or village of the 
community and the U Pentos constituted one 
caste or community Sabha. The meeting called 
for by Balu Subudbi was held at a place called 
Russelkonda from 4th July 1927 to Gth July 1927 
and all the defendants were present at the 
meeting. As the marriage of a niece of Balu 
Subudhi bad been arranged, Balu Subudhi wan. 
ted the ban of ex-oommunication to be lifted. 
At the meeting of the community held at the in- 
stance of Balu Subudbi, the defendants passed a 
resolution that each of the three plaintiffs 
Langaraju, Ramamurthy and Balu should depo¬ 
sit R3. 1500, Rs. 1000 and R9. 1000 respectively 
before the ban could be lifted and the arbitration 
proceedings in the partition matter could conti¬ 
nue. Accordingly, the three plaintiffs deposited 
the amounts, mentioned above, on 5th or 6th 
July 1927. The case of the plaintiffs was that 
the defendants bad further promised that tb© 
amounts deposited by the plaintiffs would be re¬ 
paid to them with interest at 12 per cent, per 
annum after the final award had been given by 
the arbitrators. Certain fines were also imposed 
on the plaintiffs which were paid by them. 
After the aforesaid payments, a fresh division of 
the houses was made and the patties took 
possession of their share of the houses in Janu¬ 
ary 1928. The plaintiffs were then directed to 
have their lands measured and other details 
worked out so that the arbitrators might make 
lots and pass a final award. The working out of 
these details took some time and it was stated 
that this was completed by about June 1936. 
The arbitrators were informed of the completion 
of the details, but they refused to make lots and 
pass a final award. In the meantime, one of the 
co-paroeners brought a suit for partition.' The 
plaintiffs then demanded their deposits back with 
interest and when that was refused, they brought 
the suits out of which the three appeals have 
arisen. The plaintiffs alleged that the defendants 
and other members of the caste community were 
jointly and severally liable to repay the amounts 
deposited by the plaintiffs. The suits were not 
brought against the 'Sabha* as such but against 
the defendants personally. The main defence, as 
disclosed by the various written statements 
filed, was a denial that the defendants had asked 
the plaintiffs to deposit certain sums of money 
before the ban of ex-communication could be 
lifted and a further denial that any such sums 
were deposited by the plaintiffs or that the 
defendants bad agreed to repay the sums deposi¬ 
ted with interest at 12 per cent, per annum. The 
calling of a Sabha at the place and about the 
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time alleged by the plaintiffs was admitted, but 
it was alleged that the *Sabba’ was called in 
respect of a personal matter of Balu Subudhi 
and not in connection with the partition matter. 
In some written statements filed at a later stage 
it waa alleged that some subscription was raised 
at the 'Sabba* held in Busselkonda on 5th or 
6th July 1927, for the purpose of building a 
hostel for the students of the community and 
for helping the students of the community in the 
matter of higher education etc. In the written 
statements filed by the appellants, no plea was 
definitely raised as to if the defendants (that is, 
the appellants) were or were not personally 
liable for the sums alleged to have been deposi¬ 
ted by the plaintiffs. 

[ 2 ] The parties proceeded to trial on the 
pleadings mentioned above and the learned 
Subordinate Judge framed several issues. The 
first and foremost issue raised a question which 
was essentially a question of fact, namely, if the 
plaintiffs had deposited the sums of money as 
alleged in the plaints and if so, what the condi¬ 
tions of the deposits were. On a very elaborate 
consideration of the evidence, the learned Sub¬ 
ordinate Judge found in favour of the plaintiffs 
on tbts issue. In other words, be found that the 
plaintiffs had deposited the sums of money in 
the circumstances alleged by them on the pro¬ 
mise that the sums would be returned to them 
with interest after the final award bad been 
given. He disbelieved the appellants' case that 
no money had been deposited or that the meet¬ 
ing bad been called for a different purpose, 
where subscription was raised for helping the 
students of'the community etc. Though the plea 
that the defendants were not personally liable 
does not appear to have been specifically raised 
in the pleadings, there was an issue namely, 
issue 2, which was as follows : "Whether the 
defendants are liable for the suit amounts?” 
Dealing with this issue the learned Subordinate 
Judge expressed himself as follows : 

‘'According to tbd plaintiSi* own ebowing they did 
not ask foe voaobers through fear as they had been 
Qsder the ban of excommunication, but who exoammu* 
nioated them, not any individual members of the com¬ 
munity but on the authority of the 14 Pentos 
themselves. This being the state of things, the plain* 
tiffs should have sued the 14 Pentos as aUo all (he 
members of the 14 Peutos individually. In case of 
doubt that ought to have been their procednre when 
the society Is an unregistered one. No doubt, there 
would be great dif&oulties in theic way, but tbat could 
not be helpHi : vide Bhagwnndas Sxngh v. Pxnjra 
Pole Pashu Anathalaya, A. I. B. (14) 1927 All. 789: 
(lOS I. 0. 45) aod Bam Saruy v. Arya Samaj of 
Dhamjtur, A I. B. (121 1926 All. 337 : (47 All. 342). 
There can be no doubt in this case that the defendants 
in their individual capacities never pledged their cre¬ 
dit, but it was the 14 Pentos tbat pledged their o edit. 
BvldeoUy the plaintiffs looked to the i4 Pentos people 


for repayment of their deposits. There is no evidenoe 
to sbov that the defendants who have been actually 
brought on the record represented the entire body ol 
members constituting or repreeenung the 14 Pentt^ 
On tbe other hand, the plaints themselves olearly indi* 
oace tbat other persons besides the defendants ooosti* 
tute the Sibha." 

In this view of the matter, tbe learned Sub¬ 
ordinate Judge held tbat the suits were not 
maintainable against the defendants personally, 
inasmuch as they had no personal liability in 
the matter. The learned Subordinate Judge di^ 
missed the three suits on this finding. 

[3] There were three appeals to the learned 
District Judge who affirmed the finding of tbe 
learned Subordinate Judge on tbe main question 
of fact, namely tbat the deposits had been made 
by the plaintiffs in tbe circumstances alleged by 
them. On the question of personal liability tbe 
learned District Judge expressed himself as 
follows : 

“ . . . I find that the plalntifia made the deposits in 
the Sdbha that was held at Bu^elkouda on 6th July 
1927 aod the members cf the Sabha including Che 
defendants receive the deposits promising to pay 
interest at the rate of 12 per cent, per annum after the 
final settlement of the partition dispute.” 

He further found tbat tbe members of the Sabba 
including tbe defendants bad contracted to repay 
the sums with interest aforesaid. Toe learned 
District Judge applied 8. 43, Contract Act, and 
held tbat tbe defendants were joint promisors 
and the promisee was entitled to compel any 
one or more of such joint promisors to perform 
tbe whole of the promise. .In tbat view of the 
matter, he held that the defendants along with 
others of the Sabha, who had contracted to 
repay the deposits with interest, were jointly and 
severally liable to refund the deposits with 
interest. Thereupon he decreed the suits with 
costs and future interest at 6 per cent, pec 
annum. 

[ 4 ] In the appeals before ns, the maio argu¬ 
ment of learned couosel for the appellants cen¬ 
tres round the question of the liability of the 
appellants for the deposits found to have been 
made by tbe plaiotiffs-respondents. It is con¬ 
tended before us that the appellants had no lia¬ 
bility in the matter, and the suits as framed 
were not maintainable. It is also pointed out 
that there is a difference between pleading and 
proof in this case, the plaintiffs-respondeotS 
though pleading in the plaint that the appellants 
were jointly and severally liable for the deposits 
made had given evidence to the effect that the 
deposits wore made at the instance of the *8abha 
as such and tbe promise of repayment, if any 
such promise was made, was made by the Sabha 
of the 14 Pentos. Learned connsel for the appel¬ 
lants has for this purpose taken us tbrough the 
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evidence oC three of the witnesses (witnesses 
numbered 6. 7 end 10 of the pleintiffe) on whom 
the learned Distriot Judge had relied for his 
finding that the appellants had made a joint 
promise. It has been urged before us that in 
view of the evidenoe given for the plaintiffi the 
suit was not maintainable against the defendants 
personally. 

(6] Before I consider in detail these conten* 
tiona raised on behalf of the appellants, I should 
mention one other matter. One of the appellants, 
namely, appellant 3, J. B. Pruati, died on 3rd 
Moveml^r 1946. His heirs were not brought on 
the record within the time allowed by law. A 
petition has been filed on behalf of the other 
appellants to bring the heirs of appellant 3 on 
the record either under the provisions of 0 41, 
R. SO, Civil P. C., or under the inherent jucisdio. 
tion of this Court. Certain facta have been 
alleged in support of this petition and a large 
number of affidavits and oounter-affiJavita have 
been filed. One of the sons of the deceased 
appellant 3 has also filed a petition to the effect 
that be does not wish to be substituted in place 
of his father. All these petitions have also to be 
disposed of by us. On behalf of the surviving 
appellants, it has been contended that though 
the heirs of deceased appellant 8 were not 
brought on the record within the time allowed 
by law, this Court has inherent jurisdiction to 
bring the heirs on the record in order to do com- 
plete justice between the parties. It is conceded 
by learned counsel for the appellants that o. 41, 
B. ao, Civil P. C., does not in terms apply. As to 
0.41, B. 4 , Civil P. C., to which also a reference 
was made, the decision of the Full Bench in 
Bamphal Sahu v. Satdeo Jha^ A. 1. B. (37) 
1940 pat. 846 : (i9 pat. 870) is conclusive of the 
matter, so far as this Court is concerned, though 
a view different from the view expressed in the 
Full Bench decision aforesaid has been taken 
in some other High Courts. It was observed 
there that by reason of the provisions of Br. 3 
and 11 of O. 23, the appeal in so far as it 
concerned the deceased appellant had abated 
and as the abatement, if not set aside, bad 
the force of a decree, the matter became final 
as against the deceased appellant and there 
was nothing in o. 41, B. 4 which permitted 
the Court to disturb that finality of the 
decree as against the deceased appellant. It was 
further pointed out that the wording of O. 41, 
B. 4 , Civil P. 0. was not appropriate to a case 
where one of the plaintiffs or defendants appel¬ 
lants bad died during the pendency of the ap¬ 
peal, and hence the appellate Court had no 
power-to proceed with the hearing of an appeal 
to reverse or vary the decree in favour of 
all the plaintiffs or defendants under o. 41, B. 4, 


if all the plaintiffs or defendants appeal from 
the decree and one of them dies and no substi¬ 
tution is effected within time and the applica¬ 
tion for setting aside the abatement, so far as the 
deceased appellant is concerned, has been refused 
assuming that the decree appealed from pro¬ 
ceeded on a ground common to all the plaintiCfs 
or defendants. We are satisfied on the facta 
alleged in the affidavits and counter-affidavitaj 
filed that no sufficient cause has been shown forj 
setting aside the abatement ao far as the deceaa-' 
ed appellant 8 is concerned. 

[6j Then remains the question if the heirs 
should be brought on the record in the exercise 
of the inherent jurisdiction of this Court. The 
circumstances in which the inherent jurisdiction 
of the Court may be invoked have been dealt 
with at great length in an unreported decision 
of the Division Bench in First Appeal No. 
232 of 1936 decided on 16th April 1940* 
in the very same case which gave rise to the 
Full Bench decision in Ramphal Sahu v. Sat~ 
deo Jha, a. I R. (27) 1940 pat. 316: (19 Pat. 870). 
We have gone through that decision where a 
large number of authorities have been considered 
and it has been held that in a fit and proper 
case the Court may exercise its inherent powers 
or its powers under O. 41, B. 33 , Civil P. 0. to 
bring into the record the heirs of a deceased ap¬ 
pellant. We DOW address ourselves to the quea. 
tion if this is a fit and proper case for exerci¬ 
sing bur inherent powers. In First Appeal No, 
232 of 1936 decided on 15th April 1936, 
(19407) it was pointed out that no prejudice 
was likely to be caused to the plaintiffs who 
were the respondente, if the heirs of the deceased 
appellant were brought on the record, because 
in that case the plaintiffs were being granted 
the very rights which they had asked for. As 
observed there, inherent powers were being 
exercised so that “a proper decree might be pas¬ 
sed by granting to the plaintiffs the very rights 
which they bad asked for.’* The case before us 
is not of that nature. As far os the plaintiffs- 
respondents are corcerned, they had obtained a 
decree against the deceased appellant 3 on the 
footing that the liability was joint and several. 
So far as the deceased appellant 3 is concerned, 
the appeals have abated and the rights of the 
parties have been finally determined. To bring 
the heirs of the deceased appellants after the 
period of limitation would cause grave and 
serious prejudice to the plaintiffs respondents. I 
am unable, therefore, to hold that this is a fit 
and proper case where the inherent jurisdictiod 
of the Court should be exercised. Then there ia 
another aspect of the matter. If the appeals ofl 
the survivi ng appellants are allowed and it is* 

• This ia date of the P. B. decidion.—.Bd. 
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held that the suits were not maintainable against 
the defendants personally, the result of such a 
finding would be that there would be two incon. 
eistent decrees one as respects the deceased ap> 
ipellant 8 which we cannot disturb, and the other 
as respects the surviving appellants. This is 
another ground for holding that this is not a case 
. where the heirs of the deceased appellant 8 
I ehould be brought on the record after the 
, period of limitation, in exercise of the inherent 
jurisdiction of this Court. I would, therefore, 
reject the petition for substitution of the heirs 
of deceased appellant 3. The learned Advocate* 
General appearing for the plaintiffs-respon* 
dents has contended that the appeals have 
now become incompetent and cannot proceed in 
the absence of the heirs of deceased appellant 3. 
Whether the appeals have abated as a whole or 
not will depend on the view taken of the lia* 
bility of the appellants. If, as has been found by 
the learned District Judge, the liability was 
joint and several, then the appeals cannot pro¬ 
ceed in the absence of the heirs of one of the ap¬ 
pellants, who had no ascertained share in the 
liability, if the surviving appellants are allowed 
to continue the appeals in such circumstances on 
the ground that the decree appealed from pro¬ 
ceeded on the ground common to all of them, 
the result might be two inconsistent decrees as 
pointed out above. If o. 41, R. 4, Civil P. 0. 
could be applied, there would be no difficulty 
but the view of this Court is that O. 41, R. 4, 
Civil P. G. does not apply in such a case. I am, 
therefore, of the view that the appeals have 
become incompetent, in the absence of the heirs 
of deceased appellant 3. 

[7] I do not, however, desire to rest my deci¬ 
sion on the ground of incompetency only, and 
shall now proceed to consider the appeals on 
merits. Learned counsel for the appellants has 
contended that the suits should have been 
brought against the Sabba by impleading all the 
members of the community consisting of the 
14 Pentos, in asmucb as the Sabha was an un¬ 
registered society and as such had no legal entity. 
Reliance has been placed on N. W. P. Club 
through G, B. Goyder, Honorary Secretary v. 
Sadullah, 20 ALL. 497, Ganesha Singh v. 
Mundi Forest Co., 21 all. 346 .* (1899 a. w. k. 
123) and Bkagaban Das Singh v. Pinjra Pole 
Pashu Anathalaya, A. I. R, (u) 1927 ALL. 789 : 
(103 I. C. 45). These decisions merely laydown 
the proposition that where a company or associa- 
tion is not incorporated or registered, the plain¬ 
tiff bringing a suit against such company or 
asBOoiation must make each individual member 
V of the company or association defendant to the 
suit. The reply to this contention, however, is 
that the plaintiffs have not brought the suit 


against the Sabba as such but against the defen¬ 
dants personally on the footing that they as 
joint promisors are liable to refund the deposits 
made by the plaintiffs at their instance. Learned 
counsel for the appellants has then contended 
that the defendants have no personal or indi¬ 
vidual liability in the matter of the deposits made 
by the plaintiffs at the Sabba held at Bussel- 
konda on 4th to 6th July 1927. For this conten¬ 
tion of his, learned counsel for the appellants 
has fallen back on the principles, judicially re¬ 
cognised, relating to the rights and liabilities of 
the members of a club, that is a society of per¬ 
sons associated together for social intercourse, 
for the promotion of politics, sport etc., or for 
any purpose except the acquisition of gain. There 
can, of course, be various kinds of clubs, and 
as stated in Halsbury’a Laws of England (Edn. 2, 
vol. IV, Art. 878 at p. 482) they are governed 
according to the nature of their constitution by 
different rules of law. The principles on which 
learned counsel for the appellants has relied are 
those relating to an unincorporated members* 
club. Such a club is not a partnership, nor is it 
recognised as having any legal existence apart 
from the members of which it is composed. The 
rights and liabilities of the members of such a 
club, in the matter of contracts made by or on 
behalf of the club, have been summarised in 
Halsbury’s Laws of England as follows (volume 
IV, Second Edition, Art. 921 at p. 498) : 

‘ It has already been stated that an uninoorporated 
members’ club is not a partnership nor an assooiation 
which, as an association, is legally recognised and ques' 
tions frequently arise as to who are the persons liable 
for goods supplied to such a club, or on contracts pro~ 
fessedly made on its behalf. These questions depend on 
the ordinary principles of agency. The person supply" 
ing the goods must proceed against the persons who gave 
or authorised the giving of the order, he most prove 
that the defendants, either by themselves or by their 
agent, entered into the contract. The trustees and com¬ 
mittee of management have only such authority tooon* 
tract on behalf of the members generally as may be 
given to them expressly or by necessary Implication by 
the rules. Members of the committee of management, 
as such, have no power to pledge the credit of other 
members of the committee.” 

The contention of learned counsel for the appel¬ 
lants is that the defendants who were only some 
members of the 'Sabba* bad no liability in the 
matter of the deposits made by the plaintiff at 
the Sabba held at Russelkonda. He has relied 
on two English decisions, Overton v. Hewett, 
(1886) 3 T. L. B. 246 and Jones v. Hope, (1680) 

3 T. L. R. 247. It may, however, be pointed ont 
that there is considerable doubt if a caste organi¬ 
sation of the kind which we have in the present 
case is similar in nature to an unincorporated 
membera*'club. As observed by Lindley L. J. in 
Wise V. Perpetual Trustee Co., 1903 A. O. 139 • 
(72 L. J. P. 0. 81): 
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“Clabs are assooiations of a peculiar nature; they are 
societies the membere of which are perpetually ohang. 
log and the feature which distinguishes them from 
other societies is that no tsember as such becomes lia* 
ble to pay to the funds of the society or to an; one else 
any money beyond the subscriptions required by the 
rules of the club to be paid so long as be ronialns a 
member.” 

Ltndley L. J. has further pointed out tbat it id 
upon this fundamental condition, not usually ox* 
pressed but understood by every one tbat clubs 
are formed, and this diatinguisbing feature bas 
been often judicially recognised. As to the caste 
organisation in question, the learned Subordinate 
Judge has pointed out that it is iu existence 
since 1910 or 1911, it bolds its annual sittings at 
di£terent places, the 14 Ponbos at their annual 
sittings elect members of their managing com¬ 
mittee for the year, the managing committee 
bas got a President, a Secretary and oousists of 
oUier members, the Secretary of the managing 
committee is also the Secretary of the 14 Pontos 
annual meetings, but the persons who preside at 
the annual meetings or Sabbas of the 14 Penbos 
are the Hajus who are the head-men of the caste. 
These facts are not sufficient to show that the 
organisation in question bas the same funda¬ 
mental condition or distinguishing feature of a 
olnb. The learned Advocate-General bas refer¬ 
red to certain observations in a book entitled: 
^'Tbe Law relating to UninCDrporated Associa¬ 
tions'* being the Yorke Prize Essay for the year 
1937, by Mr. Dennis Lloyd. The observations 
are to the following effect : 

*'Tbe rule that members will not generally b3 held 
personally liable in respect of obU^atioos incurred on 
behalf of the club seems never to have been expressly 
extended to other unincorporated societies.” 

Keferance has then been made to the observa¬ 
tions which fell from Lindley L. J. in TFtse's 
casCt (1903 A. O. 139) and it bas been pointed out 
that in the case of any society in the nature of 
a partnership or an association for gain the 
members cannot lawfully exempt themselves 
from personal liability by merely inserting a 
provision to tbat effect in the rules. As 1 have 
stated above, we have no sufficient data from 
which we can conclude tbat tbe *Sabha’ in ques¬ 
tion is like a members’ club with its fundamental 
condition or distinguishing feature. Assuming, 
however, for tbe sake of argument, tbat tbe 
Sabba in tbe present case is like a members’ 
club, it seems to me that the defendants are still 
liable on tbe finding arrived at by the learned 
District Judge, namely, that they bad joined in 
making the plaintiffs pay the deposits and in the 
promise tbat tbe deposits would be paid back 
with interest after tbe conclusion of the partition 
proceedings. In the case of J ones v. Hope, ( 1880 ) 
8 T. L. B 247 which was a case in which Colonel 
Durnford, a member of the corps, bad obtained 


tbe services of Mr. Jones for an association 
called tbe Volunteer Corps, Thesiger L. J. had 
pointed out tbat there might be a liability on the 
part of tbe defendants if they bad, as members 
of the corps obtained tbe services of Mr. Jones,, 
The following observations of Thesiger L. J. are 
relevant for this purpose : 

“rUo first question that was put to the jury was 
this. Was tbo pliiintin retained by, and did he {^ive 
credit to Colonel Duruford, on hia (Colonel Durnford’a) 
own account, or as representing the oorps ? That ques¬ 
tion was answered by the jury in this way. Ho was 
retained by, and gave credit to, Colonal Durnford as 
representing tbo corps Now for a time it appeared to ' 
me tbat the word‘corps'contained and involved ambi¬ 
guity, and tbat there was a p')3siblc way in wbioh 
it might have been used in respect of which there 
might be a liability on tbo part of tbe defendants, tbat 
is to say, it might be used either as meaning an abstract 
entity, altbougb not a legal entity, known as a Volunteer 
oorps, or it might be used as meaning persons indivi¬ 
dually composing the oorps, of whom Colonel Durnford 
would be one; and if tbat were the meaning, Colonel 
Durnford himself would bo liable.” 

The deciaion, however, went against Mr. Jones 
because it was found that Mr. Jones himself 
knew that Colonel Durniord bad no personal 
liability whatever in tbe mitter. The same point 
bas been adverted to Ov6rto?i v. Heioett and 
others, (1686) 3 T. L. R. 24C, in tbe following 
words of Wills J. : 

"It was possible tbat a mao might make a contract 
with a club in tbe sense tbat ho made it with the indi¬ 
vidual members. Thceiger L. J. pointed out tbat if that 
were ao, the fact that tbe members were numerous, and 
that only one or two of them were sued, would bo no 
answer to theaclioo.” 

There again the decision went against tbe psrson 
who bad supplied goods to the club, because it 
was found on tbe evidence in tbe case tbat there 
was no such notion in tbe mind of the plaintiff 
that be was making a contract with tbe indivi¬ 
dual members of tbe club. Tbe position is 
different in tbe case before us. The clear finding 
of tbe Court of Appeal below is tbat the defend¬ 
ants passed a resolution tbat tbe ban of excom¬ 
munication would not be lifted unless the plain¬ 
tiffs made tbe deposits and paid fines. Tbe fur¬ 
ther finding is that the defendants themselves 
made tbe promise that tbe deposits would be 
returned with interest at 12 per cent, per annum 
after tbe conclusion of the partition matter. If 
tbe defendants themselvt-s bad made tbe promise, 
may be as members of the ’Sabba’, they would 
undoubtedly be liable in law. We allowed lear¬ 
ned counsel for tbe appellants to place tbe rele¬ 
vant oral evidence on this point, particularly in 
view of tbe observation of tbe learned Subordi¬ 
nate Judge tbat there was no evidence to show 
that tbe defendants bad accepted liability for 
tbe re-payment of tbe deposits. If tbe learned 
District Judge had come to a finding on this 
question in tbe absence of any evidence to tbat 
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«£fect, it would be an error which would require 
to be corrected by us in second appeal. Having 
had the advantage of seeing the evidence of the 
three witnesses on whom the learned District 
Judge has relied, we are satished that there was 
evidence on the record which, if accepted, would 
support the finding of the learned District Judge 
that the defendants themselves had compelled 
the plaintiffs to make the deposits and had fur. 
ther promised that the deposits would be repaid 
with interest at 12 per cent, per annum after the 
ooDcluBiOD of the partition matter. On this find, 
ing of the learned District Judge. 9. 43, Contract 
Act. clearly applies. The promise was a joint 
promise and the promisee may, in the absence 
of express agreement to the contrary, compel 
any one or more of such joint promisors to per¬ 
form the whole of the promise. 

[8) It argued before us that Ihe Contract 

Act was not a complete Code and reliance was 
placed on certain observations made in The 
Irrawaddy Flotilla Co. v. Bugwandas,\6 cal. 
620 : (18 1 A 121 P.c.) That was. however, a case 
in which the question for decision was if the 
Carriers Act of 1666 bad been superseded by the 
Contract Act of 1873. It was pointed out in that 
connection that the Act of 1873 did not profess 
to be a complete Code dealing with the law relat¬ 
ing to contracts, and it purported to do no more 
than to define and amend certain parts of that 
law. The observations made in that ca-e have 
no application to the facts of the present case 
where, on the finding of the learned District 
Judge] S. 43, Contract Act, clearly applies. That 
the promisee may sue one or more of the pro. 
misors to enforce the whole of the promise is 
clear from the terms of the section itself and has 
been so held in several decisions of this Court- 
Btshunath Sahay v. Nanku Prasad Singh, 2 
pat. 466: (A. I B (11) 1924 Pat. 164) and Raghu- 
naih Das v. Baleswar Pras^ad Chowhury, 9 
Pat. li. T. 197 : (a. I. R. (U) 1927 Pat. 426). Ic is 
unnecessary to consider in this case the fuitber 
question if a fresh suit would lie against other 
promisors when a suit has already been brought 
and decreed against some of them, and if the 
English common law rule as laid down in King 
v. Hoare, ( 1844 ) 13 M. & w. 494 : (u L. J. ex 
29) and Kendall v. Hamilton, (1879) 4 A. O. 
604 : (48 Ij. J. c. P. 705), will or Will not apply 
in India. There has been some divergence of 
judicial opinion on that question. That question 
does not, however, arise in the present case. 

[9] For the reasons given above, I am of the 
opinion that even on merits the appellants are 
not entitled to succeed. I need refer to only two 
other points raised on behalf of the appellants. 
It has been contended that the suit was not main- 
tiunable because the plaintiffs were also members 


of the *Sabha*. This is the same argument as the 
one which I have already dealt with. The suit 
was not brought against the 'Sabba* as su^,. 
but against the defendants themselves who bad 
made the promise. Moreover, it is doubtful if 
the plaintiffs were members of the 'SabhV at 
the relevant date, having been excommunicated 
by the ‘Sabba* before that date. The plea of 
limitation was also raised before us. This plea 
has been dealt with satisfactorily by the learned 
Subordinate Judge who found against the defen¬ 
dants. It does not appear that this plea was 
pressed before the learned District Judge. As 
pointed out by the Itarned Subordinate Judge the 
partition proceeding was continuing m 1931, and 
even in 1936 the arbitrators were asked to ap- 
portion lots and make the award. In that state 
of affairs the suits which were brought in 1938- 
39 were not barred by time. The result, there¬ 
fore, is that the appeals fail and must ^ 
dismissed with costs in favour of the plaintiff- 
respondents, and I order accordingly. 

[ 10 ] AyyaF J.—I agree. It is clear from the 
evidence that the 14 Pentos 'Sabba’ was nothing 
more than a loosely knit caste organisation 
exercising certain ill-dehned powers of discipline 
over its members and did not partake of the 
nature of a club which essentially signifies a 

centre of social intercourse. ^ 

g Appeals dismissed, 
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Bbuben j. 

Banshidhar Kanungo and another — Pets- 
tioners v. Nabab Khan — Oppo^tia Party. 

Civil Bevn. No. 65 of 1947. Decided on 
1948, airainst order of Maneif, let Court, CatkBok, D/ 

20th February 1947. 

Civil P C. (1908). S. 151 — Suit forredeniptionor 
- Death o. guardian ad litem of minor 

delendant — No Iresh 

rninary decree passed — Appeal against, pending 
T^l^ourt passing final d'; 

(endants _ Application under S. 151 by decree 

holder to trial Court tor restoration ot suit to stage 
at which guardian had died on ground that decree 
was void for want oi guardian ad litem of minor ~ 
Trial Court has no jurisdiciion to entertain appli¬ 
cation proper Court being appellate Court. 

In a *8uit for rtdmipiion by a puisne mortgagee 
against the prior moitga.-eea the guard-an ad liwm ol 
of the defendants who was a rumor died dor^g 
the pendency of the snit. A preliminary decree wm 
passJ^d withaut appointment of a fre.b ^ 

Mem. While an ap^ral again«t tbe prehminBry deor^ 
was pend ng before the District Judge the pmepe mmt- 
gHgee applied for and obtained a final m ternM 

of tbe prt^liminary decree from the trial Court, 

directed that the minor defendant 

either of these d crees. The dec^-bolder ‘kereupoo 

applied to tbe trial Court under 8. 151 *;,T 
of the suit to tbe stage at which the gt»rdi«n ad limm 
had died on the ground that both the dectew were 
void. The application was granted. 
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Etld that the trial Coart had no jurisdiotion to 
grai>t ibe HpphcalicD under 8. 151. Tbo question raised 
bj the ameiidmeut being one regarding tbe xalidity of 
ibe decree iiseli it could properl; be raised belore tbe 
appeliwte Court, the Distr ct Judge, at tbe bearing of 
tbe appenl Tbe recutt of tbe trial Court’s decision was 
that tbe preliminary dt^crte was entirely set a^ide 
tabirg awa> tbe very basis of tbe appeal pending before 
a superior Court. M- reover tbe relief under 8. 161 
could not be granted as there was anoiber remedy 
possible. [Pttras 4 aud 6] 

Annotation : r44-Com.) 0. P. C., 8. 161 N. 2 and 4. 
8 . K. De — for Petitioners. 

H. Sen — for Op^Misite Party. 

Order. — This petition by defendants l to 4 
has been hied in tbe following ciroumstacces. 

[S] Tbe petition arises out of a suit filed by 
Nabab Kban (opposite party) for the redemption 
of certain propeity. Tbe petitioners are prior 
mortgagees in respect of this property under a 
simple mortgage bond executed oo 22od Septem¬ 
ber 19*23. They obtained a decree for sale on 
tbe foot of this bond and purchased tbe property 
in execution of tbe decree. Nabeb Kban, who is 
a puisne mortgagee in respect of tbe suit pro¬ 
perty under a simple mortgage bond dated 26tb 
May 1926 not baviig been impleaded in tbe suit 
brought by defendants 1 to 4, has brought tbe 
present suit (No. 263 of 1945) to redeem tbe pro- 
perty. There are four defendants in tbe case, 
defendants 1 end 3 being majors and defendants 
8 and 4 minors. A pleader guardian was appoint¬ 
ed for the minors but died after filing tbe written 
statement lo ignorance of this fact, tbe suit was 
allowel to proceed without appointing a fresh 
pleader guardian and a preliminary decree was 
granted by tbe Munsif on 27tb September 1946. 
An appeal has been filed before the District 
Judge against this preliminary decree, being 
Appeal NO. 846 of 1946, and is said to be still pend¬ 
ing. On 18 tb November 1946 Nabab Eban applied 
to tbe Munsif for a final decree. Opposing this, 
tbe defendants brought to tbe notice of tbe Court 
for tbe first time tbe fact of tbe non-representa¬ 
tion of tbe minors. It was contended on behalf 
of Nabab Kban that tbe minors bad attained 
majority. Tbis conteniion was rejected by tbe 
Munsif, and on 14th December 1946, tbe Munsif 
granted a final decree in tbe terms of tbe preli¬ 
minary decree against defendants 1 and 2, and 
made a note that defendants 8 and 4 would not 
be bound by either of these decrees. On 2i8t Decem¬ 
ber 1946, Nabab Khan applied to tbe Munsif 
under 8. 161, Civil P. G., asking that tbe suit 
should be restored to tbe stage at which tbe 
guardian ad litem died, on tbe ground that both 
ibe dtorees are now vcid. Tbis petition has been 
allowed by tbe Munsif. Hence tbe presentpetition. 

[8} It appears to me that ibe ordtr of tbe 
Munsif falls into two parts first part affecting 
tbft preliminary decree and tbe latter tbe final 


decree. Mr. De for the petitioners contests the 
jurisdiction of tbe Munsif so far as it relates to tbe 
preliminary decree, a contention which, in my 
opinion, is fully justified. 

[ 4 ] Tbe main ground on which I would basoi 
zny acceptance of Mr. De’s contention is that, onj 
account of tbe appeal which is pending in tbe 
Court of tbe District Judge, tbe Munsif bad no 
jurisdiction to entertain tbe petition so far as it| 
related to tbe preliminary decree. Mr. Sen fori 
tbe opposite party bus referred me to several 
decisions, but I think they are all distinguishable. 
Kodax Mxsxr v. Reynzul Eaq^ a.i.r. (le) 1931 
ALL 766: (136 I O. 848) was a case in which tbe 
petitioners sought to amend a clerical error in 
tbe plaint and in tbe decree during tbe pendency 
of an appeal. Tbe amendment sought was one 
coming within tbe scope of S. 162 , Civil P. C., 
as was also tbe case in Barkamdeo Singh v. 
Harmanoge Singh, 18 C. w. n. 772: (a. I. R (l) 
1914 Cal 220 ), where Carnduff J. pointed out that 
an amendment under tbis section can be applied 
for “at any time” Batuk Prasad Sinyh v. 
Amhica Prasad, A. I. H. (19) 1932 pat. 238 : (11 
Fat. 409) was a case in which tbe appeal bad been 
dismissed under o. 41, R. 11. As explained by 
Fazl All J. (as be then was) in that case, where 
an appeal is dismissed undtr O. 41. R. 11, the 
decree appealed against continues to be tbe decree 
ol tbe Court below. Tbe petition for amendment, 
therefore, was rightly addressed to that Court 
and was disposed of at a time when there was 
no appeal pending against tbe decree The case 
of T. V. Baja Bam Rao v. Arumugam, 28 I. 0. 
877 : (a. I. R. (8) 1916 Mad. 908), seems to be of a 
similar nature. There a petition for an amend¬ 
ment of tbe decree schedule was filed before tbe 
Court of first appeal during tbe pendency of tbe 
first appeal. Through an oversight, it was not 
disposed of when the appeal was decided. It 
was moved for tbe purpose after tbe disposal of 
tbe first appeal and before tbe filing of tbe second 
appeal. At tbe time of tbe disposal of tbe peti- 
tion, the second appeal bad been rejected, that ia 
to say, it had been dismissed under O 41, R. 11. 
Tbe Court of first appeal, therefore, clearly had 
the jurisdiction to grant tbe amendment asked 
for. It will be noticed that tbis also was a case 
where there was no appeal pending at the time 
of tbe granting of tbe amendment. Tbe only 
cases where an appeal was pending are those of 
Kodai Misir, A. I. B. (IS) 1931 ALL. 766 ; (l35 
I. o. 848) and Batuk Prasad Singh. A. I. R. (19) 
1932 Pat. 238 : (11 Pat. 409) both cases in which 
a minor defect in tbe nature of a clerical 
error was sought to be removed. Here, how¬ 
ever, tbe question before the Court was that 
of validity of tbe decree itself. As a result of tbe 
decision of tbe Munsif, tbis decree has been 
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entirely set aside, taking away the very basis of 
the appeal which is pending in a superior Court. 
The question as to the effect of the failure to 
appoint a fresh guardian ad litem for the minors 
is not free from difficulty. Several decisions on 
either side were cited before me. Of them, I 
need only mention a few : Girxvar Naraui 
Mahton v. Makbiihinnissa, 1 P. L. J.469: (a.I.r. 
(3) 191G pat. 310); Eamcharitar Sao v. Bawan 
Prasad A.I.R. (33) 1946 Pat. 225: (222 I. C. 439); 
Bamji Das'^.Mahamaya Prasad, n V L.T 86; 
Ganga Prasad Singh v. Mt, Ganeshtkuer, 
A. I. R. (31) 1944 Pftt. 119 : (22 Pat. 761); Naraui 
Panday v. Suraj Bhan, A. I. E. (24) 1937 Pat. 
414 : (169 I. C. 897); Ram Sanehi Lai v. J anki 
Prasad, A.I.R (18) 1931 ALL. 466; (53 ALL. 1023 
F. B,). The question was one which could pro¬ 
perly be raised for consideration before the Dia. 
trict Judge at the hearing of the appeal. It is 
difficult to hold that, in the circumstances, the 
Munsif has jurisdiction to consider and decide 
the point and, by bis decision, take the appeal 
out of the Court of the District Judge. 

[ 5 ] There is another reason for which I would 
agree with Mr. De namely that relief under S. 151, 
Civil P. C., should not be granted where there 
is another remedy possible. As I have mention¬ 
ed, the point of the validity of the decree could 
*have been raised before the District Judge in 
Ithe pending appeal and the District Judge has 
ithe authority to grant the remedy which has 
'been given by the Munsif, supposing that be 
'agrees with the view taken by the Munsif. A 
further objection to the jurisdiction of the Munsif 
so far as the preliminary decree is concerned 
may be suggested, namely, that the application 
would more properly fall under the provisions 
oi O. 47. 

[61 'While X feel that the decision of the Mun¬ 
sif must be set aside so far as it relates to tbs 
preliminary decree, I wish to make it clear that 
I am not suggesting that bis order restoring the 
suit to the stage at which the pleader guardian 
died is not correct. That is a matter which must 
be considered by the Court which disposes of 
the pending appeal. I would also make it clear 
that, in the event of that appeal failing owing 
to some default on the part of the defendants 
appellants, it will be open to Nabab Khan to take 
steps in the appropriate Court for obtaining the 
relief which was given to him by the Muosif’s 
order. 

[7] As regards the 6nal decree. I have no 
doubt that the order of the Munsif is right and 
must be supported. From the facts, it is evident 
that the prelimiLary decree in the form in which 
it has been granted by the Munsif cannot be 
supported by the appellate Court. It is, there- 
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fore, futile at this stage to grant a final decree 
based upon it. 

[8j On the above grounds, I would allow the , 
petition in part. The order will remain so far 
as it relates to the setting aside of the final 
decree. The order for setting aside the prelimi¬ 
nary decree and restoring the suit is set aside. 
In the circumstances of tbe case the parties will 
bear their own costs. Let a copy of this order be 
sent to tbe appellate Court. 

K.S. Order accordingly. 
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Manohar Lall J. 

Gaurishankar Agarwala — Appellant v. 
Ganga Prasad — Respondent. 

A. F. A. D. No. 2453 of 1946, Decided on 29th April 
1948. from decree of Sub-Judge, Gaya, D/'9th Septem- ' 
ber 1946. 

(a) Bibar House Rent Control Order (1942) — 
Landlord requiring house in good faith for his own 
occupation on date of application —> He can apply 
to Controller for order directing tenant to put him 
in possession. 

If tbe plaintiff on tbe date of tbe application reqalc' 
cs tbe house reasonably and in good faith for bla own 
occupation or for the occupation of any person foe 
whose bene&t the building is held by bim within the 
meaning of S. 11, Bibar Buildings (Lease, Bent and 
Eviction) Control Act, 1947, he can apply to the Con* 
troller for an order directing tbe tenant to pat the 
landlord iu possession of the building : A. I. B. (95) 
1918 Pat. 269, Ref. [Para 2] 

(b) Bihar House RentControlOrder (1942), Cl. 13 
— Tenant in arrears of rent willing to pay rent — 
He is protected — Tenant need not send rent by 
money-order which the landlord without doubt 
Would have refused. 

Clause 13 pcoucts tbe tenant who is in arrears of 
rent from ejectment so long as bo is wilUug to pay 
rent. It is not tbe intention of the law that tbe tenant 
should be forced to make useless oiler and send money 
to tbe landlord by money-order which would without 
doubt be refused : A. I. R. (33) 1946 Cai. 81, Dieting. ; 
(1845) 4 Hare’s. Rep. 420; A.I.R. (13) 1926 P C 26 and 
14 M. I. A. 330, Rel. on. [Para 3J 

Rajkishore Prasad — for Appellant. 

Madan Mohan Prasad — for Respondent. 

Judgment. — This is an appeal by the land- 
lord tor eiectment of tbe defendant from a 
house. The questions which are sought to be rai¬ 
sed as to tbe applicability of tbe Bihar House 
Rent Control Order, 1942, bave been decided 
adversely to tbe appellant. My attention has 
been drawn to tbe Division Bench decision of 
this Coucf in Dharamshila Lall v. Bibi Amma, 
second Appeal No. 737 of 1947, pronounced on 
7th October 1947 ; (a. l. R, (35) 1948 Pat. 269) 
which suggests tbe view taken by the Court 
below. 

C2J It was then argued by Mr. Rajkishore Pd. 
that bis right to go to tbe Controller to satisfy 
him that tbe plaintiff requires tbe bouse in good 
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for hU own use or for the U3e of hi3 depen. 
donta should be preserved, and be has dra^\Ti my 
attention to the observations of Shearer J. at 
page 6 of the judgment. I think his contention 
lis correct, and it will be made clear that if the 
^plaintiff requires the house reasonably and in 
‘good faith for his own occupation or for the oo. 
lOupation of any person for whose benefit the 
Ibuilding is held by him within the meaning of 
IS. 11, Bihar Buildings (Lease, Rent and Evic¬ 
tion) Control Act, 1D47, ho can apply to the 
Controller for an order directing the tenant to 
jput the landlord in possession of the building. 
It is obvious that this application will only be 
entertained upon the proof of facts showing that 
on the date of the application the landlord re¬ 
quites the house for his own occupation, etc. 

t 3 ] Mr. Rajkishore Bd. also argued that in 
this case as the defendant did not deposit the 
rent right up to date of the decision of the trial 
Court, the plaintiff was entitled to have a decree 
for ejectment, and relied upon 49 o. w. N. 728 : 
(A. 1. R. (33) 1916 Cdl. Si) Keshah ^MiUer v. 
Mrs, P. Ghose. But this was a case under the 
Calcutta House Rent Control Order 1943, and 
the question to be considered related to the 
terms of clause 9 of that Order. In the present 
case, the terms of clause 13 are wider and protect 
the defendant from ejectment so long as he is 
willing to pay rent. In the present case, the de¬ 
fendant sent rent for February 1944 to February 
1915 by money order, but it was refused by the 
landlord. I do not think that the intention of 
the law can be that the defendant should be 
i forced to make useless offer or send money to 
I the landlord by money order which would 
I without doubt be refused. See the case of Hunter 
V. Danielt (1845) 4 Hare’s Eep. 420: (14 D. J. Oh. 
194 ), the following passage of which was quoted 
with approval in the case of Chalikani Venka^ 
tdvcLyaniTn Gclvu v. Shree Rajah Vatsavaya 
Venkata Suhadrayamma Jagatpati^ 23 c. w. N. 

25 : (A. I. B..(l0) 1923 P. C, 26). 

“Ihe practice of the Courts is not to require a party 
to make a formal tender where from the facts stated in 
the BUI or from the evidence it appears the tender 
would have been a mere form and that the party to 
whom it was made would have refused to accept the 
money.” 

To the same effect is the observation of Sic 
Montague Smith in Alexander John Forhes v. 
Luckmeeput Stngh, 14 M. i, A. 330. at the bottom 
of page 343: (lO Beng. H. R. 139). Moreover, there 
is a finding of the appellate Court that the 
defendant is willing to pay rent. 

C 4 l For these reasons, the appeal is without 
Any substance and must be dismissed with costs. 

R G.D. Appeal dismissed. 
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A. I. R. (36) 1949 Patna 193 [C, N, 63J 

Meredith and Rat JJ. 

Sri Sankaresxvar Mahadeh and others — 
Appellants v. Bhagabati Dilya and others — 
Respondents, 

A. F. A. D. No. 167 of 1940, Decided on Uh Septem¬ 
ber 1916, from decree of Dlst. Judye, Cuttack, D/- Cth 
June 1940. 

(a) Hindu law—Religious endowment — Suit for 
recovery of shebaiti right—Plaintiff must establish 
his competency to perform services. 

In a suit where the platntifTe sue for the exercise of 
the right of shebaitsbip to a temple, it is for them to 
establish their competency to the oftlcc. [Para 7] 

Where the purpose of the endowment is to perform 
certain services, and to make certain oflorings to 
Sankarsan Mahadeo and to pray for the welfare of the 
eodower and his family and thosc»servicos cannot bo 
performed by anybody other than a member of the 
donee's family, a suit for recovery of the sbebaiti right 
by the plaintiff who is a married daughter of the last 
shebait and who is incompetent to perform the shebaiti 
services by reason of her having gone outof the family, 
is not maintainable. To allow the plaintiff’s claim in 
such a case would bo to defeat the purpose for which 
the worship was established : 35 .\ll. 283 (P. C.), ]!ol. 
on. [I’ara 7} 

(b) Hindu law—Religious endowment—Sbebaiti 
right — Suit to establish — Court cannot divert ils 
attention to question of property from real question 
of competency to perform services. 

A shebaiti right cannot bo conceived of without a 
right of performance of its services, and mere possession 
of the properties, for howsoever long It may have been 
more than the statutory period, would not givo a right 
of shebaitsbip to anybody. It is only by performance of 
services that sbebaiti right can bo either exercised or 
acquired, and, therefore, in a suit in which the question 
is whether the plaintiffs are entitled to the right of 
shebaitsbip, the Court cannot divert its attention to the 
question of property from the real question of their 
compelenoy to perform the services : A. I. R. (1) 1914 
P. C. 72, Foil. [Para 8] 

P. C. ChatterJi and S. K. Mukherji — 

for Appellants. 

M. S. Ttao — for Respondents. 

Ray J. _This is a plaintiffs' second appeal 

in a suit for having it declared that the transfer 
of the shebaiti right along with the properties 
attached thereto by the widow of the last shebait, 
Ghemai Kar, who died nine years ago. is void, 
and that on account of such transfer the widow 
had committed a breach of trust which disentitled 
her to continue as a trustee any longer and in 
that event for recovery of the shebatU right of 
the plaintiffs. The transfer was in favour of one 
of the co-shebaiis, belonging to the Kar family, 
that is, the descendant of the original donee in 
whose favour the endowment was made. The 
suit was resisted on the ground that the plain- 
tiffs, who are daughters of Ghemai, had no locus 
standi to bring the suit, that the transfer was 
justified by legal necessity, and that, in any 
event, the suit was not maintainable as the 
plaintiffs were not members of the Kar family, 
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and as such had no right of inheritance with 
regard to the right of sli6haits}iip> 

[2] 'While considering issue no. 2 as framed by 
the trial Court which runs : "Have the plaintiffs 
any locus standi to file this suit?’’, the learned 
Munsif came to a findiog, on consideration of 
the evidence adduced by the parties, that since 
the establishment of the endowment, which took 
place in the year 1764, the shebaiti right had 
never gone out of the Kar family either by 
inheritance or by any means whatsoever; and 
secondly, he found that it was the custom or 
usage prevalent in this institution that nobody 
other than a member of the Ear family can 
perform the slicha or, in other words, the 

services of the dpiiy. Because of this finding in 
combination with the finding that there has been 
no instance of any succession by an outsider to 
the sliehaitship, he held that the plaintiffs had 
no locus standi to bring the suit. On the other 
issue, namely, whether the sale was valid, be 
came to a finding that it was void, there being 
no necessity for such a sale. 

[ 3 ] The plaintiffs took up an appeal 

this deorea of the “““‘'’h-Ttrnad 

learned District Judge agreed with the “ 

I,™, lb.. .>» S 

to bring J''® to the sftafcailsfiip. 

contingent right M enc^toi^ ^ 

It woiJd learned District Judge by 

'u1f°fllBDOsed of this issue before him ; 
which be dis^Md ^ considered is whether as these 

-The next Zt oI the Kar family they have 

appellanlB bav learned Munsif has 

no matter at some length and a certain 

discussed has b-en let in. It does not seem 

Evidence U particularly conclusive. In point 
tb ^ have not been able to show that 

SU^womaD born in the Kar family hut married out of 
u Jver became a sheba.t and the respondents have not 
ILen^ftble to show that any euch woman has ever been 
?e“nite y excluded. There was evidence by a number 
«?^Dle on bebel' of the respondents that no person 
oib’^than meuibersof the Kai tamily could be shebaits. 
Tt ia clear that the shebajat right has never got out of 
the Kir family and it ie hardl> lib6l> that in the course 
ol the 200 years during which this ten»ple has e^sted 
that toe cise of a « ol the Ear family dying 
iLvlng ODlj daMghtvrB behind him bas neyer arisen. 
The balance of th. ovidenoe is against the appelfanta. 
Furl her .1 is the view of ar y legal system, not solely 
the Hindu system, that a woman who marries becomes 
a member of her busband’s family and ceases to be a 
member of her fatberV lamily. I think it le re^nably 
clear that people who have ceased to be members of a 
faniiW hav O', further connexion with it. I 'herefore 
ODbold the find ng of the learned Monsif that the 
appallants could nut maintain the suit . 

l 4 j The plaintiffs have come up in second 
appeal against this decision. It should be borne 
in ujind that the leirDed District Judge, having 
taken this view, did not think it worth while to 
consider the correctnes or otherwise of the 


learned Muneif’e finding aa to the validity of the 
sale; nor was it necessary for him to find whether 
there has been a breach of trust which will 
entitle the plaintiffs to come in and to take pos¬ 
session of the shebaiti right. ^ 

[ 5 ] The only point that has been argued in 
this appeal before us is whether the plaintiffs ar© 
legitimate heirs of Obemai Kar in respect of the 
shebaiti right, or, in other words, whether they 
have got the locus standi to bring the suit, iho 
learned counsel appearing for the appellante 
contends very strenuously that if a widow is 
entitled to perform the sh^ha puja through a 
deputy, there is absolutely no reason why the 
married daughters should not be allowed to do 
so. He next contends, relying upon a decision 
of this Court in Mt- Anuragi Euer v. Parmaj 
nand Pathah, a. I. R- (*^6) 1939 pat. 1 : (18 Pat. 
171 ) that in the absence of any usage or any 
other mode of devolution to the contrary, suc¬ 
cession to a shebaiti right should be governed by 
ordinary rules of succession applicable to devolu¬ 
tion of any secular properties, and he, therefore, 
contends that the daughters being the legitimat© 
heirs under the Hindu law, of the estate of their 
father, and it having been found by both tho- 
Courts below that there has been no instance 
occurring in which daughters or such other female 
heirs who have gone out of the family or such 
male heirs as do not bnlong to the Kar family 
have ever been excluded from succession, it 
should be held that the plaintiffs are entitled to 
succeed and are, therefore, entitled to maintain 

the suit. , ^ • 

[G] I am afraid, I cannot accede to this con- 

tention. and the position, it seems, bae been 
definitely settled by their Lordships of the Privy 
Council. The earliest dictum of the Privy Coun¬ 
cil which was expressed as the general proposi¬ 
tion of law governing the question of succession 
of the shebaiti right or debattar properties was 
the case of Gossamee Sree Greedharreejee v. 
Bamanlalji Gossamee* 16 I. a. 187 : (17 Gal. 
3 p. O.) where Lord Hobboi^e, delivering the 

iudement of the Board, said os follows : 

“According to Hindu law, when the ha 

thakoor has been founded, the ehebaitship 

vested in the heirs of the foonder, m default of ev^ 

dence that he has disposed of it otherwise, or there nw 

been some nsage. course of dealing, or some ctfcu 

tances to show a different mode of devolution. 

In the case of Mohan Lalji v. Gohardhan 
Laljt Maharaj* 86 ai L. 283 : (40 i. A. 97 P O ; 
the question of succession to the shebaiti iig“^ 
came up for consideration. The facts relevan 
the case were that the temple was a temple or 
BaUavacbarya Gossain. and the 
sect bad the particular right to perform the 
vices in the said temple, and the right o 1^ 
form auoh services was not available nor ope 
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to any outsider. In that temple also there were 
instances in which widows and daughters need 
to hold the position of shebaits. Sj far as tue 
daughters were concerned, the custom of the 
family was that they used to, notwithstanding 
their marriage, continue to be membera of their 
father’s family and to reside there for all praeti* 
oal purposes; but the question was quite diffe¬ 
rent with regard to their sons who used to be 
con^dered not belonging to their gotra, of the 
Ballavacharya Gossain, but to the family of their 
fathers, namely, the Bhats. .It was the establish¬ 
ed practice of this institution that the Bhats were 
as such not entitled to perform the services of a 
shebatt in the temple. The plaintiffs in that 
case were daughter’s sons by one of the shebaits. 
They claimed that as they were the heirs by or¬ 
dinary rule of inheritance under the Hindu law 
and that there was no custom to the contrary, 
they must be held entitled to succeed. Their 
liordships dealing with this question after quot¬ 
ing from the judgment of Lord Hobhouse, which 

I have already quoted, said ; 

“This role moat, from the very nature of the right, 
be sabject to the oondition that the devolution in the 
ordinary line of deeoent is not inconsbtent with or op* 
posed to the pnrpoae the foander had in view m establish* 
log the worship. This qualifioation is in fact covered 
by the words nsed by Lord Hobhouse.” 

In coming to the facts of that case, their Lord- 
ships said : 

‘‘Starting from this point, the first question to deter¬ 
mine is whether the plaintiffs suing for the joint exer¬ 
cise of the right of ehabaitship to the temple in suit 
have established their competency for the office.” 

Then they dealt with the evidence and came to 
the finding that as Bhats, the plaintiffs were not 
competent to perform the services attached to 
the office. Their Lordships further observed : 

*‘But to allow the plaintiffs' claim to an admittedly 
Ballav temple, where the rites are performed according 
to Ballav ritual, which, it is clearly established, they 
cannot perform, wonld, in their Lordships’ judgment, 
defeatthe purpose for which the toorshtp was establx- 
shed.'* 

[ 7 ] This takes me back to consider the very 
document on which this endowment is baaed. 

The documpot is a short one which reads : 

‘‘Under orders of Santa Mahasya I Biewambar Fat* 
oaik berennto execute this chop San>tDda to Purur^bot 
tarn Ear and the leasoos for execution of this chop saoad 
of gift is that for oSerinK of water Plantain and Pada 
to Sanbarsan Mahadeva I makn a gift of 10 man-' o! 
land in Ullage Haridngpur and in that land buiidmg 
house and indnoting lenants to get it cultivate i (^>c ),7 >□ 
will perform Seba of Mahadev and pray for welfare of 
Santa for ever.” 

It is quite clear that the purpose of the endow¬ 
ment is to perform certain services and to make 
certain offerings to Bankarsan Mahadev, and to 
pray for welfare of the endower and his family 
for all time to come. If it has been established, 
in Ibis case, by concurrent findings of both the 
Courts below that these services cannot be per¬ 


formed by anybody other than a member of the 
Kar family, to use the w'ords of their Lordships 
of the Privy Council, "to allow the plamtiftV 
claim .... would defeat the purpose for which 
the worship was established.’’ It is further to bo 
seen that according to the contention of thu 
learned counsel for the appellants it was for the 
defendants to establish the custom negativing 
their right to succession, but this is not the real 
line of approach in view of what their Lordships 
have laid down,, namely, that in a suit where! 
the plaintiffs sue for the exercise of the right of| 
shebaitship to a temple, it is for them to esta- 
blisb their competency to the office In this view 
there can be no manner of doubt that not only 
the plaintiffs have failed to establish their com¬ 
petency to worship, but the defendants have 
succeeded iu establishing definitely that they 
(the plaintiffs) are incompetent to perform such a 
service. Under the circumstances, not on the 
ground of succession but on the fact of their! 
marriage, they have gone out of the Kar family, 
and as sneb, they are incompetent to perform 
the sliehaitt services, and they are, therefore, not 
entitled either to maintain the suit or to recover I 
possession of the shebaiti right. 

18 ] Lastly, the learned connsel for the appel¬ 
lants has tried to contend that whatever may 
happen to the performance of the services, they 
are. at any rate, entitled to the property. It has 
been very clearly laid down by their Lordships 
of the Privy Council in the case of Jalandhar 
Thakur v. Jkarula Das, 42 oal. 244 : {a. i. r. (l) 
1914 P 0. 72) that a shebaiU right cannot be, 
conceived of without a right of performance of 
ite services, and they clearly laid down that mere 
possession of the properties, for howsoever long| 
it may have been being (sac) more than tbestatu-j 
tory period, wonld not give a right of shebaitu 
ship to anybody. It is only by performance of 
services tnat shebaiti right can be either exer¬ 
cised or acquired, and, therefore, in a suit in 
which the question is whether the plaintiffs are 
entitled to the right of shebaitship. we cannot 
divert our attention to the question of property 
from the real question of their competency to per. 
form the services In this view of the matter, the 
learned Ooarts below were perfectly right in hold-' 
ing that the plaintiffs were not entitled to succeed, 
and. therefore, they were not entitled to main¬ 
tain the suit. The suit was rightly dismissed as 
not maintainable. In this view, the question of 
commission of breach of trust by defendant 1, 
and the question of validity or otherwise of the 
sale do not arise for consideration. 

C9] In my judgment, this appeal has no merit, 
and mu<*t be dismissed with costs. 

Meredith J — I agree. 

K.B. Appeal dismissed. 
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Agarwala C. J. 

Karali Charan Chatierji — Petitioner v. 
The King, 

Criminal Rovii. Mo. 224 of 194S, DjcideJ on 15th 
April 191S, from order oi Deputy Commissioner, ^fan- 
ithum, D/- 17tb February 194S. 

Criminal P. C. (1893), S. 514—Forfeiture—Condi¬ 
tion should be strictly construed—Surety bond for 
appearance of accused before particular Court— 
Forfeiture cannot be ordered by another Court to 
which case is subsequently transferred, for non- 
appearance before that Court. 

The language of the provision of S. 514 is unambi¬ 
guous that it is the Court by which the bond was taken 
that has po^Ye^ to take the necessary steps to enforce 
forfeiture of it. ^Yhere a surely bond is executed for 
appearance of the accused before a particular Court, it 
ia that Court alone which has jurisdiction to forfeit the 
l)ond upon failure of appearance and not the Court to 
which the case Is eubsequcntly transferred. The for¬ 
feiture being in the nature of a penal remedy, the con¬ 
ditions for it must be proved strictly to exist. When a 
bond has been given to produce an accused in the Coi«t 
of Mr. X there is no breach of the conditions of the 
bond if there is failure to appear in the Court of Mr. Y, 
unless the bond is so conditioned that omission to 
appear in either of the Courts is exp^cessod to entail the 
(oVfeitare : A.I.R. (30) 1943 Bom.. 178, Bel. : A.I.R. 
(13) 1926 All. 297, Dissent. Liata 

Annotation : ('46-Com.) Criminal P. C., S. 514 N. 3. 
Editorial have to point out a certain 

amount of confusion that has crept into this judgment. 
In para. 2. the judgment refers to a certain portion of 
8 514 Criminal P. C., as the relevant provision for the 
oiirDO'e of the case. This is the first part of the section 
under"which It is only the Court by which a bond has 
been taken that can order its forfeiture and not any 
other Court. But the later portion of the judgment 
ghflws that if a bond is taken by Court X for appear¬ 
ance before Court X or Court Y, then Court Y can 
also forfeit tbo bond if there is failure to appear before 
Court F. This is quite in accord with the provisions of 
S, 514 of the Code. But tbo relevant portion of the 
gectioD for this purpose is not the first part of S. 614, 
whiob has been quoted by the learned Chief Justice but 
the second clause in the first sub section, which clause 
runs as follows : “or when the bond is for appearance 
before a Court, to the satisfaction of such Court." In 
such cases, the power of forfeiture is not limited to the 
Court by tcMch the bond was taken. But even in such 
cases, the bond must make it clear that it is not for 
appearance only before the Court by which the bond is 
taken but also before the other Court before which the 
failure to appear has occurred. Otherwise, the for¬ 
feiture can only be ordered by the Court by which the 
bond baa been taken if there has been failure to appear 
before such Court. The present was such a case. Hence 
the decision is unexceptional (with respect) though 
there is some discrepancy in the reasoniog. 

Mehdi Imam — for Petitioner. 

T. Nath — for the Crown. 

Order.— The facts of this case are as follows ; 
A proceeding under s. 109, Criminal P 0., was 
pending in the Court of Mr. K. Mohammad, a 
Magistrate of Purulia, against Sheomangal 
Ooala. The latter was released on bail on his 
executing a bond to attend in the Court of Mr. 
K, Mohammad on I 2 th March 1947, to answer 


the charge and to continue so to attend until 
otherwise directed by the Court. Two persons 
stood surety and executed bonds conditioned in 
the manner stated above. One of these sureties 
was Biswanath Ojha and the other was the peti¬ 
tioner, who is a Mukhtar by profession. Sheo- 
mangal failed to appear before the Magistrate 
on 19th April and on subsequent dates to 
which the case was postponed. On 10 th May the 
bailors were called upon to show cause why their 
bonds should not be forfeited. The petitioner 
appeared on 7th June in response to this notice 
and then stated that he was unaware of the 
whereabouts of Sheomangal, but he thought 
that the other surety Biswanath Ojha would be 
able to furnish information as to the whereabouts 
of the accused. The Magistrate directed a notice 
to issue to Biswanath Ojha to report by 7th July 
without fail and to produce the accused on 14th 
July. The order terminated with the. words : 
“Cause shown by K. 0. Chatterji and accepted”. 
Thereafter the Magistrate Mr. K. Mohammad 
was transferred. The work pending in his Court 
was distributed by the Sub-divisional Magistrate 
among other Magistrates, including Mr. P. K. 
Banerji, to whom the proceedings pending 
against Sheomangal and in respect of the bail 
bonds were transferred. Mr. Banerji took the 
view that Mr. K. Mohammad’s order of 2Gth 
June did not amount to a discharge of the peti¬ 
tioner from his bail bond, and he directed a for¬ 
feiture of the amount of the bond, namely, 
Rs. 250, after giving the petitioner an opportu- 
niby of showing cause against the forfeiture. 
Action was also taken against Biswanath Ojha. 
K. C Chatterji preferred an appeal to the Deputy 
Commissioner of Manbhum, contending that he 
had been discharged from his bail bond by the 
order of Mr K. Mohammad on 2Gth June. 

[2] Reading the jietition filed by K. C. Chat- 
terji on 26th June with the order of that date I 
doubt very much whether it was ever the inten¬ 
tion of Mr. K.Mohammad to discharge K. 0 Chat¬ 
terji from his bond, and it has not been seriously 
contended before me that this was the effect of 
the order of 26 th June. The Deputy Commis- 
sioner dismissed K. 0. Chatterji s appeal, but 
in doing so, purported, in exercise of his 
revisional powers, to set aside the order of 26 th 
June. This rule was issued to consider the vali¬ 
dity of Mr. P. K. Banerji’s order forfeiting the 
petitioner’s bond and the order of the Deputy 
Commissioner dismissing the petitioner’s appeal. 
The main contention of the petitioner before me 
is that the bond being for the appearance of 
Sheomangal before Mr. K. Mohammad without 
any further provision that he should be produc¬ 
ed, if necessary, before any other Court to which 
the case against him might be transferred, thera 
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he^ been no breacb of the bond by reason of his 
failure to appear before Mr, Banerji and by the 
terms of S. 614, Criminal P. C., Mr. Banerji had 
no jurisdiction to declare the bond forfeited. 
As to the first point, there was a failure to ap¬ 
pear before Mr. K. Mohammed when the case 
was before him, so that the first objection to the 
forfeiture is without substance. The second objec- 
tion, however, is of a more serious nature. Sec* 
tion 614 provides: 

“Whenever it Is proved to the satisfaction, of the 
Court by which a bond under this Code has been taken 
. . . that such bond has been forfeited, the Court shall 
record the grounds of such proof and may call upon 
any person bound by such bond to pay the penalty 
thereof, or to show cause why it should not be paid”. 

The language of this provision is unambiguous 
that it is the Court by which the bond was taken 
that has power to take the necessary steps to 
enforce forfeiture of it. The Court of Mr. Banerji 
was not the Court which took this bond. Frima 
facte, therefore, the Court of Mr Banerji has 
no jurisdiction to declare the bond forfeited. 
That was the view taken by a Division Bench of 
the Bombay High Court in Fallahlidas Afoi/- 
rain Gupta v. Fluiperov (a. i. B (30) 1943 Bom. 
178: 44 cr. Ii. J. 549). There an accused had 
given a bond for his appearance in the Court of 
the Chief Presidency Magistrate. He attended 
in the Court of the Chief Presidency Magistrate 
and continued to do so until the case was trans- 
ferred to the Court of the eighth Presidency 
Magistrate. In that Court also he appeared on 
some dates, but, eventually, absented himself. 
The eighth Presidency Magistrate then proceeded 
under 8. 614 to forfeit the amount of the bond. 
It was held that when an accused executes a 
bond to appear before a particular Court, it is 
that Court alone which has jurisdiction to forfeit 
the bond and not the Court to which the case is 
subsequently transferred. There is a decision of 
a single Judge to the contrary in Hafiz Mns- 
taqi'niuddin v. Emperor, 27 cr. L. J. S77 : 
(A. I. R. (13) 1926 ALL. 297). Thera the bond was 
for attendance in the Court of the Cantonment 
Magistrate. This Court ceased to exist and all 
cases pending in it were transferred to the Court 
of the Special Magistrate, who proceeded to for. 
feit the bonds of the sureties for non-production 
of the accused. It was held that the Special 
Magistrate had power to do this. The reason 
given was that any other view of the law would 
produce most inconvenient results, since if an 
accused were on bail when a case was transfer, 
red, it would in every case be necessary before 
transferring the case to order his arrest or to 
require him to give fresh sureties. That result, 
however, is avoidable by bo phrasing the terms 
• of the bond that the undertaking is for the accus- 
ed to appear or be produced before a particular 


Magistrate or any other Magistrate to which tbo 
case is transferred. In the Bombay case to which 
I have referred the learned Chief Justico niado 

the suggestion in tho following language: 

“It would seem desirable to amend tho form of bond 
used in the Court of Presidency Magistrates so as t i 
ro-^uire attendance in the particular Court, or in tho 
Court of any other Presidency Magistrate, to wb.ch tbo 
case may be transferred”. 

The forfeiture being in the nature of a penal 
remedy, the conditions for it must bo proved 
strictly to exist. When a bond has been given to 
produce an accused in the Court of Mr. X, it is, 
no breach of the conditions of tho bond to failj 
to appear in the Court of Mr. Y, unless tho bond, 
is so conditioned that omission to appear inj 
either of tho Courts is expressed to entail thoi 
forfeiture. In my opinion, tho law is as stated 
in the Bombay decision, and I M'ould, therefore, 
set aside the order of forfeiture in this case and 
direct that the amount, if realised, be refunded. 

E.G.P. Bevision alloived. 
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Shearer and Sinha JJ. 

Harhinda Mahapaira — Plaintiff — Jp- 
pellant v. Varada Kamesicar Bao Haidu and 
others — Defendants — Bespondents. 

A. F. 0. D. No. 32 of 1941, Decided on 8th Auguit 
1947, from decision of Sub-Judge, Beebaropur, D/- 
13tb March 1940. 

(a) Grant_Evidence — Original deed of grant 

lost_Subsequent dealings with property admis¬ 

sible. 

Where the original title deed evidenciDg a grant is 
not forthcoming, evidence of subsequent dealings with 
the property may be admissible to show the nature of 
the grant. [Para 15] 

(b) Grant—Service grant — Nature of—Village 
inam granted for painting public temple deities-- 
Held grant created tenure in land burdened with 
service. 

Ordinarily, if the grant meant to create an office, it 
would also indicate the rule of successioD to the office, 
and ordinarily such a rule is that'of lineal primogeni¬ 
ture. [Para 16] 

Impartibility presupposes the existence of a rule of 

succession whereby the office is to be held by a certain 
determined person holding tho office for tho lime being. 

[Parn 16] 

A grant of a village for perfoiming the service of a 
religious and public nature (painting of deities in 
temples open to public) held did not create an office but 
created a tenure in land burdened with the performance 
of certain services. [Para 21] 

Under such tenure, each successive holder must be 

deemed to hold the tenure not by virtue of appointment 
of the incum^nt as upon a vacancy but by virtue of 
hla succeeding to the tenure by inheritance. [Para 24] 

(c) Civil P. C. (1908), O. 3, R. 4 — Admissions 
by legal practitioners—Admissions on questions of 
fact and not questions of law, bind clients. 

Concessions by the lawyers for tho parties at the 
trial, in so far as they may be said to be on questions 
of law, are not binding on the patties; hot in so far as 
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they are estimates of the evidence on the record, they 
may be said to be conclusions on questions of fact. 

[Para 16] 

Annotation : (’44-Com.) Civil P. C., 0. 3, R 4, N. 5. 

(d) Grant—Service grants—Service tenures are 
inalienable. 

Service mams, whether they are tenures in land 
burdened with service or are in the nature of a service 
10 bo remunerated by the usufruct of the land, are tn- 
aiienablo : Caso laic discussed. [Para 24] 

(e) Civil P. C. (1908), S. 11—Suit wholly dismis¬ 
sed —Adverse finding against defendant is not res 
judicata. 

Where a suit is dismissed on the finding that the 
plaintifl bad no right to sue but there is an adverse 
finding against the defendant on one point, the adverse 
finding is not res judxcata against the defendant in a 
subsequent suit between the parties. [Para 25] 

Annotation: (’44-Com.) Civil P. 0., S. 11, N. 109. 

(f) Civil P. C. (1908), S. 11 — Ex parte decree —. 

Constructive res judicata _ Mortgage of village 

granted as service inam — Suit by mortgagee — 
Plea that village was inalienable raised by defen¬ 
dants but not pressed as defendants kept ex parte 
—Ex oarte decision held operated as res judicata 
on question of alienability of tenure. 

"Where in a suit by a mortgagee of a village granted 
as a service inam, an Issue to the effect that the teoore 
was a religious service inam and therefore inalieoRble 
was raised but the issue was not pressed as the defeo' 
danls kept ex Tparte. the cx parte decision operates as 
res judicata in a subsequent suit for possession and 
accounts against the successors-in interest of the mort¬ 
gagee by successors-in-interest of the original tenure- 
holder on the point that the tenure was inalienable. 

[Para 25] 

Annotation: (’44-Com.) Civil P, C., S. 11, N. 19. 39. 

(g) Limitation Act (1908), Art, 144—Possession 
under invalid transaction—Mortgagee entering into 
possession as vendee under invalid sale executed 
by mortgagor himself — Possession for statutory 
period confers good title on mortgagee. 

Even an invalid transaction supported by possession 
for the statutory period conft-rs the right purported to 
be created by the invalid transaction. [Para 28] 

Hence, where the mortgagors themselves entered into 
several transactions of sale with the mortgagee purport¬ 
ing to extinguish the equity of redemption, thus con¬ 
verting the possession so far held as mortgagee into that 
of a vendeo, the possession if continued for the statutory 
period Confers a good title on (he mortgagee, even 
though the transactions of sale were invalid. 

[Para 28] 

Annotation : (’42-Com) Lim. Act, Arts. 142 and 
144 N 28, 60. 

(h) Limitation Act (1908), Art. 144 — Mortgage 
with possession — Sale of equity ot redemption to 
mortgagee—Sale found invalid— Mortgagee's pos¬ 
session from date of sale becomes adverse to mort¬ 
gagor. 

A mortgagee cannot, by a mere assertion of bis own 
or by a unilateral act on his own part, convert his p 'S- 
session as mortgagee into that of an absolute owneV. 
But where both the mortgagor and the mortgagee agree 
by a transaction, to which tbe> are parties, that the 
character of possession as mortgagee should change into 
that of possession as absolnte owner in spite of the in¬ 
validity of transaction to convey title at once, the pos¬ 
session so given can operate on the expiry o! the statu- 
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tory period to create title by adverse possession : Case 
law relied on. [Para 8 I 3 

Annotation: ('42-Com.) Lim. Aot, Arts. 142 and 144 
N 28. 

(1) T. P Act (1882), S. 60, Proviso— Right of re¬ 
demption — Extinguishment of, by act of parties— 
Adverse possession, for statutory period, of mort¬ 
gagee under invalid sale would extinguish right of 
redemption. 

The act of the parties coupled with possession for 
more than twelve years after that act, has the same 
efiect as the act of the parties, if that act were invalid 
in lawt Thus, tbe adverse possession of a mortgagee, 
for tbe statutory period, under an invalid sale of (he 
equity of redemption, would have tbe same efiect as the 
aot of the parties and would extinguish the right of re¬ 
demption. " [Para 32] 

Annotation : (’45-Com.) T. P. Act, S. 60 N. 22. 

(j) T. P. Act (1882), S. 60, Proviso — Right of re¬ 
demption — Extinguishment of — Extinguishment 
may take place by operation of law. 

Though S. 60 does not speak of extlDgulshment of 
the right of redemption by operation of law as distin¬ 
guished from act of parties or by decree of Court, it 
may take place by operation of law ; for example, where 
the mortgagee acquires tbe equity of redemption by in- 
bt-ritance or by adver^ie possession or the mortgagor ac¬ 
quires the mortgagee’s right by inheritance. 

[Para 33] 

Annotation : (’45-Com.) T. P. Act, 3. 60 N. 27, 

(k) Limitation Act (1908), Art. 148—Applicability 
— Right of redemption extinguished by adverse 
possession— Art. 148 does not apply. 

Article 148 would apply to a case where the right to 
redeem or to recover possession is still intact But where 
the mortgagee has acquired tbe right of full owner by 
adverse possession for more than twelve years, there is 
no eqniiy of redemption outstanding on whiob Art. 148 
can operate. [Para 85] 

Annotation : (’42’Com.) Lim. Act, Art. 148 N 4. 

L. Panigrahi, P, V. D. Rao and P. C. Chatterji 

— for Appellant. 

V. Qovmdarajachari, B. N. Das, G. D. Mohanty 
and B. K. Pal — for Respondents. 

Sinba J. — This is a plaintiff’s appeal from 
tbe deciaion of tbe learned Subordinate Judge of 
Berbampur, dated istb March 1940, dismissing 
bis suit for,possession of village Gbitrakari Lak- 
sbmipuram in tbe district of Ganjam, which be 
claimed as bis service tenure, as also for ac¬ 
counts of the usufruct of tbe disputed property 
and for payment of such amount as may be 
found due on such accounting. There was also 
an alternative prayer that, if tbe plaintiff were 
adjudged not to be entitled to tbe relief claimed, 
he, along with such other of the defendants second 
party as may be found to be so entitled, may 
be granted those reliefs. The following genealogi¬ 
cal table, which is not. in dispute between the 
parties, may be useful in understanding tbe 
plaintiff’s case and tbe defendants’ pleas in bar 
of the suit (omitting unnecessary names): 

(See genealogical table on page 199.) 

[2] The plaintiff’s case is that the village in 
question is a service tenure granted to Gbitrakar 
Harekrisbna Mahapatra, tbe ancestor of the 
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OHITBAKAR HARIKRISHNA MAHAPATUO 

Jogl Mabapatro 



l^ilakanthasBira 


PadmaDabba—Dalinio 


I 


I 

^aiaslDga 

I 

1 


1 


Tatini 


Simbadrl 

(D.3V 


1 

Bbimo 
(D. 3) 


I I 

Kurmanatba Lashminarayan 

Dinabandbu Bonamali (D. 5) Basude'bo (D. 6) 


1 

Cbandra 

I 

‘Ballabba 

Narayan 


Narayan (D. 4) 


1 

Syamasundar 

(D. 7) Brundaban (D. 8) 


I 


I 


Nityaoanda 

I 

Gopinatb^Jivan 


1 

Appanoa 
(d. issueless) 


Aladanmoban Lobongi 

I_ 


I 

Borojo 

I 


Laksbman (D. 14) 


Haii Krishna 

(D. 9) 


Qonraobandra 
(D. 10) 


1 

Bamalioga 

P. 11) 


I 

Satrugbono 
(D. 18) 


1 

Marbaoda 

(Plaintifi) 


1 

Slmbadrl 
p. 15) 


1 


Gourabari 

(died) 


plaintiff and of the defendants second party, that 
is to say, defendants 2 to 15. This grant is said 
to have been made about 200 years before the 
institution of the suit, as would appear from 
para. 1 of the plaint. But the documentary evi¬ 
dence would make it out that the grant was 
made in or about the year 1700 A. D. by the 
then Eaja of Parlakhemedi as a remuneration 
for pointing the idols in th© temples of Sri 
Jagannath Swamy in the town of Parlakhemedi 
and of Gopinath Swamy in Luhuri. That grant 
is said to have been confirmed in 1862 by the 
Inam Commissioner after making necessary and 
proper enquiries, and the title deed was issued 
in the name of Samo. a grandson of Harekrishna, 
and of Gopinath. his great grandson. The grant 
is clauned to have been made for pubhc and 
religious service, and was as such impartible and 
inaUenable both by law and custom. The ofiBce, 
as a remuneration of which the said grant is 
said to have been made, is alleged to devolve 
upon the person or persons in the family of the 
original grantee appointed as chitraTcar (painter) 
from time to time by the Maharaja of Parlakhe¬ 
medi in his capacity of the trustee and Dharma- 
karta of the aforesaid deities. The plaintiff then 
made a detailed statement of the transactions 
in respect of the inam village between members 
of hieiamUy and the defendant first party, that 
is to ^y. defendant 1 or his predecessors-in-title, 
which will be noticed in detail hereinafter. The 
plaintiff claims that the usufruct of the village 
has satisfied the usufructuary mortgages in favour 
of defendant 1 or his predecessore-in-title, about 
ten years before the institution of the suit. The 
plaintiff laid bis claim on the ground tlmt he 
had been appointed by the Maharaja of Pajla- 
khemedi defendant 16 seven or eight years before 
the suit when the cause of action is alleged to 


lave arisen. It may be noted that the suit was 
jommenced in forma pauperis, and the appeal 
ilso was allowed to be prosecuted as a pauper. 

[31 Toe suit was contested by defendant l 
)nly chiefly on the allegations that not the whole 
grillage but only 50 acres out of the village was 
^ranted by an ancestor of defendant 16 to the 
Original grantee as an absolute grant burdened 
with the service of painting the idols aforesaid 
but not for any public or religious service; that 
the grant was not inaUenable and impartible by 
law and custom as alleged by the plaintiff, or 
that it devolved for the time being on a mem- 
her of the family of the grantee appointed as 
chxtrakar\ and that, as a matter of fact, all the 
share-holders in the grantee’s family have baen 
exercising rights of ownership by alienating their 
respective shares in the grant by gifts, mort¬ 
gages and sales to third parties. Defendant 1 
claimed to have acquired absolute title to the 
property in suit by a number of private sales by 
some of the defendants second parly or their 
ancestors as also by auction-purchase at ^urt 
sales as will presently appear. It was also claim^ 
on behalf of defendant 1 that be had acquired rights 
by adverse possession against the true owners, 
as he had been possessing the whole village since 
after 1922 when the usufructuary had 

been fully satisfied. It was also pleaded that the 
suit wae barred by limitation and by res 
ca«a in view of certain decisions to be noticed 
hereinafter in detail. It was also contended that 
neither the plaintiff nor defendant 16 had any 
right to sue for possession, as the reversion m 
the inam was vested in the Government. Some 
of the defend ants second party filed formal written 
statements supporting the plaintiff’s case. 

[ 4 ] The most important issues joined between 

the parties were: (l) what is the extent of tha 
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original grant to the plaintiff’s ancestor ; ( 2 ) what 
is the nature of the grant and whether the previ¬ 
ous decisions between the parties on that ques¬ 
tion operated as res judicata either against the 
plaintitf or defendant 1 ;'{3) whether the sales in 
favour of defendant l were valid and binding on 
the plaintiff'; ( 4 ) whether the suit is barred by 
limitation and whether defendant i has acquired 
title by adverse possession ; and, lastly, whether 
the plaintiff is entitled to accounts from defen¬ 
dant 1 in respect of the usufruct of the property 
in suit. 

[ 5 ] On a review of the evidence, oral and docu¬ 
mentary, adduced on behalf of the parties, the 
learned Subordinate Judge held that the extent 
of the original grant was only 50 acres, that the 
rest of the lands of the village were possessed 
by the plaintiff’s family by way of encroachment; 
that the previous decision of the District Judge 
of Gaujam could not operate as res judicata 
against defendant 1 as regards the nature of the 
grant; that the original grant in respect of the 
60 acres was a service tenure for painting the 
idols, being in the nature of a religious and public 
service, and was inalienable, and, consequently, 
the sales were invalid ; but that as regards the 
remaining lands of the village, which are out¬ 
side the grant proper and “freehold ordinary 
joint family property,” the sales were valid and 
binding on the plaintiff and the defendants second 
party. On the question of limitation and adverse 
possession, be held that the suit was barred by 
limitation and adverse possession of defendant l 
in respect of the 50 acres of the inam proper. 
In the result, ho dismissed the suit with costs to 
defendant 1. The plaintiff was made liable to 
Government for the amount of court-fees leviable 
on the plaint. 

[6] It will bfe convenient to state in a chrono¬ 
logical order the admitted facts of the case or 
facts which have been proved by unimpeachable 
documentary evidence. The original grant ap. 
pears to have, been made to CbitrakarHarekrishna 
Mahapatra about the beginning of the ISth cen¬ 
tury by the then Maharaja of Parlakhemedi for 
painting the idols aforesaid. The grant was con¬ 
firmed by the Inam Commissioner after making 
the necessary enquiries in 1365, and the title 
deed, Ex. a (2) confirming the grant to Samu and 
Gopinatb, representing the two branches extent 
of the original grantee’s family, w’as granted 
in February 1868. It is-stated that Samu and 
Gopinatb were the holders of the inam for the 
time being, and that 

“Ihis inam is conGrmed to you and youc successors, 
subject to the existing quit rent of Rs. 10-0-0 payable 
to the zamindac pei annum, to ba held without intec' 
ference so long as the conditions of the grant are duly 
fulfilled.” 

In 1885, three registered usufructuary mortgage 


bonds were executed in respect of the entire 
village in favour of Madan Patro as representing, 
his family. Those documents have not been pro- 
duced, and the exact terms thereof are not before 
the Court; but it is said that they were for a 
term of years. The terms of those mortgages- 
were extended by fresh mortgages executed in 
1809 and 1900. 

[ 7 ] In 1905, Madaua Patro aforesaid instituted 
a suit to recover possession with mesne profits 
against the mortgagors and the members of - 
their family on the allegation that the defejidants 
held the village in three equal shares, and that 
they had, with the help of the other defendants, 
who were cultivating raiyats, taken w’rongful 
possession of the property, although the plaintiffs 
were entitled to continue in possession of the 
property until 1910-11 in liquidation of the entire 
mortgage debt covered by the three mortgages 
of the year 1835 and the six mortgages of the 
years 1899 and 1900. The suit was contested by the 
defendants on the ground that they bad tendered 
the mortgage money outstanding on those trans¬ 
actions. But the Court (District Judge of Ganjam) 
decreed the suit, bolding that the tenders were 
not valid, and that the defendants should pay to 
the plaintiffs the amount found due within the 
time fixed by the Court, and that, in default of 
such payment, the plaintiffs be placed in posses- 
sion of the mortgaged property until the debt 
was discharged. From this decision of the trial 
Court, dated SOth September 1907, an appeal was 
preferred to the Madras High Court by one Baya 
Sao, who was the transferee from the original 
plaintiff. The judgment of the High Court is 
Ex-D, from which it will appear that the decision 
of the trial Court was reversed, and the pUintiff- 
appellant was held to be entitled to continue 
in possession until the mortgage dues had been 
satisfied. The judgment of the High Court is- 
dated 7 th March 1911, 

[8] In pursuance of the decree of the High 
Court, delivery of possession was given to Baya 
Sao on 5tb March 1914. In the meantime in the 
years 1903 and 1909, nine simple mortgage bonds 
appear to have been executed by different 
branches of the family of the grantee in favoui- 
of defendant 1, or Baya Sao, or some other 
persons who may be described as the predeces- 
sors-in-interest of defendant 1. Between the 
years 1914 and 1918, six sale-deeds were executed 
by some of the defendants second party in 
respect of one-ninth share each in the village in 
payment of the simple mortgage bonds executed 
by them respectively. In 1916, some of the defen¬ 
dants, who had not executed sale-deeds in respect 
of their shares, instituted a suit, being Suit no. 

of 1916, for declaration that the sale-deeds of the 
years 1914 and 1915 in respect of four-nintba 
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share in the equity of redemption were invalid. 
Ore of the issues raised in that suit was whether 
ufe village was alienable and partible, and the 
'wourt was inolined to hold that the inain was 
inalienable and impartible, though the plaintiffs 
in that suit had admitted that the produce had 
been divided into nine shares for the nine 
branches of the family then in existence. The 
Court held, in the result, that defendant 6 was 
in possession as transferee of the rights of the 
mortgagee deoree-holder in the suit which went 
up to the Madras High Court, as aforesaid, and 
as such the plaintiffs* suit for possession must 
fail. • 

[9] As the suit was dismissed with costs to 
the contesting defendant, who was defendant C, 
he could not have gone in appeal from the judg< 
ment in which the finding was recorded by the 
Court in favour of the plaintiffs to the effect that 
the inam was inalienable and impartible. This 
has been sought to be utilised as res judicata in 
this suit also against defendant 1 who was defen¬ 
dant 6 in that suit. In 1919, some of the defen¬ 
dants, including the plaintifi’s father, who had 
not executed sale-deeds in respect of their remain¬ 
ing three-ninths in the equity of redemption, 
made an application under s. 47, Civil P. C., 
which was registered as E. A. 87 of 1019, for 
accounts and for possession on the ground that 
the mortgage decree passed by the Madras High 
Court, as stated above, had been satisfied. This 
case, along with E. A. 29 of 1921, was heard by 
the District Judge of Gaujam who held that the 
mortgage dues as ordered by the Madras High 
Court bad not been satisfied until the end of 1330 
Fasli as claimed by the applicant-judgment- 
debtors. In that view of the matter, the appli- 
cation stood dismissed by the District Judge's 
order dated 6th May 1923. In the meantime, 
defendant 1 as plaintiff instituted two suits, being 
suit NO. 3 of 1922 and Suit No. 4 of 1922, for en¬ 
forcing the mortgages executed by the defendants 
in those suits in respect of one-ninth and two- 
ninths share in the equity of redemption. Those 
suits were decreed, the first on contest and the 
second ex parte. 

[lo] Delivery of possession appears to have 
been taken of the two ninths share on 28th March 
1924, {vide EX.3 (f)) and of the one-ninth share on 
22nd November 1924, {vide Ex. 3 (j)). Thus, by 
that time defendant 1 bad obtained sale deeds in 
respect of six-nioths and auction sales resulting 
in delivery of possession in respect of the remain¬ 
ing three-ninths share in the equity of redemption. 
On the basis of these transactions, defendant l 
claims that the families of the plaintiff and 
the defendants second party have lost all interest 
in the village, even the equity of redemption, in 
respect of the usufructuary mortgages which 


formed the subject-matter of the suit which went 
up to the Madras ILgh Court, and which the Dis¬ 
trict Judge had held to bo subsisting until May 
1923. On the other hand, these transactions oi 
sale and auction sale and delivery of possessioi; 
have been attacked by the plaintiff as invalid 
and, at any rate, inoperative to affect his in¬ 
terest, that is to say, of the holder of the ina)/: 
service tenure for the time being, on tbo footing 
that he acquired the right to sue by virtue of the 
appointmet to the office of painter in 1931, about, 
seven years before the suit was instituted on 
12th April 1933. On the other baud, on behalf oi 
the contesting defendant, it has been contended 
that the plaintiff’s claim is barred by res jud-- 
cata by virtue of tho decision, though ex i-Artc, 
in suit NO. 4 of 1922, of the Subordinate Judge’s 
Court of Berhampur. He also claims the pro- 
perty by adverse possession since after the 
alleged full discharge of tho usufructuary mort¬ 
gages sometime in 1922. 

[li] The first question which was raised in 
this Court on behalf of the appellant, as the 
finding of tho learned Subordinate Judge wa: 
against him, was tbo question of the extent oi 
the inaui grant, (.Vftor discussing the evidence 
his Lordship concluded that the whole village, 
and not only aO acres in tbo village, constituted 
the grant. His Lordship proceeded; ) 

Cl 2 ) The next question that arises for consi¬ 
deration is the nature of the grant which admit¬ 
tedly was made about the beginning of tbe eighte¬ 
enth century to tbo common ancestor of the plain¬ 
tiff and tho defendants second party. According to 
the plaintiff, it was a Devadayaui Mokhasa vil¬ 
lage granted by the then Raja of Parlakhemedi 
for rendering the “religious service” of painting 
annually the idols already referred to. It was 
also alleged by tbe plaintiff that the 
being for public and religious service is inalien¬ 
able and impartible both by law and custom, 
and it devolves on the person or persons in tbe 
family of the grantee appointed as chitrakar 
from time to time by the Maharaja of Parlakbe- 
medi, and that the income of tbo village was in 
lieu of tho services to be rendered by them. It 
was also stated that tbe other members of the 
family excepting those discharging the services 
referred to above had no right to possession or 
enjoyment of any interest in tho village, the 
same being a mokhasa village and as such impar¬ 
tible and inalienable. Those are all tho allega¬ 
tions in the plaint bearing on the nature of tbe 
grant. It w’as further .averred that, in 1862, tbe 
grant was confirmed by the Inam Commissioner 
on condition of rendering the services for which 
the grant had originally been made. On the 
other handi the contesting defendant denied that 
it was devadayam or was meant foe religious 
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services or that it was for public and religious 
purposes and as such inalienable and impartible 
or that the inam devolved on a member of the 
family of the grantee appointed as chitrakar 
from time to time or that the other members of 
the family had no right to the lands or the 
emoluments aa alleged in the plaint. Though it 
was admitted by defendant 1 that it was an 
absolute grant burdened with the service of 
painting the idols”, it was an inam which was 
alienable and partible in which all the members 
of the family were interested as share-holdera, 
and hid been dealing with the property with 
triird parties by gifts, mortgages and sales. 
Hence, in the words of the Judicial Committee, 
according to the plaintiff, it was the grant of 
an office the performance of whose duties was 
remunerated by the use of the lands of the vil¬ 
lage”; whereas, according to the defendant, it 
was “the grant of an estate burdened with a 
certain service.” 

[13] The best evidence to determine this ques¬ 
tion would have been the original document, if 
any, whereby the grant was made. But, accord¬ 
ing to the earliest document on the record, Ex. 
B, it was stated by the then holder of the inam 
Samo Mahapatra, that “the pattas ‘check- 
bandi’ etc., documents relating to this were lost 
during the Mabarata insurrections”. According 
to this earliest statement of the then holder of 
the village made in respect of the state of af¬ 
fairs up to 1261 Fasli (1851 A. D.), the grant was 

made ; .. , 

“For being enjoyed permanently, to one cmtEaKari 
(painter) Hatekriebna, ' the ancestor of the^ present 
Mokbasadar, for rendering services as painter,” 

This earliest description of the nature of the 
grant by the grandson of the original grantee is 
more consistent with the view that it was the 
grant of an estate burdened with the service 
of painting the idols, and not the grant of an 
office the performance of whose duties was to 
be remunerated by the usufruct of the lands of 
the village. 

[14] Learned counsel for the appellant laid 
great stress on the last sentence in that state¬ 
ment to the effect that “this village has at 
present been in the enjoyment of the present 
Mokhasadar in order of succession,” In my 
opinion, this statement is rather equivocal : it 
may be consistent with either view of the mat¬ 
ter. The term ‘‘succession”, on which particular 
stress was laid, may be used in the sense of 
succession to the office or of succession to the 
property by inheritance. In the extract from the 
Inam Register of the village of 1271 Fasli (1661 
A. D,), vide Ex. I (a), the inam is shown as 
hereditary, and “the present holders” of the 
inam were Samo and Gopinath in equal shares. 


In Ex. I (b), extract from the Inam Register of 
the year 1866, the same two persons are shown 
as holding the inamt the classification of the 
inam being “painting service”. The subsequent 
transactions, including the enquiry by the Inam 
Commissioner, or his assistants, proceed on the 
assumption that it was a service tenure of^ a 
religious nature. Hence, the title deed, which 
followed the enquiry aforesaid by the Inam 
Commissioner, was granted to Samo and Gopi¬ 
nath as “holders of the inam for the time be¬ 
ing”, upon which great stress was laid by coun- 
ael for the appellant. He also emphasised the 
fact that, according to the recitals in this •docu¬ 
ment of title granted by the Inam Commis¬ 
sioner: 

“This inam is conBrmed to you and your successors 

.so long as the conditions of the grant are 

duly fulfilled”. 

[ 15 ] Learned counsel for the plaintiff-appel¬ 
lant contended that the grant was to. successors, 
and not to assigns also, thus indicating, accord¬ 
ing to his contention, that it was not to be trans¬ 
ferable. This contention may be sound so fat 
as it makes the grant inalienable ; but it does 
not throw any light on the question of whether 
it was a grant of an office as distinguished from 
the grant of an estate. As the original title deed 
evidencing the grant is not forthcoming evidence 
of subsequent dealings with the property may 
be admissible to show the nature of the grant. 
With reference to the genealogical table of the 
family of the grantee, it would appear that out 
of four branches of Jogi Mahapatra, only two 
are extant. In the documents referred to above, 
Samo of the one branch and Gopinath of the 
other branch were shown as owning an equal 
share in the village ; but in the mortgage-trana- 
actions of the year 1885, refewed to above, in¬ 
stead of the two branches owning half and half, 
the property is shown as being possessed in three 
equal shares, one share by one branch and two 
shares by the other branch, by some process 
not known to law nor explained in the evidence 
in this case, and, in the mortgage transaotions 
of the year 1908 and 1909. nine simple mortgage 
bonds, each in respect of one-ninth share in the 
village, were executed, and the subsequent trans¬ 
actions of sale either voluntary or involuntary 
proceed on the same basis of each branch hav- 
ing one-ninth share, that is to say, accepting 
the previous division of the property in three 
equal shares. These transactions, if they are 
any evidence of the nature of the original grant, 
would indicate that the property was not cer- 
tainly impartible, though it may have been in¬ 
alienable. Such a state of affairs would b© 
inconsistent with the plaintiff’s case that the 
grant created an office which was to be remuner- 
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aied by the uaufcuot o! the village, because an 
office presupposes an appointment following a 
certain rule of suoce^ion, if the office were to 
be hereditary. It is common ground between 
the parties that the grant was to the family ; 
according to the plaintiff, it was one or more 
members of the family ^o be nominated by the 
then Raja of Parlakhemedi, who should hold 
the office of the painter; whereas, according to 
the defendant, the grant was to the entire family, 
and every member of the family was entitled 
to render the service without there being any 
occasion or necessity for making a nomination 
by the Baja. 

[16] Ordinarily, if the grant meant to create 
an office, it would also indicate the rule of suc¬ 
cession to the office, and ordinarily such a rule 
is lineal primogeniture. But in this case the 
plaintiff is not the eldest in the eldest line; as a 
matter of fact, he is the eldest in the youngest 
line of the younger of the two branches. The 
plaint also is silent as to the course of devolu. 
tion of the office. Imparfcibility presupposes the 
existence of a rule of succession whereby the 
office is to be held by a certain determined per¬ 
son holding the office for the time being. But 
there is no indication in the pleadings or in the 
evidence of any such course of devolution. On 
the question of appointment also we have the 
evidence of the plaintiff as p. "W. 1. Though he 
speaks of his own appointment as the bolder of 
the office, be does not speak of the appointment 
of his predecessors in office eo 7iomine, He 
speaks of his father, his uncle and bis grand¬ 
father, thereby meaning Gopinath, as doing the 
work of painter before him. But bis evidence 
that only one man bolds the office at one time, 
and that be has to be selected from the family, 
presumably by th^ Baja, is not borne out by the 
documentary evidence on the record, inasmuch 
as the documents, already referred to, speak of 
Bamo and Gopinath being holders for the time 
oeing simultaneously. Hence, his statement that 
only one man holds the office at a time does not 
appear to be correct. Similarly, his evidence 
that the income of the Mokhasa (service tenure) 
is enjoyed by the office holder to the exclusion 
of the other members of the family is wholly 
contradicted by the documentary evidence al¬ 
ready referred to. Since 1853, as we have seen, 
the indications in the record are that the pro¬ 
perty in question was held by two branches of 
the original grantee’s family, subsequently the 
property came to be held by three branches in 
■ equal shares not strictly in accordance with the 
rules of Hindu law of inheritance, and later still 
by nine sub-branches of the family. This would 
■go to show that the evidence that the property 
Is held by one member of the family at a time 


and is enjoyed by him as the holder of the office 
for the time being is not correct. Hence, in my 
opinion, there is no satisfactory and sufficient 
evidence in support of the allegation that the 
grant related to an office which was remunerated 
by the usufruct of the village, only one member 
of the family holding the office to the exclusion 
of the others either in the discharge of the duty 
attaching to the grant or in the enjoyment of 
the property. It is, therefore, not surprising that 
it was conceded by the lawyers for the parties 
at the trial, as it appears at p. 29 of the paper- 
book, that the grant was of land burdened with 
service, and that it was Government, and not 
the zaviindar, who could resume the grant on 
failure to perform the service. These concessions 
in so far as they may be said to be on questions 
of law, are not binding on the parties; but, in 
so far as they are estimates of the evidence on 
the record, they may be said to be conclusions 
on questions of fact. 

[ 17 ] It may also be relevant to note that the 
statutory provisions in the Madras Presidency 
made from time to time relative to public offices 
held in a village do not admittedly apply, nor 
have they been shown ever to bave applied, to 
the grant in question. Madras Regulatinn XXV 
of 1802 or Madras Regulation VI of 1831 or 
Madras Act II (2] of 1894 and Madras ACt in [8] 
of 1895 do not apply to the present case. If those 
provisions had been applicable, other considera¬ 
tions would arise as would appear from the 
judgment of Varadaobariar J. in the case of 
JdidadavoleRainalingam v.JV idadavoleVeera- 
hliadradii, 69 Mad. 51 : (A. I. R. (22) 1935 Mad. 
914). These statutory provisions being out of the 
way the case has to be decided with reference 
to the evidence on the record and the case law 
bearing on the question of the nature of the 
tenure in this case. 

fl8] Sir Lawrence Jenkins C. J. in the case 
of Lakhamgavda v. Kesliav Annaji 28 Bom. 
305 : (6 Bom. L R. 864) has summarised the case 
law in these words ; 

“The cases appear to us to establish that the combi¬ 
nation of an interest in land and an obligation as to 
service may fall at least under three beads; there may 
be a grant of land burdened with service, there may be 
a grant in consideration of past and future services, 
and there may be the grant of an office the services 
attached to which are remunerated by an interest in 
land." 

And he further ruled that in either of the first 
two classes of grants it may be made a condition 
that the interest in the land should cease when 
the services are no longer required ; but. in the 
absence of a provision to that effect, lands held 
under those grants are not resumable at all. In 
the present case the question of resumahUity 
does not arise. 
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[ 19 ] One of the earliest cases of the Madras 
High Court decided by a Full Bench was the 
case of Venkata y. Rania 8 Mad. 249. It 
related to a hereditary village oflice and the 
result of enfranchisement of the ina77i lands. In 
the course of his judgment, Turner 0. J. observed 
that, under Regulation VI of 1831, the emolu¬ 
ments attached to the office of village karanam 
were wages for the performance of public duties, 
and further observed as follows : 

“When the emoluments consisted of land, the land 
did not become the family property of the person 
appointed to the office, whether in virtue of an heredi¬ 
tary claim to the office or otherwise. It was an appanage 
of the office inalienable by the office holder and 
designed to be the emolument of the officer into whose 
hands soever the office might pass. If tbe Revenue 
Authorities thought fit to disregard the claim of a per¬ 
son who asserted an hereditary right to the office and 
conferred it on a stranger, the person appointed to the 
office at once became entitled to the lands which 
constituted its emolument.” 

[20] With reference to the question of alien* 
ability and partibility, he made the following 
observations : 

“Although Regulation II of 1806 had expressly de¬ 
clared that the lands attached to tbe office should be 
inalienable- from the office, it happened in some in¬ 
stances that while one member of a family was recog¬ 
nized as the office holder, other members enjoyed parts 
of the inam lands which constituted the emoluments of 
the office. This enjoyment w'as not and could not be 
recognized as legal (Circular Orders, Board of Revenue, 
26th October 1658 ; I9ih March 1852 ; Macleane’s 
Standing Orders of the Board of Revenue, page 244; 
Alyamalummal v. Vencatoevianj 2 M. S. D. 85), and 
could only be held by sufferance on the part of the 
persons actually appointed to the office.” 

These observations may have been of some assis¬ 
tance to the appellant in tbe sense that it may 
have been argued on bis behalf with some 
amount of plausibility, as was attempted to bo 
done by learned counsel for tbe appellant, that 
tbe instances of dealings with the property in 
specific shares were mere attempts by other 
members of tbe family to assert a title which 
was not vested in them. But the argument can 
avail only when it is satisfactorily proved that 
an office was created in the present instance, 
and the usufruct of the village was only meant 
to ba the emoluments of the office. But, as 
already indicated, in this case there may have 
been the office of painter, but there is no indica¬ 
tion in the documentary evidence in this case 
that it was to be a particular person following a 
particular line of devolution : on the other hand, 
the indications are that the entire family was 
beneficially interested in the inam lands and 
perhaps collectively responsible for the due per¬ 
formance of tbe duties, tbe rendering of which 
was condition precedent to the bolding of tbe 
inam lands. 

[ 21 ] The decision of the Full Bench of the 
Madras Higb Court, referred to above, hod been 


adversely criticised in latec decisions of tbe same 
Court in Subbaraya Mtidali v. Kamu Chettit 
23 Mad. 47 ; (9 M. L. J. IGO) and Gunnaiyan v. 
Kamakclii Ayyar, 26 Mad. 339; but the Judicial 
Committee of the Privy Council in tbe case of 
Musti Venkata Jagannadha v. Miisti Veera- 
bhadrayyat 44 Mad. 613^: (A. I. B. (9) 1922 P. Ci 
96) approved the Full Bench decision in Venkata 
V, Mama, 8 Mad. 249, and disapproved 
those in the two later cases, referred to above. 
In the course of their judgment, their Lordships 
of the Judicial Committee made the following 

pertinent observations : 

“It is accordingly clear that since that time in 
Madras the Karnam of the village occupies his office 
not by hereditary or family right, but as personal 
appointee, though in certain cases that appointment is 
primarily exercised in favour of a suitable person who 
is a member of a particular family. It would accordingly 
appear, apart from the authorities, that lands held os 
appurtenant to tbe office so enjoyed should continue to 
go with that office and should accordingly be im¬ 
partible.” 

On the other hand, in the present case it is both 
parties’ case that the lands are held on a here¬ 
ditary basis, and none but a member of the 
family can discharge the duties attaching to the 
holding of the tenure. Tbe plaintiff has nowhere 
made out the case that it is open to the Raja of 
Parlakhemedi to appoint a stranger to the plain¬ 
tiff's family to perform the duties attaching to 
the tenure. Hence, in my opinion, it cannot be 
said that the original grant created an office, 
and the lands of the village in question were 
only meant as a remuneration for the services 
to be rendered by the holder of the office for 
the time being. 

[ 22 ] If the grant did not create an office, but 
created a tenure in land burdened with the per¬ 
formance of certain services can it be said that 
the lands comprising tbe tenure could be alie¬ 
nated without reference to the service ? In this 
case the service was of a religious and public 
nature in so far as the painting of deities in the 
two religious establishments containing the tem¬ 
ples could not be done by anybody and every 
body, and the temples are open to public. Ac¬ 
cording to the plaintiff’s evidence, the painting 
could be done by persons of a class who could 
be allowed to touch the deities, and, therefore, 
the permission of the Raja was necessary. Fur¬ 
thermore, painting of the deities in question 
required knowledge of the technique, as described 
by the plaintiff in his evidence, and naturally, ■ 
therefore, it was of specialized nature. That is 
a reason why the plaintiff’s family, being pain¬ 
ters by hereditary profession, was commissionsd 
by the then Raja of Parlakhemedi to perform 
those services. In the nature of things, therefore, 
as the usufruct of the lands went with tbe ser¬ 
vice, which was to be confined to the plaintiff s 
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family as chosen by the DharmaUarta, the pro. 
parties could cot bo allowed to go out of the 
family. If the properties were transferred to 
persons not qualified to perform the duties at¬ 
taching to the tenure, the very object of creating 
the tenure would be defeated. Hence, apart from 
considerations of precedents, in my opinion, it is 
clear that the lauds comprising the tenure are 
inalienable. 

[23] In the case of 2:^etl Anjaiieyalu v. Sri 
Veiuigopal RiceMiU^ Lfi., 45Mad.620:(A.l.R. (9l 
1922 Mad. 197 (F.B.)) it was held by a Full Bench 
that lands held on temple service tenure are not 
subject to attachment in execution of a decree, 
as the sale of such lands is opposed to publio 
policy and the nature of the interest affected. 
Their Lordships in that case approved the pre- 
vious deoiaiODS of that Court in the oases of 
PaT<liiam Pillay v. Seetharama Vadhyart.li 
M.Ii.J. 184 : (27 Mad. 465) (relating to a spiritual 
office in a village); Govinda Goundar v. Ram- 
ien, 25 I.C. 600 : (A.i.r. ( 2 ) 1915 Mad. 335 ) (re¬ 
lating to a service inam for the performance of 
service in a temple); &ndVenJcataranga Charlu 
V. Krishncimma Charhi, 12 I. c. 710 : (1911-2 
M.W.N. 473) (the exact nature of the service inam 
not being clear from the report). In the case of 
Subhayya v. Settipalli Ramayya, A. I. B. (12) 
1925 Mad 1016 : (91 I. O. 666) it was held by a 
eingle Judge of that Court, following the decision 
in Neti Anjaneyalu v. Sri Venugopal Rice 
Mill Ltd., 46 Mad. 620: (A.I.B. (9) 1922 Mad. 197 
(P.B.)) that Devadayam inam lands are inali¬ 
enable. A Division Bench of the same Court de¬ 
cided in the c&SQoi Kadiyala Basioayyal^aidu 
'^.Munisami Reddi, a.i.r. ( 12 ) 1925: Mad. 1155: 
(66 i.o. 1041) that the inamdar cannot effect a valid 
sale of the inam property, and that such a sale 
is not valid even daring bis life time, though it 
is legal for him to alienate lands burdened with 
public services temporarily by way of a lease for 
a term. The nature of service to be rendered by 
the inamdar was that of musicians in a temple. 
Their Lordships relied upon the observations in 
the Full Bench decision reported in Neti Anja¬ 
neyalu V Sri Venugopal Rice Mill Ltd., 45 
Mad. 620 : (AI.E. ( 9 ) 1922 Mad 197). 

[24] Other instances of inalienable service 
inams are reported in the case of Sundara 
Raju V. Seshadri, A. i. R. (15) 1928 Mad. 36 : 
(106 I. 0. 426) {arohaham service inam); in the 
cas9 of Velu Pillai v. Secretary of State, a.i.r. 
(15) 1928 Mad. 852 ; (107 IO. 786) (relating to an 
inam granted for the support of the piper of a 
temple at Madura); in the case of V. E. Rama- 
natlian CJiettiar v. Kalidasa Kavandan, A.I.R. 
(23) 1936 Mad. 559: (163 I. C. 724) (temple service 
inam); in the case of Soora Ramahrislinamma 
v. Pasuviarthi Venkata Suhhiali, A.I.R. (22) 


1935 Mad. 252 :(68 Mad, 389) (Desabftudham inaui, 
that is, grunt of hind or of rovonuo as compen¬ 
sation for tlio construction of a tank, well or 
channel^ and in tho case of td.i v. 

Ramndii,\.\.B.. (‘2G'i 1939 Mad. 6G7:(l.B.R. f 1040) 
Mad. 123) following the cases reported iu S^^or>t 
Ramal-rislniiim ma v. l\(SU);i'trt>ii Venkato- 
Subbiah, A. I. B (22) 1035 Mad. 252 : (63 Mad. 
389); V. E. R-im nintJi'iyi Chetti<tr v. Kitlid^ts i 
Kavandan, a.i.r. (23^ 1936 Mad. 650 : (1G3 I. c. 
724) and Gokavarapu Sii'inni v. Satheyya, 
A.I.R. (23) 1036 Mad. 233 : (59 Mad. 354 (P.B.)). 
The l& 3 tc&seo(Gokavarapnt^wajm y. Satheyya, 
A. I. R. (23) 1936 Mad. 233 ; (50 Mad, 354) was 
the decision of a Full Bench of the Madras 
High Court in w’hich their Lordships held that 
the attachment of the standing crop on the 
potter service inam land in execution of a decree 
is contrary to law in view of the provisions of 
S. 5 of Madras Act ill [3] of 1895. Hence, this 
case stands on a special footing, and those con¬ 
siderations do not apply to the present case. But, 
all the same, the preponderance of judicial autho¬ 
rity appears to be in favour of the view that 
service inams, whether they are tenures in land 
hardened with service or are in the nature of a 
service to be remunerated by the usufruct of the 
land, are inalienable. The distinction between 
those two kinds of service tenures may be rele- 
vant on the question of resumability or of whe 
ther the holder for the time being holds in his 
own rights by virtue of appointment or through 
his predecessor by way of inhoritanco. This dis¬ 
tinction will have to be discussed when the ques- 
tion of res judicata and adverse possession will 
be canvassed hereinafter. Hence, this case will 
have to be decided on the footing that the tenure 
created not an office to be remunerated by the 
usufruct of the land but was a tenure in land 
burdened with the service aforesaid. That being 
so, each successive holder must be deemed to 
hold the tenure not by virtue of appointment ofj 
the incumbent as upon a vacancy but by virtue' 
of his succeeding to the tenure by inheritance. 

[25] The next question to be determined is 
the plea of res So far aS the plea is 

raised against defendant 1, it rests on the decision 

of the District Judge in original Suit No. 5 of 
1917 in which some members of the plaintiff's, 
family, including his father, had sued the other 
members and defendant 1 for a declaration that 
the sales in favour of defendant 1 were invalid. 
The finding in that case was that the village 
was a religious service tenure which was not 
alienable and partible. This finding has been 
sought to be used as res judicata against defen- 
dant 1. But tho answer to this plea of res 
judicata is that the suit was dismissed on the 
finding that the plaintiffs had no right to sue, 
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inasmuch as they wei-e estopped by their own 
transactions of the mortgages aforesaid from 
questioning the alienations. As the suit was dis. 
missed, the successful defendant could not have 
gone up in appeal to have the adverse finding 
on the issue of res judicata set asiie. Hence, it 
is perfectly clear that the plaintiff cannot suc¬ 
cessfully urge the plea of res judicata against 
defendant 1. On the other hand, the decision in 
Original Suit i^o. 4 of 1922 is sought to be used 
as res judicata against the plaintiff, who was 
a party to that suit. The learned Subordinate 
Judge bad held, on the authority of the decision 
of their Lordships oi the Judicial Committee in 
Jalandhar Thakur v. Jharnla Das, 42 cal. 
244 ; (a. I. R. (1) 1914 P. C. 7'^), that the deci- 
sion. albeit an ex parte decision in that suit, 
was not res judicata against the plaintiff, inas- 
mnch as he was claiming in his own rights as 
successor to the office of painter. In my opinion, 
this finding is not correct. Having already held 
that the tenure in question was not an offence 
but a hereditary interest in land eubject to 
rendering of service, the plaintiff cannot be said 
in law to have acquired an interest in the pro¬ 
perty except by inheritance. In the mortgage 
suit, the plaintiff’s father and the plaintiff him- 
self could have and should have pressed the 
issue which was raised in the written statement 
to the effect that the tenure was a religious 
service inam, and. therefore, not inalienable; 
but that issue was not pressed, as the defendants 
kept ea; parte. If the issue had been pressed, it 
would have been a very material issue to be 
determined in that case before the mortgage suit 
could have been decided one way or the other. 
The learned Subordinate Judge has observed that 
for all practical purposes the plaintiff at that 
time was a stranger to the property, and, there¬ 
fore, he could not have pressed that issue to a 
decision. In my opinion, in view of the findings 
already recorded as to the nature of the tenure 
in question, the reasoning of the learned Sub- 
ordinate Judge on the issue of res judicata 
cannot be supported. 

[26] The next important question which falls 
to be determined is whether the private sales in 
respect of the six ninths share and the auction 
sales in respect of three-ninths share in the 
tenure were valid aud binding on the plaintiff. 
Before this question is tackled, it is necessary 
to determine the validity of the earlier mort¬ 
gages by virtue of which the defendant bad been 
holding posiiession of the property. The tenure 
having been held to be inalienable, it cannot 
but be held that those usufructuary mortgages 
were invalid. But it has not been questioned by 
the appellant that the mortgagee, having conti¬ 
nued in possession for more than twelve years, 
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had acquired a title by adverse possession as 
such mortgagee. Hence by the year 1898, the 
mortgagee had acquired by lapse of time the 
status of usufructuary mortgagee notwithstanding 
the finding as regards the inalienable character 
of the tenure. Thereafter, the different branches 
of the family created simple mortgages in favour 
of different persons whose interests now vest in 
defendant 1. Those mortgages merged in the 
subsequent sale-deeds in respect of two-thirds 
interest in the tenure and auction sales in res¬ 
pect of the remaining one-third. But these subse¬ 
quent simple mortgages and sales, either volun¬ 
tary or involuntary, must all be equally held to 
be invalid. Those transactions, therefore, are not 
binding on the plaintiff. The question whether 
the plaintiff can get rid of those transactions 
must depend upon the answer to the question 
whether or not the suit is barred by limitation 
and adverse possession of defendant 1 for more 
than twelve years subject of course to the deci¬ 
sion on the issue of res judicata, 

[27) It has been argued on behalf of the appel¬ 
lant that the well-recogniaed principle "once a 
mortgage always a mortgage'* must be applied in 
its full force to the present case. The argument 
is put like this. Befendant 1 or his predecessor 
in title acquired the status of a usufruotuary 
mortgagee in respect of the entire tenure by the 
end of the year 1898. as already indicated. The 
plaintiff would have sixty years under Art. 148, 
Limitation Act, to redeem those mortgages, end 
whether the sixty years is counted from 1885 or 
1898 the present suit cannot be said to be out of 
time. This argument assumes that the equity of 
redemption was still intact, ignoring the sales in 
respect of two-thirds interest in 1914-l91^ and 
the auction sales in respect of one-third in 1924. 
Learned counsel for the appellant contended that 
these transactions were invalid and that, there¬ 
fore, the defendant’s posaeasion as usufruotaary 
mortgagee continued in spite of those invalid 
sales. He very strongly relied npon the decision 
of their Lordships of the Judicial Committee in 
the case of Khiarajmal v Daim, 82 I. a. ^ : 
(82 cal. 296 P. 0 ) In that case their Lordships 
held that the equity of redemption still subsisted, 
inasmuch as some of the heirs of the original 
mortgagees were not parties to the suit, and, 
therefore, the Court h^ no jurisdiction to sell 
their interest in the mortgaged property. On the 
question of possession, their Iiordabipe made the 
following observations: 

“But there have been no separate dealings ^ithlbe 
equity oI redemption as a distinct subject ol 
Tbeir Lordships are satis6ed that the pension naa 
been that of the moTtgau'eee thronghout, and the qo^ 
tion at issue is eiclosiveh one between mortgagor ana 
mortgaifCB As between them neither exclu-ivepog^ 
^on by the mortgagee for any length of time ebort 
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the statutory period of sixty years, nor any aoquies- 
oenoe by the mortg^or not amounting to a release of 
the equity of redemption, will be a bar of defence to a 
■nit for redemption if (ho parties are otherwise entitled 
to redetim." 

In that case on a oonsideration of the facts and 
clronmstances peculiar to that case, their Lord¬ 
ships came to the oonoluston, which was a mixed 
question of law and fact, that the equity of 
redemption in respect of a portion was still 
outstanding. 

[28] But, in my opinion, the facts and circum- 

I tances of this case are not similar to those of 
he case before their Lordships. In the present 
lase, the mortgagors have themselves entered 
nto several transactions purporting to extin- 
’oish the equity of redemption, thus converting 
die possession so far hold as mortgagee into 
Idiat of a vendee. It is true the transactions of 
sale, as already indicated, were invalid. Bat 
even an invalid transaction supported by pos¬ 
session for the statutory period confers the right 
purported to be created by the invalid transac¬ 
tions It was further argued by learned counsel 
fw the appellant that it was held by the District 
Judge in May 1923, that the usufructuary mort¬ 
gages were still subsisting. It was argued on 
the basis of that judgment that, in the first 
place, defendant l did not put forward his 
claim as a vendee, and. secondly, that, what¬ 
ever hiB claim was the finding inter vo^^tes 
was that the usufructuary mortgages still sub- 
sisked It is true that defendant 1 did not 
put forward his purchases of tbe years, 1914 15; 
but it must be remembered that the litigation 
was a continuation of the suit which went up to 
tbe Madras High Court for possession by the 
usufruotuary mortgagee as such. That litigation 
had commenced in 1905 as a result of the dis¬ 
possession by the mortgagor, and that litiga¬ 
tion was fought throughout on tbe basis of the 
relationship of mortgagors . and mortgagee. 
Secondly, it has also got to be noted that the 
mortgagee had not entirely wiped out the equity 
of redemption until he purchased the one-third 
share at auction in 1924. Hence, it was in tbe 
interest of tbe mortgagee to use as a shield bis 
usafruotaary mortgages against the claim of 
the plaintiff and his family for possession of the 
property which was. made on the footing that 
the mortgages bad been satisfied out of the usu- 
fruot since after tbe judgment and decree passed 
by tbe Madras High Court in 1911. 

[29] It was further contended on behalf of 
the appellant that defendant 1, never asser¬ 
ted bis title as a purchaser except in tbe present 
litigation. But it must be remembert-d that 
defendant 1 obtained delivery of posseasion 
in 1924 in execution of decrees passed in origi¬ 
nal suits NOS. 3 and 4 of 1922. It should also be 
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noted that in the case which went up to their 
Lordships of the Judicial Committee. Khiaraj- 
mal V. Daim, 32 I.A 23: (32 oal. 29G P.C.). (hero 
was no evidence of any delivery of possession 
as purchasers; whereas in this case formal deli¬ 
very of possession was taken through Court onco 
in respect of two-ninths and again in respect of 
one-ninth share in the tenure on the assump¬ 
tion that the remaining six-ninths or two-thirds 
share bad already passsed as a result of the pri¬ 
vate sales. It was further pointed out on behalf 
of the appellant that there is no evidence of any 
change in the character of possession in respect 
of tbe remaining two-thirds share which were 
purported to have been dealt with by the private 
sales. That is so. But it has been rightly pointed 
out on behalf of tbe respondents that, where the 
mortgagor and the mortgagee both agree by a 
consensual act that the possession hitherto held 
as mortgagee should now be held as vendee, such 
a transaction is tantamount to delivery of the 
property by the vendor to the vendee. 

[30] Reliance was placed in this connection 
on tbe decision of a Full Bench of the Allaha¬ 
bad High Court in Sohan Lai v. Mohan LeJ, 
60 ALL. 986 : (a. I. R. (l5) 1928 ALL 726). In 
that case their Lordships considered a large 
number of decisions including two decisions of 
their Lordships of the Privy Gouncil in tbe case 
of Khiaranjmal v. Vaim^ 32 I. a. 23 : (32 Oal. 
298 p 0.), and in the case of Corea v. Appul^ 
hamy, 1912 A. C 230 ; (81 L. J. P. C. 151) Their 
Lurdehips have made the following observations 

at p 1008. 

“The case, however, is different whore a change in 
the character of the possession is brought about by an 
agreement between the parties or with tbeir express 
coi'sent, as dlstlngulBhed from a mere acquiescence. 

I do not see why, if ►'oth parties agree and intend that 
from a particular date the possession of tbe mortgagee 
over the property should cease to be that of a mortga* 
gee and be adverse as a^mst the mortgagor, suoh a 
change cannot be recognized or be efieotuai. As a re¬ 
sult of tbe act of both the*partie9, a person may have 
adverse possession even though he also has a legal title 
as a co-sharer or mortgagee." 

This cas6 entirely supports the contention raised 
on behalf of the respondents. To the ^ame effect 
are the decision of the Madras High Court 
in Eandaswami Mudaliar v. Ponnuswami 
Mudaliar.A.l R (i6) i929 Mad. 16: (ip 9 1 O. 
796) and CJstnan Ehan v. N, DasanTta* 37 
Mad 646: (A. I. B. {i)l9U Mad,' 678.) 

[81] It is well recognised principle that a 
mortgagee cannot, by a mere assertion of hie own 
or by a unilateral act on bis own part, convert 
his possession as mortgagee into that of an 
absolute owner. But where, as in tbe present 
oa^ie, the biiateral acts of the parties, referred to 
above, though invalid and, therefore, inopera¬ 
tive to convey title on tbe datt» of those 
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:ran5actiori5, would operate to give adverse pos- 
vjssicn which, it continued for the statutory 
Gri:cl, would ripen into a good title. A Division 
Bench of the Court in the case of Baldeo Singh 
V. iihapimad Ak>iiar, 20r. L. T. 399: 

A. I. R 1-26) 1939 rat. 439), has recognised the 
principle that in proper cascS it is open to the 
Courts to find that there was such an acquies¬ 
cence on the part of the mortgagor as amounted 
to a release of the equity of redemption. In other 
words, where both the mortgagor and the mort¬ 
gagee asree by a transaction, to which they are 
parties,"that the character of possession as mort- 
gagee should change into that _ of 
.absolute owner in spite of the invahdi y o 
[transaction to convey title at once, the posses, 
iuon so given can operate on the expiry of the 

^statutory period to create title by adverse pos- 

^^"[321* In this connection reliance was Placed by 

learned counsel for the appellant on the deci- 

pion of a Division Bench of this Court m Mir 
Wajid Ali ■diidadKhan. A. V -R. (27J 1940 
pat. 45: (134 I. c. 124). But in this case as m 
thQC^^QoiKhiarqjnialv. Dami, 32 1 . A. 23. 
02 cal. 206 P. o.), the equity of redemption was 
purported to be sold out by auction sale to 
which one of the cosharers was not a party, and 
their Lordships held that the equity of cedemp. 

tion was wiped out in respect of the shares' of 

those cosharers, who were parties to the mort- 
<tace decree, but that the share m the equity of 
redemption belonging to the other co.sharer, 
who was not represented in the mortgage action, 
atill remained intact in spite of the lapse of 
more than twelve years. Unlike those cases, in 
the present case it is the consensual act of the 
parties, and not merely the unilateral assertion 
of the mortgagee alone, which has the effect of 
wiping out the equity of redemption. Reliance 
was also placed on the provisions of 3. GO, T. P. 
Act, especially the proviso to the effect that the 
right conferred on the mortgagor to redeem the 
property continues until it has been extinguish¬ 
ed by act of the parties or by a decree of a 
Court. It is contended that the right of redemp¬ 
tion has not been extinguished in this case either 
by act of the parties or by a decree of a Court, 
That is so. But the act of the parties, coupled 
with possession,for more than twelve years after 
that act, has the same effect as the act of the 
parties, if that act were valid (invalid?) in law. 

[33] It was also contended that there has 
been no decree of the Court holding that the 
right of redemption has not been barred. But, 
if, as a result of the court sales in respect of the 
one-third interest in the tenure, the defendant 
acquired an inchoate right (assuming that it was 
so ID spite of 7'es judicata), it ripened into a full 


right of absolute ownership by lapes of the 
statutory period. Though the section does not! 
speak of extinguishment of the right of redemp- 
tion by operation of law, as distinguished from_ 
act of parties or by decree of Court, it is clear 
on the authorities that it may take place by 
operation of law, for example, where the mort¬ 
gagee acquires the equity of redemption by in¬ 
heritance or by adverse possession or the mort¬ 
gagor acquires the mortgagee’s right by inherit¬ 
ance. Hence, though the adverse possession in 
favour of defendant 1 did not begin to run from 
1914-15 as a result of his purchases, as the one- 
third share in the equity of redemption remain- 
ed outstanding, his acquisition of those outstand¬ 
ing shares in the equity of redemption in 1924 
would start the running of time by way of 
adverse possession in that year, and the suit, 
having been commenced in April 1938, is barred 
by time under Art. 144, Limitation Act. 

[ 34 ] It was contended on behalf of the appel- 
lint that time would begin to run against the 
appellant only from the year 1931 when he was 
appointed to the office of painter. But this argu¬ 
ment is based on the assumption that each suc¬ 
cessive holder of the office gets a fresh start of 
limitation, for which, in my Opinion, there is no 
warrant. In view of my finding that it was not 
an office which was created by the grant but a 
tenure in land burdened with service, no ques¬ 
tion of each successive holder can arise, because 
each succeeding holder of the tenure acquires it 
through its predecessor and not independently 
of him. 

[35] It was also contended on behalf of the 
appellant that Art. 143, Limitation Act, and not 
Art. 144 would apply to the present case. Arti¬ 
cle 148 would apply to a case where the right 
to redeem or to recover possession is still 
intact. But, if I am right in holding that defen¬ 
dant 1 has acquired the right of full owner 
by adverse possession for more than twelve 
years, there is no equity of redemption outstand- 
ing on which art. 148 could operate. If nothing 
had happened after the creation of the usufruo- 
tuary mortgages in 1885, or their extension 14-15 
years later, the equity of redemption would 
still have been outstanding. But the events 
which have happened, namely, the simple mort¬ 
gages »n 1908, sale-deeds in 1914-15 and the auc¬ 
tion sales in 1924 and the delivery of possession 
thereunder, have, as' already pointed out, the 
effect of extinguishing the equity of redemption. 

In that view of the matter, it must be held that 
the suit is barred by limitation and adverse pos¬ 
sesion. 

CS6] In view of the findings recorded above, 
it must also be held that the plaintiff, or any 
other member of his family, is not entitled to 
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accounts and to other reliefs by way of recovery 
of money on the foot of the usufructuary mort¬ 
gages aforesaid. It must also be held that the 
Court below was right in holding that the plain¬ 
tiff was entitled to no relief, and that the suit 
had been rightly dismissed with costs. 

[97] As a result of these considerations, the 
appeal must be dismissed with costs. There must 
also he a decree against the plaintiff-appellant 
in favour of the Government for the amount of 
court-fees leviable on the memorandum of ap. 
peal in this Court. 

Shearer J,— I agree. 
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tllrilable' ‘o 

(Ill) thftt the irregulftrlty. however, did not affccMbo 
position of B, who got the notice and %vho made a 

objection and who under S. 2.)A (2) wad 
hable for the entire tax; What was the iiabilitv 

received no notice ) [Para 81 
{i\) that the Income-tax Oilicet also failed to couiple- 
te toe proceciliDgs under S. 34 correctly. Having made 
the whole adsessiiient ho should have proceeded to divi- 

5 .f « separate assessments as provided 

b* -oA (-). Only if reiili^ation from any member for 
ftny reason failed ebouKl Le havo restored to the pro- 

viso Jinaer which each inombei was j>lntlv and seve- 
Lilly 1,able. • 

'I arhcihu ar Prasad and B.N.Ja'.n — 


Appeal dismissed. 
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Agarwala 0. J. AND Meredith J. 

Laxmi Narain BUadani — Applicant v. 
Commissioner of Income-tax, Bihar and 
Orissa — Respondent. 

Misc. Judicial Case No. 161 of 1946, Decided on lOtli 
September 1918; reference made by Income-ta.x Apoel- 
late Tribunal, Bombay. 

Income-tax Act (1922), S. 25A - Hindu undivi¬ 
ded family — Partition — Order under S. 25A (1). 
in course of assessment for 1940-41 accepting par¬ 
tition — Proceeding under S. 34 during 1943-44 in 
respect of assessment for 1939-40 against undivided 
family which had ceased to exist, held could be 
started — Notice held should have been sent on 
* each ex-member who was liable to pay tax after 
apportioning their liability—Income-tax Act (1922) 
S. 34. 

B. and bis brother aud son constituted formerly a Hin* 
du undivided family and were assessed in that status to 
income-tax up to the end of assessment year 1939-40, 
In the course of assessment for 1940-41, partition was 
claimed, and Income-tax Officer, after necessarv enqui¬ 
ries, by an order dated 9th February 1941 under 
8. 25A, accepted tho claim of partition. During 1943-44 
the Income-tax Officer discovered that the Hindu un¬ 
divided family had been under-assessed for 1939-40. 
Thereupon he took action under 8.34, Notice under that 
section was issued in the name of the Hindu undivided 
family and served upen B who bad previously been the 
karia. B filed his return in response to the notices 
under S. 22 (4) and S. 23 (2), and thereupon a supple¬ 
mentary assessment was made: 

Held (I) that such assessment was legal although 
there was no reference in S.25A(2) to 8.34. 8. 34 is n°ot 
an assessment section. In proceedings under S 34 the 
assessment is still made under S. 23. There is no necos- 
o reference to S. 34 in S. 25A. Further. 

8,34 itseu provides that on service of notice under it, the 
proTis!()D8 of the Act shall, so far as may be, apply as if 
the notice were a notice issued under S. 22 ( 2 ) which 
means that the provisions of Ss. 23 and 25A shall there¬ 
upon become applicable. Consequently, proceedines 
under 8. 34 read with 8. 25A, could be inatUutSi 
against the Hindu undivided family which had ceased 
to exist, in respect of the assessment year 1939-40: 

A. I. R. (35) 1948 Mad. 164, Bel. on. [Para 6] 

(ii) that, however, the notice under S. 34, had to be 
isBued on the persons liable to pay the tax and under 
S. 26A (2) they were the ex-members of the family, 
-uenee, the notice should havo issued not on B alone 
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S. A . Datta — for Respondent. 


for Applicant. 


Meredith J. — The question wbioh has been 

ijeferreJ to us by the Income-tax Appellate 

a point of law for decision is : 
Whether in the circumstances of this case procco- 

iQao^ ^* ^*’*”assessment year 
1939-40 were validly initiated and completed u-^ainst 
the Hindu undivided family, which had ceased to exi.t 

I -I'h) au order under 

&. 25.M1) accepting tho partition of tho Hindu undi¬ 
vided family bad already been parsed.” 


[ 2 ] This question baa been referred upon the 
application of one Lasnii NaraimBbadani under 
s. 66 (i), Income.tax Act. Mr, Bbadani and bis 
brother and son constituted formerly a Hindu 
undivided family, and were assessed in that 
status for income-tax up to tho end of tho assess, 
ment year 1039-40. In the course of assessment 
for 1940-41, partition was claimed, and the In- 
come tax Officer, after necessary enquiries, by 
an order dated 9th February 1041, under S. 25A, 
accepted the claim of partition. During 1943.44 
the Income.tax Officer discovered that the Hin- 
du undivided family had been under-assessed 
for 1939-40, which fact was not disputed. There¬ 
upon he took action under S. 34. Notice under 
that section was issued iu the name of the Hin¬ 
du undivided family and served upon Mr. 
Ijaxmi Narain Bbadani, who had previously 
been the karta. Mr. Bbadani filed his return in 
response to the notices under Ss. 22 ( 4 ) aud 23 
( 2 ), and thereupon a supplementary assessment 
was made. 


[3] Thereafter Mr. Bbadani raised tho quos- 
tion before the Appellate Assistant Commis¬ 
sioner, and subsequently before the Appellate 
Tribunal whether proceedings under S. 34, could 
be taken in tho case of a Hindu undivided family 
no longer existing. This contention was rejected 
both by the Assistant Commissioner and tho 
Tribunal. 

[4] Before us, it has been repeated by Mr. 
B. N. Jain on behalf of Mr, Bbadani, and it has 
further been argued as arising upon the question 
submitted, that the proceedings were in any 
event not validly initiated since notice should 


Laxmi Nabain V. I.-T. OOMMB. (Meredith J*) 


210 Patna 

have been issued and served upon each member 
of the defunct Hindu undivided family. 

[ 5 ] It is desirable to quote the two relevant 

sections. They are as follows: 

Section 25-A. “(1) Where at the time of makiDR an 
as 3 e?sment under S. 23. it is claimed by or on behalf of 
anv member of a Hindu family biiberto assessed as 
undivided that a partition has taken place among the 
members of such family, the Income-tax Oilicer shall 
make such inquirv thereinto as he may think fit, and 
if ho is satisfied that the joint family property has been - 
partitioned among the various members or groups of 
members in definite portions be shall record an order to 

that efiect 

Provided that no such order shall te recorded until 
notices of the inquiry have been served on all the 

membei'S of the family. y ^ 

(2) Where such an erder has been passed or where 

anv person has succeeded to a business, profession or 

vocation formerly carried on by a Hindu 

family whose joint family property has been partitioned 

on or alter the last day on which it carried on such 

business, profession or vocation, the 

shall make an assessment of the total income 

by or on behalf of the joint family as such, as if no 

petition had taken place, and each 

of members shall, in addition to any income-tax for 

which he or it may be aeparately s“l4 be 

KtandiDG anything contained in sub-s. (1) of b. 14. be 
1 iaWe lor a -hare of the tax on the income so assessed 
aecordinK to the portion ol the joint famdy property 
Xtte^lo him or it; and the Income-tax Officer shall 
mak^sse-sments accordingly on the vanous members 
Td groups oT membera iu accordance rv.lh the provi- 

sions of S. 23. 

Provided that all the members and groups o mem¬ 
bers” hose joint family property has been partitioned 
shall be liable jointly and severally for the tax assessed 
on the total income received by or on behalf of the 
joint family as such. 

(3) Where such an order has not been passed m res- 
oect of a Hindu family hitherto assessed as undivided, 
such family shall be deemed, for tbo purpose of this 
Act, to continue to be a Hindu undivided family.” 

Section 34. “(1) ^ consequence of definite infor¬ 
mation which has come into his possession the Income- 
tax Officer discovers that ircome, profits or gains charge¬ 
able to income-tax have escaped assessment in any 
year, or have been under-aescssed, at loo low a rate, or 
have been tbe subject of excessive relief under this Act, 
the Income-tax Officer may, in any case in which be 
has reason to believe that the assessee has concealed 
the particulars of his income or deliberately furnished 
inacourale particulars thereof at any time within eight 
years, and in any other case at any time within four 
years of tbo end of that year, serve on the person hab.e 
to pay tax on such income, profits or gmnp, or m the 
case of a company, on the principal officer thereof, a 
notice containing all or any of the requirements 
may be included in a notice under sub-s. (2) of b. 
and may proceed to assess or re-assess such »JJco*ne, 
profits or gains, and tbe provisions ©( this Act shall, so 
far as may be. apply accordingly as if the notice were 

ifisued uDd8r that sub section. 

Provided that the tax shall be charged at the rate at 
vihich it \rould haT?e been charged had the income,, 
profits or gains not escaped assessment or full assess¬ 
ment. as tbe case may bo: , 

Piovidfcd further that when tbe income, profits or 
gains concermd are income, profits or gains liable to 
aseessment for a year en^ng prior to the com^oe- 
ment ol the Income-tax (Amendment) Act, 1939, or 
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where the assessment made or to be made is en assMS- 
ment made or to be made on a person ^ 

agent of a non-resident person under b. 43, tnis suo 
section shall have efiect as if for the period of eight 
years and four years a period of one year were su 

(2) No order of assessment under 8. 23 or of assess¬ 
ment or re-assessment under Bob-s. (1) of this section 
shall be made after tbe expiry, in any case to which 
cl. (c) of sub-8, (1) of S. 28 applies, of eight yews, ^ 
in any other case, of four years from the end of the 
year in which the income, profits or gams were brat 

pfov^ded that nothing contained in this sub-section 
shall applv to a're-assessment made m pursuance of an 
order under S. 31, S. 33. S. 6G or S. 66-A. 

Section 25-A (2) prescribes the procedure for 
assessment after an order has been made under 
S. 25-A (l) recording tbe partition of the family* 
In brief, the Income-tax Officer is to make an 
assessment of tbe income of the joint family aa 
such for the period in question as if no partition 
bad taken place. Having thus arrived at the 
taxable income, he is then to make separate as. 
sessments on the various members p?"*? raia in 
accordance with tbe proportion of the joint 
family property allotted to each. There is, how¬ 
ever, a proviso making each ex-member jointly 
and severally liable for the entire tax assessed 
on the total joint family income. The section 
says that these separate assessments on the 
various members are to be made in accor ance 
with the provisions of S. 23. But there is no re- _ 
ference to S. 34. and upon this is founded th 
argument that there is no provision in tbe ACC 
for proceeding under 8. 34 in such a case. 

[6] The fallacy in the argument, m my ]udg-^ 
ment. lies first in this that S. 84 .9 not an assess-l 
ment section. In proceedings uo^er S. 84 tbe 
assessment is still mode under S. 23. There was. 
therefore, no necessity in S. 26-A to refer sepa¬ 
rately to S. 34. Secondly, S. 34 does provide that 
the Income tax Officer shall serve on the person 
liable to pay the tax a notice in accordancej 
with tbe requirements of S. 22 (2) and thereui»n| 
the provisions of the Act shall, so far as ™ay be.i 
apply as if the notice were a notice issued under 
8 22 (2). That is to say, the provisions of S. 23 
and also of 8. 25 -A (2) shall thereupon become 
applicable. Hence the contention must oe reject- 
ed and it is, to my mind, quite apparent that it, 
isopen to the Income-tax Officer to proceed 

under S. 34 read with 8. 25-A (2). , , 

[ 7 ] There appears to be only one decided 
authority upon the point that of the Madras 
High Court in Com7nissioner of Income-iaXt 
Madras v. K. M. N. N. Swaminathan Chet- 
tiar, 15 I. T. R. 430: (A. I. B. (35) 1948 Mad. 164) 
and in that tbe view which I have just expres- 

sed has been taken. . 

[8] In regard to notice, the procedure 01 the 

Income-tax Officer was, in my opinion, an- 



1949 

doubtedly defeotive. Under s. Si the notice is to 
be issued on the person liable to pay the tax. 
The Hindu undivided family no longer exists, 
and is not liable. Under S. 25-A (2) it is the ex¬ 
members that are liable. That section speaks of 
making assessments (in the plural) upon the 
members. It is clear, therefore, that a notice 
should have been issued upon each member iu 
order to make each liable. It has been argued 
before us on behalf of the Income-tax Commis¬ 
sioner that the notice should be on the karta as 
being the only person who can make the return 
as to the income of the former Hindu undivided 
family. That is clearly incorrect. After the divi- 
sion, different businesses of the family may 
have been allotted to different members, and 
the books relating thereto would not remain with 
the karta, but would be made over to each 
member concerned. The karta in such a case 
would not be in a position to make the return. 
The members holding the books would have to 
co-operate. Moreover, by the time proceedings 
are taken under s. 3i the karta may be dead. 
There is no question of any one else taking his 
place, and, therefore, notice could only be issued 
upon each member. It is unnecessary upon the 
present reference to express any opinion as to 
the liability of such members as did not receive 
any notice. Their cases are not before us. The 
irregularity cannot affect the position of Mr. 
Laxmi Narain Bhadani as be did get the requir. 
ed notice and make the return without objec¬ 
tion. Under the proviso to S. 25-A ( 2 ) he is liable 
for the entire tax. The irregularity in the issue 
of notice cannot, therefore, avail Mr. Laxmi 
Narain Bhadani on whose behalf the reference 
has been made. 

[9] There was a second irregularity in the 
procedure of the Income-tax Officer. He not 
only did not initiate the proceedings under S. 31 
correctly, he also failed to complete them cor- 
Ireotly. Having made the total assessment, be 
did not proceed to divide it pro rata and make 
separate assessments as provided in S. 2d-A (2). 
He simply issued three demand notices on the 
three ex-members of the family in each of which 
the total amount of tax assessed on the Hindu 
undivided family was demanded. The tribunal 
has itself pointed out that this was an incorrect 
procedure. As the Tribunal has observed, how¬ 
ever, that can be put right. Clearly the Income- 
tax Officer should first apportion the liability 
and make a proportionate demand from each 
member. Only if realisation from any member 
for any reason fails should be resort to the pro¬ 
viso under which each member is jointly and 
severally liable for the whole. 

[10] The question submitted to us has been 
somewhat unhappily worded as it asks whether 
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the proceedings were validly initiated and com- 
pleted against the Hindu undivided family. The 
proceedings are to be completed not against the 
Hindu undivided family, but against its ex¬ 
members. However the legal position and the 
procedure are, to my mind, quite clear under 
the Act, and the question must be answered in 
the sense indicated in the above discussion. 

[ 11 ] As the assessee has substantially failed, I 
would allow costs of the reference to the Income- 
tax Commissioner, which we assess at Rs. 250 . 

Agarwala C. J_I agree. 

R.G.D. Aiisicer uccordinghj. 

A. I. R. (36) 1949 Patna 211 [C. N. G2.J 

Agarwala C. j. and Meredith J. 

Srinivas Biimkuninr — Petitioner Cvni- 
missioner of Inconie-tax — Opposite Party. 

Mise. Judicial Case No. 9-5 of 19J5, Decided on 18th 
March 194&; reference made by Income-tax Appellate 
Tribunal, Bombay. 

Income-tax Act (1922), S. 13—Assessment at flat 
rate - Credit entry in books of head office taken 
into account as undisclosed profits of speculative 
business — Held it did not amount to double 
taxation. 

With regard to the business of the assesses the In¬ 
come-tax Officer found the books unreliable, and, there¬ 
fore, assessed the profits of the business at a flat rate. 
Against the income so ascertained the assessed claimed 
to set ofl certain losses alleged to have been incurred in 
speculative Iransactions. The total amount of these 
losses was alleged to be Rs. 19,900. Tbo Income-tax 
Officer ascertained the nett amount of losses to bo 
Rs. 3861 by setting off against the snnt of Rs. 19,900 
three items totalling Bs. 16,039. Of theso three items, 
one was an item of Bs. 3500 which was entered in the 
suspense account in the books of the assessee’s head 
office at Gaya. The income-tax authorities treated this 
as undisclosed profits from speculative transactions. Ac¬ 
cording to the assessee, this sum represented deposits 
made by one K, a member of the family. For sufficient 
reasons the income-tax authorities bad found that K 
was not in a position to make these deposits, and, there¬ 
fore, the assossee's explanation with regard to it was 
untrue. It was contended by the assessee that if it was 
undisclosed profits, it should be held that it bad been 
inoluded in the profits of the business which had beeu 
ascertained on the fiat rate basis, and that to bring it 
into account again amounted to double taxation : 

Held that if this sum had been brought into account 
as profits of the ordinary trading transactions of the 
assesses, the asscssee’s contention would have been up¬ 
held. But upon tbe facts of the case there was no force 
in tbe contention. It was open to the Income-tax Officer 
to rely on circumstantial evideneo for the purpose of 
ascertaining the nature of the sum entered in the books, 
and having found that there had been suppression of 
gains made in tbe speculative transactions of tbe as- 
sessee, it waaraot wrong for him to attribute this entry 
relating to Bs.SSOO as gains from that source. 

[Pars 3, 4] 

Annotation: (’46-Man.) Income-tax Act, S. 13, N. 8. 

y. D. Narayan — for Petitioner. 

S. N. Dull — for Opposite Party. 

Agarwala C. J. —- On an application by the 
assesses to this Ooort under s. 66 ( 2 ), Income-tax 
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Act, the Appellate Tribunal was called upon to 
state a case with reference to the following ques¬ 
tion of law ; 

“Whether the department was entitled to include the 
amount of Rs. 35C0 jaid to have been deposited by 
Kishundutt as secreted probtsof Iho firm when it bad 
already applied fiat rates to cover suppressed incomes 
and whether the addition of this sum amounted to 
double taxation.” 

[ 2 ] The nssessee ig a Hindu undivided family 
v.bicb owns property and also carries on busi¬ 
ness. l:'or the year with which we are concerned 
the assessee's return showed income from pro¬ 
perty at RS. 501 and a loss from business of 
Rs. i248. Later, the return was amended and 
showed a loss of Es. 14.540. With regard to the 
income from property the Income-tax Officer 
assessed it at Rs. 3000. With regard to the busi¬ 
ness of the assesses the Income-tax Officer 
the books unreliable, and, therefore, assessed t 0 
profits of the business at a fiat rate. Against the 
income so ascertained the assesses claimed to 
set off certain losses alleged to have been incurred 
in speculative transaction. The total amount of 
these losses was alleged to be Bs. 10,900. The In¬ 
come-tax Officer ascertained the nett amount of 
losses to be Rs. 38CI by setting off against the 
sum of RS. 19,000 three items totalling Rs. 16,039. 
Of these three items, one was an item of R3,830O 
which was entered in the suspense account m 
the books of the assossee’s head office at Gaya. 
The Income-tax Officer treated this as undis- 
closed profits. According to the assessee this sum 
represented deposits made by one Kishundutt, a 
member of the family. It consisted of three 
items; Bs. 1500 alleged to have been deposited in 
Kartick,B8.2000 in Sawan, and RB. 4800 in Magh. 
On appeal the Assistant Commissioner held that 
the item of Rs. 4800 could not be taken as undis¬ 
closed profits of the accounting year in question 
as the month of Magh in which it was deposited 
was the month prior to the accounting year 
with which he was concerned. Accordingly, the 
Assistant Commissioner found that the amount 
of undisclosed profits was only Rs. 3500, and it is 
this RS. 3500 which is the subject-matter of this 

reference. 

[ 3 } The assessee contends that if it is undis¬ 
closed profits, it should be held that it has been 
included in the profits of the business which bad 
been ascertained on the flat rate basis, and that 
to bring it into account again amounts to double 
.taxation. If this sum had been brought into ac¬ 
count as profits of the ordinary trading trangac- 
tions of the assessee, the asaessee’s contention 
must have been upheld. But that was not the 
assessee’s case before the Income-tax Officer, or 
in any of the proceedings which have followed 
jth© assessment. He has always maintained that 
Itbis sum represents deposits by Kishundutt, For 


sufficient reasons the income-tax authorities have 
found that Kishundutt was not in a position to 
make these deposits,'and, therefore, the assessee’s 
explanation with regard to it is untrue. The 
suspense account in the books of the head office 
at Gaya showed, in addition to amounts depo- 
sited, also the opening balance of the Phatha 
account, that is to say, the account maintained 
for recording the speculative transactions, and 
the income-tax authorities have regarded this 
sum of RS. 3500 as undisclosed profits of the 
speculative transactions. That is clear from the 
observations of the Assistant Commissioner in 
bis appellate order, where in reference to the 
deposits attributed to Kishundutt he says : 

“No evidence as to the nature of these credits Is forth¬ 
coming and there la justification for the Income-tax 
Officer to bold these credits to be suppressed income in¬ 
asmuch as be has found that the appellant bad exten¬ 
sive speculative business, part of the gains of which he 
bad suppressed in various benami accounts and that 
there were investments outside the books as in the case 
of Ballabux Gidwani.” 

[ 4 ] The explanation of the assessee with re- 
gard to this deposit being untrue, it was open to 
the Income-tax Officer to rely on circumstantial 
evidence for the purpose of ascertaining the 
nature of the sum entered in the books, and 
having found that there bad been suppression of 
gains made in the speculative transactions of 
the assessee, it was not wrong for him to attri- 
bute this entry relating to Rs. 3600 as gains from 
that source. It is clear, therefore, that there is 
no substance in the contention that this Ra. 3600 
has been doubly taxed, and the question which 
has been stated must be answered in favour of 
the income-tax department. The department is 
entitled to the coats of this reference, Rs. 250. 

Meredith J. — I agree. 

G.D. Reference answered. 


A. I. R. (36) 1949 Patna 212 [C. N. 63.] 

MANOHAR LAlili AND IMAM JJ. 

Kai 7 iUshw(iri Prosad Sivgh — Appellant v. 
Shivachandra Bose and others — Piespovdents. 


A. F. O. O. No. 201 of 1945, Decided on 4th Kovemter 
1947 , from order of Sub-Judge, Monghyt, D/- 19th 

March 1945. 

Limitation Act (1908), S. 7 — Several co-decree- 
holders — Some decree-holders minors — Natural 
guardian of minors is not co-decree-holder and 
cannot give valid discharge on their behalf — S. 7 
applies in favour of decree-holders. 

It is only in a case where a co-decree-holder could 
cive a valfd discharge that 8. 7 will not extend the 
period of limitation. Where at the time the decree la 
couaht to be executed some of the co-decree-holoers are 
minors, the natural guardian of the minor decree-holders 
is not a co-decree holder, and therefore shecannet give 
a valid discharge on their behalf daring the rwnunuanfle 
of their minority. The provisions of S. 7 apply in favour 
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of the decreo holder : 36 Mad. 295 (P.C.) and A. I. R 
(22) 1935 Cal. 631, Eel. on. [Para 6J 

Annotation : (’42-Com.) Limitation Act. S. 7 N 6. 

Deis and S. K. Sarhar — for AppoUant. 

O. C. Mukharji, H. K. Eanerji and P. Misra _ 

for Respondents, 

Manohap Lall J.—This is an appeal by the 
judgment-debtor. The only question for decision 
is whether the application for execution of the 
decree was barred by limitation. 

[ 2 ] The facts sufficient for the disposal of 
this appeal are clearly set out in the order of 
remand dated 9t!i January 191G. It ia enough to 
eay that the decree under execution was passed 
on 23rd June 1932 and the application for exe. 
cution was made on 22nd May 1944. Apparently 
the execution of the decree was barred by limi- 
tation on that date. But limitation is sought to 
be saved on the ground that some of the co- 
decree-holdera were under the disability, that 
they were below the age of IS, and therefore, by 
the operation of s. 7, Limitation Act, the decree 
could bo executed on 22nd May 1944. 

[3] There are five decree-holders in this case, 
namely, Shib Chandra Bose, decree-holder 1, 
who is the uncle of the other four decree-holders, 
namely, Santosh, Sudhir, Subhir and Nemai. 
These last four decree-holders are the sons of 
one Atul Krishna Bose. 

U] In the order of remand by this Court, it 
was pointed out that the Subordinate Judge, 
who disposed of the objections of the judgment- 
debtor, ought to have taken evidence and come 
to a definite finding as to whether these decree- 
holders had attained majority more than four 
years before the filing of the execution petition 
as was alleged in the objection. Accordingly the 
case was remanded bo that evidence may be taken 
in support of tbe respective contentions of the 
parties and the Subordinate Judge was directed 
to come to a clear finding as to when the four 
co-decree-holders attained majority, and secondly 
whether discharge could be given under S. 7, 
Limitation Act by one of the decree-holders 
without the concurrence of the others before the 
execution was levied. It may be stated here 
that all the decree-holders belong to tbe Daya- 
bbaga School of Hindu law. 

[6] The learned Subordinate Judge after tak. 
ing evidence has come to the conclusion that 
the evidence and circumstances lend support to 
the applicant's contention that tbe decree-holder 
Nemai Kumar Bose had attained majority before 
tbe execution petition was filed and that the 
weight of evidence and tbe probability is deci¬ 
dedly in favour of the view that Nemai bad al¬ 
ready attained majority when the present execu¬ 
tion petition was filed. He also held that in 
respect of the shares of decree-holders 2 to 5 in 


the decree under execution only their mother as 
their natural guardian had legal capacity to give 
a valid discharge on their behalf during the con- 
tinuance of their minority. 

[G] At the bearing of the appeal, Mr. G. 0. 
Mukharji cited a large number of authorities in 
support of the view that tbe learned Subordi¬ 
nate Judge was wrong in bolding that a valid 
discharge could be given l>y the natural guardian 
of these four co-decree-holders. He referred to 
the cases of Amina B’b; v. Ra}iia Stianhar 
Misra, 41 ALL. 473; (a, I. R. ^G) 191Q all. 297), 
Latchmana Chettij v. Snlbidk Cheltij, 47 Mad. 
920: (A. I. R. (12) 1925 Mad. 78), Ahid Uosaia 
Miya v. Abdur Bnhnman Shaha Chaudlinri 
63 Cal. 92; (A. I. R. (22) 1935 Cal. 631) and other 
cases. In our opinion tbe contention raised by 
the respondents is correct and is supported by 
the principle laid down by the Judicial Commit¬ 
tee in the ease of Gnnesha Roiu v. T'djaraiu 
Boio, 40 I. A. 132: (3G Mad. 295 iP. C.)) anJ also by 
tbe view taken by the Calcutta High Court iu 
Ahid Jlosain Miyii Abdur B<ihami> . Shjha 
Chaudhuri,6ZC(d.92: (A.I. R.( 22 ) 1935 cal. 631). 
It is only in a case where a co-decree-holder 
could give a valid discharge that S. 7, Limita¬ 
tion Act, w'illnot extend tbe period of limitation. 
The natural guardian of these four sons was not 
a co-deoree-holder in the.present case, and there¬ 
fore, she could not give a valid discharge on 
their behalf during the continuance of their 
minority. It is needless to pursue the matter 
further because Mr. SarUar on behalf of the 
judgment-debtor was not in a position to bring 
to our notice any other authority which had 
taken a contrary view. Accordingly, it must be 
held that tbe provisions of S. 7, Limita¬ 
tion Act could be applicable in favour of the 
decree-holders. 

[7] But this does not end controversy. Mr. 
Sarkar then contended that on tbe finding of tbe 
Subordinate Judge that Nemai bad attained ma¬ 
jority before 22Dd May 1944, the application 
for execution must bo treated as being incom¬ 
petent as in it Nemai is described as being under 
tbe guardianship of Sudhir Kumar Bose and that 
in the proceedings in the executing Court ho 
appeared through his mother. Mr. G, C. Mukharji 
on the other hand, contends that tbe finding of 
tbe Subordinate Judge is based upon pure sur¬ 
mise and conjecture and on tbe materials on tbe 
record he should have believed the uucle, Shib 
Chandra Bose, who was the moat competent per¬ 
son to depose as to tbe age of Nemai. 

[8) We have read the evidence in the case 
which consists of the evidence of two school-stu¬ 
dents on behalf of the judgment-debtor and of 
Shib Chandra Bose, himself, a co-decree-holder, 
on behalf of the respondents. We are satisfied 
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Banchanidhi V. Udekar Sahu (Beevor J.) 

that there is no reason whatsoever to disbelieve 
the evidence of Shib Chandra Bose who is aged 60. 

[His Lordship after discussing the evidence, 

proceeded.] 

[ 9 ] The result is that the application for exe¬ 
cution must be treated as having been filed with¬ 
in the period of limitation fixed by the Statute. I 
^ould dismiss this appeal but in the circuny 
stances there will be no order for costs of this 
Court or of the remand. 

Imam J. —I agree. 

^ p ^ipiJQcd dlSTHiSScd* 


A. I. B. 
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Beevor J. 

Banchanidhi Kar — Appellants. Udekar 
Sahu and others — Bespondents. 

A. F. A. O. No. 66 ot 1945 Decided on 2 jtb Febru¬ 
ary 1947, from order of Dist. Judge, Cuttaclc, D/- 22nd 

Auctust 1945# _ 

(a) Limitation Act (1908). Ss. 20 and 21 —Decree 
against four brothers on basis of debt incurred by 
their deceased father — Endorsement of payment 
bv one saves limitaiion against all- 
•^Wbere a decree is passed against 

basis of a debt incurred by their deceased father and an 
endorsement of payment towards satisfaction of the 
decree is made within limitation by one of them the 

pay ment and eDdorBementwilUave limitation as aga.ns 

iUnm •AIR. (20) 1933 Pat. 1 aod A. 1. R. (2o) 
1936 Pat. 361, Rel on; A. I.R. (23) 1936 All. 

^Annotation : t’42-Com.) Limitation Act, S 21N9 
Pi 9* 

(b) Civil P. C. (1908). S. 100 - New point-Pjea 

of res judicata not taken m grounds of appeal—Plea 

not allowed to be raised at time ot hearing second 
. [Para oj 

^^Annotation : (’44'Com.) Civil P. C., Ss. 100 and 101 

N 60 Pt 5. 

(c) Civil P. C. (1908), S. 11 —Execution proceedings 
_Constructive res judicata—Application for execu¬ 
tion with special mention that certain payment by 
judgment-debtor saves limitation—Judgment-debtor 
having opportunity to show cause against execution 
not raising plea ot bar of limitation — Subsequent 
attachment and proclamation of sale— Judgment- 

^Ann”;aUonT(M4-Com.) Civil P. C., S 11 N 23 Pt 14. 

M, S. Bao —for Appellant. 

Tj. K. DasGupta~~lot Bespondents. 

Judgment.—This ia a second appeal against 
the decision of the District Judge of Cuttack 
holding on appeal from the Munsif of Bhadrak 
that a certain decree was barred by limitation 

as against three persons. 

[2] The decree in question was passed on 24th 
June 1941 against four brothers on the basis of a 
debt incurred by their deceased father. On 20 th 
May 1944 an endorsement was made by one 
brother who was judgment-debtor 2 named 
Surjyamani Sahu of a payment towards satisfac¬ 


tion of the decree. On 6tb July 1944, the execution 
proceedings were taken out against all brothers. 
On 22nd December 1944 an objection petition was 
filed on behalf of the three brothers judginent. 
debtors 1, 3 and 4 contending that the petition 
for execution was barred by limitation as against 
them. In reply the decree-holder urged that this 

claim was barred by consideration of res 

under certain circumstances to which I 

refer later. , , , 

[3] The Munsif overruled the decree-holder a 

plea of res judicata but held against judg¬ 
ment-debtors 1, 3 and 4 on the question of limi¬ 
tation. On appeal the learned District Judge did 
not deal with the question of res judicata but 
held in favour of those three judgment-debtors on 
the question of limitation. Hence the appeal by 

the decree-holder to this Court. 

[4] Mr. M. S. Rao on behalf of the appellants 

has argued both questions of res judicata and 
also the question of limitation on merits. 

[5] As regards res judicata I do not think 
that this plea ought to be allowed to be taken 
now in second appeal because it was ^t put for¬ 
ward in the memorandum of appeal. However if 
it had been open to the appellants there is very 
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considerable force in his contention, beqause it 
appears from the order-sheet that notice was 
issued under 0. 21, R. [22?] with special mention 
of the alleged payment for the purpose of saving 
limitation and on 18th August 1944 judgrnent- 
debtors 1, 3 and 4 applied for time to file objec¬ 
tion who were granted time but never filed any 
objections though attachment was made by 13tb 
October 1944 and sale proclamation had been 
issued more than once and was act^ually served 
on 12th December 1944 before the objection peti- 
tion was filed. I think that the decision of this 

Court in Sitla Sahai v. Gourt Nath, 23 
361 : (A. I. R. (29) 1942 Pat. 477) is ample aatho.| 
rity to support the view which I have taken. On 
the other point, the learned District Judge seems 
to have taken the view that the payment by 
judgment-debtor 2 was a fictitious one but this 
finding he has reached by throwing the burden 
on the decree-holder to prove independently of 
the endorsement that the payment was made. 
In this I think be is in error and in the circum¬ 
stances I think it must be taken that the pay¬ 
ment endorsed by judgment-debtor 2 was actually 

™*^]* There still remains the question whetbec 
the payment and endorsement by one judgment- 
debtor would be sufficient to save limitation 
against all. Mr. M. S. Rao for the decree-holder 
was at first arguing on the basis that the decree 
was against the father and in that view he relied 
on certain dictum towards the end of the judg¬ 
ment in the case reported in Sarada Charan 
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Chahravarty v. Durgaram De Sinlia, 37 cal. 
461 : (5 I. O. 484) for the proposition that a pay¬ 
ment by heir would be sufficient to save limitation 
against all. I should have some difficulty in 
accepting this case as an authority on the point 
because it appears that the learned Judges of the 
Calcutta High Court had in fact disposed of the 
case on other grounds and there was an earlier 
decision of a single Judge of the Calcutta High 
Court reported in Arjun Bam Pal v. Baliima 
Banu 14 I. C. 12S (cal), in which a different view 
was taken. But the position of one heir or one 
son of a deceased Hindu father as against his 
co-heirs or brothers may, I think, be very diffe¬ 
rent from the case of one out of four brothers 
all of whom are judgment-debtors of the same 
decree, even though, that decree might have been 
passed on the basis of a debt originally incurred 
by their father. The decision of a Divisional 
Bench of this Court in Badri Das v, Pasupati 
Banarji 12 Pat. 93 : (A. I. R. (20) 1933 Pat. l), 
held that where a mortgage was entered into by 
-a single mortgagor and after his death a person 
who inheritei part of the mortgaged property 
made a payment towards interest, that payment 
would-be valid not only against the successor of 
the mortgagor who made the payment but also 
against the person who prior to the payment has 
purchased the equity of redemption in another 
part of the property for the purpose of S. 20, 
limitation Act. That decision was followed by 
James J. in Babu Sripati Samanta v. Lalji 
Sahu 163 I. C, 808 : (A.I.R. (23) 193C Pat. 3Gl), 
-and the principle of those decisions seems to me 
fto apply equally to a debt due from four judg- 
ment-debtors on a money decree and I therefore 
hold on the basis of those decisions that the pay¬ 
ment and endorsement by judgment-debtor 2 
save limitation as against all four judgment-deb- 
tors. It is true that the decisions on which I have 
relied seem to be in conflict with a decision of 
Allahabad High Court reported in Geiida Lai v. 
HazariLal, A.I.R. (23) 1936 ALL. 21: (58 ALL. 
313 (f. B.)), but I am bound by the decision of 
a Divisional Bench of this Court in Badri Das 
V. Pasupati Barterji^ 12 Pat. 93 : (A. I. B. (20) 
1938 Pat. 1). 

L7] For these reasons this appeal is allowed 
and the order holding the ezecution petition as 
barred by limitation as against the judgment- 
debtors 1, 3 and 4 is set aside and execution will 
be allowed to proceed against all four judgment- 
debtors. The decree-holder will be allowed costs 
of this appeal and of the lower appellate Court 
io be paid by judgment-debtors 1, 3 and 4. 

K.S. Appeal allowed. 
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Agarwala C. J. AND Meredith J. 

Jadunandan Stiliii Deokismiram. — Peti¬ 
tioner V. Commissioner of Income-tax^ Bihar 
and Orissa, Patna—Opposite Parly. 

Misc. Judicial Ca?e3 Nos. 79 and 80 of 19^5. Decided 
on l7th March 1918; referenco made by Income-tux 
Appellate Tribunal, Bombay. 

Income-tax Act, (1922), S. 66 (5) — Sup¬ 

pression of income — Evidence of — Profits of 
Rs. 9400 shown on turn-over of 15 lacs — Large 
sums shown as cash credits from family chest— 
Other firms showing 10 per cent, gross profits on 
turn-over — Home chest account not kept — No 
explanation as to source of the amounts--Held, 
there was legal evidence to find that these amounts 
formed part of assessee’s income. 

The assesseo was an undivided Hindu family owning 
about 600 bigbas of land and business including two 
rice mills and a grain gola, trading in clarified butter 
and timber, and also a pawn broking business. The net 
profit shown during the accounting period amounted to 
Rs. 9400 on a sale turn-over of Rs. lu lacs. A sum of 
Rs. 84,000 was shown as cash credit in the personal 
ledger account of the business in the name of the 
family. It was held by the income-tax officer that that 
amount did not represent the capital sums brought 
from the family chest but secreted profits and it wus 
added to the profits for the purpose of assessment. This 
sum was reduced to Rs. 49,000 in appeal. The question 
referred to the High Court was whether there was any 
legal evidence to support the finding that Rs. 49,000 
was part of the assessee’s income during the year. The 
Income-tax authorities had noticed that other firms 
bad shown 10 per cent, gross profits on the turn-over 
while assessee had shown only 5 per cent, as gross 
profits 

Held, that coupled with the extraordinarily low pro¬ 
fits shown were the facts that no accounts bad been 
kept regarding the homo-chest and that* no explanation 
was furnished of the real source of these sums drawn 
from the home-chest. In these circumstances, the in¬ 
come-tax authorities were entitled to use this as mate¬ 
rial in connexion with other material before them to 
draw a conclusion. The question before the High Court 
was not whether the conclusion they did draw upon 
these materials was in fact justified but whether there 
was legal evidence to support the finding. In other 
words, the question was “was there a case to go to the 
jury,” and not whether the evidence was such as to 
justify the conclusion. [Paras 7 and 8J 

Annotation : (’46-Mau.) Income-tax Act, S. 66 
N 19. 20. 

G, S. Pathdk, S.K. ^lazumdarand V.D. Harayan 

— for Petitioner. 

S. N. Dult—ior Opposite Party. 

Meredith J. — These are two references to 
this Court under S. 66 (2), Income-tax Act, by 
the Income-tax Tribunal, this Court having re¬ 
quired the Tribunal to state a case. A joint 
statement has been made, and only a single 
question has been referred, as both references 
relate to the same matter, one being with regard 
to the assessment of income-tax and the other 
the assessment of excess proflts tax. 

[ 2 ] The assessee is an undivided Hindu 
family, and the question which has been referred 
is whether there is any legal evidence to support 
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the finding of the Tribunal that E3. 49,300 -was 
part of the asaeBsee’e income during the account¬ 
ing year. The accounting period in question is 
from 11th November 1939, to 30th October 1940. 
The asaessee has business and property, the busi. 
ncs3 including two rice mills and a grain gola, 
trading in clarified butter and timber, and there 
is also a pawn-broking business. 

[3l The income-tax officer held that a sum of 
E3. 84,000 shown as cash credits in the personal 
ledger account of the business in the name of 
the family, actually represented not as it pur¬ 
ported to do, capital sums brought from the 
home cheat of the family but secreted profits of 
the business. The income-tax officer, in rejecting 
the contention that the sums in question were 
brought from the family chest, w'ont into the 
accounts for four years past. No accounts bad 
been kept of the family income and expenditure, 
but he tried, on the materials available, to re¬ 
construct a family chest account for past years, 
and be came to the conclusion that there could 
not have been these surpluses in the family 
chest, taking into account the fact that the 
family had only 600 bighas of land and there 
were 60 members to maintain. He also noticed 
that there was room in the accounts for suppres¬ 
sion of profits and that the total nett profit 
shown amounted to only Rs. 9402 on a sales 
turnover of fifteen lakhs. He added the sum of 
B8. 84,000 to these profits. 

[ 4 ] On appeal the Assistant Commissioner 
went elaborately into the accounts himself, exa- 
mining those accounts for seven years back and 
some accounts older still, and as a result of his 
examination, ho reduced the sum added to pro¬ 
fits from PB. 84,000 to R9. 49 800 the subject-matter 
of the reference. Against this order an appeal was 
taken to the Tribunal, but dismissed. An appli¬ 
cation was then made to the tribunal to make a 
reference to this Court under s. 66 (1). This ap¬ 
plication was dismissed. The petitioner then 
came to this Court under S. 66 (2) with the 
result as already stated, that the Tribunal was 
asked to make the reference which is now be- 
' fore us. 

[ 5 l What we have to decide is merely whe¬ 
ther there is any legal evidence to support the 
conclusion arrived at by the income-tax au¬ 
thorities. Much of the argument before us 
has, perhaps inevitably, partaken largely of the 
nature of a challenge to the finding upon the 
merits. 'With the merits we are not, however, at 
all concerned. The question before us, if one 
may so put it is, was there a case to go to the 
jury ? not whether the evidence was such as to 
justify the conclusion. 

[g3 No doubt the materials upon which the 
income-tax authorities acted constituted only 
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circumstantial evidence. Nevertheless, that there 
was evidence cannot, I think, be doubted. ,I have 
referred to the fact that on a sales turn-oyer 
of fifteen lakhs the nett income shown was 
Bs. 9402, which amounts only to three quarters or 
1 percent. The appellate Asaietant Commissioner 
and the Tribunal further noticed that, though 
the period was one of prosperity for traders, and 
other mills had shown gross profits on the turn¬ 
over amounting to 10 per cent, the assessee had 
shown only 6 per cent. Mr. Pathak for the 
assessee contends that this at least was not evi¬ 
dence which could legally be taken into conside¬ 
ration because the names of those other mills 
were not supplied to the assessee. The namea 
were, in my opinion, irrelevant, and the Income- 
tax Commissioner could not have supplied them. 
What was done was to draw the attention of the 
assessee to the fact that it was proposed to use 
this material and to give him a full opportunity 
to say what he had to say regarding it. The 
Assistant Commissioner states in his order that 
in regard to this matter he gave the assessee 
full hearing. He then states what the assessee 
had to say, and it appears from that that the 
assessee did not attempt to challenge the state- 
ment that other firms had shown 10 per cent. 
"What he did do was to suggest that that figure of 
10 per cent, might have been arrived at upon a 
system of accounting different from bis own- 
There is no reason to suppose that the Assistant 
Commissioner would not have gone into this 
point fully, had the assessee pressed it and would 
have revealed the system of accounting upon 
which the estimate of 10 per cent, had been 
made. In short, there is no reason to- suppose 
that anything was done behind the back of the 
assessee, and the actual fact relied on was not 
really challenged by the assessee. The objection 
substantially was that owing to other possible 
circumstances the inference sought to be made 
from that fact was not justified. That fact, it 
was suggested, carried little weight with regard 
to the matter under consideration. In short, the 
objection made was not with regard to the cor- 
rectness of that statement but upon the weight 
which should be attached to it—a mere question 
of fact. 

[ 7 ] Coupled with the extraodinarily low pro¬ 
fits shown, were the facts that no accounts at all 
had been conveniently kept regarding this home 
chest, and no explanation was furnished of the 
real source of these sums drawn from the home 
chest and, indeed, this home chest seems to have 
partaken of the nature of the widow’s miracul¬ 
ous cruse of oil which was never exhausted or 
the purse of Fortunatus which was always full. 
The income-tax authorities were surely entitled 
to use this as material in connexion with the 
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other materials before them from which to draw 
a coDolosion. As I ba^e already stated» it is not 
for us to express any opinion whether the con- 
plusion they did draw was, upon these materials, 
in fact justihed. 

[6] My answer to the question put to us 
would be that there was legal evidence to sup¬ 
port the hnding of the Tribunal, and I would 
answer the reference accordingly. The Income- 
tax Commissioner is entitled to his costs, which 
we assess in the sum of Bs. 260. 

Agarwala G. J.—I agree. 

D,R.R. Reference ansxvcred. 

A. I. R. (36) 1949 Patna 217 /fC. N. 66.] 
Das and Ayyar JJ, 

Sadasiva Babu and others — Appellants v. 
Kasinath Trust Funds and others — Respon¬ 
dents, 

A. F. A. D. No. 69 of 1942, Decided on 19tb Septem¬ 
ber 1947, from decree of Dist. Judge, Cuttack-Sambal' 
pur, D/' lltb December 1941. 

Orissa Money-lenders Act (III [3] of 1939 as 
amended in 1947), Ss. 10 and 11—Loan on security— 
Decree—Adjustment of decree by execution of instal¬ 
ment bond without interest—Instalment bond held 
loan—Transaction held could be re>opened—Relief 
under Ss. 10 and 11 held could be given — Orissa 
Money-lenders Act (III [SJoi 1939). S. 2 (1). 

D, the father of defendants, bad borrowed Bs. 2000 
from ancestors of O on the basis of a mortgage bond 
dated 16th Angost 1900. G subsequently obtained a 
mortgage decree in 1922 and started proceedings in exe¬ 
cution thereof. By that time, the decretal dues along 
with interest bad swelled up to Bs. 8000 incloding tbo 
cost of the execution. O got some of the ancestral pro¬ 
perties sold and purchased it himself (or Bs. 2126. 
Before the possession was taken a compromise was 
arrived at between the parties, by which tbo defendants 
paid a sum of Bs. 1000 to O and executed a fresh ins¬ 
talment bond for the balance Le. Bs. 7000 in lieu of tbe 
ancestral properties being returned. The sum was made 
payable in seven annual instalments of Bs. 1000 each. 
It bore no interest. First instalment was paid to Q who 
thereafter transferred bis rights under tbe bond to E. 
Some payments were thereafter mado to K. E insti¬ 
tuted a suit for recovery of tbe balance on tbe bond. 
The defence was that more than tbe double of tbe ori¬ 
ginal loan bad been already paid and that therefore the 
defendants were entitled to be relieved under tbe Act : 

Held that tbe creditors were ^'money-lenders” within 
the meaning of the Act. Even if they were not money¬ 
lenders, Ss. 10 and 11 as amended iu 1947, could be 
invoked, that the transaction in substance was a loan, 
that the defendants were not seeking to re-open the 
decree of 1922 which bad been fully satisSed, that they 
were entitled to relief under Ss. 10 and 11 (1) : A. 1. B. 
(29) 1942 Pat. 431 ; A.I.R. (23) 1936 P.O. 63 and A.I.R. 
(32) 1945 P. C. 108, Dieting. (Paras 2 and 4] 

Per Das J. — ‘‘Loan*’ as dcBned in S. 2 (1), means 
(i) an advance whether of money or in kind on interest 
made by a money-lender, (ii) includes a transaction on a 
document bearing interest executed in respect of a past 
liability and (iii) any transaction which in substance, 
is a loan. [Para 6] 

B, Mahapatra and 8. K, Boy—for Appellants. 

P, C. Chatterji and Q. Jagali—toT Bespondents. 


Ayyar J. —This is a defeuclanfcs’ secoud ap¬ 
peal from tbo judgment of tbe District Judge of 
Cuttack-Sambalpur reversing a decision of tbo 
Subordinate Judge of Sambalpur, who dismissed 
the plaintillV suit which was based on a bond 
dated idth May 1932. The facts giving rise to the 
present suit were tbe following. The defendants 
are members of a joint Hindu Mitakshara family, 
and one Dayanidbi Babu, father of defendants 
2 to 4, had borrowed a sum of Hs. 2000 from 
Dasarathi and Ananda, the ancestors of one 
Gangadbar, on the basis of a mortgage bond 
dated 16th August 1900. Gangadbar subsequently 
obtained a decree in 1922 on tbe foot of ibis bond 
and started execution proceedings, tbe decretal 
dues along with interest having by that time 
swelled up to Rs. SOOO, including tbe cost of exe. 
cution. Tbe same Gangadbar got some of the 
ancestral immovable properties of the defen- 
dants’ family sold in execution and purchased 
them himself for Rs. 2125. After tbe sale was 
confirmed and before Gangadbar could take 
possession, Dayanidbi, tbe harla of tbo defen¬ 
dants’ family, along with other family members 
came to an amicable arratgement with Ganga- 
dhar with a view to save tbe properties, the 
arrangement being that tbe defendants’ family 
paid a sum of Bs. 1000 to Gangadbar and exe¬ 
cuted a fresh bond for the balance of the above 
mentioned sum of Rs. 8000 in lieu of the said 
ancestral properties being returned to them. 
This bond which was for Rs. 7000 and was exo. 
cuted on I4th May 1932 is the bond in suit. It W’as 
an instalment bond, the executants promising to 
repay the sum of Bs. 7000 in seven annual ins¬ 
talments of RS. 1000 each payable on the first 
day of the month of August each year beginning 
from ist August 1933; there was also a provision 
that in case of default of any instalment, the 
entire amount of the instalments remaining un¬ 
paid would become due at once and be recovered 
in one instalment. Tbo defendant’s family 
accordingly paid tbe first instalment to tbe said 
Gangadbar and also certain sum of money to- 
wards the second instalment. On lltb November 
1934 Gangadbar, being hard pressed by his own 
creditors, transferred his rights under the bond 
in suit to the plaintiff by an assignment deed for 
a consideration of RS. 3500, and Dayanidbi and 
other defendants were informed accordingly 
and they admittedly made some payments there¬ 
after to the plaintiff. The plaintiff in tbe suit is 
the “Kasinath Trust E’und” and the suit was 
brought by tbe trustees of this Fund on the ground 
that tbe second instalment due under the bond 
bad not been fully paid up, and that the defen¬ 
dants bad defaulted payment since 1st August 
1984. The total claim including interest which 
was calculated at the rate of Rs. 6 per cent, per 
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annum from the date of default, namely, 1st 
August I93i, was laid at Rs. 4393-6-0. The pay- 
ments mentioned in paras. 8 and 9 of the plaint 
as having been made by the defendants were 
admitted by them, in the written statements filed 
on behalf of defendants 2 to 6 and the minor defen¬ 
dants, but the liability to pay anything more to the 
plaintiff under the bond in suit was sought to be 
resisted on various grounds which it is not neces¬ 
sary to investigate in this appeal for reasons 
which will presently appear. On 20th July 1940, 
by which date the Orissa I^Ioney-lenders Act of 
1039 had been extended to Sambalpur, a supple- 
mentary written statement which was filed on 
behalf of defendants 2 and 4 said that according 
to the provisions of the Money-lenders Act the 
plaintiffs were not entitled to any decree, as they 
bad admittedly realised more than double the 
principal amount of the loan under the bond of 
1900, and that under the said Act the defendants 
were entitled to have the whole transaction re¬ 
opened with effect from 1900, the date of the 
original mortgage and interest calculated at 9 
per cent, per annum and that a total sum of 
Rs. 641G-2-0 had already been paid up as against 
the original loan of Rs. 2000. The guardian-ad- 
litem on behalf of the minor defendants also filed 
a similar written statement, and the only question 
for decision in this second appeal is whether the 
defendants-appellants are entitled to be relieved 
of their indebtedness under the bond in suit by 
reason of'tbe provisions of the Money-lenders 
Act. The learned Subordinate Judge held that 
the defendants were entitled to the benefits ac¬ 
cruing to them under Ss. 9 and 10, Money-lenders 
Act, and passed a decree in favour of the plaintiff 
only for the costs of the suit. He has found in 
the first place that Dasarathi and Ananda, the 
predecessors of Gangadhar (the plaintiff’s assig¬ 
nor) were ‘money-lenders’ as defined in S. 2 (j), 
Money-lenders Act and has referred to the evi¬ 
dence adduced by the parties in this connection; 
us a corollary be has held that the plaintiff was 
■a money-lender to whom the provisions of Act 
III [3] of 1939 were applicable. He has also held 
that even though the original loan had matured 
into a decree the bond in suit related to a past 
liability and that the consideration under the 
said bond was accordingly to be regarded a loan 
as defined in the said Act. He further held that 
the fact that the bond in suit contained no sti¬ 
pulation for interest did not make any diffe¬ 
rence to this position. The learned Subordinate 
Judge found that the defendants had admittedly 
paid up a sum of Rs. 6416-2-0 apart from a sum 
of RS.975 by attachment and sale of their paddy 
in execution, or, in other words, Rs. 7391-2-0 in 
all, which was almost treble the original amount 
advanced, and came to the conclusion that the 


defendants were, therefore, entitled to be relieved 
of their indebtedness under the Money-lenders 
Act without liability to make any father payments 
to the plaintiff. On appeal the learned District 
Judge has reversed this finding on three grounds. 
In the first place, the learned District Judge obs¬ 
erved that there was no evidence on the record to 
show that Dasarathi and Ananda were money¬ 
lenders within the meaning of the Money-lenders 
Act. Secondly, he was of the opinion that no per¬ 
sonal liability remained after the decree of 1922, 
that the said decree was in the circumstances 
to be considered merely “damages for fraud^^ 
and that such award of “damages for fraud 
could not be regarded as a loan. In conclusioi^ 
the learned District Judge held that the plaintiff 
was entitled to a decree for the principal amount 
claimed, without any interest, inasmuch as the 
bond in suit did not bear interest. Hence this 

second appeal. ,. . 

[2J The learned District Judge thought that 

the mere description of Dasarathi and Ananda 
as Mahajans in the original mortgage bond of 
the year 1900 was not sufficient to prove that 
they were money-lenders within the meaning of 
the Orissa Money-lenders Act and that on this 
ground alone the defendants’ case was bound to 
fail. In the Act of 1939 the expression ‘money¬ 
lender’ was defined in S. 2 (j) as 
‘‘a person who advances a loan in tbe regular course 
of business of money-lending with n capital of more 
than a sum of rupees one thousand” 
for purposes of all sections of the Act except 
Ss. 9 to 16, and for purposes of these sections as 

“a person who advances a loan in the regular course 
of business of money-lending irrespective of the amount 
invested in the said business.” 

It is, however, not necessary to examine this de¬ 
finition in its applicability to the present suit or 
to discuss the evidence on the point as to whether 
either Gangadhar, the plaintiff s assignor, was 
a money-lender, or,whether his predecessors Dasa¬ 
rathi and Ananda can be deemed to have been 
money-lenders as defined in S. 2 of the Act, for 
the Amendment Act of 1947 (Act XVIH [iSl of 
1947) has defined the expression “money-lender 
beyond all doubt for the purposes of such sec. 
tions of the Money-lenders Act as are relevant 
to the present appeal. According to this Amend¬ 
ment Act, the term “money-lender” means in . 
88. 4, 5, 6, 7, 8, 18 and 19—with which we are not 
concerned—“a person who advances a loan in 
regular course of business of money-lending « 
and in the remaining sections of the Act “a per¬ 
son who advances a loan.” In other words, it is 
no longer necessary in applying the sections o 
the Act other than those just specified to prove 
that the creditor in question is a professi^al 
money-lender or Mdhajan or that he has ^ 
advancing loans in the tegular course of busmesa 
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of money .lending, and excepting the case of the 
sections specifically excepted in s. Q of the Amend, 
ment Act, the expression “money-lender” would 
apply to the case of any person who is proved to 
have advanced a loan. This being the position, 
there can be no doubt whatsoever that the credi¬ 
tors in the present case were "monej’-lenders” 
^within the meaning of the Money-lenders Act. 
Now, on behalf of the detendants-appellants it is 
urged that they are entitled to the benefits ac¬ 
cruing to them under Ss. 10 and ll (l) of the 
,Orissa Money-lenders Act. I should observe at 
this stage that Ss. lo and 11 can be invoked in 
the present case, even if it be held that Ganga- 
-dhar, Dasarathi and Ananda were not money- 
llenders, for the Amendment Act of 1947 has 
amended the old ss. 10 and 11 , so as to make 
their provisions applicable to a suit brought not 
only by a money-lender but by “any other per¬ 
son.” Section lo (i) of the Act of 1989 reads as 
follows: 

“Notwithstanding anything to the contrary contain* 
ed in any other law or in anything having the fotco of 
law or in any contract, no Court shall, in any suit 
brought by a moneylender in respect of a loan ad¬ 
vanced before or after tbe commencement of this Act, 
pass a decree for an amount of interest for the period 
preceding the institution of the suit which, together 
with any amount already realised as interest through 
Court or otherwise is greater than the amount of the 
loan originally advanced.” 

This section, in short, embodies the rule of 
Damdupat. Section ii (i) (i), which is the other 
section of the Money-leoders Act relevant for 
this appeal, runs as follows: 

“In any suit brought by a money-lender in respect 
of a loan advanced before the commencement of this 
Act, the Court shall exeroiao all or any of the following 
powers as may be applicable to it, namely : (i) re-opon 
the transaction, take an account between the patties, 
and relieve the debtor-of all liability in respect of any 
interest, in excess of nine per centum simple per an¬ 
num in the case of a secured loan.” 

Under S. 16 of the Act, Ss. 10 and 11 have been 
made applicable, (i) to suits brought by money¬ 
lenders in respect of loans advanced before the 
commencement of this Act, and pending on the 
date on which the said sections come into force; 
and (ii) to appeals and proceedings in execution 
arising in respect of decrees passed on 1st April 
1936, or thereafter on the basis of loans whether 
such appeals or proceedings in execution were 
pending on, or instituted after, the date on which 
the said sections come into force. Further, sub. 

8. (2) of s. 10 of the old Act, provides as follows: 

“Where, in any suit, as is referred to in sub-s. (1), it 
is found that the amount already realised as interest 
throagb Court or otherwise, for the period preceding 
the institution of the suit, is greater than the amount 
of the loan originally advanced, so much of the said 
amount of interest as is in excess of the loan shall be 
appropriated towards the satisfaction of the loan and 
the Court shall pass a decree for the payment of the 
balance of the loan, if any.” 


The present suit based on the instalment bond 
was filed on 3lst July 1931, and the provisions 
of the ^foney-lenders Act were extended to 
Sambftlpur, as already stated, in 1940. By the 
Amendment Act of 1947, the provisions of ss. lO 
and 11 (i) of the old Act have been made appli- 
cable to suits brought by “any person” and not 
merely “a money lender.” In these circumstan¬ 
ces it is contended on behalf of the appellants 
that inasmuch as they had already paid up a 
total sum of over Rs. COOO as against the origi¬ 
nal mortgage loan of Rs. 2000 incurred in 1900 
they are entitled to be relieved of all liability 
in respect of the said loan by virtue of ss. 10 and 
11 ( 1 ) (i). Money-lenders Act. 

[3] Mr. Chatterji arguing for the respondents 
conceded at first that the instalment bond in 
suit was in the nature of a “loan” to which the 
provisions of the Money-lenders Act apply and 
then realising that this line of argument would 
land him in difliculties, coutonded that the in¬ 
stalment bond could not be regarded as a loan 
at all, inasmuch as it did not stipulate for 
payment of any interest on any amount advan- 
ced or meant to be advanced as principal. He 
also took up the position that the mortgage loan 
of 1900 bad merged in the decree of 1922, that 
the instalment bond in suit was an independent 
transaction being merely in the nature of an 
arrangement to pay off the decretal dues and 
interest on the decretal dues, that the decree of 
1922 blocked the way of the judgment-debtor in 
claiming relief under the Money-lenders Act 
and that the benefits conferred by S. il (l) (i) of 
the Act could be availed of by the judgment- 
debtor only in the case of appeals and proceed¬ 
ings in execution arising in respect of decrees 
passed on ist April 1936, or thereafter. This 
last argument, namely, that the transaction 
could be re-opened under S. 11 (l) (i), and that 
the debtor relieved of all liability in respect of 
any interest in excess of 9 per cent, simple per 
annum in the case of a secured loan only where 
appeals or execution proceedings are pending in 
respect of decrees passed on ist April 1936, or 
thereafter was sought to be met on behalf of the 
appellants on the ground that the present suit 
based on the instalment bond bad been brought 
in respect of a loan advanced before the com¬ 
mencement of the Act and pending on the date 
on which as. 10 to 15 came into force. 

[4] Among the cases cited by Mr. Chatterji 
was the ruling reported in Basudeh Mahapatra 
V, Surendra Nath Mitra, 8 Cut. L. T. 49: 
(A.I.B. (29) 1942 Pat. 431). This ruling, however, 
does not help him, as it merely emphasised the 
distinction between a suit and an execution pro. 
ceeding with reference to its applicability to 
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S3. 10 fco 15, Money-lenders Act, and pointed 
out that the provisions of S. 10 were not applica- 
ble to execution proceedings. The ruling repor¬ 
ted in 11 arekrishna ^dhanti v. Puri Bank 
Ltd., 11 c. L. T. 12 ; (A. I. R. (32) 1045 Pat. 231) 
was also relied upon on behalf of the respon¬ 
dents in support of the contention that the loan 
in the present case had merged in the decree of 
1922. In that case, however, the question which 
was decided was that tlie provisions of S. 11, 
Money-lenders Act did not allow the re-opening 
ot a transaction which had merged into a decree 
long before the relevant date, namely, 1st 
April 1946. 'I’he loan in that case was that of 
1900 and it had merged in a decree of 1927, and 
the decree bo:l, as a matter of fact, been satis¬ 
fied. In the present case, there is no question of 
reopening a loan Vihich bad merged into a 
decree long before ist April 1936. In fact 
by entering into the instalment bond of 1932, the 
parties appear to have disregarded the decree of 
1922, and the appellants in claiming the benefits 
conferred by Ss. 10 and 11 (l), Money-lenders 
lAet are not seeking to interfere with the decree 
of 1922, The remedy they are seeking is to be 
relieved of all liability in respect of any interest 
in excess of 9 per centum simple per annum in 
the case of the mortgage loan of 1900 by virtue 
of S 3 . 10 and 11 (1), Money-lenders Act, and for 
this purpeso pray for the re-opening of the orU 
ginal transaction and the taking of an account 
between the parties. Mr. Chatterji then contend- 
ed that the instalment bond of 1932 was not in 
the nature of a loan as there was no stipulation 
for interest. A “loan," as defined in S. 2 (i), 

Money-lenders Act, means 

“an advance wbetlicr ol money or in kind on interest 
made by a money-lender and sball include a transac¬ 
tion on a document bearing interest executed in respect 
ol past liability and any transaction whieb in substiuce, 
is a loan." 

Mr. Chatterji cited the Federal Court decision in 
S^lrendra Prasad Narain Sinyk v.Sri Gaja- 
dhar Prasad Sahu Trust Estate, A. i. R. (27) 
1940 F. C. 10; (I.L.R. (1940) Kar. F.C.14), which 
•was the case under the Bihar Money-lenders 
Act, and contended that bad the intention 
of the parties been to refer to the total amount, 
including principal and interest, mentioned in 
any document, “it would have been simpler to 
use some other word like claim or debt." But 
their Lordships went on to say in the same case 
that"intereat would be included in the loan only 
if its amount is entered in the document on 
which the loan is based." It is, however, not 
necessary in the circumstances of the present case 
to resort to the definition of loan as given in the 
Bihar Money-lenders Act. It is clear that under 
the definition in the Orissa Money-lenders Act, 
“loan" would include "any transaction which, 


in substance, is a loan." It is true that in the 
instalment bond the interest payable on the 
amount secured by the bond was not stipulated, 
but it would have been obvious from the facte 
already stated that this instalment bond was 
excluded not only in respect of the balance of 
the principal which remained unpaid on that 
date, but also the interest which remained un¬ 
paid.,The transaction was, therefore, in substance 
a loan. In Thahurani Kusum Kumari v. Dehi 
Prosad Bhandhania^ 15 Pat. 210: (A.I.R. (23) 1936 
P. O. 63), a Privy Council case, it was pointed out 
that when once a decree had been passed the loan 
or debt, as a subject of enforcement, no longer 
existed and that it was merged in the decree and 
the allowance of interest on the decree was not 
the allowance of interest on the loan or debt. 
Admittedly, no interest accruing on the decretal 
dues of 1922 was included in the instalment bond; 
the interest included was the interest payable on 
the original loan of 1900. In the suit brought by the 
mortgagees in 1921 on the basis of the original 
bond with an alternative prayer for foreclosure or 
the passing of a money decree, a money decree had 
been passed for Rs. 5000 odd. In execution of this 
decree, some of the properties bad been sold up 
by Gangadhar in 1932, and it was with a view to 
save these family properties from passing into 
the possession of Gangadhar that a fresh bond, 
namely, the bond in suit, was executed on lltb 
May 1932. The original loan of 1900 no longer 
exists as a subject of enforcement, but a fresh 
loan has been created since 1932 by reason of thOr 
instalment bond. Mr. Chatterji also cited the’ 
ruling reported inSriinatiltcuula Bose v. Bai 
Manmatha Eath Bose, A. I. R. (32) 1945 P. C. 
108; (I. L. R. (1945) Kar. P. C. 250), which was a 
case based on the Bengal Money-lenders Act. 
The question in that case was whether the effect 
of S. 30, Bengal Money-lenders Act was to affect 
judgments already obtained and whether under 
8 . 36 (l) of the said Act a Court could re-open a 
judgment or decree, and it was held that it was 
clear that the Legislature intended that the power 
of re-opening a transaction ahould be extend¬ 
ed to re-opening a decree obtained by a money, 
lender which had not been fully satisfied by isfe 
January 1939. There is no question in the present 
case of re-opening a decree which had not been 
fully satisfied on the relevant date, namely, on 
1st April 1936. The question for decision in this 
case is whether the instalment bond dated lltb 
May 1932 was, in substance, a loan, and whether, 
if so, the appellants are entitled to the benefitej 
conferred on them by Ss. 10 and 11 (i) (•)»! 
Money-lenders Act, so as to relieve them of allj 
liability in respect of interest in excess of 9 P©c 
cent, simple per annum in the case of the loan. I 
have no doubt that this question must be answer- 
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ed in favour of tha appellants and that the appel¬ 
lants are entitled to re-open the whole transac¬ 
tion, back to the year 1900 and have an account 
token with a view to relieving them of all liabi¬ 
lity in respect of interest on the mortgage loan 
of R3, 2000 in the manner provided 13y Ss. 10 and 
11 ( 1 ) (i), Money-lenders Act. In the result, tha 
judgment of the learned District Judge must be 
set aside, and the second appeal allowed with 
costs. The judgment of the learned Subordinate 
Judge will be restored so far as the costs are 
concerned. As the defendants appellants have 
admittedly paid almost three times the original 
amount advanced, the plaintiffs are not entitled 
to any other relief. 

[ 5 ] Das J. — I agree, and would like to ex- 
plain in my own words the reasons for the de- 
cislon given. In my opinion, the crucial ques¬ 
tion in this case is if the instalment bond 
of llth May 1932, constitutes a loan or not. 
Once it is found that the instalment bond 
constitutes a loan, there is, in my opinion 
no escape from the position that tbe'appellants 
are entitled to the benefit of the provisions 
of the Orissa Money-lenders Act. The expre- 
jssion "loan" has been deOned in S. 2 (i) of 
the Act. The definition includes three classes of 
Itransaction: firstly, the expression means an 
advance whether of money or in kind on in. 
terest made by a money-lender; secondly, the ex¬ 
pression includes a transaction on a document 
bearing interest executed in respect of past liabi¬ 
lity; and thirdly, it includes any transaction 
which, in substance, is a loan. The instalment’ 
bond does not itself provide for any future in¬ 
terest. The main question before us is if the 
transaction is, in substance, a loan. A transac. 
tion of the instalment bond has been placed be¬ 
fore us by learned counsel for the respondent. 
The instalment bond recites that 

“on a calculation of the dues on the decree in T.S. 5 
of 1921 of the Court of the Subordinate Judge, Sambal- 
pur and in Appeal No. 81, together with costs of 
execution and interest etc., a sum of Rs. 8000 is due 
etc.” 

Out of this a sum of Rs. 1000 was paid in cash, 
and for the balance the instalment bond was 
executed.^ The said sum of rs. 7000 included 
the past liability on account of interest on the 
original loan of rs. 2000 as also interest on the 
decretal dues. It is, therefore, clear to me that 
the instalment bond, though it does not provide 
for the payment of any interest in future, does 
recognise and accept a liability for the payment 
of interest, which had previously accrued in res¬ 
pect of the original loan of rs. 2000 . In that 
view of the matter, though the document itself 
does not bear interest, the transaction is in 
enbstanoe a loan. 

[6] Once it is found that the transaction is a 


loan, 89.10, 11 and other sections of the Monej'. 
lenders Act will clearly apply. They will apply 
by virtue of the provisions of S. IC, Money-len¬ 
ders Act, which section says that, so far as may 
be. Ss. 10 to 15 shall apply to pending suits and 
to appeals and proceedings in execution arising 
in respect of decrees passed on 1st April 193G or 
thereafter on the basis of loans, whetber such 
appeals or proceedings in execution were pending 
on, or instituted after, the date on which the 
said sections come into force. We are dealing 
here with an appeal in respect of a decree passed 
after 1st April 193G. By virtue of the provi- 
sions of S. IG, therefore, we have to apply the 
provisions of Ss. 10 to 15, so far as may be, to 
the facts of this case. I may further mention 
that Ss. 10 to 15, which are to be applied even 
in appeal, must be Ss. 10 to 15. as they stand on 
the date on which they are to be applied. Sections 
10 to 15 have undergone some changes by the 
amending Act of 1917, to which my learned bro. 
ther has already referred. One of the amend¬ 
ments made in I9:t7 is to do away with the 
restrictive provision that the suit mint be by a 
money-lender. The benefit of those sections is 
now available in suits in respect of a loan, wbe- 
ther brought by a money-lender or by any other 
person. The reason for which the learned Dis¬ 
trict Judge had refused relief to the appellants 
disappears on account of the am'endments made 
in 1947. Then, there is a further point. The defi¬ 
nition of the expression ‘‘money-lender’’ has 
also undergone a change by the amending Act 
of 1947. While applying the amending Act of 
1947 to Sambalpur by a notification under 8. 92, 
Government of India Act, 1935, the definition of 
the expression "money-lender" has been so ra¬ 
dically changed that it is no longer necessary 
to consider the question if money-lending was 
done in the "regular course of business” or not. 
The restrictive phrase ‘‘regular course of busi- 
ness" has been omitted from the definition of 
the expression "money-lender" when applied to 
Sambalpur. Therefore, it is immaterial now 
whether Gangadhar or his predecessors-iu-interest 
Dasrathi and Ananda were inonoy-lendors in 
the regular course of business or not. It is also 
immaterial if the suit was brought by a money¬ 
lender or not. The only material point for con¬ 
sideration is if the suit was in respect of a loan. 

If it was in respect of a loan, then the appel¬ 
lants are entitled to reliefs under ss. lo and n, 
Orissa Money-lenders Act. I have already held 
that the instalment bond was in substance a loan 
as defined in the Orissa Money-lenders Act ; 
therefore, the appellants are entitled to reliefs 
under the Orissa Money-lenders Act. 

C7] Learned counsel for the respondents has 
raised two points before us. Firstly, he has con- 
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tended that the instalment bond is not a loan, 
because it does not provide for any interest. He 
contends that the instalment bond merely pro¬ 
vides for the payment of the decretal debt, and 
a stipulation for the payment of that debt in 
instalments does not make the transaction a loan 
under the Orissa ^loney-lenders Act. This point 
I have already considered above. I have shown 
that though the instalment bond does not provi¬ 
de for interest, it is in substance a loan inas¬ 
much as the appellants have by the instalment 
bond undertaken to discharge their past liability 
in respect of the interest accrued on the original 
loan. Looked at from that point of view, the 
instalment bond is in substance a loan. 

[8] The second point raised before us is that 
even if the instalment bond is a loan, the Court 
cannot look into the amount which was origi- 
nally advanced, namely, the sum of Rs. 2000 
for the purpose of calculating the present liabi¬ 
lity of the appellants. It is contended that to do 
so would be to interfere w'ith the decree which 
had been passed in 1922 on the foot of the 
mortgage by conditional sale executed on l6th 
August 1900. I do not see how it can be said 
that the Court is in any way interfering with 
the decree of 1922 in this case. That decree was 
pELssed for a sum of about Rs. 5000 in 1922 and 
some of the properties were sold in execution of 
the decree. Nobody is seeking to interfere with 
the decree passed in 1922 or the sale held in ex. 
cution thereof. It is only for the purpose of cal¬ 
culating the present liability of the appellants 
under the instalment bond that the original 
amount advanced in 1900 is being looked into. 
Section 10, Money-lenders Act says in very 
clear terms that the amount of interest for the 
period preceding the institution of the suit must 
not be greater than the amount of the loan ori¬ 
ginally advanced. I emphasise the words “origi. 
nally advanced." It is merely for the purpose of 
calculating the present liability of the appellants 
under the instalment bond that the original 
amount advanced in 1900 is being looked into. 
There is no question of either interfering with 
or setting aside the decree of 1922 or the sale 
held in execution thereof. I do not think the con¬ 
tention of learned counsel for the respondent on 
this point is correct. 

[9] For these reasons I agree to the order 
proposed by my learned brother. 

T> G-n Order accordingly. 
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The King v. Parmanand and others — 
Accused. 

Criminal M*isc. Case No. 488 of 1948, Decided on 5th 
November 1948. 

•(a) Criminal P. C. (1898), S. 494 —Scope—Giving 
or withholding of consent—Discretion to be exer¬ 
cised judicially—Court making no attempt to exer¬ 
cise discretion but permitting withdrawal on order 
of Government — High Court will interfere. 


Section 494 merely authorizes the public prosecutor 
to withdraw from the case and that too with the con¬ 
sent of the Court. This merely means that the Public 
Prosecutor may, with the leave of the Court discon¬ 
tinue bis asaistance to the Court. The section docs not 
authorise the. withdrawal of a case. The Court is not 
bound to give its consent. The section does not provide 
that the proceedings shall be stayed or terminated if 
the Court does not consent to the Public Prosecutor’s 
withdrawal. There may be cases in which the Court, on 
a consideration of the Public Prosecutor’s application to 
withdraw from the prosecution, considers that the pro¬ 
secution should proceed. In such a case the Court will 
be acting within its powers, and rightly, to refuse to 
accede to the Public Prosecutor’s request to withdraw 
from the prosecution. If after such refusal the Public 
Prosecutor declines to assist the Court, the Court has 
power under S. 495 to permit the proseention to be 
conducted by any other person, either personally or by 
a pleader. As the effect of the withdrawal of the Public 
Pmsecutor with the consent of the Court is either dis¬ 
charge or acquittal of the accused, the giving or with¬ 
holding of the consent is a judicial act and the 
discretion conferred on the Court must be exercised 
judicially. There is no justification whatsoever for the 
view that the Prime Minister or any other Minister or 
executive officer has the power to usurp the /unctions 
‘of the Court or to take the case out of the seisin ^ 
Magistrate before whom it is pending for trial. Where 
the trying Magistrate makes no attempt to 
discretion at all and permits the withdrawal of the pro¬ 
secution merely in consequence of the 
Government the High Court will interfere. The Higb 
Court, however, would be reluctant to direct the prose¬ 
cution of persons against whom Government does not 
desire to proceed, unless there is evidence which re¬ 
quires judicial consideration. ICopsidering all the cit 
cumstances it was held that the order of the Magistrate 

withdrawing the case and TJ? 

) [Paras 14, 15, 16 and 18J 
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•(b) Criminal P. C. (1898), S. 344 — Stay and 
adjournments — Executive officers not to direct 
stay of criminal proceedings. 

There is no power whatsoever, statutory or otherwise, 
authorizing any one except the Presiding Officer of the 
Court to grant an adjournment of the criminal proceed¬ 
ings and no authority except Court superior to the 
trying Court which can direct a stay of criminal pro¬ 
ceedings. No Prime Minister or any other exerative 
officer has any power to issue a fiat staying orinni^ 
proceedings. 

Annotation (’46-Com.) Cr. P. C.,S. 344 N. 11» 

•(c) Criminal P. C. ( 1898 ), Ss. 423 435 and 

General Rules and Circular Orders (Patna Hign 
Court), Ch. V, Para 46—CaUiog for records in pen¬ 
ding and completed cases-Executive Officers not 

to call for records of criminal cases. 
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So far as the power to call for the records of criminal 
cases IS concerned, there is a distinction between call¬ 
ing for the record of a pending case and calling for the 
record of a case that has been completed. So far as the 
latter is concerned, a Court of appeal or reviaioj;! has 
power to call for the record of a Court subordinate to 
It. The records cannot be allowed to be sent to public 
officers or fuucUonarUs from the record rooms. 

o , [Para 19] 

bo far as pending cases are concerned, S. 435 does 
not authorise a District Magistrate or Sub-divisional 
Magistrate to call for the record of a pending case for 
the purpose of submitting it to the Provincial Govern- 
nient or any one else. It is wrong for the trying Court 
itself also to part with its record in any circumstance 
escept for the purposes sanctioned by the Statute or the 
rules by which it is bound. The Prime Minister or any 
other executive authority has uo power to call for the 
record of criminal cases. In no circumstance should a 
Magistrate permit the record of a pending case leave 
his custody. He is entirely responsible for the safe keep¬ 
ing of the record and no opportunity should be created 
which might permit a party to entertain even the sligh¬ 
test suspicion that the record might be tampered with. 

[Paras 19 and 20J 

•(d) Criminal P. C. (1898), S. 494—Matter sub- 
judice — Government not to hold parallel enquiry 
for instructing public prosecutor to withdraw from 
prosecution. 

It is a cardinal principle that when a matter is pen¬ 
ding for decision before a Court of justice nothing 
should be done which might disturb the" free course of 
justice. Any enquiry with regard to a case which is sub 
judiee by the Government for the purpose of satisfying 
themselves whether the prosecution is likely to end in 
conviction or not so that they might instruct the Public 
Prosecutor for withdrawal from prosecution is bound to 
interfere with the even and ordinary coune of justice 
and the High Court will discountenance any attempt 
on the part of any executive official, however high he 
may be, to prejudice tbe merits of a case end to usurp 
the functions of the Comt which has got seisin of tbe 
case. Suoh a practice is frought with immense danger. 

It is wrong to contend that a parallel enquiry can be 
started by tbe Government. [Para 23] 

Annotation : (’46 Com.) Cr. P. C., S. 494, N. 3. 

AdvoccLie Oenerctl — for the Crown. 

8. N. Sahay and N. N. Rat — for Accused. 

A^aj?W&l{l C. J- — This rule was issued by 
the Criminal Bench calling upon two accused 
persons, who were discharged by a Magistrate 
acting under 8. 494, Criminal P. 0., and the 
Deputy Commissioner of Singhbhum, to show 
cause why the Magistrate’s order should not be 
set aside and the prosecution proceeded. 

[ 2 ] Notice of this rule was given to the Advo- 
oate.General in order that the Provincial Govern, 
ment should also have an opportunity of being 
heard. 

[3] The material facts were as follows : On 
18th March 1947, a first information was laid by 
Earuna Nair, Assistant Store-Eeeper of Jugselai, 
alleging that 88 bags of rice had disappeared 
from the Tisgo Grain Store, This rice was public 
property and was not doe to be sold as it bad 
not been classified by the Provincial Govern- 
ment authorities. After investigation tbe police 
submitted a charge-sheet against sis persons, of 
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whom five, including Parmanand Marwari and 
his cousin Shamlal Marwari, were sent to the 
Sub-divisional Magistrate in custody. The sixth 
accused person Parbhu Marwari was alleged to 
be absconding. Tbe offences mentioned in tbe 
charge sheet were offences under Ss. 381, 4U and 
120B, Penal Code, and an offence under the 
Hoarding and Profiteering Ordinance. 

[4] The police investigation disclosed tbe 
following facts: Tbe rice in question was stocked 
in the godown of Messrs. Tutas at Garabasa for 
the Rationing Department. On nth March I 9 i 7 , 
the then store keeper, who was tbe accused N. K. 
(jhosh, proceeded on leave, making over charge 
to the first informant, who took charge without 
verification of the stock. On the 27th a clerk of the 
department inspected the stock and discovered 
that out of 200 bags of rice, 88 were missing. Of 
the missing 68 bags, one was marked with the 
figures 3/lG and the remaining 87 with the figures 
2/l9, these figures representing tbe weight in 
maunds and seers. The inspecting officer ascer¬ 
tained that the accused N. K. Ghosh had loaded 
88 bags of rice on two trucks on the uth, and that 
he was assisted by the accused Chandi Cbarau 
Iche. The trucks belonged to the accused Parbhu 
Marwari. Tbe house of Chandi Cbarau Iche was 
searched, and lo empty guny bags with the mark 
2/l9 and one with the mark 2/16 were found. 
Iche is the proprietor of a grain shop. Tbe inves¬ 
tigating officer examined the coolies who had 
loaded the two trucks and ascertained that they 
were driven to the house of Parmanand and the 
bags stocked there in a godown. This godown 
was searched on 24th March, but all that was 
found there were bags of cement and some 
scattered grains of rice. In consequence of certain 
confidential information which he received that 
the stolen rice bad been removed to the coal 
depot of accused Parmanand and Shamlal the 
investigating officer searched the depot and found 
24 bags of rice, of which two bore the mark 2/l9. 
After the search of the coal depot the officer 
went to the house of Parmanand and found him 
about to slip away. The officer arrested him, 
and he then made a statement and took tho 
investigating officer, the Superintendent of Police 
and the Divisional Inspector to a brick kiln 
belonging to him, where he pointed out 45 bags 
of rice 7 of which bore tho mark 2 / 19 . Tho con- 
elusion which the Superintendent of Police arrived 
at was that there was a conspiracy in pursuance 
of which N. K. Ghose and Q. C. Iche stole the 
rice from the Jugselai godown and sold it to 
Parmanand through a notorious blackmarketeer 
known as Madan Marwari and bis gomasta 
Parbhu Marwari, Parmanand, however, did not 
appear personally in the transaction, the rice, 
being sold to one of his employees. 
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[ 5 ] These being the facta ascertained during 
the police investigation which was closely super- 
vised by the Divisional Inspector and the Superin¬ 
tendent of Police, the Sub.divisional Magistrate 
quite rightly decided that they required judicial 
investigation. Eventually, on the application of 
the accused, the case was transferred for trial 
to the Court of Mr. R. K. Lall, a Magistrate of 
the first class, on 7th September 1917, and on 9th 
summonses were issued to all the accused, who, 
had in the meanwhile, been released on bail, 
fixing 20th for the trial. On the last mentioned 
date there is the following entry in the order 
sheet : 

"In accordance with the Government letter No. 213 
P. P. U., Govommeut of Bihar, Political Department 
(Police Branch), dated 17th September 1947, the case 
10 adjourned to 3rd November 1947." 

On 3rd November, the entry in the order-sbeet is: 
"No further instruction has been received. To the 15th 
December 1947. Accused as before." 

On the same day there is a marginal note: 
"Record and case diary sent to Deputy CommUsioner. 
Vide this office letter No. 5107 G., dated 3-12*47.” 

There is no other entry in the order-sheet for 

the next six months, when, on 13th May 1948, 

there is the following entry : 

“The record had been submitted to Government in 
connection with the application praying to withdraw 
the ca«e. The record has now been received back with 
a copy of letter No. 518 L. B./I.M.-25/48. dated 14th 
April 1948, and with D.O.’b order dated 3-5-48 to the 
eSect that the case against Parmanand and Shamlal is 
ordered to be withdrawn. 

Issue summons to all the accused of the case to 
appear on 20th of May 1948, when eflect of the order 
Ts^tbdrawing the case against Babu Parmanand and 
Bbamlal will be given and steps will be taken against 
the rest of the accused persons." 

[6] The record reveals what had been happen¬ 
ing between the last entries in the order-sbeet to 
which reference has been made, namely, 3rd 
November 1947, and I3th May 1948. On 4th 
September 1947, Parmanand and Shamlal had 
sent a petition to the Prime Minister of the Pro¬ 
vince which is here reproduced in extenso : 

“To 

The Hon’ble Prime Minister of Bihar, Patna. 

Reference Prayer for withdrawal of Police Case in 
Jamshedpur against Babu Parmanand and ^amlal 
(before the S.D.O. under S. 411, Penal Code G. B. Case 
No. 227 of 1947), 

Bit 

■Wo have the honour to pray to you for withdrawal 
of a Police case-against us in Jamshedpur now pending 
before the 8. D. 0. under S. 411, Penal Code (receiving 
stolen property) arising out of our lawful and 6oMa /ioe 
purchase for value of rice for over 2000 labourers whom 
we supply to industries in and around Jamshedpur. 
The oircumstances are as followB : 

( 1 ) We are the firm of Messrs. Ramdas and Sons of 
Jamshedpur who deal in labour ooniraots, brick manu¬ 
facturing and other building contracts for about half a 
■oentaty and 40 years ago the first foundation of the 
Tata Factory was laid with our bricks. 


(2) Wo deal with about 3000 labourers from onr firm, 
out of which over 2000 are employed in Jamshedpur 
and the suburbs in a almost all the Indostries. Doe to 
the fluctuating nature of the brick manufacturing con- 
cern^we get a sudden influx of 500 to a 1000 labourers 
and we are required to supply them all with rations 
for their existence. 

(3) Even now we are the largest labour and building 
contractor of Tatas. 

(4) We buy rice outside the rationed area and give 
it to our outside labourers, otherwise we cannot main¬ 
tain them. 

(5) On 16-3-47 we purchased a quantity of rice from 
Pcaboo Marwari (of Madanlal Marwari) against a cross 
cheque (and a part in cash) for which we hold a receipt 
of full satisfaction. Our purchase was absolutely hona 
fide without sospioion in our mind which constitute 
any oflence of any kind. 

(6) On 18-3-47 on an F. I. R. it was discovered by 
Police that our rice came from a stolen stock of the 
Government Garabassa Godown which theft took place 
on 14-3-47. There is no suggestion (as there cannot be) 
of out being implicated in any way in the F. I, R. 

(7) We have now been run in by the Police under 
S. 411, Penal Code, for having been in possession of 
what is alleged to be stolen properly (of which we had 
no knowledge or even suspicion and which we purchased 
for value against receipt in a honci fide deafi. 

(8) We are a very respectable Bihari family of Jam¬ 
shedpur and our proprietor, Babu Parmanand is the 
President of the Local Bihari Association; Shamlal is 
bis cousin. 

In the above circumstances there cannot be any con¬ 
viction in aCiy Court against us but if the case conti¬ 
nues it will mean a groat harassment, dislocation of 
the important industrial contracts in hand and also 
labourers in these Industries, not to speak a great loss 
of reputation. We plead completely not guilty and pray 
that your honour will accept our contention. 

We, therefore, pray that your honour will kindly stay 
the proceedings in the Court (S. D. 0. J.) and call.for 
the entire record for persual. We feel certain that your 
honour will be convinced. We shall be grateful if n 
chance is given to our counsel to explain the case to 
your honour when records arrive before passing final 
orders. 

Patna, the 4th September, 1947. We have the etc. 
Local Address of our Counsel Sd/*lllegible, 

for reply ; for and on behalf of 

C/o S. N. Bhattacharyya, Eaq., M/8 Parmanand 
“The Retreat”. Patna. Shamlal, Jamshedpur. 

[ 7 ] The last paragraph of this petition, which 
was apparently drafted by a lawyer, as it was 
requested that the reply be sent to Mr, S. N. 
Bhattacbarya. an advocate, is significant. It 
requested the Prime Minister to stay the procee¬ 
dings which were pending in Court and to call 
for the record of the case for perusal, neither of 
which the Prima Minister or any other Minister 
baa any authority to do. The fact that th^e 
prayers could b© put in a petition drafted by 
a lawyer shows how widespread the belief has 
become that Ministers can interfere in judicial 
proceedings by issuing stay orders and calling 
for judicial records. From cases which have come 
to the notice of this Court it is unfortunately 
only too true that there are grounds for bolding 
this belief. It requires, therefore, to be stated 
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nowi and moat emphatically, that no executive 
ofi&oet or authority has any power to issue a 
hat staying proceedings in a Court oJ law, or 
to require a Court to hand over its judicial 
record. I shall refer to this matter later in 
this judgment. 

[8] It will be observed that in this petition 
there was no denial that the sacks of rice which 
formed the subject-matter of the case against 
the accused were stolen property, or that they 
were recovered from the brick kiln of the peti¬ 
tioners. or that at the time they were removed 
from the petitioners’store-room to their brick kiln 
the petitioners knew that the police were search- 
ing for them in consequence of Karuna Nair’s- 
first information. The substance of the petition 
was not that the petitioners did not know that 
an offence had been committed with respect to 
these sacks of rice at the time of their removal 
from the store-rooms to the brick kiln, but that 
they did not know this fact when the sacks were 
delivered at their store godown. The significance 

of this will appear later. 

[9] On 17 th September 1947, Mr. Pillai, 

the then Chief Secretary to Government, issued 

' the following letter to the Additional Deputy 

Kjommissioner of Jamshedpur; ^ 

“I am directed to enclose a copy of a petition datca 
the 4th September, 1947, from Babus Parmanand and 
■Shamlal and to request jou to submit your report to 
•Oovernment with the least possible deUy. I am aUo to 
request you to take steps to get the case adjourned 

until further orders.” , a i.. - i it 

The Deputy Commissioner forwarded this^ letter 
to Mr. S. N. Singh, the Sub-divisional Officer of 
Dbalbhum, with the request for a report by the 
i23rd. and with the following endorsement on it: 
“The case should be adjourned until further 
orders." The Sub-divisional Officer sent Mr. Pil* 
lai’s letter with bis own endorsement on it to 
Mr R. 0. Prasad, the City Magistrate of 
Jamshedpur, with a request to him to prepare 
a report by the 23rd. The City Magistrate was 
directed to examine the police papers carefully, 
to compare them with the contention of the 
petitioners and to report to Government whether 
the case was likely to succeed. The City Magis- 
trate was also instructed to ask for an adjourn- 
jnent of the case for a month or six weeks 
-‘quoting the number of the Government letter 
on the order-sheet". The City Magistrate, on 
receipt of this letter, added his own endorse¬ 
ment to it, directed to the Bench Cierk^ of the 
Court in which the case was pending, viz., the 
Court of Mr. Lall: “Show Mr. Lall who 
will please adjourn the case as directed.” 

[10] This letter and the endorsement on it ex¬ 
plain the entry in the order sheet of 20th 
September 1947, adjourning the case until the 
3rd of November in accordance with Govern- 
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inent letter No. 213. Happily, neither the Sub. 
divisional Magiitrate nor Mr. Lall fell into the 
error of adjourning the case until further 
orders “ which they were invited to do by the 
Chief Secretary to Government and the Addi¬ 
tional Deputy Commissionor. 

[Ill Having, however, advertently or in¬ 
advertently, exercised judicial indopenJonce in 
this matter, on the next date fixed for hearing, 
namely, 3rd November I9i7, Mr. Lall aban¬ 
doned any attempt to maintain a judicial 
attitude in the case. On the 3id of Novombor 
the case was again postponed till the 18 th of 
December, the only ground being : No lurcher 
instruction has been received." Mr. Lull appa- 
rently is under the impression that in the con¬ 
duct of criminal cases his procedure is to bo 
regulated by instructions he receives from 
Government. The sooner bis mind is disabused 
of this conception of the administration of jus- 
tice the better. But it is to ba feared that this 
attitude on the part of the Magistrate in this 
province will persist until thero isacomploto 
and unequivocal soparatiou of the judicial Irom 
executive functions. In the margin of the order- 
sheet of this date is the entry relatiug to the 
sending of the record and the case diaiy to the 
Deputy Commissioner. This note appears to have 
been made by the Sub-divisional Msgistrate, for 
it refers to bis letter NO, 5107G. addressed to the 
Deputy Goromissioner. This was a letter in 
which the Sub-divisional Magistrate summed up 
the report of the City Magistrate and made his 
own observations. In it he enumerates what he 
calls the points against Parmanand and Sham¬ 
lal and the points in their favour. These were 
as follows; 

“(a) Points against Parmanand and Shtiand(il. 

(i) Parmauand’s confession that be kept the rice bags 
in his secret godowns nnd he got the bags removed 
when he knew them to bo stolen property, and also his 
action in pointing out the place where the bags were 

^ii) parmanand’s failure to inform the police (on the 
day of the search of his premhes) as soon as ho came 
to know that the rice was stolen property. 

(Hi) Shyamlal’s statement before tbe police on 
24-3 1947 that that morning (he stock had been remo¬ 
ved under the order of Parmanand from the previous 
godown to the Dbatkidih Coal depot of Shjamlal. 

(b) Poinfs in favour of Parmanand and Shyamlal, 

(i) On 24-3-1947, when the Coal depot of Shyamlal 
was searched, 24 bags of rice were found out of which 
only 2 of the bags bore the mark 2/19. It is the prose¬ 
cution case that out of tie stolen 88 bags of rice, some 
were marked 2/16 and the rest were marked 2/19. No 
bag with 2/16 mark seems to have been recovered. 

(ii) Out of 45 bags of rice recovered from the brick 
kiln pointed out by Permanand, only 7 bags bore the 
mark 2/19 as Mr. R- C. Prasad reports. No bag with 
2/16 mark seems to have been recovered. 

(iii) Parmanand himself pointed out the brick kiln, 
where 45 bags of rice were kept. 
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(iv) rarruanaud made the payment oi the cost of rice 
through cheque No. BC;2/296o9 drawn on the Imperial 
Bank of India on lo-3-47 in favour of Prabhu Dayal 
for Rs. 2500. This cheque was cashed on 15*3-17 and 
Prabhu Dayal himself accepted the payment in the 
bank as the bank report shows. 

(v) I’ermanand and Shyamlal have not been named 
in the F. I. R.” 

[12] This report apparently led Government 
to decide not to proceed with the prosecution of 
Parmanand and Shamlal, for the next entry in 
the order-sheet is that of I3th May 1948, which 
records that the record had been received back 
with a letter from the Deputy Commissioner to 
the effect that the case against Parmanand and 
Shamlal “is ordered to be withdrawn.’* 2 oth May 
was fixed for the next step in the case to be 
taken. The only entry is : 

“Issue summons to all the accused of the case to ap¬ 
pear on 20th of May 1948, when eflect of the order 
withdrawing the case against Babu Parmanand and 
fihamlal will be given and steps will be taken against 
the rest of the accused person;.’’ 

[ 13 ] Here, again, is evidence that Mr. Lall 
now regarded himself merely as an officer for 
registering the orders of Government and was 
quite unaware that when it is intimated to the 
Court that Government does not propose to pro¬ 
ceed with the prosecution, the Court has to exer¬ 
cise its judicial discretion before deciding what 
to do. It is quite clear from the entries in the 
order-sbeefc of 13th May that Mr. Lall considered 
that Government had ordered the withdrawal 
of the prosecution, and that be bad nothing fur¬ 
ther to do but to give effect to that order. That 
impression is confirmed by the entry in the order- 
sheet of mb June w'bich stated : 

“The case against Babu Parmanand and Shamlal is 
withdrawn under S. 494, Criminal P. C., and 1, there¬ 
fore, discharge them under S. 494.” 

11th June was not a date which bad been fixed 
in the case. On 20th June the Magistrate being 
absent the case was adjourned. The next date 
fixed forbearing was 2l9t June. Why, therefore, 
an order was passed on the nth is not apparent. 

[14] As there seems to be a misapprehension 
with regard to the so-called withdrawal of a case 
from the jurisdiction of a Court before which it 
is pending, 1 shall now refer to S. 494 of the 
Code. That section provides : 

“Any Public Prosecutor, may, with the consent of the 
Court, in cases tried by a jury before the return of the 
verdict, and in other cases before the judgment is pro¬ 
nounced, withdraw from the prosecution of any person, 
either generally or in respect of any one or more of the 
offenoiS for which he is tried, and upon such withdrawal 
(a) if it is before a charge has been framed, the accused 
shall be dteebarged in respect of inch offence or 
o)fences', (b) if it is made after a charge has been 
framed, or when under this Code, no charge is required, 
he shall be acquitted in respect of such offence or of¬ 
fences." 

The first thing to be observed with regard to the 
anguage of this section is that it does not autho¬ 


rize the withdrawal of a case. It merely autho> 
rizes the Public Prosecutor to withdraw from 
the prosecution, and that only with the consent 
of the Court. The Court is not bound to give its 
consent. As the eflect of the withdrawal of the 
Public Prosecutor with the consent of the Court 
is either discharge or acquittal of the accused, as 
the case may be, the giving or withholding of 
consent is a judicial act and the discretion con¬ 
ferred on the Court must be exercised judicially. 
There is a difference of judicial opinion in the 
High Courts as to whether the Magistrate is re¬ 
quired to consider the validity of the grounds 
on which the Public Prosecutor asks permission 
to withdraw from a prosecution. I do not pro- 
pose in the present case to enter into that con¬ 
troversy. I think it may be assumed that, when • 
the Public Prosecutor has been instructed that 
there are reasons of State, or it has been dis¬ 
covered that evidence will not be forthcoming, or 
that the evidence that is forthcoming is unreli¬ 
able, the Court would be justified in accepting 
such a statement from the Public Prosecutor 
and granting consent for bis withdrawal from 
the prosecution. In the present case, the petition 
to the Prime Minister does not challenge the 
truth of the evidence on which the police relied 
in submitting the charge-sheet, nor is it alleged 
that the prosecution had been lodged out of vin¬ 
dictiveness. Nor, on the facts of the case, is there 
any reason to suppose that there was any reason 
of State for not allowing the prosecution to pro¬ 
ceed. The substance of the petition was merely 
that, on the available material, there was no 
evidence that the petitioners knew the rice to be 
stolen property at the time they took delivery of 
it. That was essentially a matter of inference to 
be drawn by the Court from all the circumstances- 
of the case, and the Magistrate in charge of the 
case was obviously the proper person to decide 
whether such an inference should be drawn after 
hearing all the evidence available. There is no| 
justification whatsoever for the view that the 
Prime Minister or any other Minister or Executive 
Officer has the power to usurp the functions of 
the Court or to take the case out of the seisin of 
the Magistrate before whom it is pending (or 
trial. The most that the section authorizes is 
that the Public Prosecutor may withdraw from 
the prosecution if the Court consents to bis doing 
so. This merely means that the Public Prosecu¬ 
tor may, with the leave of the Court, discontinue 
bis assistance to the Court. That this is the in- 
tentiOD of the Legislature is made clear by com¬ 
paring the language of S. 494 with the language 
of s. 333, which applies only to trials before High 
Courts. That section provides as follows : 

|‘At any stage of any trial before a High Court under 
this Cede, before the retam of the verdict, the Advocate* 
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Geoeral may, it he thinks fit. inform the Comt on be¬ 
half of His Majeatv that he will not further prosecute 
ihe defendant upon’the charge, and thereupon all pro- 
oee^lincs on such charge against the defendant shall be 
stayed, and he shall bo discharged of and from the 
same. But such discharge shall not amount to an acquit¬ 
tal unless the presiding Judge otherwise directs.” 

[ 15 ] Here, it will be observed, the consent oE 
the Court is not necessary. Nor has the Court 
any power to proceed with the hearing of the 
charge against the accused after the Advocate. 
General has stated that he will not further pro- 
secute it. The position is entirely different 
under S. 494. The Public Prosecutor is only au- 
thorized to withdraw from the prosecution with 
the consent of the Court, and the section does 
not provide that the proceedings shall be stayed 
or terminated if the Court does not consent to 
the Public Prosecutor’s withdrawal. There may 
be cases in which the Court, on a consideration 
of the Public Prosecutor’s application to with- 
draw from the prosecution, considers that the 
prosecution should proceed. In such a case the 
Court will be acting within ils powers, and 
rightly, to refuse to accede to the Public Prose- 
outer’s request to withdraw from the prosecu¬ 
tion. If after such refusal, the Public Prosecutor 
declines to assist the Court, the Court has power 
under S. 495 to permit the prosecution to be 
• conducted by any other person, either personally 
or by a pleader. In the present instance it is 
quite obvious that Me. Lall, the Magistrate in 
whose Court the case was pending for trial, did 
not attempt to exercise bis discretion at all in 
considering the application of the Public Prose¬ 
cutor. That application did not disclose any 
grounds for the Public Prosecutor’s withdrawal 
from The case other than the Government’s order 
that the case be withdrawn, and the entry in the 
order-sheet of 13th May 1948, discloses that Mr. 
Lall purported to permit the withdrawal of the 
prosecution merely in consequence of the Deputy 
Commissioner’s order, with which was enclosed 
a copy df a letter No. 518 from the Superinten- 
dent and Remembrancer of Legal Affairs, Gov¬ 
ernment of Bihar. That letter was addressed to 
the Deputy Commissioner and was as follows; 

**Sir 

I have the honour to refer to yonr letter No. 914 
dated 12lh March 1948, to the Chief Secretary to 
. Government and to say that in the circumstances ap¬ 
pearing from the record the chances of a successful 
prosecution under S. 411, Penal Code, against the 
above-named two persons seem to be remote and the 
above-mentioned criminal case against them may ac¬ 
cordingly be withdrawn. 

% X X X X 

On this letter the Deputy Commissioner made 
the following endorsement: “As ordered by Gov¬ 
ernment the case against Babu Parmanand and 
Bhyamlal is ordered to be withdrawn.” 

[16] Like the trying Magistrate, neither the 


Legal Remembrancer nor the Deputy Commis¬ 
sioner appears to have any conception of tho 
scope of S. 194. Criminal P. C., or they could 
not have used tho language they did, directing 
the withdrawal of the case. Furthermoro. the 
Legal Remembrancer’s letter merely statss that, 
in bis opinion, the chances of a successful prose¬ 
cution under S. 411 were remote. IIu does nob 
appear to have directed his mind to the possibi- 
lity of a conviction either in respect of tho other 
charges mentioned in the charge-sheet, or to the 
possibility of a successful prosecution of tho 
petitioners under S 201, Penal Code, lu these 
circumstances, reluctant as this Court is to inter¬ 
fere with tho judicial discretion of a Magistrate, 
there can be no hesitation in doing so in tbej 
present case as the trying Magistrate made noi 
attempt to exercise his discretion at all. This 
Court, however, would be reluctant to direct tho 
prosecution of persons against whom Govern¬ 
ment does not desire to proceed, unless there is 
evidence which requires judicial consideration. I 
propose, therefore, to examine the report which, 
presumably, led to Government deciding not to 
proceed with the prosecution of Parmanand and 
Shamlal as stated in the Sub-divisional Magis- 
trate’s letter No. 6107 G, addressed to the Deputy 
Commissioner. 

[ 17 ] With regard to the points said to be in 
favour of Parmanand and Shamlal, an analysis 
shows that they are not convincing. The tact 
that only 2 of tho 24 bags found at Shamlal’d 
depot bore the mark 2 /l 0 and none of them bore 
the mark 2/JG does nothing to explain bow 
Shamlal came to be in possession of bags marked 
2/l9 which were public property. So also is the 
case with the 15 bags recovered from the brick 
kiln of Parmanad, 7 of which bore the mark 2/19. 
Nor does the fact that wdth these bags of stolen 
rice were also bags which were not stolen help 
the accused, for Mr. Prasad pointed out in his 
report that there was no doubt that offences 
under the Hoarding and Rationing Ordinance 
had been committed by these persons, so that 
they would have to have biding places both for 
the stolen property which they had bought and 
for other stocks which offended against the 
Ordinance. The fact that Parmanand himself 
pointed out the brick kiln where the rice was 
concealed, so far from being a point in bia favour 
as the Sub-divisional Magistrate seems to have 
thought, is a piece of evidence against him ad¬ 
missible under S. 27, Evidence Act. The pay- 
ment of part of the purchase price by a cheque 
in favour of Parbhu Dayal is also not conclusive 
of the innocence of the petitioners, for the cheque 
was not for the whole amount. Part was paid 
in cash; so prima facie there w'as nothing to 
connect the cheque with the purchase of the 
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stolen rice. The absence of the petitioners* names 
from the first information is of no consequence 
at all in this case as the first informant bad no 
knowledge of what had happened to the rice 
when it was discovered to be missing from the 
Government godown. On the other hand, the 
first point enumerated against Parmanand and 
Shamlal discloses at least prima facie evidence 
of the commission of an offence under S. 201, 
Penal Code, for, apart from Parmanand’s con¬ 
fession, the police papers show that it was 
possible to prove that the stolon rice was first 
kept in the petitioner’s godown, and it was only 
when the police started searching for it that 
Parmanand had it removed to the brick kiln, 
i. 0 ., after he had discovered it w’as stolen pro¬ 
perty. AYith regard to the charge under S. 411, 
even though Parmanand’s confession be inad¬ 
missible as evidence as having been made to a 
police officer, the fact that he was found in pos¬ 
session of stolen property soon after its theft 
gives rise to a presumption under s. 114, Evi¬ 
dence Act, that ho knew it to be stolen property, 
and the weight to be given to this presumption 
was increased by reason of the fact that he 
failed to inform the police on the day of the 
search of his premises. Then with regard to the 
charge of conspiracy under S. 120B. the facts are 
that the petitioners were hard pressed to find 
rice for their labourers {vide the petition to the 
Prime Minister). The rice was purchased by 
their employees for their benefit. It was stored 
first in their godown and then bidden in their 
coal depot and brick kiln. These circumstances 
might justify an inference that the petitioners 
were parties to a conspiracy to obtain possession 
of rice which was public property. There is no 
reason to suppose that their employees would 
voluntarily enter into a transaction which might 
land them in jail, and it is not alleged that the 
petitioners’ employees bought tho rice in order 
to make a profit for themselves. With regard to 
the third point against the accused, even though 
Shamlal’a statement to the police is inadmissi¬ 
ble, it was possible to prove the removal of the 
stock from the godown to the coal depot of 
Shamlal by other evidence. In fact even in the 
petition to the Prime Minsiter the fact that it 
had been so removed and the fact that it was 
known to be stolen property at the time of its 
removal are not denied. 

[18] It is not to be understood that the infe¬ 
rences indicated above are the only ones which 
can be drawn from the facts. When the matter 
has been fully investigated judicially, it may 
transpire that other inference should be drawn. 
I have analysed the alleged facts merely for the 
purpose of showing (i) that these are matters of 
a serious nature requiring investigation by an 


impartial judicial tribunal and (ii) that even 
though a Court may not, in the circumstanoee, 
infer guilty knowledge of the petitioners at the 
time the rice was delivered to them, it would 
still remain to consider whether a prima facie 
case under s. 201 has been disclosed. It is to be 
clearly understood that this analysis of the Sub- 
divisional Magistrate’s points for and against 
the two accused is not to be regarded as fetter¬ 
ing the trying Magistrate’s duty to draw his own 
inferences from the facte of the case. I would 
set aside tho order of the Magistrate withdrawing 
the case and discharging the accused, and direct 
that be now proceed with the prosecution. The 
Advocate-General has assured us that the Pro¬ 
vincial Government does not propose to with¬ 
draw from the prosecution if this Court consider 
it should proceed. I may point out, however, 
that even though the Public Prosecutor should 
not appear in the case, the Magistrate may 
under s. 495, permit the prosecution to be con¬ 
ducted by some one else. I do not propose to 
leave this case without reverting to the matter 
to which I have already referred, namely, the 
impression which appears to prevail that the 
Prime Minister or executive officers have the 
power to direct the stay of criminal proceedings, 
or to call for the record of criminal cases. So 
fat as the question of staying criminal proceed¬ 
ings is concerned, there is no power whatsoever, 
statutory or otherwise, authorizing any one 
except the presiding officer of tho Court to grant 
an adjournment of the proceedings,^ and no autho¬ 
rity except a Court superior to the trying Ccurt 
which can direct a stay of criminal proceedings.! 

[19] So far as the power to call for the record 
of criminal cases is concerned, there is a distinc¬ 
tion between calling for the record of a pending 
case and calling for the record of a case that 
has been completed. So far as the latter is con¬ 
cerned, a Court of appeal or revision has power 
to call for the record of a Court subordinate to 
it. The rules governing this matter are contain¬ 
ed ip Ohap. V of the General Buies and Circular 
Orders of this Court* Paragraph 46 of those 
rules is explicit : 

*‘Tbe records of decided cases shall be retained in the 
record rooms of the Court to which they belong or to 
the superior Court of the District, and shall not be 
allowed to pass out of the custody of the officers of 
such Courts, except when called for by superior yudi- 
cta2 authority, or required for the purposes of O. 13, 

R. 10, Civil P. C. by a civil Court. It is xmproper and 
inconvenient that records of the Courts of Justice 
should be sent to publtc officers or functionaries. If a 
reference to their contents is required, the proper pro* 
cedure is ordinarily to obtain copies of the reqnUita 
pipers." 

An exception of a limited nature has been made 
in favour of the Divisional Commissioner by 
B. 60 which provides that when be requires iba 
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Teoord o! a critnical case in order to satisfy 
himself whether Government should be moved 
to direct an appeal against an original or appel¬ 
late judgment of acquittal under S. 417, Criminal 
P. 0., the Sessions Judge should comply with the 
application. It is only for this limited purpose 
that the Commissioner may send for the record. 
When he does so, he may submit it to the Legal 
Remembrancer under B. 20 of the Practice and 
Procedure Manual (p. 69). In no other case is the 
Commissionor entitled to call for the record of a 
tsasG. The only other exception is of a limited 
nature in favour of a commission of inquiry ap¬ 
pointed by the Provincial Government. Rule 51 
provides that when the Provincial Government 
appoints a commission of inquiry into miscon- 
duct on part of a police officer in consequence of 
striotaiea expressed by a Court, the Sessions 
Judge will forward to the commission! on re¬ 
quisition, the original record of the decided ses¬ 
sions case in question. 

C 20 ] So far as pending cases are concerned, 
iit is arguable that the High Court or the Sessions 
Judge or the District Magistrate or a specially 
[empowered Sub-divisional Magistrate may call 
for the record for the purpose of satisfying itself 
as to the regularity of the proceedings of the in¬ 
ferior Court under 8. 486. This section, however, 
does not authorize the District Magistrate or 
[Bub-divisional Magistrate to call for the record of 
a pending case for the purpose of submitting it 
to the Provincial Government or anyone else, 
and it is absolutely wrong for the District Magis¬ 
trate Or Sub-divisional Magistrate to call for the 
record of an inferior Court for this purpose, or 
for the trying Court itself to part with its record 
in any circumstance except for the purposes 
sanctioned by the statute or the rules by which 
'it is bound. It may happen that the Provincial 
Government or its executive officers may desire 
to examine the contents of the record of a case. 
In such an event it may, in the ordinary course, 
apply for certified copies of the document which 
it desires to consult, or an application may be 
made for inspection of the record. The rules in 
this respect are to be found in the General Rules 
and Circular Orders of this Court, vol. I. Rule 33A 
of Ch. IIA of these rules provides that no record 
not deposited in the record room shall be in¬ 
spected without the permission of the Sessions 
Judge or the Magistrate to whose file it belongs. 
Rule 83B, however, empowers the Sessions Judge 
or the Magistrate to allow inspection of a record 
to public officers and to pleaders and mukhtars 
^engaged in the case. In no circumstance should 
a Magistrate permit the record of pending case 
to leave bis custody. He is entirely responsible 
]fot the safe keeping of the record, and no op- 
iportunity should be created which might permit 


a party to entertain even the slightest suspicion 
that the record might be tampered with. When 
a record has improperly left the custody of the 
Court it might create an impression in the minds 
of litigants that the record has been tampered 
with, and should any part of the record ho after- 
wards found to be damaged or missing, a very^ 
diflacult situation would arise. 

[ 21 ] I have considered it necessary to invite 
attention to these rules and to legal position re¬ 
garding the custody of judicial records becauso 
in more than one case recently it has come to 
my notice that District Magistrates have called 
for records and submitted them to the Provincial 
Government. The District Magistrate is not en¬ 
titled to call for a record for this purpose, or to 
part with the record of a case which be has pro- 
porly called for, and it is to be hoped that tho 
Provincial Government itself will not only refrain 
from issuing orders to District Magistrates to 
call for records they are not entitled to call for, 
or to call for them for purposes for which they 
are not entitled to call for them, but also to 
impress on all executive oQicers that they must 
conform to the rules in this respect. 

[ 22 ) Das J.— I agree. 

[23] Narayan J. — I agree. But as from the 
arguments advanced by the learned Advocate 
General and from the letter addressed to the 
Deputy Commissioner by the Superintendent and 
Remembrancer of Legal Affairs, it appears that 
the legal advisers of Government were under the 
impression that the Government could order a 
summary or full dress enquiry for the purpose 
of satisfying themselves whether the prosecution 
was likely to end in conviction or not, it inust 
be pointed out that any enquiry with regard to 
a matter which is sub jiidice is bound to inter¬ 
fere with the even and ordinary course of jus- 
tice. It is a cardinal principle that when a inatter 
is pending for decision before a Court of justice 
nothing should be done which might disturb the 
free course of justice and this Court will dis- 
countenance any attempt on the part of any 
executive official, however high be may be. to 
prejudge the merits of a case end to usurp the 
functions of the Court which has got seisin of 
the case. Such a practice is fraught with im¬ 
mense danger, and I was surprised to hear the 
learned advocate contending that a parallel en- 
quiry could be started by the Government. If 
we accede to the argument of tho learned Advo¬ 
cate General that a parallel enquiry can be 
started, we will be opening the door for cont^pfc 
and impediment in the .course of justice. Once 
the principle is accepted that the Government 
are free to hold a separate enquiry, it would be 
impossible to impose any limit as to tbs nature 
and the scope of such an enquiry. This case is 
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the best instance to indicate the futility of an 
enquiry like this. The Superintendent and Re¬ 
membrancer of Legal Affairs, whom the Advo¬ 
cate General called the expert legal adviser of 
Government, ordered after the enquiry bad been 
completed that the prosecution should be with- 
dra'^'n and the letter, which be has written to the 
Deputy Commissioner, does not even show that 
it was written under the directions of the Govern¬ 
ment. It must be presumed that he went through 
all the pai'ers before ordering the withdrawal of 
the prosecution and it is evident that as a result 
of the enquiry he was satished that the chances 
of conviction in this case were remote. He practi¬ 
cally left no discretion to the Magistrate and 
said that the chances of a successful prosecution 
seemed to be remote, though at that stage the 
only thing to be seen w'as whether a prima. 
facie case had been made out or not. The 
Deputy Commissioner took his direction as the 
final order of the Government and wrote to the 
bub-divisional Magistrate that “as ordered by 
Government the case against Babu Parmanand 
and Sbyamlal is ordered to be withdrawn.” The 
directions and the expert legal advice wore all 
wrong and the result now is that the prosecution 
has to proceed from the stage at which it was 
closed, and the accused would be put to unneces¬ 
sary harassment. It should now, therefore, be 
realised that an enquiry like this has got no uti 
lity and is not warranted by law, and that a lot 
of mischief can come out of it. It is bound to 
lead to comments on a pending case, and all 
comments on a cause written and published, 
spoken or threatened, while it is pending are con¬ 
tempts and likely to prejudice one party or the 
other. In short, according to the accepted princi- 
pie, nothing whatsoever should be done which 
can disturb the free course of justice. 

Order of discharge set aside. 


A. I. R. (36) 1949 Patna 230 [C, N. CS.] 
Agarwala C. J. and Xarayan J. 

The King v. Harihar Singh and others — 
Accused. 

Criminal MIsc. Case Nx 380 of 1948, Decided on 6th 
September 1948. 

(a) Criminal P. C. (1898). S. 528_First informant 
has no right to apply for withdrawal. 

A first infotmant has no right to withdraw a case 
that Las been sent up by the police. Such an appli- 
ealioo should be rejected. [Para 2] 

Annotation : ('46 Com.) Cr. P. C., S 528 N 2. 

(b) Criminal P. C. (1898), S. 528—Application for 

withdrawal of case — Trial Magistrate should not 
refer it for orders to District Magistrate — He 
should himself either reject or accept it. (Magis¬ 
trate’s conduct in referring case to District Magis¬ 
trate severely criticised.) [Para 2] 

Annotation : r46 Com.) Cr. P. C., S 523 N 2. 


(c) Criminal P. C. (1898), S. 344 — Adjournment 

—Government desiring adjournment of case_It 

must furnish ade^quate reasons through Public 
Prosecutor — Conduct cf Government, District 
Magistrate and trying Magistrate criticised. 

Where the District Magistrate desires that a crimi¬ 
nal case pending in a Magistrate's Court sbonld be 
adjourned and is aware of the grounds on which an 
adjournment of the trial could be legitimately asked for 
he sbonld instruct the Public Prosecutor to ask for an 
adjournment. \Ybere instead of doing so, the District 
Magistrate forwards the copies of the telegrams re¬ 
ceived by him from the Government merely to keep 
pending the trial till further orders without giving any, 
reasons, to the Sub-divisional Officer with instructions 
to communicate the contents to the trying Magistrate, 
and the latter on receipt of such a communication from 
the Sub-Divisional Officer, without making any attempt 
to ascertain why an adjournment was desired, or whe¬ 
ther there were any grounds for it in fact, without 
exercising his judicial discretion at all and without 
giving the accused an opportunity of objecting to the 
adjournment, goes on postponing the case from date to 
date practically for one year, with the remarks that 
the case is being adjourned since no Government orders 
have been received in this connection, the whole pro¬ 
cedure is deplorable. [Para 2] 

If'it is merely Government's intention that an appli¬ 
cation for adjournment should be made in the normal 
manner, it is the duty of the Government to furnish 
tbe Court with valid grounds for the adjournment. 
The granting of adjournment is in tbe discretion of 
the Court and the Court is not expected to adjourn the 
trial of a criminal case without adequate reasons. 

[Para 5] 

Government has no /ight to interfere with the trial 
of the case by issuing direotiona that it was to be kept 
pending until it was pleased to permit it to proceed. 
The conduct of a case is in the bands of the Court and 
not in the hands of the State even when the State is a 
party as prosecutor. No party to a litigation has any 
right to dictate to the Court how it ehall conduct the 
proceedings. Still less has it a right to hold up a trial 
indefinitely without even consulting the convenience of 
tbe other side. Their position in the Courts is precisely 
the game as that of any other litigant and no inter¬ 
ference will be tolerated. It is not only necessary that 
tbe administration of justice shall be free from inter¬ 
ference from the executive and its officers, but also 
that there shall be no ground lor suspicion that there 
may be such interference. [Conduct of the District Magis¬ 
trate and the trying Magistrate severely criticized.] 

[Paras 5, 7 and 8] 
Advocate-General — for tbe Crown. 

K. P. JJpadhya, N. P. Agarwala and Balbhadra 
Prasad Singh — for Accused. 

Order. —This rule was issued in consequence 
of it having come to the notice of this Court 
that the trial of a criminal case, in which the 
police submitted a charge-sheet as long ago as 
6 th March 1947, has not been completed and the 
proceedings are being held up indefinitely under 
an order of Provincial Government. 

[ 2 ] The facts are as follows : Some 200 bigbas 
of land were in possession of the Sathi Kothi 
under a lease from the Bettiah Raj, which is 
under the management of the Court of Wards. 

On the expiry of the Eothi*s lease, the accused, 
who claim to be hundadars under the Kothi, 
made a wTitten application to the Manager of 
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the Bettiah Raj tor settleme^ of the land with 
them as they were in possession. The land, how¬ 
ever, was settled w’ith one Rai Bahadur R. P. 
Sahi, who was then Excise Commissioner. The 
persons claiming to be the hundadars protested 
against this to the -General Manager and to the 
public authorities. It appears that it was appre¬ 
hended that there might be a breach of the peace 
and that a military force was sent down to 
maintain order. On 24th January 1947, a first 
information report was lodged by one Jugeshwar 
Tripathi, describing himself as the karpardaz of 
R P. Sabi, alleging that the accused had com- 
mitted rioting and other offences in an attempt 
-to oust Sabi. A charge sheet was submitted by 
the police on 5th of March 1947, alleging e 
-commission of offences under Ss. 148, 324, 325 
and 8S6, Penal Code, against a large number of 
persons. The accused, who were in custody, 
applied to the Sessions Judge for bail and some 
of them were released on furnishing bail. Those 
to whom bail was not granted applied to this 
Court and were granted bail. The learned Judge 
who dealt with the application observed, in the 
course of this order: “I am unable to under¬ 
stand wby the trial has not yet commenced and 
why it has been thought necessary to detain the 
petitioners in bajaf. It was not until the iSth 
of June that the trial actually commenced, when 
some of the prosecution witnesses were exami- 
ned.in.chief. On that day an application was 
madeto the Court by the first informant asking 
leave to withdraw the case as it was allepd 
that the dispute had, by agreement, been refer- 
red to a certain person for settlement, ihe 
Magistrate, instead of rejecting the petition, as 
Ihe should have done, because a first informant 
has no right to withdraw a case that h&s been 
sent up by the police, forwarded it to the District 
Magistrate, with the record, “to pass orders, it 
any” By this order, the trying Magistrate 
appears to have abdicted bis functions and to 
have left rt to the District.Magistrate to decide 
whether the application should be accepted or 
rejected. What.action the District Magistrate 
took on this does not appear from the order- 
sheet, but on 7th July more prosecution wit- 
nesses were examined-in-chief, and the case was 
adjourned until the 23rd. On that day the 
Magistrate received two telegrams signed Bihar 
which, we understand, is the telegraphic signature 
of the Bihar Government. The first of these 
stated: ‘'Government desire that Sathi 

cases coming up for hearing on 23rd instant be 
adiourned.” The second telegram states : bathi 
cases may be kept pending till further orders. 
,If the District Magistrate was aware of any 
grounds on which an adjournment 
icould have been legitimately asked for, he should 


have instructed the Public Prosecutor to ask for' 
an adjournment. Instead of doing that, the Dis¬ 
trict Magistrate sent copies of the telegram to 
the Sub-diviaional Officer with instructions to' 
communicate the contents to the trying Magis-^ 
trate. The latter without making any attempt to 
ascertain wby an adjournment was desired, or 
whether there were any grounds for it in fact, 
without exercising bis judicial discretion at all, 
and without giving the accused an opportunity 
of objecting to the adjournment postponed the 
hearing of the case until 14th August, stating 
in the order-sheet: "Prosecution witnesses to be 
summoned again when needed". For the next 
three weeks nothing happened. On Gtb of Sep¬ 
tember, the accused made an application for a 
date to be fixed for continuation of the trial. Ihe 
Magistrate passed the following order: "No 
Government order has been received as yet in 
this connection. Case is, therefore, adjourned to 
26th September 1947.” No orders had been 
received by the last mentioned date, and the 
Magistrate submitted the record to the District 
Magistrate with a request to obtain the final 
decTsion of Government as to whether the case 
was to proceed or was to be withdrawn. There¬ 
after, some 15 adjournments took place, in every 
case the reason given being that no orders had 
been received from Government, and so the 
matter dragged on until April 1948. when, it 
appears, even the conscience of the District 
Magistrate began to bo disturbed by what was 
taking place, and it seems that he proposed to 
withdraw the prosecution. At this stage the 
Commissioner of the division saw' fit to intervene 
and prevent this being done. No further action 
appears to have been taken until ist June, 

when the order-sheet records the following. 

"No order from the GovernmeDt received ns yet, 
though reported the matter to the District Magistrate. 

I learnt from the District Magistrate personally that he 
had reported about the withdrawal of this case to 
Government but no order was received. Await and put 

up on 1st of July 1948.” , i 

As no orders had been received by 1st July, 

the case was again adjourned until 1st august, 
and 80 but for the fact that the accused had 
been’released on bail they might have been kept 
in detention until the end of their natural lives 
and the case might have remained pending until 
the end of time but for the fact that the matter 
came to the notice of this Court on the adminis¬ 
trative side, and this rule was issued to the Dis- 
trict Magistrate and the first informant, calling 
upon them to show cause why the trial should 
not proceed at once. As it was considered desir- 
able that the Provincial Government should 
have an opportunity of explaining its unw'arran- 
ted intervention in the matter, notice was also 
issued to the Advocate-General. 
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[3] The AdvocatG-General then ap^-eared and 
informed us that be vras instructed on behalf of 
the Provincial Government to assure the Court 
that Government had no intention of interfering 
with the course of justice, but that what was 
intended was that the District Slngistrate should 
cause an application for postponement to bo 
made to the trying Magistrate in the normal 
way, that is to say, through the Public Prosecu¬ 
tor. He has also informed us that Government 
does not propose to withdraw the prosecution but 
to proceed with the trial. 

[4] On behalf of the District Magistrate, the 
Advocate.General informs us that he has been 
instructed to say that the District Magistrate 
regrets the action he took on the Government 
telegram and to assure the Court that it was 
due to his mistake that be did not instruct the 
Public Prosecutor to apply for an adjournment. 

ts] &o far as the Government’s explanation 
is concerned, we cannot refrain from expressing 
our surprise at its total inadequacy. If it was 
merely Government’s intention that an applica¬ 
tion for adjournment should be made in the 
normal manner, why were the District Magis¬ 
trate and the Public Prosecutor not furnished 
with the reasons why an adjournment of the trial 
was desired ? The granting of an adjournment 
is in the discretion of the Court, and the Court 
IS not expected to adjourn the trial of a criminal 
case without adequate reasons. Unless they are 
informed why an adjournment is desired neither 
the District Magistrate nor the Public Prosecutor 
is in a position to furnish the Court with any 
valid grounds for adjourning the trial. Ex facie 
this was a prosecution arising out of an ordinary 
agricultural dispute, of which there always are 
hundreds pending in the Courts. What was it 
that rendered it desirable in this particular case 
that Government should interfere to prevent the 
trial from proceeding in due course ? Even at 
this stage of the proceedings, we have not been in. 
formed why it was considered desirable to have 
the bearing of this case adjourned, or at whose 
instance, or in whose interest this extraodinsry 
step was taken. It was certainly not in the in- 
terest of the accused persons as their application 
of 6th September 1947 shews. Furthermore, the 
second telegram, which was despatched on the 
same day as the first, negatives any suggestion 
that Government merely contemplated that an 
application for adjournment should be made in 
the ordinary manner. That telegram is an un. 
equivocal direction that the case was to be kept 
pending “till -further orders,'* of Government. 
\Vhat right had Government to interfere with 
trial of the oase by issuing directions that it was 
jto be kept pending until it was pleased to permit it 
/to proceed ? The conduct of a case is in the hands 
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of the Court and not in the hands of the State 
even when the State is a party as prosecutor. No 
party to a litigation has any right to dictate to 
the Court how it shall conduct the proceedings. 
Still less has it a right to hold up a trial inde¬ 
finitely without even consulting the convenience 
of the other side. This is not the only case of 
this kind. It is time the Government of Bihar and 
its oflicers realized that in the Courts of Justice of 
this Province they have no privileges which are not 
secured to them by statute. Their position in the 
Courts is precisely the same as that of any other 
litigant and no interference will be tolerated. It 
is a monstrous thing that some amorphous indi¬ 
vidual or body of individuals, hiding behind the 
name ‘Bihar* on a telegram, should have the 
temerity to interfere with the right of the citi- 
zens of this country to have charges preferred 
against them tried with all possible expedition. 
It is not only necessary that the* administration 
of justice shall be free from interference from 
the executive and its officers, but also that there 
shall be no ground for suspicion that there may! 
be such interference. When it is found that per-l 
sons accused of criminal offences are, by order 
of the Government, deprived of their right to an 
early opportunity of clearing themselves; wbe£> 
the executive head of the district lends himself 
to carrying out such orders; when the commis¬ 
sioner of the division intervenes to see that tb& 
orders are obeyed; when the trying Magistrate ■ 
is so oblivious of bis duty to the accused as to 
acquiesce in these actions; and when no expla¬ 
nation is offered of the reasons which led to 
Governpaent’s orders being issued, it is not neces¬ 
sary to be a cynic to wonder what reliance can bo 
placed on an assurance that it was not the inten¬ 
tion of Government to interfere with the courso 
df justice. 



in chief. Even they have not yet been crosS' 
examined. Almost two years have elapsed sine© 
the events to which they are to depose. Their 
memories cannot be expected to be as fresh as 
they were immediately following the alleged 
occurrence. The liberty of the accused persons 
is now to depend on the appreciation of evidence 
which must necessarily be dimmed by efflux of 
time. 

[7] As to the conduct of the District Magis¬ 
trate in this connection, it is deplorable that the 
administrative head of the district should be so 
oblivious of bis responsibilities and duties as to 
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be a patty to suoh an inietference with the ad. 
ministration ol justira as we hare in this case. 
liVbero are the safeguards for the liberty of the 
citizens of this country, if a District Magistrate, 
to whom all other Magistrates in the district are 
subordinate, has no compunction in passing on 
to a Magistrate trying a case instructions which 
interfere with the exercise of the latter's judicial 
discretion and which might result in a large 
number of persons being kept indelinitely in do. . 
tention pending trial ? Surely an officer, with 
the experience which a District Magistrate should 
have, is expected to inquire on what grounds an 
adjournment is required and for bow long, and 
then to proceed according to law. It is regret, 
table that the history of this case makes it neces. 
eary to issue a warning that any District 
Magistrate, or, for that matter, any other person, 
who interferes or attempts to interfere with the 
exercise of the discretion or proceedings of the 
presiding officer of a Court, will be called upon 
to answer to this Court for his conduct. 

[8] As to the trying Magistrate, his compla* 
cenoy in this deplorable affair shocks the con. 
Bclence. A person fit to preside over a Court of 
justice should at least have the courage to resist 
any improper attempt to interfere with bis dis. 
oretfon or influence his decision and should realize 
' hia responsibility to see that parties appearing 
before him have a fair trial and are not unduly 
harassed. No one can be unaware of the external 
influence to which many public officers are un. 
fortunately subjected at the present time, but in 
the case of those entrusted with the administra. 
tion of justice, the existence of such influences 
cannot be recognised as an excuse for any action 
which may endanger the liberty and rights of 
the ordinary citizen. 

[ 9 ] Taking into consideration all the circum. 
stances of this case and in order to dispel any 
apprehension that the accused persons may have, 
we commit this case for trial to the Court of 
Session at Motibari with the direction that as 
early a date as possible be fixed, taking into con. 
sideratioD that the charge-sheet was submitted 
as far back as 6th March 1947. 

B.G.D. Orders accordingly. 


A. I. R. (36) 1949 Patna 233 [C. N, 69,] 

• FULL BENCH 

Agarwala 0. J., Da3 and Naratan JJ. 

The King v. Motile Bux and others — Ac¬ 
cused, 

Criminal Wise. Case No. 489 of 1948, Decided on 
29 tb October 1948. 

(a) Criminal P. C. (1898). S. 494—Withdrawal of 
prosecution with consent of Court — 
charge or acquittal—Order is judicjal and ts liable 


to revision—High Court can see whether in giving 
consent. Magistrate exercised discretion proper¬ 
ly—No interlerence unless withdrawal Is manilest- 
ly improper — Criminal P. C. (1893), S. 439. 

An order of acquittal or discharge pissed under 
S. 494, consequent on the withdrawal of tbo Public 
Prosecutor from the prosecution of any person with iho 
consent of Court, Is a judicial order and liable to revi¬ 
sion by the High Couri, if the discretion vested in tbo 
Magistrate to give consent has been improverly or 
arbitrarily exorcised. Ordinarily, the High Court is re¬ 
luctant t3 interfere with the discretion given, but 
undoubtedly h.as power to do so. aud will do so in spe¬ 
cial oircumstapccs where the withdrawal appears to be 
manifestly improper. [Para 6] 

Annotation: (’46-Com.) Criminal P. C., S. 439, N. 8, 
17; S. 494, N. 10. 

(b) Criminal P. C. (1898), S. 494 — Prosecution 
may be allowed to be withdrawn for reasons of 
State. 

Reasons for withdrawal of prosecution may be extra¬ 
neous to the ca?o. The inexpediency of prosecution for 
reasons of Stale may be a ground. [Para 0} 

Wbsre tbo permission to withdraw from the case (pro¬ 
secution for rioting) against some labourers of a Steel 
Works, was asked for with a view to restoring peace and 
good feeling between the workers and the management 
and avoiding further trouble and stoppage in the matter 
of prcduciion of steel and the permission wa.s granied : 

Held that in giving consent tbo Magistrate did not 
act improperly or arbitrarily. [Para 5] 

Annotation: (’46-Cooi.) Criminal P. C., S. 494, N. 2 
and 4. 

(c) Criminal P. C. (1898), S. 344 — Granting ol 
adjournment — Trying Magistrate must exercise 
his judicial discretion— It is unfettered by outside 
authority — Superior executive officer writing to 
trying Magistrate to adjourn case pending before 
him and also dictating order to be passed, is guilty 
of contempt of Court-Contempt ol Court — Con¬ 
tempt of Courts Act (1926), Ss. 1 and 3. 

Tbc conduct and hearing of a case must be control¬ 
led by the Magistrate trying it, and it is be alone who 
must exercise his judicial discretion in the mailer of an 
adjournment of the case,unfettered by any outside autho¬ 
rity. No authority, however bigb, has any right to dictate 
to tbeMflgistrato as to bow he should exercise bis discre¬ 
tion, and any one who does so, be he a superior execu¬ 
tive officer, or not, places himself in peril c£ being pro¬ 
ceeded against for contempt of Court. [Para 6] 

Where the Siib-divisionalMagistrnteoccupying aposi- 
tion superior to that of the trying Magistrate had sent 
a letter to tbe latter, to adjourn the case pending before 
him, and also wrote tbe terms of theorder to be passed: 

Held ihat'tho action of tbe Sub-divislonal Magistrate 
amounted to clear interference with the judicial dis¬ 
cretion of the trying Magistrate and be was guiltyofthe 
contempt of Court. (Apology accepted): A.LR. (36) 1949 
Pat. 230, Foil. [Pftfa 6] 

Annotation: (’46-Com.) Criminal P. C.,S. 344, N. 6; 
(’46-Man.) Contempt of Courts Act, S. 1, N. 3 ; S. 3, N. 2. 

(d) Criminal P. C. (1898). S. 435 — High Court 
calling for records of case pending before inferior 
Court— It is duty of latter to comply as early 

as possible _ Intentional delay is liable to be 

dealt with severely. 

An order of tbe High Court to the lower Courts for 
sendiug records of the cases pending before them must 
always be complied with as early as possible and any 
intentional delay brought to the notice of tbe High 
Court would be severely dealt with. (Tbe delay was held 
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not intentional but tbe result of negligence of Ibe Sub- 
divisional Magistrate in his duties.) [Para 7] 

Annotat'on : [’46 Com.) Criminal P. C., S. 435, 

K. 21. 

Advocutc-General and L. Sen for tbe Crown. 
S. N. Sahay ay\d Sidheshicar Prasad S\ngh 

— for Accused. 

Das J—On an examination of tbe record of 
the case, Emperor v. Monla Bux and others, 
pending before Mr. R. K. Lai. a Magistrate ex- 
GLCising first class powers at Jamshedpur (G. R. 
case No. 324A of 1947), a Bench of tins Court is¬ 
sued a rule against tbe accused persons as also 
tbe Deputy Commissioner of Singhbhum, direct¬ 
ing them to show cause wby the order of the 
learned ^Magistrate, dated I3tb September 1948, 
should nob be set aside. Tbe order of the learned 
Magistrate on that date was to tbe following 
effect : 

••“Prosecution (Assistant Public Prosecutor) bas filed 
a petition stating tbal be may be permitted to with¬ 
draw prosecution against the accused persons and that 
the prosecution be withdrawn against the accused in 
respect of all the charges. In view of this application 
under S. 494, Criminal P. C., I allow tbe Assistant 
Public Prosecutor to withdraw the prosecution, and I 
acquit the accused persons in respect of all the charges 
against them in this case. The accused’s lawyer is also 
present.” 

The Bench also directed the issue of another rule 
against the Sub divisional Magistrate of Dhal- 
bhum, Jamshedpur, (Mr. S. N. Singh) asking him 
to show cause why be should not be dealt with 
for contempt of Court for having issued or caus- 
ed to be issued a letter to the trying Magistrate 
directing that a particular order be passed in tbe 
case, and also giving the terms of tbe order to be 
passed, which act prima facie constituted an 
interference with tbe exercise of judicial discre¬ 
tion by tbe Magistrate trying the case. Tbe letter 
w'bich tbe Sub-divisional Magistrate wTOte to tbe 
trying Magistrate was dated 4th December 1947, 
and was in tbe following terms : 

“To 

All Magistrates trying rioting cases arising cut 
of tbe last disturbances in tbe Tata Factory. 

1. The accused persons have represented to Govern¬ 
ment for withdrawal of these cases and the Govern¬ 
ment are coa-ideriog their prayer. These cases should, 
therefore, be adjourned for two months and be taken 
up on the let February 1948. The following order 
should be passed in these cases Iruinediately and tbe 
X>artie3 informed. ‘The accused persons'are reported 
to have made a lepre.^entation to Government for with¬ 
drawal of this erase and the matter is in correspond¬ 
ence with the Government. The case is, therefore, ad¬ 
journed to 1st February 1948. Accused as before. In- 
Lrm parties’. 

2. This may bo returned (o me after perusal and a 
copy of this draft order should bo kept by you. 

(Sd.) S. N. Singh, 

S. D. 0.. Dhaibhum, 
Jamshedpur. ” 

t2] A copy of the rules issued was served on 
the Advocate-General of Bihac on behalf of the 


Provincial Government so that the Provincial 
Government might have an opportunity of being 
beard in tbe matter, if they so desired. 

[3] We have now beard the learned Advocate- 
General on bshalf of the Provincial Govern¬ 
ment and tbe officer concerned in respect of 
both rules. Mr. S. N. Sahay appearing for tbe 
accused persons was not called upon by us to 
make bis submissions. 

[4] Tbe material facts of tbe case may be 
shortly stated. On 7fch May 1947, at abouts p.M. 
there was an occurrence in the office of the 
Electrical Engineer inside tbe Tata Iron and 
Steel Works at Jamshedpur. A first informa, 
tion of the occurrence was given by Mr. A. R. 
Gupta, Electrical Engineer, on 8th May 1947, 
at 2 P.M. This first information stated that 
w’hen Mr. Gupta and certain members of the 
supervising staff were in their office in connec¬ 
tion w'itb a Safety Committee meeting, some of 
tbe workers raided tbe office, damaged some 
properties and assaulted some of tbe officers. A 
police investigation followed and a charge-sheet 
against 17 accused persons was submitted on 
18th June 1947. Tbe trial commenced before 
Mr. R. K. Lai on 6th July 1947, and continued 
on several dates. The examination and cross- 
examination of tbe prosecution witnesses con-, 
eluded on IGtb September 1947, by which’ date 
one of tbe accused persons was dead, and the 
trial proceeded against tbe remaining 16 accused 
persons. On 18tb September 1947, tbe state¬ 
ments of the 1C accused persons were recorded 
under S. 342, Criminal P. C. On 30tb September 
1947, some defence witnesses were examined 
and cross-examined. On Gth October 1947, argu¬ 
ments were heard, and the case was postponed 
till iitb October 1947. for judgment. Judgment 
was not, however, ready on that date, nor on 
the next date fixed, which was tbe ISth October 
1947. On Gth November 1947, an order was 
recorded to the effect that the accused i^ersoos 
bad moved the Provincial Government for with¬ 
drawal of tbe case. The trying Magistrate then 
noted as follows: 

“ loEtruotioD on phone has been received from the 
Sub-Divisional Officer to adjourn the case. To 22nd 
November 1947. Accused as before. ” 

It appears that on the 13tb October 1947, one 
Mr. M. John, President of the Tata Workers, 
Union, wrote a letter to tbe Prime Minister of 
Bibar for withdrawing tbe case on tbe ground 
that tbe occurrence arose as a result of the 
introduction of tbe New Bonus Scheme which 
had many defects and had exasperated tbe 
workers. From Gth November 1947 till 13th Sep¬ 
tember 1948, successive adjournments were given 
on tbe ground that the orders of the Provin¬ 
cial Government had not been received. On I5th 
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December 1947 an adjournment was given in 
pursuance of and in terms of the order which 
had been communicated by the Sub-Divisional 
Magistrate of Dhalbhum (Mr. S. N. Singh) to 
the trying Magistrate in his letter dated 4th 
December 1947, which I have already quoted at 
the beginning of this judgment. On I3th Sep¬ 
tember 1948, the Assistant Public Prosecutor 
filed a petition for permission to withdraw from 
the case, presumably on receipt of an order 
from the Provincial Government, and then the 
•learned Magistrate passed the order to which I 
have already made a reference. 

[5l Two questions arise for consideration. 
The 6rst is about the propriety of the order 
of the learned Magistrate dated I3th Septem¬ 
ber 1948. It is well settled now by a num¬ 
ber of decisions of this Court as also other 
High OourU in India that an order of acquittal 
or discharge passed under 8. 494, Criminal P. C., 
consequent on the withdrawal of the Public 
Prosecutor from the prosecution of any person 
with the consent of the Court, is a judicial order 
and liable to revision by this Court, if the dis¬ 
cretion vested in the Magistrate to give consent 
has been improperly or arbitrarily exercised. 
Ordinarily, this Court is reluctant to interfere 
with the discretion given, but undoubtedly has 
power to do so, and will do so in special 
circumstances where the withdrawal appears to 
be manifestly improper. The learned Advocate- 
General has filed an affidavit in this case made 
by the Sub-Divisional Magistrate of Dhalbhum 
in which, among other things, it has been stated 
that during the pendency of the case some 
irresponsible persons were causing dissatisfaction 
between the labour and the management of the 
Tata Iron Works, and were“imbaiDg” the workers 
with revolutionary spirit and inciting them to 
take recourse to steps which were likely to 
disturb the peace. On receipt of the representa¬ 
tion from the President of the Tata Workers 
Union, the Provincial Government waited for 
some time in order to make sure that the workers 
were penitent and would co-operate with the 
management in the production of steel, in case 
the prosecution was withdrawn, and w’hen the 
Provincial Government were so satisfied, they 
instructed the Public Prosecutor to withdraw 
from the case with the consent of the Court. It 
is clear that permission to withdraw from the 
case was asked for in this case with a view to 
restoring peace and good feeling between the 
workers and the management and avoiding 
further trouble and stoppage in the matter of 
production of steel. Section 494, Criminal P. C., 
has been expressed in very general terms, and 
no fixed rule can be laid down as to the reasons 
iot withdrawal. In some earlier decision the 


view taken was that the reason must not be 
extraneous to the case, but later decisions make 
it clear that the inexpediency of a prosecution 
for reasons of State may be a ground for with- 
drawal under S. 494. Therefore, I do not think 
that the Magistrate acted improperly or arbi¬ 
trarily in giving his consent to the withdrawal 
of the Public Prosecutor from the prosecu¬ 
tion of this case. This disposes ot the first ques¬ 
tion. 

[G] The second question arises out of the rule 
for contempt of Court against the Sub-Divi¬ 
sional Magistrate, Dhalbhum. The Sub-Divi- 
sional Magistrate has in his affidavit admitted 
having issued the letter of 4lh December 1947. 
He has stated that he issued the letter in good 
faith and did not intend to interfere with the 
course of justice or cause any prejudice. He has 
further stated that be realised now that bis ac¬ 
tion was not in conformity with law, and has 
expressed regret for it. The officer concerned 
was present in Court during the hearing of this 
case. Having heard the learned Advocate-Gene¬ 
ral, we have decided to accept the apology 
offered by tlie officer in question. It must not 
be understood, however, that we look with leni¬ 
ence at such conduct on the part of an officer 
occupying the position of a Sub-divisional 
Magistrate. The Sub-divisional Magistrate occu- 
pied a position superior to that of the Magistrate 
who was'trying the case, and should have known 
that sending a letter with the terms of the order 
to be passed in the matter of an adjournment of 
the case was a clear interference with the judi¬ 
cial discretion of the trying Magistrate. Once 
again the attention of all Magistrates must be 
drawn to the observations made by my Lord the 
Chief Justice in The King v. Barihar Singh mid 
o^/iers (cr.Misc. CaseNo. 3S0of 1948 ; (A. I R. (36) 
1949 Pat 320 ) decided on Gth September 1918, in the 
matter of adjournment of cases. The conduct 
and hearing of a case must be controlled by the 
Magistrate trying it, and it is be alone who 
must exercise bis judicial discretion in the mat 
ter of an adjournment of the case, unfettered 
by any outside authority. It must be stated once 
again in unequivocal terms that no authority 
howsoever high has any right to dictate to the 
Magistrate as to how he should exercise his dis- 
cretion, and any one who does so, be ho a supe- 
rior executive officer, or not, places himself in 
peril of being proceeded against for contempt of 
Court. Mr. S. N. Singh has been clearly guilty 
of contempt, inasmuch he prevented the unfetter¬ 
ed exercise of discretion by the trying Magis¬ 
trate. We are accepting his apology and regret, 
as this is his first offence and was committed 
before the observations made by my Lord the 
Chief Justice in the case referred to above. 
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[7] Before I conclude I should like to refer 
to another matter which has been incidentally 
brought to cur notice. In this case this Court 
osktd fur the record with a report by means of 
a letter addressed to the Deputy Commissioner 
of Singhbhum dated 2Sth July 1948. The record 
and report were asked for in connection with 
the quarterly statementof pending cases submit¬ 
ted to this Court. The letter addressed to the 
Deputy Commissioner was received by the 
Sub-divisional Magistrate of Dhalbhum on 17th 
August 1948. The Sub-divisional Magistrate 
passed an order asking the trying Magistrate for 
the record with a report. No immediate action 
appears to have been taken on this order. On 
20lh August 1948, this Court sent a reminder to 
the Deputy Commissioner of Singhbhum. This 
reminder was forwarded to the Sub-divisional 
Magistrate of Dhalbbum on 4th September, by 
means of memo. No. 2686J. of that date. The learn¬ 
ed Advocate. General has placed this memoran¬ 
dum in original before ue. The memorandum does 
not appear to have been placed before the Sub. 
divisional Magistrate. On 8th September 1948, a 
telegram was sent for the record, and this was 
communicated to the Sub-divisional Magistrate. 
In spite of this telegram, the record was not 
immediately sent, but was despatched on 14th 
September 1948, with a report by the Sub-djvi- 
eional Magistrate. It is significant that ibe order 
of withdrawal was passed only a day before, viz., 
13tb September 1946. From the facts stated above 
one is likely to come to the conclusion that the 
record was not sent before 13th September 1948, 
BO as to present this Court with Skfait accompli. 
In bis report dated 14th September 1918, the 
learned Sub-divisional Magistrate has again apo¬ 
logized for the delay in submitting the record 
and has referred to some communal and Adibasi 
troubles as the reason for the delay. I must say 
that the reason does not appear to me to be very 
convincing. All that the Sub-divisional Magis- 
trate bud to do was to send the record with a 
report os to why the case was pending for such 
a long time. This should not have taken long, 
and 1 am satished that the learned Sub-divisional 
Magistrate was negligent in bis duties. If I were 
satishod that the Sub-divisional Magistrate in¬ 
tended to flout the order of this Court, I would 
have been in favour of taking severe action 
against him. On the materials before me, I take 
the more charitable view and hold that the 
Sub-divisional Magistrate cannot be found guilty 
of anything more than mere negligence. 1 think 
the matter may be allowed to rest there, except 
foe expressing the caution made necessary 
by the facta of this case that an order of this 
Court for records must always be complied with 
as early as possible, and any intentional delay 


A. I. B. 

brought to the notice of this Court will be se^e-i 
rely dealt with. It appears that the record ofr 
this case was for some time with the Deputy 
Commissioner. As to the practice of sending 
records to public functionaries on exeeutiva 
orders, the matter has been dealt with by my 
Lord the Chief Justice in The King v, Parma- 
nand, Criminal Misc. Case No. 488 of 1948: 
(A. I. R. (£6) 1949 Pat. 322) which we heard last 
week. 

Agarwala C. J.—I agree. 

Narayan J_1 agree. 

R.G.D. Orders accordingly. 


A. I. R. (36) 1949 Patna 236 [C. N. 70.] 
Das and Narayan JJ. 

Arun Kumar Sinha — Petitioner v. Pro¬ 
vince of Bihar — Opposite Party. 

Criminal Misc. Case No. 453 of 1948, Decided on 21st 
October 1948. 

Bihar Maintenance of Public Order Act (5 [V] of 
1947), S. 4 —That detenu caused strikes without 
mentioning whether they were legal or illegal is 
vague ground — That detenu is trusted lieutenant 
of a communist leader or that he is a link between 
communists or that bis activities are suspicious, is 
similarly vague. 

It is DOW recognised in labour legislation and practice 
that labourers ma; resort to strikes, legally conducted, 
for the redress cf their grievances. Consequently, merely 
stating in the grounds for detention that the detenu was 
responsible for strikes in some collieries without men- 
tiouiog whether they were legal or illegal is notaground 
of such precision or adequacy as'to enable the detenu 
to make a representation against the order of detention. 

[Para 1] 

Where the Deputy Commissioner had stated in his 
grounds that the detenu bad attempted to participate in 
strikes at some collieries, whereas in the grounds sup¬ 
plied by the Provincial Government it was stated that 
he was responsible for the strikes, the conflict considera¬ 
bly detracts from the force and validity of the ground. 

[Para 1} 

Merely stating that the detenu is a trusted lieutenant 
of a communist leader or that be is the link between 
certain communists or that bis activities are suspicions, 
are not grounds with such particulars as would enable 
the detenu to make an effective representation against 
the order of detention- They are vague or general asser¬ 
tions without any particulars whatsoever : Criminal 
Miso. Case No. 107 of 1948 iPat.), Rel. on. [Para 1} 

The Courts must judge the case against a detenu on 
the grounds disclosed and not on those not disclosed. 

[Para 2J 

Basanta Chandra Ghosh — for Petitioner. 

Government Advocate —for the Crown. 

Das J.— This is a petition under S. 491, Cri¬ 
minal P. C. The petitioner, Arun Kumar Sinha 
was arrested on 23rd May 1948. On 7th June 1948i 
the Provincial Government of Bihar passed an 
order of detention against the petitioner under 
8 . 2 (l) (a), Bihar Maintenance of Public Order 
Act, 1947. On 15th June, the petitioner wasserved 
with a copy of the grounds of his detention. The 
grounds are the following: 

“That he is a trusted lieutenant of the communiflt 
leader Cfaapal Bhattacbarji of Giridih and was respon- 
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sible tor simuHaneous etrikes in Bermo, Qiridib and 
Sharia ooUiories. 

FoUoe reports indtoate that be is the link between the 
underground communistB of Bengal and those of Bihar. 

That he, along with other communists, was convicted 
nnder Ss- 395,143 and 147, Penal Code, for committing 
daooity at village Banderknpi, Girldih. 

His aativities were found to be very suspicious and 
the Provincial Government are satisfied that if ne is 
allowed to remain at large, be will undoubtedly cause 
serious and violent labour strikes with the object of 
subverting the Government in pursuance of the policy 
and programme recently adopted by the Communist Party 
of India of which he is an important member aud will 
thereby indulge in bis activities to the prejudice of the 
public safety and maintenance of public order," 

The main point which has been urged before us 
on behalf of the petitiouer is that the grounds 
are vague and inadequate, and do not comply 
with the mandatory provisions of S. 4, Bihar 
Maintenance of Publio Order Act, 1947. Learned 
counsel has further contended that two of the 
grounds are at least palpably inaccurate. The 
ground which states that the petitioner was con< 
victed under Ss. 395, 143 and 147, Penal Code, 
for committing dacoity in village Bandherkupi, 
Giridib, has been challenged in the petition hied 
by the petitioner in which it has been stated that 
the Provincial Government have been guilty of 
euppressing the truth, inasmuch as they have 
failed to state that the petitioner was acquitted 
on appeal. This statement has not been contro¬ 
verted on behalf of the Crown. The ground based 
on the conviction must, therefore, be ignored. I 
should like to observe also that if the Provincial 
Government knew that the petitioner bad been 
acquitted on appeal, they should not have men- 
tioned this as a ground for the detention of the 
petitioner. As to the allegation that the petitioner 
was responsible for eimultaneous strikes in 
Bermo, Giridih and Jbaria collieries, the ground 
does not state whether the strikes in question were 
legal or illegal strikes. It is now recognised in 
labour legislation and practice that labourers may 
resort to strikes,legally conducted,for the redress of 
their grievances. Merely stating that the petitioner 
was responsible for strikes in some collieries is 
jnot a ground of such precision or adequacy as to 
enable the petitioner to make a representation 
against the order of detention. Learned counsel 
for the petitioner has referred us to the petition 
hied by tbe petitioner from jail in which the 
grounds served on tbe petitioner by tbe Deputy 
Commissioner have been incorporated. It appears 
that the Deputy Commissioner of Hazaribagh' 
had stated in his grounds that the petitioner bad 
attempted to participate in simultaneous strikes 
in Bermo, Giridih and Jbaria collieries without 
success. The ground mentioned by the Deputy 
Commissioner is obviously in conflict with the 
ground mentioned by the Provincial Govern¬ 
ment; according to the Provincial Government, 
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tbe petitioner was responsible for the strikes; ac¬ 
cording to the Deputy Commissioner, tbe peti- 
tioner attempted to participate in tbe strikes 
without success. This conflict detracts considera¬ 
bly from the force and validity of the ground. As 
to tbe other grounds, they are clearly vague; 
merely stating that tbe petitioner is a trusted 
lieutenant of a communist leader or that ho is 
tbe link between certain communists or that his 
activities are suspicious, are not grounds with 
such particulars as would enable tbe petitioner 
to make an effective representation against the 
order of detention. They are mere vague or 
general assertions without any particulars what¬ 
soever. In view of the decision of the Full Bench 
in Nek Mohammad and others v. The Pro- 
vinco of Bihar, (cr. Miso. Case No. 107 and 
others of 1948) decided on 80th July 1948, these 
grounds cannot be held to be a sufficient com¬ 
pliance with the mandatory provisions of s. 4 of 
the Act. 

[ 2 ] In conclusion I must refer to an affidavit 
which has been filed this day on behalf of tbe 
Crown. Under the rules of this Court the affidavit 
should have been filed earlier. Even if that 
affidavit were read, it does not take tbe case 
against the petitioner any further. The Under 
Secretary to the Government of Bihar who has 
made tbe affidavit merely states that there were 
certain facts which could not be disclosed. We 
must judge tbe case against the petitioner on the 
grounds mentioned. Judged on the basis of the 
grounds given, it must be held that they do not 
contain any particulars, and some of the grounds 
on the face of tbe record are inaccurate. 

[3] In tbe result, we allow tbe application and 
direct that the petitioner be forthwith released 
from detention. 

Narayan J. — I agree. 

R.G.D. Application allowed, 

A. I. R. (36) 19W Patna 237 fC. N. 71.] 
Manohar Lall and Ramaswami JJ. 

Mohammad Usman Khan — Plaintiffs 
Appellant v. Amir Main a7id others — Defen^ 
dants — Bespondents. 

A. F. A. D. No. 191 of 1945, Decided on 26th August 
1947, from decree of Addl. Sub-Judge, Gaya, D/- 30th 
November 1944. 

Muhammadan law— Dower — Oral gift by hus¬ 
band of immovable property in lieu of, is sale and 
not hiba-bil-ewaz and does not pass title—T. P, 
Act (1882), S. 54. 

Oral gift of immovable properties by a Muhammadan 
in favour of his wife in lieu of dower debt does oot pass 
a valid title in her favour. Such a transaction is not a 
true biba*bll-ewaz but a sale and so can be effected only 
by a registered deed: Case law relied, on, 14 O. C. 214; 
A. I. B. (13) 1926 Ottdh 166; A. I, B. (14) 1927 Oudb 
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204; A. I. K. {2^) 193U All. GOO and 3 All. 266 (P. C.) 
Disiing.; A. I. R. (19) 1932 P. C. 13, Ref. 

[Pavas 20 and 34] 

Annotation: {’45-Com) T. P. Act. S. 54, N. 4. 

B. C. De and .1. H. Falcliruddin — for Appellant. 

K. N. Varma — for Respondents. 

Ramaswami J.— In the suit which is sub¬ 
ject of this appeal plaintiff asked for partition of 
i share of certain lands. He claimed that he 
had purchased the share from Mt. Shahzadi,wife 
of Nazar Ali, by a registered sale' deed dated 
11 th November 1940. The plaintiff alleged that Zul 
Mohammad, the admitted owner, died leaving 
four SODS, defendants 1 to 3 and Nazar Ali, de¬ 
ceased husband of Mt. Sbahzadi. The widow 
of Zul Mohammad, Mb. Parbatia, relinquished 
her interest in her husband’s properties in 
favour of her sons who, therefore, obtained i 
share each. Nazir Ali, one of the sons, made an 
oral gift of bis share to his wife Shabzadi in 
lieu of her dower debt. On lith November 1940 
Mt. Sbahzadi sold her share by registered sale 
deed to the plaintiff. 

[2] It was contended in defence that Nazar 
Ali predeceased Zul Mohammad after whose 
death Mt. Parbatia obtained 2 annas share. The 
remaining 14 annas share belonged to defen¬ 
dants 1 to 3 but since Mt. Parbatia’s dower debt 
was unpaid, she was in possession over all the 
lands of Zul Mohammad. It w’as asserted that 
Mt. Shabzadi had no right to sell her alleged 
share. 

[3] The trial Court held that Nazar Ali died 
after Zul Mohammad, that Nazar Ali made an 
oral gift of his share to Mt. Sbahzadi in lieu 
of her dower debt. He further found that Mt. 
Shabzadi was entitkd to sell her share to the 
plaintiff. He accordingly decreed the suit. 

[ 4 ] The Subordinate Judge concurred with 
these ffndings of fact. Bub he held that since 
Nazar Ali made the gift to Mt. Shabzadi 
orally and not by a registered deed, Mt. Shah- 
zadi did not acquire any valid title. With res¬ 
pect to 1 anna share which Mt. Shabzadi got 
by inheritance, the appellate Court held that the 
sale was operative and be accordingly granted a 
modified decree to the effect that the plaintiff 
was entitled to partition of one anna interest in 
the properties of Zul Mohammad. 

[ 5 ] Against this decree the plaintiff has in¬ 
stituted this appeal. 

[6] The main question to be determined is 
whether Nazar Ali could validly make an oral 
gift of properties to Mt. Shabzadi in lieu of 
her dower debt. The Calcutta High Court has 
adopted the view that such a transaction is not 
true hiba-bil-ewaz but a sale, and so could be 
effected only by a registered instrument. 

[7] In Abas Ali Shikdar v. Karim Bxiksh 
Shikdar, 13 c. w. n. 160 : (4 i. c. 466), Asu 


Sikdar made an oral gift of 4 annas share of the 
disputed lands in favour of plaintiff 4 in full 
satisfaction of her claim for dower of Rs. 49 and 
for the share which she might have inherited 
from his estate. The learned Judges held that 
such a transaction, though usually described as 
hiba bil-ewaz, was not a proper hiba-bil-ewaz 
at all but a sale. If the transaction was a sale 
it should be effected by a registered instrument 
or delivery, the property being less than Rs. lOO 
in value. 

[8] In Sabnj‘a7i7iessa v. Sabdul Sheikh, 38 
C, w. N. 747 :{A. I. R. (2l) 1934 cal. 693), a Divi¬ 
sion Bench followed the case of Abbas Ali Shtk> 
dar and held that a gift of immoveable property 
in exchange for dower was not a gift but in 
reality a sale and had all the incidents of a 
contract for sale. 

[9] In Sarifxiddin Mohanwiad v. Mohiud- 
din Maha7n7nad, 64 cal. 754: (a. I. B. (14) 1927 
cal. 808), there was transfer of certain proper¬ 
ties in consideration of a promise by the donee 
to maintain the donor and to pay her Bs. 999 
for that purpose annually and also to arrange 
for her nursing and proper treatment in case 
she fell ill. In the deed the transaction w'as des¬ 
cribed as biba or gift but the learned Judges 
after consideration of several authorities, both 
textual and judicial, arrived at the conclusidn 
that such a transaction was not a real biba-bil- 
ewaz but w'as wrongly described as such and 
therefore they called it "a false biha-bil.ewaz". 

[10] The Lahore High Court baa also adopted 
the same view. In Fateh Ali Shah v. Muham¬ 
mad Bak%h, 9 Lab, 428 : (a. I. R. (15) 1938 Lab. 
616) one Md. Hamid Shah had executed a deed 
which purported to be a gift to his wife of cer¬ 
tain ancestral property to which she was to have 
an absolute title. The transfer was stated to be 
in lieu of dower debt to the wife as well as her 
right of maintenance. The learned Judges held 
that although the transfer purported to be a 
deed of gift, it was really a biba-bil ewaz and 
was tantamount to a sale. 

[11] The Oudh and Allahabad decisions are 
confficting and are difficult to reconcile. In the 
earlier cases, these Courts have held that the 
transaction was tantamount to a sale, but a 
different view has been adopted in later cases. 

[ 12 ] In 2dt, Asalat Fatima v. Lala Shani' 
bhu Dexjal, ll I. C. 928; (14 O. o. 214), the Oudh 
Court followed the Calcutta case of Abbas AH 
Shikdar : (l3 C. w. N. 160: 4 I. C, 466) and held 
that a*" transfer by a Mohammadan of immo¬ 
veable property in favour of his wife in lieu 
of dower debt was a sale and was covered by 
the provision of S. 54 , T. P. Act. In this case 
the plaintiff alleged that after her marriage W 
Kasbif Hussain be made an oral gift of ^ his 
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dbare to her in lieu of dower debt. In Md. Zaki 
Khan v. Mannu Sahu, A. i. R. (12) 1925 oudh 
407 : (28 o. c. 227) one Jafac Khan made an oral 
gift of the property to his wife Mt. Maksuman 
Bibi in lieu of her dower debt. In this case also 
the Oadh Court held that the transaction came 
within the definition of sale under s. 64, T. P. 
Aot They followed the decision of Mahmood J. 
in Fida Alt v. Mtizaf/ar AUt 5 ALL. 65; (1832 
A. W. N. 176), 

[13] But in Bashir Ahmad v. Mt. Znbaida 
Khatunt A. I. R. (13) 1926 Oudh 166 ; (l Luck. 
83) the same Court held that when a !Moham- 
mad an husband transferred property to his wife 
in lieu of her dower debt and styled the transaction 
as gift, the transaction was heba-bil.ew’az and 
not a sale. In this case, the learned Judges seemed 
inclined to think that a transaction could be a 
sale within the meaning of S. 54, T. P. Act only 
when it was in lieu of money and that a claim 
for debt w’as a “chose in action”, and a transfer 
in lieu of an existing debt would not be a sale. 
With great respect, we are unable to agree. We 
consider that a transaction (transfer?) of pro¬ 
perty in lieu of an existing debt in cash would be 
a transfer for a price paid w’itbin the meaning of 
S. 64, T.P. Act. The high authority of Mahmood J. 
is in support of our view {Fida Ali v. Muzaf- 
far Ali, 5 ALL. 6J;(1882 a. w. n. 175). See also 
Bibi Janbi v. Hazrati Saheh, 12 I. c. 467: 
(21 M. L. J. 958 and Eshahuq Chaudry v. Ahe> 
danissa Bibi, 42 cal. 361; (a. i. R. ( 2 ) 1915 cal. 
785). 

[ 14 ] In ML Saiful Bibi v. Abdul Aziz 
Khan, 183 I. C. 901 :(1931 A. L. J. 951) the Allaha¬ 
bad High Court (Sir S. M. Sulaiman C. J. and 
Banerji J.) held that the transfer of immoveble 
property made in consideration of a part of an 
existing dower debt was a sale within the mean¬ 
ing of 8. 64, T, P. Act. The learned Judges 
differed from the view of the Oudh Chief Court 
in Bashir Ahmed v. Mt, Zuhatda Khatun, 
A. I. R. (13) 1926 oudh 186.* 

[ 15 ] In Mt. Kulsum Bibi v. Shiam Sunder 
Lai, A. I. B. (23) 1936 ALL. 600 : (164 I. C. 515). 
the appellant Mt. Kulsum Bibi-who was widow 
of Habib Baksh filed certain objections to attach¬ 
ment. She alleged that her husband had left an 
oral gift under which the property in question 
was gifted to her in lieu of her dower which 

❖Tbe reference given in the copy euppIUd for re¬ 
porting is A. I. R. (14) 1927 Ondh 204. This is a 
mistake and the correct reference is A. I. K. (13) 1926 
Oudh 186. It may, however, be mentioned 'that A.I.R. 
114) 1927 Oudh 204 foJlows, A. I. R. (13) 1926 Oudh 
186 and in 1931 A. L. J. 951, A. L B. (14) 1927 Oudh 
204 is also referred to and is stated to have followed 
A.I.R. (13) 1926 Oudh 166 although the express 
dissent is from A. I. B. (13) 1926 Oudh 186 —£’ci, 


amounted to a sum of Rs. 21,000. The Court 
held that the transaction was a true hibu-bil 
ewaz and that such a gift could be made orally 
and without registration. Nairaat I'llah J. con¬ 
strued the transaction as being made up of two 
distinct gifts. On tbe one band the husband 
made a gift of his property to bis wife. Ou tbe 
other hand tbe wife made a gift of her dower 
debt to husband. The transaction was viewed 
as embodying two distinct gifts. 

[16] With great respect, we consider that tbe 
reasoning is somewhat strained and artificial. 
It is true tbat the English maxim ‘\Iebit"y no>! 
prasiimitur donare'* has little application as 
between husband and wife {Md. Sadiq Alt Khan 
v. Fakr Jehan Beginn, 59 I. A. i; (A. i. R. (lO) 
1932 P.O. 13.) But when a Mobammadan makes a 
gift of property to his W’ife in lieu of dower debt, 
it appears to us tbat there is only one transac¬ 
tion in which the consideration is directly op¬ 
posed to the object of the gift, both being in esse : 
there is no suggestion of one being subsequent 
to the contract. The grant and tbe considera¬ 
tion are parts of one transaction which is a sale 
in all its legal incidents. 

[17] It is at this stage convenient to deal with 
the Privy Council decision Kamarunnissti Bill 
V. Hussaini Bibi, 3 ALL 266. In that case 
a Muhammadan proprietor had made oral 
gift of an estate to bis wife in consideration of 
her dower_.of certain amount; two issues were 
raised, namely, whether tbe proprietor had 
transferred possession to bis wife, and whether 
there was any consideration as alleged, namely, 
satisfaction of a due dow’er of Rs. 61,000. The 
trial Court held tbat there was no dower due, 
and that possession was not transferred to res¬ 
pondent, The High Court did not decide the 
question of existence of dower debt, but held 
that possession was transferred. On appeal, the 
Judicial Committee did not discuss whether the 
transaction was a true hiba-bil ewaz or sale. 
Bat they appear to have thought that the trans¬ 
action was a pure hiha valid even without any 
consideration if only there bad been delivery of 
possession. This will be apparent from the follow¬ 
ing portion of judgment of Sir Montague Smith: 

" n the possession was changed in conformity with the 
terras of the gift, tbat change of possession will bo 
sufficient to support it even without conaideration.” 

We also notice that this decision is of the year 
1830 , prior to the passing of the Transfer of Pro- 
party Act. No question of registration was 
argued and no issue w'as raised if the transac¬ 
tion was a true hiba-bil-ewaz or sale. 

[ 18 ] In our view the cursits curaia of tbe 
Calcutta and Lahore High Courts are correct. 
According to the original conception of the 
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Mohammadan law a hiba-bil-ewaz is a gift w'ith 
a subsequent consideration which is itself re¬ 
garded as a gift ah initio. The true nature of 
a hiba bil-ewaz is fully described in chap, vi, 
Book vilT of Baillie’s Digest of Muhammadan 
Law, which is only an abbreviated reproduction 
of Fatwa Alamgiri : 

'* Hiba-bil-ewaz means, literally, gift for an exchange 
and it Is of two kind?, according as the ewaz or exchange 
is, or is not, stipulated for at the time of the gift. In both 
kinds there are two distinct acts; first, the original gift, 
and second, the ewaz or exchange. But in the hiba- 
bil-ewaz of India, there is only one act; the ewaz, or 
exchange, being involved in the contract of gift as its 
direct consideration and all are agreed that if a person 
ehonld eay ‘I have given Ibis lo thee for so much*, it 
would be a sale; for the definition of sale is an ex¬ 
change of property and the exchange may be effected 
by the word ‘give’ as well ns by the word ‘sell’. The trans¬ 
action which goes by the name of hiba-bil-ewaz in 
India is, therefore, in reality not a proper biba-bil- 
ewaz of either kind, but a sale; and has all the inci¬ 
dents of the latter contract. Accordingly, possession is 
not required to complete the transfer of it, though 
absolutely necessary in gift, and what is of great im¬ 
portance in India, an undivided share in property 
Capable of division may be lawfully transferred by it. 
though that cannot be done by either of the forms of 
the true hiba-bil-ewaz.” 

4 

[19] To the true heba-bil-ewaz the doctrine of 
seisin and musha apply alike to the original 
gift and the gift in return but neither seisin nor 
musha apply to the false heba-bil-ewaz, because 
suob a transaction is not a heba at all, and 
nothing more or less than a sale. 

[ 20 ] In our opinion, the transaction, which is 
the eubjeot matter of appeal is not a true heba- 
bil-ewaz but a sale as defined in Transfer of 
Property Act. 

[ 21 ] It is patent that the decision of the lower 
appellate Court is correct. Wo would aflirm the 
decree of the lower appellate Court and dismiss 
this appeal with costs. 

[ 22 ] Manohar Lall J. — I have had the 
-advantage of perusing the judgment prepared by 
my learned brother in which he has exbaustU 
vely reviewed the case-law of various High 
Courts bearing upon the question whether the 
hiba-bil-ewaz should be treated as a mere hiba 
or as a sale. 

[23] I should have thought that after the deci- 
sion of their Lordships of the Judicial Committee 
in Hitendra Singh v. Bameshwar Sbigh, 651. A. 
197: (a.i.r. (15) 1928 P. o. 112) in which the judg¬ 
ment was delivered by that eminent Muhammadan 
Jurist, Mr. Ameer Ali, there could be no possible 
controversy — that view was not novel but bad 
been expressed by Mr, Ameer Ali in his well- 
known book on Muhammadan Law, 4th £dn., 
pages 162 163 and is in accord with the high autho- 
rity of Mahmood J. in Fida AH, 6 ABii. 65 : 
<1882 A. w. N. 175) and Bahim Baksh v. Moha^ 


med Hasan, ii ALL. l : (1888 A. w. N. 266). 
But Mr. B. C. De has been able to cite some con> 
trary decisions of the Allahabad High Court and 
of the Oudh Chief Court which on investigation 
appear to be contradictory as has been shown 
by my learned brother, 

[24] This has led me to reconsider the impor¬ 
tant authorities bearing on the subject, and I 
have no hesitation in coming to the conclusion 
that it is not possible for us to treat the decision 
of Mr. Ameer Ali as a mere passing observation 
as was sought to be done in Mt> Eulsum Bihi 
V. Bashir Ahmad, A. I. R. (24) 1937 ALL. 26 *. 
(I. L. R. (1937) ALL. 285).^ 

[25] The Calcutta High Court has consistently 
taken the view that hiba bil ewaz in lieu of 
dower is a sale from the year 1906 onwards: see 
Ahhas Ali Shikdar, 13 C W. N, 160: (4 I. 0.466), 
Ishaq Chaudhuri, (1914) 42 Cal. 361 : (A. I. R. 
(2) 1916 Cal. 785), Sarifuddln Maliammad, 
(1927) 64 cal. 754 ; (A. I. R. (l4) 1927 Cal. 803)— 
this contains an exhaustive review of the original 
texts on the subject, Sahurannessa, (1934) 88 
O. W. N. 747 : (a. I. R. (21) 1934 Cal. 693). 

[26] The Calcutta view has been adopted by 
this Court in Bihi Khudaizatul Kubra, v. 
Krishna Pershad, 122 I. C. 163 : (A. I. R. (17) 
19S0 pat. 530). 

[27] Lahore has also followed the Calcutta 
view ; see Fateh Ali Shah, 9 Lah. 428 : (A. I. R. 
(15) 1928 Lab. 516) where the earlier cases of the 
Lahore High Court and Lahore Chief Court 
have been considered. 

[28] The Madras High Court has also followed 
the Calcutta view and the earlier Allahabad 
view; see Bihi Janhi, (1911) 12 I. C. 457 : (21 
M. L. J. 958). 

[29] I do not propose to examine the Oudh 
decisions as they are mutually contradictory and 
are expressly dissented by Sir Shah Muhammad 
Sulaiman C. J. in Mt. Saiful Bihi, (1931) 133 
I. o. 901 : (1931 A. L. J. 951) where Abbas Ali 
Shikdar v. Karim Buksh, 13 o. W. N. 160 : (4 
I. c. 466), and the earlier Allahabad cases have 
been referred to with approval. 

[30] In Mt. Kulsum Bihi, A. I. R. (24) 1937 
ALL. 25 ; (r. L.'B, (1937) ALL. 585) the learned 
Judges disposed of the decision of their Lord¬ 
ships in Hitendra Singh's case, 65 I. A. 197 *. 

(A. I. R. (15) 1928 P. C. 112) as follows : 

"In that case a Hinda husband transferred soma 
property to his wife by a registered instrument styled 
fis a ‘hiba-bil-ewaz’. It was found that the transfer was 
in lieu of a substantial consideration. One of the 
contended that the wife acquired no more than a 
estate, because under the Hindu law a wife is presumed 
to hove only r life interest in the property given to her 
by her husband. Their Lordships held that the rule ol 
Hindu law was inapplicable inasmuch as tba transaoUon 
was not one of gift but of transfer for consideration. 
Their Lordships observed that it was not a gilt pa» 
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and simple bat a transfer for oonsideration, wbiab was 
■not illusory but substantial. They prooe^ to say'Under 
4be Mabomedan law a transfer by way of a 'hiba-bil* 
-ewaz* is treated as a sale and not a gift. The limitation 
on alienation imposed by the Mithlla law in the case 
of a gift by husband to wife applies esolusively to pure 
and simple gifts, and not to a gift for oonsideration 
such as in the present oase. A passing reference to 
Mabomedan law in the circumstances in which it was 
made cannot, in our opinion, be construed as a dictum 
to the effect that all transactions of ‘biba'bil'Owaz* are 
regarded by Mabomedan law as sales and not as gifts. 
The oteeivation must be taken with due regard to the 
context in which it occurs and is no authority for the 
proposition contended for in the present case." 

[31] With the utmost respeot, 1 am unable 
to fritter away the observations of that eminent 
Muhammadan jurist, Mr. Ameer All, in the way 
as it is sought to be done by the learned Judges. 
It is to be observed that the nature of thetrans. 
action was prominent before Mr. Ameer AU as 
appears from bis reference to the transaction 
being a hiba-bil-ewaz in several places of bis 
judgment: see pages 201 , 20 i and 205. Sir George 
Lowndes expressly developed the contrary argu. 
znent at page 200. 

[32] On a review of the authorities, I am 
satisfied that the Calcutta view which has been 
adopted by this Court must be followed as it has 
now been impressed with the high authority of 
Mr. Ameer Ali. I have not referred to the texts 
and the quotations from other well known 
writers as they have been materially quoted in 
the judgment in Sarifuddin v. Mohiuddin, 
£4 cal. 764 : (A. I. R. (14) 1927 Oal. 80S). ‘ 

[33] But Mr. B. C. Da relied strongly upon 
the case of Kamarunnissa Bihi, (1880) 3 ALL. 
266 (P. C.) where an oral gift professedly made 
in lieu of dower was held to be valid. If the 
facts of the oase are examined, it will appear 
that the case arose before the Transfer of Fro- 
^rty Act, 1682, was enacted, and, therefore, S. 54 
bouid not govern that transfer. Moreover, it 
eeems to have been accepted in that case that 
a transfer in lieu of dowei; could be made 
orally and further Sir Montague E. Smith, 
who delivered the judgment of the Board, was 
prepared to hold that if the possession bad 
changed in conformity with the terms of the 
gift, that change of possession will be sufficient 
to support it even without consideration. I am 
unable to hold, therefore, that the case of 
Kamarunnissa Bibi v. Husmini Bibi, 3 ALL. 
266, in any way weakens the authority of the 
decision in Hintendra Singh's case, (551. A. 197: 
A. I. R. (16) 1928 P. 0, 112), 

[84] In the result, I would hold that the trans¬ 
action in the present oase is not a pure biba but 
is a sale as defined in the Transfer of Property 
Act. I would dismiss this appeal with costs. 

R 6.D. Appeal dismissed. 
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Siddique Ali — Petitioner v. Province of 
Bihar and others—Opposite Party. 

Criminal Miso. No. 446 of 1948, Decided on 20th 
October 1948. 

(a) Bihar Maintenance of Public Order Act (V 
[5] of 1947), Ss. 2 (1) (a) and 4—Grounds of deten¬ 
tion order—Grounds based on prejudicial act must 
have connection with or reference to public safety 
and maintenance of public order in Province of 
Bihar — Fact that such prejudicial act may have 
consequences or repercussions outside Province 
of Rihar would not make detention order illegal. 

A particular ground for detention may have refer¬ 
ence to or connection with public safety and mainten¬ 
ance of order in the Province of Bihar and may, at the 
same time, have reference to consequences or repercus¬ 
sions outside the Province of Bihar. Tba consequences 
of a prejudicial act need not necessarily be conhned to 
the Province of Bihar, and the fact that It may have 
repetCDssions or consequences outside the Province of 
Bihar does not necessarily oust the jurisdiction of the 
Provincial Government to pass an order under tba Act, 
provided that the ground based on the prejudicial act 
has connection with or reference to the public safety 
and maintenance of public order in tbe Province of 
Bihar. The Provincial Government cannot pass an 
order of detention under tbe Act on grounds which 
have only reference to or connection with tbe defence 
of India or the external a0airs of India and which 
have no connection with tbe public safety and main¬ 
tenance of public order in Bibar : A. I, B. (35) 1948 
P.-C. 118, Eel. on. [Para 3J 

(b) Bihar Maintenance of Public Order Act (V 
[5] of 1947), S. 2 (1)—Section is meant for preven¬ 
tive detention—Inference from past acts of person 
is not shut out by Act. 

Section 2 (1) is meant for preventive detention, that 
is, preventing a person from acting in any manner 
prejudicial to the public safety and maintenance of 
order. An inference from past acts of a person cannot 
be said to be shut out by tbe provisions of the Act: 
Cri. Misc. No. 107 and others of 1948, Ref. [Para 4] 

(c) Bihar Maintenance of Public Order Act {V 
[5] of 1947), S. 2 (1) (a) — Recital in duly authenti¬ 
cated order of detention —Recital will, in absence 
of any evidence as to its inaccuracy, be accepted 
by Court as establishing necessary condition for 
passing order of detention—Onus of showing bad 
taiih is on detenu—Evidence Act (1872), S. 114. 

[Para 5] 

Annotation : (’46-MaD.) Evidence Act, S. 114 N. 29, 
33 and 35. 

(d) Bihar Maintenance of Public Order Act (V 
[5] ol 1947), S. 4 — Order containing grounds of 
detention signed by Additional Under Secretary 
to Government—‘‘Additional Under Secretary" not 
included in R. 13 of Rules of Executive Business 
made under S. 59 (2), Government of India Act, 
1935—Order is still valid — Government of India 
Act (1935). S. 59 (2). 

The desigoation “Additioual Under Secretary" does 
not occur in R. 13 of tbe Rules of Executive Business 
made by tbe Goveraof of Bibar under S. 59(2), Govern¬ 
ment of India Act, 1935. But the word “Additional" 
has reference only to tbe number of persons holding 
the same designation or office. An AdcliUonal Under 
Secretary is, therefore, an Under Secretary to tba 
Government of Bihar and can authenticate under R. 13 
an order containing grounds of detention. An order so 
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authenticated is a legally valid order: Cri. Revn. No. 365 
of 194S and Goveinment Appeal No.7 of 1948, Dtstxng. 

[Para 7] 

Annotation : (’46-Man.) Government of India Act, 

1935, 8. 59 N. 1. . 

Ba^anta Cbaudra Ghoi>h and A. C, Mitra — 

for Petitioner, 

Advocaie’Oeneral — for the Crown. 

Das J. — This is a petition under S. 491. 
Criminal P. C., on behalf of one Siddique Ali, 
Chief Store-Keeper in the Tinplate Company, 
Limited, at Jamehedpur in the district of Singh- 
bhum. The petitioner was arrested on 9th August 
1948, at Jamshedpur and was detained in the 
Purulia Jail by virtue of an order of the Deputy 
Commissioner of Singhbhum who exercises the 
powers of a District Magistrate in that district 
under S. 2 (l) (a). Bihar Maintenance of Public 
Order Act, 1947 (hereinafter referred to as the 
Act) Such an order is valid only for 15 days 
under sub-s. (2) of S. 2 of the Act. The peti¬ 
tioner was served with a copy of the grounds of 
his detention by the Deputy Commissioner on 
16th August 1948. On 23rd August 1948, the Pro¬ 
vincial Government passed an order under cl. (a) 
of Bub-s. (1) of S. 2 of the Act directing the 
detention of the petitioner until further orders 
. of the Governor of Bihar. A copy of this order 
was served on the petitioner on 27th August 
1948. On SOth or 31st August 1943, the Provincial 
Government communicated to the petitioner the 
grounds on which the order of detention had 
been made against him. This communication 
was made in compliance with the provisions of 
S. 4 of the Act. As the arguments on behalf of 
the petitioner have mainly centred round these 
grounds, I shall quote them in full : 

•Tn pursuance of S, 4, Bihar Maintenance of Public 
Order Act, 1947, Siddique Ali, son of Sabob AH of P. S. 
and P. O. Cbicacole, district Gazagapattam (Madras), 
at present Chief Store-Keeper, Tinplate Co. of India, 
Iitd., P. 8. Qolmuri, Jamshedpur, is informed that be 
has ’been ordered to be detained on the following 

9 * ■ 

That be has a bad communal history. Thus m 1946 
bo was responsible lor manufacturing swords, sword- 
elioks, bhalas at Jamshedpur Industries and got them 
distributed among the Muslim population of Jamshed¬ 
pur and exported those weapons for distribution among 
the Muslims in Calcutta. 

2. Eecently, bo organised a suicide squad known as 
the Muslim Janbas Volunteer Anjuman Guochae Islam 
which is a secret body ready to indulge in lawlessness 
and sabotage of industrial plants at the appointed time 
to the detriment of the Government of Indian Union. 
Being an organiser of this militant group Siddique Ali 
is expected to play a prominent part in executing these 
subversive plans. 

3, Since after loth August 1947, he has been sending 
emissaries outside the Indian Union to pass on intelli¬ 
gence and regularly receives instructions from outside. 

It will not be in the public interest to disclose either 
the nature of instructions, or the person to whom this 
is sent, or the time or method of communicating such 

intelligenca. 
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4. Government have received information from reli¬ 
able source that Siddique Ali holds regular meetings at 
a Mosque at Sakebi where funds are collected for 
assisting Hyderabad which Government is known to 
have carried out war-like preparation directed against 
the Government of India. Even regarding the Kashmir 
operations, Siddiqne Ali held secret prayer meetings in 
the mosque in which prayers were offered for the 
victory of the raiders against whom, Siddiqne All 
kDOwSj tbe troops of the IndiaD Union sro engagoQ* 
Kbasla Khan, an ex-employee of tbe Tinplate Company 
is r6port6<i to bavo joined tbo Hszftkars Hyderabad 
under bis instructioDS, and Government have received 
dependable information, the source of which cannot be 
disclosed, that Siddique Ali has been receiving Moslims 
from outside the Indian Union making eeleoiions ana 
sending tbe selected persons to join the Bazakara in 
Hyderabad. There is strong suspicion that he has a 
hand in allowing secret smuggling of chemical and 
explosives from tbe Company’s stock. One indication 
of his unlawful activities was disclosed on 9th Angust 
1948 when from his house was received as many as 
163 roundel .112 bore ammunition in excess of what 

was permitted by bis license. 

In tbe circumstances the Provincial Government are 
satisfied that if he is allowed to remain at large, be 
will indulge in bis activities to the prejudice of public 
safety and the maintenance of poblio order. 

Siddique Ali is informed that he has a right to 
make a representation In writing against the oider 
under which be is detained. His representation, if any, 
may be addressed to the Joint Secretary to Govern¬ 
ment. Political Department, and forwarded through tbe 

Superintendent of tbe Jail. 

By order of tbe Governor of Bihar, 

Sd. Illegible. 30.8. 

Additional Under Secretary to Government.” 
The order of the Provincial Government con¬ 
taining -the grounda, dated SOth August 1948, was 
authenticated by au Additional Under Secretary 
to the Government of Bibar. 

[ 2 ] The aforesaid facts are no longer in dis¬ 
pute. On behalf of tbe petitioner the order of 
detention Las been challenged on the following 
main grounda : (l) That tbe order of detention 
is in excess of the powers conferred on the Pro- 
vincial Government by S. 2 of the Act; (a) that 
tbe order is mala jidc% and, therefore, a sham 
order; and (S) tha^ the order, not being authenU- 
cated as required by 8. 69, Government of India 
Act, 1936, is not a valid order of the Provincial 
Government. 

[ 3 ] It would be convenient if I take these 
grounds in the order in which they have been 
stated above. As to tbe first ground, learned 
counsel for the petitioner has contended before 
us that the Act, aaaBtated in the preamble, is to 
provide for preventive detention, etc., in con¬ 
nexion with the public safety and maintenance 
of order, in the Province of Bihar. He has em- 
ptasised the words “in connexion with tbe public 
safety and maintenance of order in the Proving 
of Bihar." He has also drawn our attention to 

5. 99, Government of India Act, 1935, as adap e 
up to date, sub-s. (l) of which states that sublet 
to the provisions of this Act, the Dominion Legis- 
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lature may make laws (including laws having 
extra.territorial operation) for the whole or any 
pari of the Dominion, and a Provinoial Legis. 
lature may make laws for the Province or for 
any part thereof. Learned counsel has also in. 
vited our attention to 8cb. 7 which contains the 
three Legislative Lists, particularly to item 1 of 
the Federal Legislative List which mentions, 
among other matters, "preventive detention for 
reasons of State connected with defence, external 
affairs or relations with Acceding States." He 
has then drawn our attention to item 1 of the 
Provincial Legislative List which refers, among 
other things, to "preventive detention for reasons 
connected with the maintenance of public order; 
persons subjected to such detention." Under 
8. 100 , Government of India Act, 1935, the Pro- 
vinoial Legislature has no power to make laws 
with respect to any of the matters enumerated 
in the Federal Legislative List, The contention 
of learned counsel for the petitioner is not that 
the Bihar Maintenance of Public Order Act, 1947 , 
is ultra vires the Provincial Legislature; that 
contention was raised by learned counsel in Nek 
Mohammad and others v. The Province of 
Bihar iCt. Misc. No. 107 and others of I9i8, decided 
on 30th July 1948 by a Full Bench of this Court. 
What learned counsel has contended in the pre> 
sent case is that the Act passed by the Provin. 
cial Legislature can have no extra-territorial 
application and the grounds of detention must 
have reference to or connexion with the public 
safety and maintenance of order in the Province 
of Bihar. The emphasis is on the words "in the 
Province of Bihar." It is contended that the 
grounds of detention mentioned in the order 
dated SOth August 1948, are grounds which have 
no connexion with the public safety and main, 
tenance of order in the Province of Bihar, though 
they may have some connexion with the public 
safety and maintenance of order in some other 
part of the Dominion of India or an Acceding 
State or the defence of India. Learned counsel 
has submitted that grounds which have no con. 
nexion with public safety and maintenance of 
order in the Province of Bihar, cannot legally 
justify an order of detention under S. 2 (l) (a) of 
the Act, and an order of detention passed on 
such grounds will bo in excess of the powers con. 
ferred on the Provincial Government by the Act, 
Let us examine these arguments with reference 
to the grounds given. But before I do so I should 
like to make it clear that a particular ground 
may have reference to or connexion with public 
safety and maintenance of order in the Province 
of Bihar and may, at the same time, have refer, 
ence to consequences or repercussions outside the 
Province of Bihar. The consequences of a pre* 
judicial act need not necessarily be confined to 


the Province of Bihar, and the fact that it may 
have repercussions or consequences outside the 
Province of Bihar does not necessarily oust the 
jurisdiction of the Provincial Government to pass 
an order under the Act, provided that the ground 
based on the prejudicial act has connexion with 
or reference to the public safety and mainten- 
ance of order in the Province of Bihar. It must, 
I think, be conceded that the Provincial Govern, 
ment cannot pass an order of detention under 
the Act on grounds which have only reference to 
or connexion with the defence of India or the 
external affairs of India and which have no con. 
nexion with the public safety and maintenance 
of order in Bihar. That, I think, would be in 
excess of the powers conferred by the Act and 
would be tantamount to bolding that the Act had 
encroached on the Federal Legislative List, 
Where, however, the ground has reference to the 
public safety and maintenance of order in the 
Province of Bihar, though it may have repercus. 
sions or consequences outside the Province of 
Bihar, it is quite within the powers of the Pro¬ 
vincial Government to pass an order of detention 
under the Act on such a ground. The learned 
Advocate-General invited our attention to a 
recent decision of the Privy Council in Wallace 
Brother <i Co., Lid. v. The Commissioner of 
Incomedax, Bombay City and Bombay Subur^ 
ban District, 29 P. L. T. 207 : (A. I. R. (36) 1943 
P. 0. 116) which was a decision dealing with the 
Income tax Act, 1922.39. One of the questions 
which arose for decision in that case was the 
effectiveness in law of the charging section iu 
the Income-tax Act in its application to com. 
panies which satisfied the basis set forth in the 
definition of residence, as respects their total 
income computed as iuoludiug income arising 
without British India. The contention of tho 
appellant company in that case was that legis. 
lation in regard to income-tax having an extra- 
territorial operation was ultra vires the Central 
Indian Legislature. Their Lordships then ob. 
served as follows : 

“There is no rule of law that the territorial limits of 
a subordinate Legblatura define the possible scope of 
its legislative enactments or mark the field open to its 
vision. The ambit of the powers possessed by a sub' 
ordinate Legislature depends npon tbe proper constroc* 
tion of tbe statute conferring those powers. No donbt, 
the enabling statute has to be read against the back¬ 
ground that only a defined territory has been committed 
to the charge of the Legislature. Concern by a subordi¬ 
nate Legislature with afiairs or persons outside its own 
territory may, therefore, suggest a query whether the 
Legislature is in truth minding its own business. It 
does not compel the oonoluaion that it is not. The 
enabling statute has to be fairly construed." 

Their Lordehips then examined S. 99. Govern¬ 
ment of India Act, 1935, and relevant provisions 
of the Income-tax Act, and came to the conoln. 
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sion that a company having derived the major 
part of its income for a year from British India 
could be treated as at home in British India for 
all purposes relating to taxation on its income 
for that year from whatever source that income 
might derive. The learned Advocate-General has 
relied on this decision for the purpose of calling 
in aid the observations of their Lordships that 
the ambit of the powers possessed by the sub¬ 
ordinate Legislature depends upon the statute 
conferring those powers and the territorial limits 
of the subordinate Legislature do not necessarily 
define the possible scope of its legislative enact¬ 
ments or mark the field open to its vision. It is 
true that their Lordships were dealing with an 
enactment passed by the Central Legislature! 
and the question of any encroachment by the 
Provincial Legislature into the Federal Legis- 
lative field did not arise for consideration. I do, 
however, think that the decision strengthens the 
view which I have expressed above, namely, that 
a ground of detention which has reference to the 
public safety and maintenance of order in the 
Province of Bihar does not lose its force and 
validity under the Act merely because it may 
have a wider aspect or consequences not neces¬ 
sarily confined to the Province of Bihar. 

[ 4 ] In the grounds it was stated that in 1946 
the petitioner was responsible for manufacturing 
swords, sword-sticks, etc., at Jamshedpur and got 
them distributed among the Muslim population 
of Jamshedpur and exported those weapons for 
distribution against (among?) the Muslims in Cal- 
cutta. Now, excluding the portion which relates 
to distribution in Calcutta, the fact that in 1946 
the petitioner was responsible for manufacturing 
swords, sword-sticks, etc., and got them distributed 
amongst the Muslim population of Jamshedpur, 
has certainly a close connection with the public 
safety and maintenance of order in the Province 
of Bibar. Even sending of arms from Bibar to 
Calcutta by a person resident in Bihar may have 
adverse effects on the maintenance of order in 
Bihar. It cannot, therefore, be said that the 
ground mentioned takes the order of detention 
beyond the purview or purpose of the Act. 
Learned counsel for the petitioner said that an 
act done in 1946 could not be a ground for de¬ 
tention in 1948. If this ground had stood by 
itself, there might have been some force in the 
argument. There are, however, other grounds. It 
must also be remembered that S. 2 (l) of the 
Act is meant for preventive detention, that is, 
preventing a person from acting in any man¬ 
ner prejudicial to the public safety and 
maintenance of order, An inference from past 
acts cannot be said to be shut out by the provi- 
,gion9 of that Act. I had dealt with this as- 
pect of the matter in the Full Bench case of 


Neit Mohammad and others v. The Province 
of Bihar, (Cr. Misc. NO, 107 and others of 1948) 
decided on 30th July 1948, and need not repeat 
what I had stated there. The second ground 
mentioned against the petitioner was that he 
organised a suicide squad—a secret body ready 
to indulge in lawlessness and sabotage of indus¬ 
trial plants at the appointed time to the detriment 
of the Government of the Indian Union. Bead 
with reference to the context, this ground has 
reference to the industrial plants at Jamshedpur 
and has a very close connection with the public 
safety of Bihar. The third ground stated that the 
petitioner had been sending emissaries outside 
the Indian Union to pass on intelligent and 
regularly received instructions from outside. It 
may be open to some doubt if this ground stand¬ 
ing by itself has any particular reference to the 
public safety and maintenance of order ra the 
Province of Bihar. The fourth ground undoub- 
tedly relates to the public safety and main¬ 
tenance of order in Bihar so far as it relates to 
bolding of meetings in a mosque at Sakohi. The 
raising cf volunteers for assisting Hyderabad 
and the sending of money to. Hyderabad and 
Kashmir at a time when fighting was going on 
in those two States has undoubtedly a close eon- 
Eection with the public safety and maintenance 
of order in the Province of Bihar. These acts 
have repercussions in the Province of Bibar and 
very well lead to communal disturbances. I am, 
therefore, of the opinion that the grounds of de¬ 
tention in this case are well within the purview 
of the Act and the order of detention passed 
against the petitioner cannot be held to be in 
excess of the powers conferred on the Provincial 

Government by the Act. 

[ 5 ] I now turn to the second contention. 

Learned counsel has placed before us several 
affidavits —a supplementary affidavit by one 
Mohammad Wasil, an affidavit by one Abdul 
Gani and a third affidavit by W. 0. Henderson. 
We have examined these affidavits. In our opi¬ 
nion, the statements in those affidavits do not 
raise any doubt or suspicion in our mind regard¬ 
ing the good faith of the Provincial Govern¬ 
ment. It is now well settled that the recital in a 
duly authenticated order will, in the absence of 
any evidence as to its inaccuracy, be accepted 
by a Court as establishing the necessary condi¬ 
tion- for passing an order of detention. The onus 
of showing bad faith rests heavily on the peti- 
tioner. and I do not think that the onus has 
even been remotely discharged. A grievance has 
been made before us that the grounds of deten- 

tion as given by the Deputy ^ 

not been prodnced. It is contended that tho^ 
grounds would have shown that they were enti¬ 
rely different from the grounds mentioned by 
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the Provinoial Government. Assuming that the 
grounds given by the Deputy Commissioner were 
different, it does not necessarily follow that the 
Provinoial Government acted in bad faith. The 
Provincial Government may have in their pos¬ 
session more materials, and in the absence of 
any evidence to the contrary, we cannot hold 
that the Provinoial Government made inaccu¬ 
rate recitals in the order containing the grounds 
of detention. I may state here that the affidavit 
filed by Mr. Abdul Gani is of no particular 
assistance. It relates to an impression which the 
deponent got from his talks with the Prime 
Minister. As against this affidavit, there is an 
affidavit filed by an assistant of the Political 
Department to the Government of Bihar, who 
has stated that the necessary papers were sub¬ 
mitted to the Prime Minister who assented to 
the order of detention. Even if this affidavit 
were not before us, we oou^d not have held on 
the statements of Mr. Abdul Gani that the Pro¬ 
vincial Government had not acted in good faith. 
The affidavit of Mr. Henderson does not carry 
the matter any further. It relates to that part of 
the grounds which states that the petitioner had 
a hand in allowing secret smuggling of chemi¬ 
cals and explosives from the Tinplate Com¬ 
pany’s stock. Mr. Henderson states that the 
company had no stock of explosives for the last 
26 years. As to chemicals, all that Mr. Henderson 
states is that it was never reported to him that 
chemicals or explosives had been smuggled from 
the store of the company. It is not usual to 
report such secret smuggling to the head of the 
firm, and whether Mr. Henderson knew of such 
smuggling or not is beside the point. Moreover, 
the smuggling of chemicals or explosives is 
neither the only nor the main ground for the 
detention of the petitioner. Mr. Mohammad 
Wasil’s supplementary affidavit relates mainly 
to the non-production of the grounds of deten- 
tion made by the Deputy Commissioner to which 
I have already referred. In my opinion, the peti¬ 
tioner has totally failed to make out any case of 
bad faith. 

[6] I now turn to the last and most important 
contention on behalf of the petitioner. It is con¬ 
tended that the order containing the grounds of 
detention having been signed by an Additional 
Under Secretary is not an order of the Pro¬ 
vincial Government, and, as such, the order of 
detention is not a legal order. I may observe 
here that the order of detention dated 23rd August 
1948, in this case is signed and authenticated by 
an Under Secretary to Government. The grounds 
of detention dated SOth August 1948, are, how¬ 
ever, signed by an Additional Under Secretary. 
The grounds are communicated under 8. 4 of the 
Act. It may be doubted if the communication 


of grounds should take the form of an order or 
instrument, and in that view of the matter it 
* may be doubted if the order of detention, which 
is proi^erly authenticated, can be held to be in- 
valid by reason of the fact that the grounds were 
communicated by an Additional Under Secre- 
tary. We have, however, considered the question 
on the footing that the grounds have taken the 
form of an order which is signed not Ly the 
Under Secretary to Government, but by an 
Additional Under Secretary to Government. Sub- 
section (l) of 8. 69, Government of India Act. 
1935, requires that all executive action of the 
Government of a province shall be expressed to 
be taken in the name of the Governor. Sub sec- 
tion (2) states that orders and other instruments 
made and executed in the name of the Governor 
shall be authenticated in such manner as may 
be specified in rules to be made by the Governor, 
and the validity of an order or instrument which 
is so authenticated shall not be called in ques¬ 
tion on the ground that it is not an order or in¬ 
strument made or executed by the Governor. 
The learned Advocate.General has placed before 
us a copy of the Rules of Executive Business 
made by the Governor under sub-ss. (2) and (3) 
of s. 59, Government of India Act, 1935. The 
relevant rule is R. 13 which is in the following 
terms: 

“Save in cases where an o£ficer has been speciScall; 
empowered to sign an order or iostrument of the 
Goveroment of Bibar, every such order or iostruDieut 
shall be signed by either the Secretary, the Additional 
Secretary, the Joint Secretary, the Deputy Secretary, 
the Under Secretary or the Assistant Secretary to the 
Government of Bihar and such eignaturea shall be 
deemed to be the proper authentication of such order 
or iDstrumeot.” 

[7] The designation “Additional Under Secre- 
tary” does not occur in the rule, though “Addi¬ 
tional Secretary” occurs in it. The contention of 
learned counsel for the petitioner is that the 
signature of an Additional Under Secretary is 
not proper authentication and the order is not, 
therefore, legally valid. Learned counsel for the 
petitioner has referred to certain observations 
made by the Court of Appeal in England in 
Dale's case; Enragkt’s case, (I89l) 6 Q. B. D. 
p. 376. The writ which was issued in that case 
from the Petty Bag office should have been 
brought into the Queen’s Bench and opened 
there in the presence of Justices, in order that 
the mind of the Court might have been, if neces¬ 
sary, addressed to it to see whether it was such 
a writ as the Court of Queen's Bench would take 
upon itself to execute. The question was whether 
this defect was one of substance or of form 
only. James L. J. held that it was a defect of 
substance. Brett L. J. observed: 

*'lt is a general rule, which has always been acted 
upon by the Court of England, that if any person pro- 
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cures the imprisODtueut of another he must take care to 
do so by steps, all of which are entirely regular, and 
that if he fails to follow every step in the process with 
extreme regularity the Court will not allow the impri¬ 
sonment to coLtinue." 

Brett £i. J. fui^ther stated that the irregularity 
was a matter of substance, but added that even 
if it were only a matter of form, the general rule 
was that the Courts at Westminster would not 
allow any individual to procure the imprisonment 
of another unless be took care to follow to the 
extreme precision every form and every step to 
the process. Colton L. J. also expressed the same 
view. I do not think these obsfcrvations are of 
any particular assistance to the petitioner in the 
present case; for I am of the view that an Addi¬ 
tional Under Secretary does not cease to be an 
Under Secretary merely because of the addition 
of the word “Additional.” Take for example, a 
case where there are more than one Under 
Secretary, say two or three Under Secretaries. 
One is called Under Secretary, and the others 
are called Additional Under Secretaries. The 
word “Additional" has reference only to the 
number of persons holding the same designation 
or office. An Additional Under Secretary is, 
therefore, an Under Secretary to the Govern- 
ment of Bihar and can authenticate an order 
under R. 13 of the Rules of Executive Business. An 
order so authenticated is a legally valid order. 
Rule 13 does not mention the Chief Secretary, 
and to my knowledge, it has never been con¬ 
tended that the Chief Secretary is not a Secre¬ 
tary to the Government of Bihar merely because 
of the addition of the word “Chief” to hia desig¬ 
nation. At Brat sight, some difficulty may be felt 
by the fact that the expression "Additional 
Secretary" occurs in the rule. It may be contend- 
ed, aa.has been contended before us, that if the 
expression “Secretary" included an "Additional 
Secretary" it was not necessary to include the 
latter expression in the rule. There may, how¬ 
ever, be more than one reason for the inclusion 
of “Addilional Secretary" in the rule: the inclu¬ 
sion may have been made by way of abundant 
caution. On behalf of the Crown an affidavit has 
been Bled in which the functions of the Addi¬ 
tional Secretary and the Additional Under Secre¬ 
tary have bten explained. It has been stated 
there that an Additional Secretary is subordinate 
to the Secretary; therefore, it was necessary to 
mention him separately. But an Additional 
Under Secretary is not subordinate to the Under 
Secretary, but is merely a'second or third Under 
Secretary. This may be the reason why the ex¬ 
pression "Additional Secretary” occurs in the 
rule, whereas the expression "Additional Under 
Secretary" does not occur in it. I do not, how¬ 
ever, think that the exercise of particular func¬ 
tions has anything to do with the interpretation 


of the rule; nor is this Court bound by th© inter¬ 
pretation of a statutory rule as given by the 
officers of the Provincial Government. This Court 
has to give its own interpretation of a statutory 
rule. Whatever be the functions performed by a 
Secretary or an Under Secretary, they are com¬ 
petent under the rule to authenticate an order 
of the Governor of Bibar, An Additional Under 
Secretary is also an Under Secretary; he does 
not cease to be an Under Secretary by the addi¬ 
tion of the preBx "Additional." That being the 
position, I am of the view that he is competent 
to authenticate an order of the Governor of 
Bihar, and there was no formal defect in the 
order containing the grounds of detention which 
was served on the petitioner. Learned counsel 
for the petitioner has referred to the position of 
a Parliamentary Secretary and to Notification 
NO. 2994 A, dated 29th June 1946 by which certain 
gentlemen were appointed as Parliamentary 
Secretaries. As the notification itself shows. 
Parliamentary Secretaries are not Secretaries to 
the Government' of Bihar, though they were ap¬ 
pointed to deal with business arising in certain 
departments. They, therefore, do not come within 
the meaning of R. 13 of the Rules of Executive 
Business, and I do not think that learned connsel 
for the petitioner can get any assistance to his 
interpretations of R. 13 from the appointment of 
Parliamentary Secretaries. 

[8] I must mention two recent decisions of 
this Court in this matter, both of which are un- 
repoited. One is Bilas Bai Bohii Bamka 'v.The 
King, criminal Revn. No, 366 of 1948 decided by 
my Lord the Chief Justice on 18th May 1948; 
the other is a decision by us in Province of 
Bihar v. Chhcdilal Sharma, Government Ap¬ 
peal NO. 7 of 1948, decided on 8th September 
1948. In both these cases, the order was signed by 
somebody for the Additional Under Secretary to 
Government. This is a distinction of vital im¬ 
portance. A statutory order must be signed and 
authenticated as required by the statute; some 
undesignated person cannot sign the order for 
the Secretary or Under Secretary or other officer 
designated in the rule. The order must be signed 
by one of the officers desigoated in the rule. In 
the case before us, the order has been so signed, 
as in our view, the Additional Under Secretary 
is an Under Secretary to the Government of 
Bihar despite the prefix "Additional.” To borrow 
the expression of a famous Chief Justice, it would 
be "piling unrea§on upon technicality” to inter- 
pret R. 19 of the Rules of Executive Business in 
the way desired by learned counsel for the peti¬ 
tioner, There was also some argument before ns 
as to whether the first pact of sub-e. (2) of 9. 69, 
Government of India Act. 1936. was merely 
directory, and it was open to the Provincial 
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^vernment to prove by independent evidence 
or affidavit that the order was really one by the 
Provincial Government, though authenticated by 
an Additional Under Secretary. I do not think 
that it is necessary to decide that question in 
view of our finding that an Additional Under 
Becretary is an Under Secretary to Government 
and is competent to sign and authenticate an 
order as required by S. 59, Government of India 
Act, 1935. 

[9l In the result the contention raised on 
behalf of the petitioner fails, and the order of 
detention passed against the petitioner is valid 
order. The petition under 8. 491, Criminal P. 0., 
is accordingly dismissed. 

Narayan J—I agree. 

-O.M.J, Petition dismissed, 

A. I. R. (36) 1949 Patna 247 [C, N, 73,] 

Das and Narayan JJ. 

Subodh Stngh — Petitioner v. Province of 
Bihar—Opposite Party. 

Criminal Miso. Case No. 425 of 194*^, Decided on 26t'i 
'October 1948. 

Criminal P. C. (1898), S. 491 — Legality dr other¬ 
wise of detention _ Legality has to be considered 
not with reference to particular order of detention 
only - Legality of detention under first order of de¬ 
tention under consideration — Detaining authority 
also having second order of detention against same 
detenu — Detaining authority cannot withhold se¬ 
cond order of detention and produce it for detain¬ 
ing detenu after order of release has been passed 
' on first order of detention — Detention of detenu 
^ter order of release was held in circumstances of 
case not due to intentional disregard ot order of re¬ 
lease and therefore did not call for rule for contempt 
to issue—Contempt of Court. 

Under S. 491, the High Coart has to consider the Icgali* 
tyor otherwise of the detcniion of a particular person in 
public or private custody. The legality has to be conri- 
- dered not with reference to a particular order only. If 
there are more orders than one against a particular per¬ 
son on the date on which the question of his detention is 
under consideration, it is certainly tbeduty of tbe detain¬ 
ing authority to produce the orders of detention in sup¬ 
port of. or in justification of tbe detention. [Para 5] 

Where, therefore, the legality of detention of a person 
nnder tbe first order of detention is under consideration 
•nd the detaining authority has also a second ord>^r of 
detention against the same person, it is not open to tbe 
detaining authority to keep tbe second order of deten¬ 
tion up its sleeve, and allow an order of release to be 
passed on the first order of detention, and then produce 
the second ordv-r of detention for tbe purpose of detain¬ 
ing tbe man after tbe order of release has been passed. 
To allow or encourage such a practice would be tanta¬ 
mount to stultifying the order of tbo High Court : 
A. I. R. (32) 1915 F. C. 18, Rtf. [Para 5] 

These observations relate only to an antecedent order 
of detention passed before the order of release and which 
thede'aining authority had an opportunity of producing 
Id support of the detention. These observations would 
not apply to a case where an order of detention is pass¬ 
ed subsequeuC to the order of release on fresh or dtfie" 
vont grouads. [Para 51 


(Detention of tbe detenu after the order of release on 
the first order of detention was held In oiroamstances 
ot case due to misapprehension regarding tbe legal 
positloD and so did not call for a rulo for uoolempt to 
issue.) ' (Para 6] 

Annotation (’46‘Com.) Criminal P. C., 8. 491, 
N. 7. 

BasunMchnndra Ghos& and V. C. Fra&ad Sinha —. 

for Petitioner. 

Advocate-General — for tbe Crown, 

Das J. —This rule was issued by a Bench of 
this Court in respect of a dotenii who was order, 
ed to be released by this Court on 7th October 
1948. A petition was received from tbe detenu, 
from jail, to the effect that in spite of the order 
of this Court he was not released. The rule was 
issued on receipt of this petition from the de. 
tenu. We have heard the learned Advocate- 
General on behalf of the Province of Bihar, and 
Mr. Basantaebandra Ghose on behalf of the 
detenu. 

[2J The material facts are the following. The 
l-ietitioner Subodh Kumar Singh was arrested 
on 8ist March 1948, by an order of tbe District 
Magistrate of Muzaffarpur. On 24th ( 12 th?) April 
1948, an order of detention was passed against 
him by the Provincial Gevernment under s. 2 
(1) (a), Bihar Maintenance of Public Order Act, 
1947. On 12tb (24th?) April 1948, the grounds of 
bis detention were communicated to him under 
the provisions of S. 4. Bihar Maintenance of 
Public Order Act, 1947. On 30th August 1948, the 
petitioner sent an application under S. 491, Cri¬ 
minal P. C., from jail. On this petition a rule 
was issued by this Court on icth September 1948. 
The rule, which was issued to the District Magis- 
trate, directed tbe latter to show cause and send 
tbe relevant papers by 28th September I9i8, and 
I8t October 1948 was fixed for hearing of tbe 
case. The case was actually heard on 7 th octo- 
her 1948, on which date this Court considered the 
legality or otherwise of the detention, and held 
that the petitioner was not being legally de¬ 
tained. This Court directed the release of the 
petitioner forthwith. But some events which hap¬ 
pened previous to 7tb October 1948, must also 
be stated here. In compliance with the rule is¬ 
sued by this Court, the District Magistrate sent 
the relevant papers on 25th September 1948. On 
1st October 1948 the order of detention passed 
against the petitioner expired, because the period 
of six months for which the petitioner could be 
detained under the first order of detention ex¬ 
pired on Isb October 1948, counting from the 
date of the petitioner’s arrest on 8lst March 1948. 
On 30th September 1948, however, a fresh order 
of detention was passed against tbe petitioner. 
This fresh order of detention may be called the 
second order of detention for tbe sake of conve¬ 
nience. On 2nd October 1948, the x>etitioner filed 
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another petition in -whioh he raised the question 
that his detention on ist October 1948, was lUe- 
gal, inasmuch as the first order of detention had 
expired on 30th September 1948. This petition of 
the prisoner, or at least a report about such a 
petition, from the Superintendent of the Central 
Jail Hazaribagh. appears to have been received 
by the office of this Court on 4th October 1948. 
But neither the second order of detention, nor 
the report of the Superintendent of the Central 
Jail Hazaribagh. dated 2nd October 1948, and re¬ 
ceived on 4th October 1948. were brought to the 
notice of this Court when it passed the order of 
release on 7th October 1948. 

[3] The order of release passed on 7th October 
1948 was communicated to the District Magis¬ 
trate on 10 th October 1948. The District Magis¬ 
trate sent the order of release to the Superinten- 
dent of the Central Jail. Hazaribagh. and the 
latter officer received the order of release on I4tb 
October 1948. On that very date, the Superin¬ 
tendent of the Central Jail, Hazaribagh, wrote to 
the Deputy Commissioner of Hazaribagh enquir- 
ing as to what the effect of the order of release 
passed by this Court was, and if in face of the 
second order of detention the petitioner should 
still be detained. The Deputy Commissioner of 
Hazaribagh made a note on the letter of the 
Superintendent of the Central Jail to the follow¬ 
ing effect: 

.“Tho prisoner may be retained until further orders 
of the Hon’ble High Court or Government, The Collec¬ 
tor, Muzaffarpur, may be informed.” 

On the same date, the Superintendent of the 
Hazaribagh, Central Jail, forwarded a copy 
of his correspondence with the Deputy Commis¬ 
sioner to this Court, and asked for necessary 
orders by return of post. This was received by 
the office on 18th October 1948, and on 20th Octo¬ 
ber 1948, ibis Court issued a rule on the Advocate- 
General. Three days after the fbsue of the rule on 
the Advocate-General, that is, on 2SEd October 
1948, an order purporting to contain the grounds 
of detention as per the second order of detention, 
was made, and this was served on the petitioner 
on 24th October 1948, on which date the petitioner 
was also released. It is worthy of note that the 
grounds of detention as per the second order of 
detention were served only a short time before 
the'release of the petitioner on the same date. 

[4] On the facts stated above, three questions 
have been agitated before us. The first question 
is if the petitioner can still be detained after the 
order of release passed by this Court. That ques¬ 
tion is of no importance now, except so far as it 
is necessary to answer it for future guidance of 
the officers concerned, inasmuch as the petitioner 
was released on 24th October 1948, day before the 
case was listed for bearing by this Court. 


[ 5 ] The second question is the propriety or 
otherwise of not bringing to the notice of this^ 
Court the second order of detention, and the' 
legal effect of the second order of detention as 
respects the order of release by this Court. The 
learned Advocate-General appearing for the 
Province of Bibar has contended before us that 
though it might have been proper for the Pro¬ 
vincial Government to bring to the notice of 
this Court the second order of detention passed 
on 30th September 1948, but as a matter of law^ 
the order of release passed by this Court on the 
application filed by the petitioner relates to the 
first order of detention against which the appli¬ 
cation was directed, and does not affect the lega¬ 
lity of the second order of detention, nor does- 
the order of release automatically discharge the 
second order of detention. The learned Advocate- 
General has also referred to certain practical 
diffculties in the Secretariat in the matter of 
keeping this Court posted up to date as to the 
orders of detention passed against a particular 
detenu who has made an application to this 
Court. I must say that the contention of the 
learned Advocate-General that, as a matter of 
law, the order of release passed by this Court 
relates only to the first order of detention, has 
caused me some surprise. In my opinion, tbi& 
contention is based on a misapprehension of the- 
nature of the proceedings under s. 491, Criminal 
P. C. Section 491, Criminal P. 0,, says inter 
alia, that any High Court may, whenever it 
thinks fit. direct (a) that a person within tha 
limits of its appellate criminal jurisdiction be 
brought up before the Court to be dealt with ac¬ 
cording to law, and, (b) that a person illegally or 
improperly detained in public or private custody 
within such limits be set at liberty. There are 
other clauses which are not material for our 
present purpose, and need not be recited. It i^ 
clear to me that in a proceeding under S. 491,J 
Criminal P. 0., this Court has to consider the- 
legality or otherwise of the detention of a parti* [ 
cular person in public or private custody. The' 
legality of the detention has to be considered noi 
with reference to a particular order only. It 
there ate more orders than one against a particu¬ 
lar person on the date on which the question of 
his detention is under consideration, it is car- 
tainly the duty of the detaining authority to 
produce the orders of detention in support of,^ or . 
in justification of the detention. I do not think, 
it is open to the Provincial Government to keepj 
a second order of detention up its sleeve, andj 
allow an order of release to be passed on the first; 
order of detention, and then produce the secondf 
order of detention for the purpose of detaining the] 
man after the order of release has been 
To allow or encourage such a practice would ba 
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|taxitamount to stultilyiDg the order of this Court. 
The nature of a proceeding under 3. 491, Crimi. 
nal P. 0., was considered by the Federal Court 
in Basantaohandra Ghose Vt King Emperor, 

1945 F. 0. B. 81 : u. I. B. (3S) 1946 F. C. 18 ; 46 
Or. L. J. 659). Dealing with the contention that 
the High Court could enquire into the validity 
of detention under an earlier order only, their 
Lordships said as follows : 

*‘lt was Bnally contended that as the previous 
order of this Court directed an enquiry into the validity 
of the detention under the order of 19th March 1942, 
the decision of the High Court must be limited to that 
question, and that it was not open to the High Court to 
base its decielon on the subsequent order of 3rd July 
1944. This contention proceeds on a misapprehension 
of the nature of habeas corpus proceedings. The ana* 
logy* of civil proceedings in which the rights of parties 
have ordinarily to be ascertained as on the date of the 
institution of the proceedings cannot be invoked here. If, 
at any time before the Court directs the release of the 
detenu, a valid order directing his detention is produced 
the Court cannot direct bis release, merely on the 
ground that at some prior stoge there was no valid cause 
for detention. The question is not whether the later 
order validates the earlier detention, but whether in the 
face of the later valid order the Court can direct the 
release of the petitioner.” 

Therefore, the true question for consideration in 
a proceeding under s. 491, Criminal P. C., is if 
the person who has been detained is illegally or 
improperly detained in public or private custody. 
A habeas corpus writ in England directs the pro* 
ductioD of the body of the prisoner, and the 
return to the writ should ordinarily show the 
justification for the detention. No rules have 
been framed by this Court under sub.s. (2) of 
S. 491, Criminal P. C., and there is no uniform 
practice for the production of the prisoner in 
Court when the question of his detention is under 
consideration. It is clear, however, that under 
cl. (a) of sub s. ( 1 ) of S. 491 this Court can direct 
that a person within the limits of this Court’s 
jurisdiction be brought up before the Court to be 
dealt with according to law. If the Provincial 
Government have a second order of detention, 
which would justify the detention of the prisoner, 
it is clearly the duty of the Provincial Govern, 
ment to bring forward that order to the notice 
of the Court. If, in spite of the opportuntiy given 
to the Provincial Government to justify the de¬ 
tention of a particular person, the Provincial 
Government do not produce a second order of 
detention passed antecedent to the hearing of the 
case, the blame lies on the Provincial Govern¬ 
ment. I do not think that it is open to the Pro- 
vinoial Government in such circumstances to 
bring forward the second order of detention for 
detaining the person in spite of the order of re. 
lease passed by this Court. I must make it clear 
th*at these observations relate only to an antece- 
dent order of detention passed before the order 
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of release and which the Provincial Government 
had an opportunity of producing in support of 
the detention of the prisoner. These observations 
would not apply to a case where an order of de. 
tention is passed subsequent to the order of re. 
lease on fresh or diEferent grounds, nor would 
they apply to a case where the Provincial Govern¬ 
ment have had no opportunity of producing the 
order of detention in reply to the rule issued by 
this Court. If the contention of the learned 
Advocate General is accepted, namely, that in 
spite of the order of release passed by this Court 
the second order of detention still remains valid, 
some very absurd results are likely to follow. 
Take for example, the present case. The learned 
Advocate General has conceded before us that 
the grounds of detention in support of the second 
order of detention were substantially the same 
as the grounds of detention in support of the 
first order of detention. This Court held that the 
grounds of detention in this case did not fulfil 
the requirements of S. 4. Bihar Maintenance of 
Public Order Act, 1947. Obviously, the Provin. 
oial Government could not pass a second order 
of detention on the same grounds. The second 
order of detention, if passed on the same grounds, 
would naturally fall with the first order of deten¬ 
tion. Moreover, it w’ould be highly improper and 
also unfair to keep this Court ignorant of an 
order of detention which might have justified the 
detention of the prisoner and allow this Court 
to pass an order of release and then bring up 
that order of detention in justification of the de¬ 
tention of the prisoner. I am clearly of the view 
that it was the duty of the Provincial Govern, 
ment to bring to the notice of this Court all 
orders of detention which might justify the de- 
tention of the person whose application for re- 
lease was being considered by this Court on 7th 
October 1948. As to the practical difficulties 
mentioned by the learned Advocate General, 1 
am not satisfied that those practical difficulties 
were of such a character as to prevent the Pro¬ 
vincial Government from bringing to the notice 
of this Court the second order of detention passed 
against the detenu whose application was under 
consideration by this Court. Even if there were 
any practical difficulties, they cannot override 
the law ; nor can they override the basic princi- 
pie of the liberty of the subject on which the 
ordered progress of society and the State de¬ 
pends. I consider it necessary that it should bo 
made clear once for all that no officer can flout 
or disobey the order of ibis Court for the release 
of a prisoner. If any officer, however highly 
placed be may be, does so intentionally, he does 
so at bis peril. 

[6] This brings me to the third question in- 
volved in this case. Mr. Basantaohandra Ghosh 
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appearing for the petitioner has very seriously 
contended before us that a rule for contempt of 
Court should issue at least against two of the 
officers concerned, viz., the Deputy Commissioner 
of Hazaribagh and the Joint Secretary to the Gov¬ 
ernment of Bihar, Political Department. ViQ 
have considered the materials in the record and 
the arguments advanced by Mr. Basantachandra 
Ghosh. We aro unable to find, however, that 
there was any intentional disobedience of the 
order of the Court. So far as the Superintendent 
of the Central Jail at Plazaribagh is concerned, 
Mr. Basantachandra Ghosh has conceded thatthat 
officer was rot to blame; he asked for instruc¬ 
tions from the Deputy Commissioner and then 
from the Provincial Government and this Court. 
On the letter of the Superintendent of the Central 
Jail dated Uth October 194S, enquiring from the 
Deputy Commissioner as to the effect of the 
second order of detention, the Deputy Commis¬ 
sioner noted that the prisoner should be retained 
until further orders of the High Court or Gov¬ 
ernment. Personally, I think the Deputy Com- 
miasioner was wrong. He should have told the 
Superintendent of the Central Jail to seek the 
orders of this Court at once if the latter was in 
any doubt about the order of this Court. It was 
no business of bis to direct the detention of a 
prisoner who bad bec-n ordered to be released 
i)y this Court. I am satisfied, however, that the 
Deputy Commissioner himself was under a mis¬ 
apprehension as to the effect of the second order 
of detention and did not appreciate the legal 
position. I do not thinly that there was any in¬ 
tention to flout or disobey the order of this Court. 
As to the Secretary to the Government of Bihar, 
•the learned Advocate General has pointed out 
to us that the certified copy of the judgment of 
this Court dated 7th October 1948, was sent to 
the Political Department on 2 l 8 t October 1948, 
and it was only on receipt of the complete judg¬ 
ment that the Secretary to the Government was 
in a position to know why the order of deten¬ 
tion was held to be illegal. Mr. Basantachandra 
Ghosh, on the contrary, has drawn our attention 
to the fact that the Superintendent of the Central 
Jail had all along sent copies of the correspon¬ 
dence to the Provincial Government, and from 
that correspondence the Secretary to the Govern¬ 
ment of Bihar should have been in a position to 
know that an order of release had been passed 
in respect of the petitioner and that the latter 
could not be detained under the second order 
of detention. Taking the most charitable view 
of the matter, I am inclined to think that there 
w'as probably a misapprehension regarding the 
legal position all round. In the circumstances, 
I do not think that this is a fit case in which a 
rule for contempt of Court should issue. I must 
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not be understood, however, to hold that this 
Court takes a lenient view of such action as 
amounts to a disobedience of the order of this 
Court. If in future any officer is found to have 
flouted or disobeyed the order of this Court, this 
Court will not hesitate to tike severe action. 

[7] There is one other matter which I need men¬ 
tion. I have not been able to understand why it 
was considered necessary to serve more or less the 
same grounds of detention on the petitioner on 
24th October 1948, the very same date on which 
he was ordered to be released. Mr. Basantachan¬ 
dra Gbose has argued that this was a mere make- 
believe, and the order of release was passed in 
fear of the fact that the case was listed for hear¬ 
ing on 25th October 1948 On the materials in 
the record it is difficult to appreciate the reason 
why the order containing the grounds of deten¬ 
tion and the order of release were served on the 
same day. The learned Advocate General has 
stated that the grounds of detention were served 
probably to validate the detention for the days 
following the order of release by this Court, in 
pursuance of the second order of detention. I 
doubt very much if an illegal detention could be 
legalised in that way. Be that as it may, I do 
not think that any further action should be taken 
in this case by w^ay of issuing a rule for con¬ 
tempt. I only hope that this Court will not have 
any occasion in future to deal with a case of in¬ 
tentional flouting or disobedience of an order ol 
this Court. 

[8] The rule is disposed of accordingly, 

Narayan J—I agree. 

g.M-J. Order accordingly. 

A. I. R. (36) 19M Patna 230 [C. N. 74.] 

MaNOHAB DALIi and RAMASWAMt J-J. 

Dhxrnidhar — Appellant v. Kanhji Sahay 
— Respondent. 

A. F. A. D. No. 1409 of 1940, Decided on 24th 
February 1948, from decree of Addl. Diet. Judge, Gaya, 
D/- SOth April 1946. 

Contract Act (1872), S 23—Marriage contract is 
not per se opposed to public policy and thcrciore 
void: (Per Manohar Lali J.’, Rimaswnmi J. contra) 

_Plaintiif breaking contract is entitled to refund ol 

money paid—Contract Act (1872). Ss. 65 and 73. 

Per Uanohar Lall J. — Contract of marriage is not 
per 80 immoral and illegal. The burden of showing that 
a marriage contract is immoral and illegal, is on the 

party which alleges it: 1 Cal. L J. 261, FoU. 

[Paras 10 and 12) 

Whore neither party alleged that the rnarriage con¬ 
tract was immoral or illegal and the plaintiff, the father 
of the bride, refused to perform the marriage and 
out the agreement, and was unwilling to di-close ina 
reasons which led him to break tbo o-mtrao^ he M 
entitled to the refund of the money paid by 
father of the bridegroom. The Court was eniuled. Iroia 
the unwUlingnesa of the plainUff for reasons of delicaoy 
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to disclose the re&sons, to assumo that be mast ha^e 
special good reasons wbioh forced him to break the 
contract. [Paras 9. 11, la] 

In snch a case it should ^ bold that tbe payment of 
the money by the plaintld to tbe defendant was not an 
absolute and free gift but it was a gift subject to tbe 
overriding condition that should tbe marriage not take 
place whether through the refusal of the plaintiff or 
not, the gift was to be returned. It was open to the defen* 
dant to allege and prove that there was no such express 
or implied condition (which, however, was not the case 
here). Tbe defendant could, however, claim damages 
for any loss or injury suffered by tbe resiling oi tbe 
plaintiff : 1 Cal. L. J. 261; 82 Mad. 185 ; A. i. R (IS) 
1926 Pat. 582, A. 1. B. (24) 1987 Pat. 830 ; 69 E R. 
151 ; (1926) 1 K. B. 536 and 35 Cal. 651 {P C). /?«!. 
on. [Para 15} 

Per Romastcomi J. _ If the agreement were eta* 
mined and construed as a whole, there was no doubt 
that the plaintiff bad agreed to pay the amount to tbe 
defendant In oonaideration of giving bis daughter in 
marriage. [Para 24} 

Per Bench. —Tbe plaintiff was not, however, entitled 
to tbe refund of that part of the money which bad 
already been expended by the defendant towards tbe 
purpose for which it was given. [Paras 17, 33} 

Per Manohar Lnll J —Even assuming that tbe con* 
tract was immoral and illegal per so and therefore void 
^ imtio, the defendant could not retain tbe amount 
which be bad received from tbo plaintiff because tbe 
plaintiff in suing to recover pissession of his money was 
not carryiog out the illegal transaction but was seeking 
to put himself and tbe defendant as far as possible io 
the same position as they were before that transaction 
was determined upon, and it was the defendant wbo 
was rel}iQg upon tbe illegal contract and was eeeking to 
make title to the money through and by means of it: 
35 Cal. 551 (P.C.) and A. 1. R. (5) 1918 Mad. 444, Rel. 

■on. [Para 18] 

Per Ramaswami J. —Such-a contract was immoral 
and opposed to public.policy : 13 Bom. ISln . 22 Bom. 
666; 32 Mad. 185 and 9 I. C. 652 (Cal.), RU. on ; 1 
Cal.L.J. 261, Dissent. } 13 Mad. 83 held ovjrtuled by 
32 Mad. 185. [Para 25J 

But though money could not have been recovered 
bad tbe contract been carried out, it could be recovered 
since the immoral purpose was not carried oot: 10 Cal. 
1054; A. I. B. (5) 1918 Mad. 444 and 33 Bom. 441. Rel. 
on; Case law re/irred, [Para 30} 

Annotation: ('46-Man.) Contract Act, S. 23, N. 16; 

S. 65, N. 6 ; S. 73, N. 12. 

L, K. Jha and S. P. Sinha — for Appellant 
O. C. Mukherji — for Respondent. 

Manohar Lall J. —Tbe material facts found 
are that ibe plaintitf-appellant concluded nego¬ 
tiations for tbe marriage of bis daughter wiCb 
tbe son of tbe respondent on tbe promise that 
the plaintiff would send as. 2449*to tbe defendant 
apparently for the purchase of ornaments for 
tbe bride, that tbeeagun and tilak would be per¬ 
formed on 4th May 1942 and tbe marriage would 
be solemnised on lOtb M^y and tbe plaintiff 
would also pay a sum of Ks. 2&0 for purchasing 
some articles for tbe bridegroom. In accordance 
with this agreement, tbe plaintiff sent hs. 2250 
to tbe defendant by a cheque on tbe Imperial 
Bank, Gaya, and it was duly cashed by tbe 
defendant. Two days later, however, on 24th 
April, tbe plaintiff sent a wire to tbe defendant 


Gancelling tbe arrangements and intimating that 
tbo marriage will not take place now. Tbe 
plaintiff requested tbo defendant to refund, but 
tbe defendant refused to pay back tbe money 
received by him. Tbe plaintiff instituted tbe suit 
giving rise to this appeal on 10th December 1944 
asking for a refund of the amount which be bad 
sent to tbe defendant. Tbe defendant resisted 
tbe claim on tbe ground that tbe plaintiff was 
not justiGcd in can(;elliDg the contract and that 
tbe defendant himself was always wilting to per¬ 
form bis part of tbe promise. It was also 
asserted that tbe plaintiff bad caused disgrace, 
social opprobrium and tnental worry to tbe 
defendant and bis family and, therefore, was not 
entitled to recover tbe amount. It was further 
pleaded that in accordance with tbe request of 
tbe plaintiff tbe defendant bad already made 
over Rs. 250 to bis son, tbe bridegroom. The 
defendant also pleaded that be bad utilised the 
balance of tbe amount received to meet tbe 
expenses in connection with the intended mar¬ 
riage, but the bodings of fact of both tbe Courts 
are against this plea. It must, therefore, be taken 
that tbe facts amount to this that tbe plaintiff, 
tbe father of the girl, paid Bs. 2250 to tbe defen¬ 
dant in order that ho may consent to the 
marriage of bis son with the plaintiff’s daughter. 
It should also be stated that the plaintiff gave no 
reasons whatsoever either in tbe plaint or in his 
evidence as to why be bad cancelled tbe contem¬ 
plated marriage of bis daughter with tbe defen- 
dant’sson beyond stating tbatbedoes not feeldis- 
posed to disclose the reasons for tbe cancellation. 

[2] Tbe Courts below have dismissed tbe suit 
upon the ground that tbe plaintiff should not 
have resiled from tbe contract. Hence the appeal 
to this Court. 

[3J Two questidns emerge for decision; firstly 
whether tbe agreement was illegal and against 
public policy and therefore hit by 8 . 23, Con¬ 
tract A'.:t, and secondly whether the money paid 
under this agreement can be recovered after the 
contract bad been resiled from by the plaintiff 
himself. 

[4} A large number of cases have clustered 
round this difffcultand interesting question which 
will be found reviewed in Bakshi Das v Nadii 
Das, 1 C. L. J. 261, by Mukherji J. in the year 
1905 and by tbe Madras High Court in tne Full 
Bench case of Kalavagunta Venkata Erist’ 
nayya v. Lakshmi Narayana, 32 Mad. 185: 

(3 I. C. 554 F. D ) and in two later cases of tbe 
Madras High Court in Srinivasa Ayyar v. 
Seskaiyer, 41 Mad. 107 : (a. I. R. (5) 1918 Mad. 
444) and Salhyal Koiakhat Mannakfial Nara^ 
yan Namhudiri v. PatUcharavoor^ A. I. B. (32) 
1946 Mad. 165: (221 I.O. 534 ), Many of these cases 
were also considered in this Court in Bam Sum- 
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ran Prasad v. Lrovinda Das, 5 Pat. 646: (a.i.R. 

(13) 1926 pat, 582) and in two later decisions of 
this Court in Mt. Sonplitda Kuer v. Gansuri, 
A. I. R. (24) 1937 Pat. 330 ; (169 I. C. 90l) and 
JanaU Prasad v. GopiJcrishna Lai, a.i.R. (34) 
1947 pat, 132 : (225 I. C. 177). The question baa 
also been considered by the Bombay High Court 
and also by the Lahore High Court, Allahabad 
High Court and Nagpur High Court, 

[ 5 ] In my opinion the plaintiff is entitled to 
succeed whether we apply the principles culled 
by Mukherjee J. in Bashi Das' case, 1C. L. J. 
261 or whether we apply the rule enunciated 
by the Full Bench of the Madras High Court in 
Kalavagunta Venkata Kistanayya, 32 Mad. 
185: (3 I. C. 554 ). Both these decisions seem to 
have been approved by a Division Bench of this 
Court in Bam Sumran Prasad, 5 Pat. 646: 
(A. I, R. (13) 1926 pat. 582), although the question 
which arises for decision in the present case was 
not the question which arose for decision in the 
Division Bench case. 

[6l The following propositions of Mukherjee 
J. are relevant to the present enquiry. The 
second proposition is : 

“An agreement to pay money to the parents or guar¬ 
dian of a bride or bridegroom, in consideration of their 
consenting to the betrothal, is not necessarily immoral 
or opposed to public p jl'.cj. Where the parents of the 
bride are not seeking her welfare, but give her to a 
husband otherwise ineligible, in consideration of a be¬ 
nefit secured to themselves the agreement by which 
such benefit is secured is opposed to public policy, and 
ought not to be enforced." 

[ 7 ] The third proposition is; 

“Where an agreement to pay money to the parents 
or guardian of a bride or bridegroom, in consideration 
of their consenting to the betrothal, is under the cir¬ 
cumstances of the case neither immoral not opposed to 
public policy, it will be enforced, and damages also will 
be awarded for breach of it.” ^ 

tsi The fourth proposition is: 

“A suit will lie to recover the value of ornaments or 
presents given to an intended bride or bridegroom in 
the event of the marriage contract being broken.” 

[9] The 6fth proposition is: 

“Although a Court may not enforce an agreement to 
pay money to the parents or guardian of an intended 
Lide or bridegroom on the ground that the agreement 
is opposed to public policy yet a suit is maintainable 
for the recovery of any sum actually paid, pursuant to 
the agreement, if the contract is broken and the 
marriage does not take place.” 

[ 10 ] The sixth proposition is: 

“If one of the contracting parlies alleges that the 
agreement is opposed to public policy, it is for him to 
set out and prove those special circumstances which 
will invalidate the contract.” 

[11] How do the facts stand in the present 
case? The onus was on the defendant to allege 
and prove any special circumstance which will 
invalidate the contract. He has not proved any 
special circumstance beyond stating that he does 
not know why the contract has been broken by 
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the plaintiff. The Courts below have come to 
the conclusion that the plaintiff was at fault in 
breaking the contract because he has not given 
any reason why he was not agreeable to perform 
the contract of betrothal and marriage. The 
whole basis of this finding is the reluctance or 
unwillingness of the plaintiff to disclose the re¬ 
ason which led him to break the contract. In the 
absence of any circumstance, the Court is entitl¬ 
ed to assume that the father of the bride must 
have special good reasons which forced him to 
break the contract. I cannot draw a contrary 
inference from the mere fact that the plaintiff 
for reasons of delicacy does not like to disclose 
why he was unwilling that this betrothal should 
take place. But as there is a finding of fact I am 
prepared to accept it as binding on this Court 
in second appeal. 

[ 12 ] The Courts below appear to hold that the 
contract in the present case was immoral and 
opposed to public policy. But no facts have been 
found that justify this conclusion. The defendant 
does not say the contract is illegal, the plaiutiff 
does not assert it is illegal or immoral. There is 
a complete absence of any evidence on this point. 
I must hold as a matter of law that the contract 
in the present case is not proved to be immoral 
or illegal. 

[ 13 ] The question which arises then is whe¬ 
ther the plaintiff, who has himself broken the 
contract, should be given a decree for recovery 
of the sum actually paid by him. I do not see 
any reason why the fifth proposition of Mukher¬ 
jee J. should not come to the help of the plain¬ 
tiff Further, I would support that conclusion by 
holding that there was an implied condition at 
the time of making over the money to the defen. 
dant that he would return the money if the 
marriage does not take place. 

[ 14 ] In an old English case (Oldenburgh's case, 
89 E. R. 151), it was held that where a person 
courted a lady and presented her with a jewel 
and the marriage not taking place the plaintiff 
was held entitled to recover the gift from the 
lady because the property bad not changed by 
the gift which was of a specifical intent namely 
causa matrimonia prcelocuti. In that case the 
contract was broken by the man. A number of 
old and recent English cases bearing upon the 
question will be found reviewed by McCardie J* 
in Cohen v. Sellar, (1926) 1 K. B. 536: (95 L. J- 
K. B. 629). The learned Judge towards the end of 
his judgment has pointed out the circumstances 
in which he would imply a condition attached to 
the gift by the gentleman to the lady. 

[ 15 ] Applying these principles to the facts of the 
present case, I am of opinion that it should be 
held that the payment of the money bytheplaii^ 
tiff to the defendant was not an absolute and 
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jfree gift but it was a gift subject to the overriding 
oondition that should the marrige not take place 
whether through the refusal of the plaintiff or 
not, the gift is to be returned. It W'as open to the 
defendant to allege and prove that there was no 
such express or implied oondition. The defendant 
could also claim damages for any loss or injury 
suffered by the resiling of the plaintiff, but no 
evidence was led before the Court, 

tie] It is interesting to refer to Mitaksbara, 
chap, n, s. 11, verses 27, 28 and 29 which are as 
follows: 

“27. One, who baa verbally given a damsel (in mar¬ 
riage) but retracts the gift, must be fined by the King, 
in proportion to (tbe amount of) the property or (the 
fnagnitode of) the ofience; and according to (the rank 
of the partly tboir qualities, and) other circumstances. 
This is applicable, if there be no sufficient motive for 
retracting tbe engagement. But if there be good cause, 
he shall not be fined, eince retraction is authorised 
on such a case. The damsel, though betrothed, may be 
withheld, if a preferable suitor present himself.” 

*'26. Whatever has been expended, on account of the 
espousals, by tbe (intended) bridegroom, (or by his 
father or guardian) for the gratl6cation of his own or 
of the damsel’s relations, must be repaid in full, with 
interest, by tbe affiancer to tbe bridegroom. 

"29. Should a damsel, anyhow nTDanced, die before 
the completion of the marriage, what is to be done in 
that case? The author replies,'If she die (after troth 
plighted) let the bridegroom take back tbe gifts which 
he bad presented, paying, however, the charges on both 
sides.” 

[nl.Thia shows that retraotio^ of a betrothal 
was recognised as permissible io the father or 
the guardian but whatever was spent on account 
of the espousal by the father or guardian of the 
intended bridegroom for tbe gratification of his 
own or of the damsel’s relation, was to be repaid 
lin full. In the present case, the findings are that 
the defeudautdid not spend any amount beyond 
paying Rs. 260 to the boy and therefore, he must 
refund Rs. 2,000 to the plaintiff. 

[ 18 ] Let me assume, however, that the 
contract was illegal per se and, therefore, ab 
initio void. Even on this supposition the defen¬ 
dant cannot retain the amount which he has re¬ 
ceived from the plaintiff because the plaintiff in 
suing to recover possession of his Rs. 2,250 is not 
carrying out the illegal transaction but is seek¬ 
ing to put himself and tbe defendant as far as 
possible in tbe same position as they were before 
that transaction was determined upon, and it is 
|the defendant who is relying upon the illegal 
contract and is seeking to make title to the 
money through and by means of it. This was 
authoritatively laid down by their Lordships of 
the Judicial Committee in Petherpirmal Chetty 
V. Muniandy Servai, 35 i. A. 98: (36 cal. 651 
P. C.). This Privy Council case and a number of 
English cases were followed by tbe Madras High 
Court in P. B. Srinivasa Ayyar, 41 Mad. 197 : 
(A. I. R. (6) 1916 Mad. 444). It wiU be noticed 


that in this Madras case both sides had agreed 
that such an agreement was unlawful. But in 
the present case, I am-assuming that the agree, 
meut was unlawful although neither side put for- 

ward the plea in their pleadings or in tbe evidence 
that the agreement was unlawful and opposed to 
public policy and therefore void per se. 

[19] Mr. G. C. Mukherji’s argument that when 
the plaintiff himself resiles from the contract, he 
should not be allowed to recover money paid 
thereunder to the defendant is completely ans¬ 
wered by the Privy Council case just referred to 
and by the English cases referred to by me 
earlier. 

[20] For these reasons, I am of opinion that 
tbe appeal must be allowed and there should be 
a decree in favour of the plaintiff for a sum of 
RS. 2,000; the plaintiff cannot recover Rs. 250 for the 
additional reason that the son has not been made 
a party to the present suit. In the circumstances, 

I would direct each party to bear his own costs 
both in this Court and in tbe lower appellate 
Court, but the plaintiff would be entitled to costs 
on the sum of Rs. 2,000 of the trial Court. The 
plaintiff will also get interest at 6 per cent, per 
annum from the date of the decree of this Court 
till realisation. 

[ 21 ] Ramaswami J.— This appeal is by tbe 
plaintiff against tbe appellate decree of the Dis- 
triot Judge of Gaya dismissing tbe suit. Tbe 
material facts are not in dispute. Plaintiff has 
been negotiating for the marriage of his daughter 
to son of defendant through Babu Rajnikant 
Sinha, Advocate of Patna. On I9th April 1942, it 
was settled that plaintiff would send Rs. 2449 to 
tbe defendant for purchase of bride’s ornaments 
and that at time of tilak he would pay a sum of 
RS. 61 besides utensils. It was decided that 
sagun and tilak would be performed on 4tb May 
1942 and the marriage would be solemnised on 
loth May 1942. There was a condition that tbe 
plaintiff would pay a sum of Rs. 250 for the ex¬ 
penses of the bridegroom. In accordance with this 
agreement, the plaintiff made on 22nd April 1942 
an advance payment of Rs. 2550 to the defendant 
by a hundi on tbe Imperial Bank, But two days 
later, on 24-4.1942, the plaintiff altered bis mind 
and wired to tbe defendant that the marriage 
will not take place. He requested that money 
should be refunded. Tbe defendant resisted the 
claim on the ground that plaintiff was not justi¬ 
fied in cancelling the contract. The defendant 
himself was willing to perform his promise. It 
was stated that plaintiff bad caused disgrace 
to defendant and was not entitled to recover tbe 
amount. 

[ 22 ] Tbe Munsif dismissed the suit on tbe 
gronnd "that the plaintiff did not act according 
to the contract and defendant could claim dama- 
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geg for enffering and diggrace.” The District 
Jadge affirmed the Munait’s decree. He found 
that the plaintiff had committed default and 
hence was nob entitled to recover the advanced 
amount. 

[23] The sole question for decision in this 
appeal is whether the plaintiff is entitled to re. 
cover the -sum of Rs. 2-250 paid to the defendant 
in pursuance of the contract. 

[24] There is no doubt on the admitted facts 
of this case that there was in effect, though not 
in form, an agreement to pay a sum of money 
to a father in consideration of giving his Eon in 
marriage. For the respondent it was contended 
that the first term of the contract, namely, the 
payment of the sum of Bs. 2449 to defendant waa 
severable and should be construed as a condi¬ 
tional gift. It is not possible to accept this argu- 
ment. The first term of the contract is not eeve- 
rable from the rest of the contract eince it des- 
cribes the payment of Rs. 2449 for purchase of 
ornaments for the bride referring by implication 
to girl’s marriage. It is a well-known rule of 
construction that the intention of the parties is 
to be collected from the whole of an agreement. 
So construed, it is patent that the amount was 
only in name for "purchase of bride’s ornaments”. 
For in the draft which accompanied the letter 
plaintiff states that the money was being paid 
as part of tulsi patra which respondent admitted 
was same as "tilak money”. The lower appel¬ 
late Court has correctly said that “the aggregate 
amount” which appellant bad undertaken to pay 
was nothing but tilak money. If the agreement 
is examined as a whole, there appears no doubt 
that the appellant had agreed to pay the aggre¬ 
gate amount to the father in consideration of 
giving bis daughter in marriage. 

[25] There are numerous authorities to the 
effect that such a contract is immoral and 
opposed to public policy. The reason is that the 
transaction had a tendency to cause matrimony 
to be contracted as a mere matter of bargain 
and sale that is ‘'kidnapping into conjugal servi¬ 
tude” {Pitamher v. Jagjiwan, 13 Bom. 131?i). 
In Dholidas v.'.Fulchand, (22 Bom. 668) it was 
held that a contract by which a father was to 
be paid money in consideration of giving his 
son or daughter in marriage waa against public 
policy and could not be enforced in a Court of 
law. Tyabji J. conceded that the asura form of 
marriage which was legal among lower castes 
was nothing more than the purchase of a wife 
by the husband from the father. But he observed 
• that though the asura form of marriage when 
actually performed might be valid, it did not 
follow that an agreement for such a marriage 
could be legally enforced. The Bombay case was 
followed by a Full Bench of the Madras High 


Court in Venlcata Kristnayyd v. Lakshmi 
Nnrayana, 32 Mad.-185; (3 I.C. 654). Sir Arnold 
White 0. J. who delivered the opinion of the 
Full Bench observed that a contract to make 
payment of money to a father in consideration 
of marriage was immoral and opposed to public 
policy under s. 23, Contract Act. In Ram Sum- 
ran Pd. v. Crobind Dus, 6 Pat, 646 ; (a. I. B. 
(l3) 1926 pat 582) Jwala Prasad J. quoted the 
Full Bench Madras case with approval. In the 
Patna case the widowed mother of the girl had 
agreed to make a gift of some land to the pro- 
posed bridegroom who and his father had agreed 
to the marriage only on this condition. The 
marriage was perfornjed, the gift of lands was 
made. The reversioners brought a suit after the 
widow’s death. Jwala Prasad J. held that though 
the agreement was illegal, the reversioners 
could not recover as the marriage had been 
solemnised. In Rakshi v Nadu Das, 1 O. L. J. 
261, Mookerjee J. relying on Vi&vanathan v, 
Saminathan, 13 Mad. 83. said that an agree¬ 
ment to pay money to parent of a bride or 
bridegroom in consideration of their consent to 
marriage was not immoral or opposed to public 
policy, if the husband was eligible. But in a subse¬ 
quent Calcutta case, Baldeo Das v. Mahamaya 
Prasad. 15 G. W N. 447 : (9 I. C. 652) this state¬ 
ment of the law was expressly dissented from 
and the Full\Bench Madras case, Venkata 
Kristnayya v. Lakshmi Ndrayana, 32 Mad. 
185 : (3 I. C-. 654) (which overruled Visvanathan 
V. Saminathan, 13 Mad. 83) was followed. 

[26] In this context it is of paramount im¬ 

portance to remember that the Smriti writers 
have prohibited and declared that such marriages 
are sales of one’s offspring. The precepts of Manu 
are emphatic : ^ 

“Let DO father who knows the law receive a grataity 
(Sulka), however small, for giving bis daughter id 
marriage, since the man who through avance takes 
gratuity for that purpose is a seller of his offspring. 
Manu, Chap. III. S. 51. 

“Even the acceptaneS of a bovine pair by the father 
of the bride from the bridegroom is designated as a 
dowry by certain authorities. The acceptance of a 
dowry, be it costly or be it of insignificant value, con¬ 
stitutes the sale of the girl." Mann, Chap. HI, S. 63. 

Manu forbids a gratuity even in the case of 

Sudras: 

“Even a Sudra ought not to take a nnptial fee, when 
he gives away his daughter; for be who takes a fe® 
eells his daughter, covering (the transaction by another 
name).’* Manu, Chap IX, S.*98. 

“Nor, indeed, have we beard, even in former cr^" 
tions, of such (a thing as) the covert sale of a daughter 
for a fixed price, called a nuptial fee.” Manu, Chap. II, 
S. 100.” 

[27] The question then arises whether the 
plaintiff is entitled to recover money which was 
paid under the contract. In other words, tbo 
question is what right of restitutio in integrum 
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exists aa between the parties to an illegal con- 

In Barse v. Pearl Life Assurance Co , 
(1904) 1 K. B. 658 : (73 I/. J. K. B. 37S) the Court 
of Appeal held that no such right exists. In the 
case of an illegal contract, the rights of the 
parties are governed by special rule formulated 
in the maxim ex turpi causa non oritur actio. 
The maxim embodies a special and far reaching 
principle; it means that no person can claim any 
remedy or right on the basis that be has been a 
party to an illegal transaction whether a contract 
or otherwise; 

*‘Tbi9 U a oontraot to tempt a mao to transgress the 
law: to do that which is injurious to the community: 
it is void by tbe common law. You shall not stipulate 
for iniquity. Ko polluted band aball touch the pure 
fountains of Justice:’* fWtlmot L. C, J. Collins v. 
Blantern, (1765) 95 E. B. 847). 

The consequence is that the right of restitution 
is excluded in respect of all acts of performance 
of a contract void for illegality. 

[28] Bnt the principle is subject to an excep. 
tioD. If the law thinks fit, a locus poenitentiae 
may be allowed to one or both of the parties in 
consideration of the fact that the illegal purpose 
of the contract has not yet been fulfilled. In 
Taylor v. Bowers. (1876) 1 Q. B. D. 201 : (46 L. J. 
Q. B. 89) Mellisb L. J. stated: 

money is paid or goods delivered for an illegal 
poi^se. the person who bad so paid the money or 
delivered the gooda may recover them back before the 
illegal purpose is carried out; but if be waits till the 
Illegal purpose is carried out, or if he seeks to enforce 
the illegal transaction, in neither case can he maintaiD 
an action." ' 

The case to which these words applied was 
one in which a debtor had made a fictitious as¬ 
signment of gooda in fraud of creditors; the 
contemplated fraud was not carried out and the 
debtor desired to recover bis goods from one to 
whom they bad been subsequently transferred 
under a bill of sale; and it was held that be was 
entitled to do so. But if there is a case of part 
performance the plaintiff cannot recover. In 
Eearly v Thomson, (1890) 24 Q.B.D. 742 : (69 L. 
Ii. Q. B 288 ), Messrs. Thomson a firm of solici¬ 
tors acting for the petitioner who was creditor 
of Clarke, a bankrupt, agreed with Eearlay, a 
friend of Clarke, that in consideration of the 
payment of their costs they wonld not appear 
at the pnblio examination of Clarke, nor oppose 
the order for bis discharge. They carried out the 
first part of the agreement, but before any ap. 
plication was made for Clark6*8 discharge, 
Kearley sought to recover the money which be 
bad paid, on the ground that it was considera¬ 
tion for a promise to prevent the course of 
ioatice and that the contract was not wholly 
carried out The Court of Appeal held that be 
oonld not recover. 

£ 99 ] !nieee principles have been applied in 
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Indian Cases. In Venkata Kristnayya v. Lak- 
shmi Narayana, 82 Mad. 185 : (3 I. C. 551 F.B.), 
the Full Bench held that when the marriage was 
performed under an illegal contract, the money 
which had been paid in consideration of the 
marriage could not be recovered. In Dholidas 
V. Fulchaiid, 22 Bom. 653, the marriage had been 
performed and the Court refused to decree the 
plaintiff’s claim. In Ram Sumran Prasad v. 
'Govinda Das, 5 Pat. 646 : (A.i. R. ( 13 ) 1926 pat. 
682) Jwala Prasad J. followed the decision of 
the Full Bench and held that the gift to the 
bride or bridegroom could not be recovered by 
the donor when once marriage bad taken place. 

[80] But when the marriage Is not perform, 
ed, there is ample authority in support of the 
view that the money should be refunded. In 
Ram Chand Sen v. Audaito Sen, 10 cal. 1051 , 
a suit was brought to recover Rs. lOO which 
was alleged to have been paid by the plaintiff to 
defendant in consideration of the promise by the 
defendant to give his daughter in marriage to 
the plaintiff. Defendant bad refused to give the 
daughter in marriage. Defendant resisted the 
claim on the plea that the agreement was illegal. 
But Garth C. J. held that the plaintiff was 
entitled to a decree. In Srinivasa v. Sesha, 41 
Mad. 197 : (A. I. B. (6) 1918 Mad. 444 ) plaintiff 
bad paid defendant Bs. 400 under an agreement 
for the marriage of bis defendant’s son with 
plaintiff’s sister. The marriage did not take 
place whence plaintiff sued for recovery of the 
money. Defendants contended that plaintiffs 
had broken the agreement, but even so the High 
Court held that plaintiff was entitled to recover 
the amount. In Gulabchand v. Fulbai, 33 Bom. 
411 : (8 I. 0. 746), there was an agreement by 
which the plaintiff promised to pay Rs. 1800 to 
the defendant as consideration for the latter’s 
promise to marry his niece to the plaintiff’s eon. 
But before the marriage could take place the 
plaintiff’s son died of plague. Under the agree- 
ment the plaintiff had before her eon’s death 
paid to the defendant a sum of Rs. 750. Subse¬ 
quently the plaintiff having brought a suit to 
recover the sum from the defendant contended 
that the agreement was illegal and no sum paid 
under it could be recovered. Scott C. J. held 
that the plaintiff was entitled to recover the sum 
from the defendant having regard to the charac¬ 
ter of the agreement. 

[81] This view accords also with old Hindu 
commentaries. The Mitaksbara- treats a betro¬ 
thal as a binding promise. But when there is 
breach of promise or resilement the texts enjoin 
that whatever is expended on account of espou¬ 
sals by intended bridegroom or by his father 
should be repaid in full by affianoer to the 
bridegroom {see Mitaksbara ii, xi, 28 ). 
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[02] From this review o£ the authorities it is 
patent that the plaintiff is entitled to succeed. 

13S] I would allow this appeal and direct 

that plaintiff should get a decree for the amount 

of B 5 . 20C0. Plaintiff cannot get a decree for 

'r 5 . 250 which had been paid to the defendant s 

[son as amount has been spent. The plamtili 

will be entitled to costs. 

b.g.d. Appeal allowed. 
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Das and Nabayan JJ. 

Ram NarainChauhey^Petitioner v. Pana- 
chand Jain^OppositeParty. 

Cviminal Ref. No. 36 of 1948, Decided on 13th Sep¬ 
tember 1948, from order of 2nd Addl. Sessions Judge 

Patna, D/- 17th May 1948. 

(a) Criminal P. C. (1898). Ss. 403 and 203 — Dis¬ 
missal oi complaint under S. 203 -It can be revived 
without fresh complaint (Obiter) — 

missed after consideration of Vv 

was false and malicious - Protest petit on hied by 

complainant before dismissal of cornplaint, 
n^issed — This petition held could be treated as 

fresh complaint and trial ordered. 

(Obiter) — Complaint dismissed under S. 203 ca“ be 

revived -without fresh complaint. 

“S'S v'r.« 

eiderinc the final report of the police that the complamt 
was maliciously false. Before the dismissal, however, 
the complainant bad filed protest petition which had not 

Held that the protest petition could be treated as a 
fre=h complaint and the Magistrate (the successor Ma¬ 
gistrate in this case) could take cognizance on it and 

could order regular trial. , , ^ p « o/vf 

Annotation: (’4G*Com.) Criminal P. C., S. 203, N.ll, 

B. 403, N. 13. 

(b) Criminal P. C. (1898). S. 403 _ Dismissal of 
complaint under S. 203 — Although fresh trial can 
be ordered, it should be ordered only in exceptional 
cases, e. g., where new facts have cotne to light — 
It should not be ordered in order to find out whe¬ 
ther complainant should be prosecuted lor offence 
under S. 211, Penal Code. 

Although a previous order dismissing a complaint under 
S. 203 is no bar to the institution of a fresh case against 
the same accused, still a new complaint in respect of the 
same ofience should not be entertained unUss there are 
exceptional circumstances, e. g., where new facts, which 
could not, with reasonable diligence, have been brought 
forward in tbe previous proceedings, ate adduced, or 
there was some manifest error in the previous proceed¬ 
ings, or tbe previous order was passed on an Inwmplete 
record or a misunderstanding of the nature of t“® com¬ 
plaint, etc. : A. I. R. (17) 1930 Lab. 879; 137 I. C. 520 
(Lab.) and A. I. R. (9) 1922 Pat. 372. Bel. on. [Para 4] 
Whether a particular person should be put on trial 
on tbe basis of a complaint made against him depends on 
if a prima fade case of the commission of an oflence has 
been made out or not; a person is not put 
tbe purpose of finding out if the complainant should be 
prosecuted for an offence under S, 211, Penal or 

not. [P^ra 4J 

Upon the submission of final report by the police that 
tbe complaint was false and malicious and for recom¬ 


mendation for prosecution of complainant for making s 
false complaint, the Magistrate dismissed the complaint, 
under S. 203. The protest petition filed by the com¬ 
plainant was not considered. The accused filed an appli¬ 
cation before the successor Magistrate, praying for an 
enquiry under S. 476, Criminal P. C., and making a 
complaint against the complainant for an offence under 
S. 211, Penal Code. The Magistrate revived the com¬ 
plaint which was dismissed under S. 203, and ordered 
its regular trial in order to find out whether the com¬ 
plainant made a malicionsly false complaint. No new 
materials were placed before the Magistrate : 

Held that the Magistrate did not properly exercise 
bis discretion in directing the revival of the old com¬ 
plaint, his purpose being merely to avoid an encjuiry 
under S. 476, Criminal P. C. [Para 4] 

Annotation: (’46-Com.) Criminal P. C., S. 403 N..13. 

S. N. Sahay\Qirijanandan Prasad and Bamanand 
Sinha—foT Petitioner. 

B. N. Bhagat — for Opposite Party. 

Das J._ This ia a reference by the Second 

Additional Sessions Judge of Patna in respect of 
an order passed by the learned Sub-divisional 
Magistrate of Dinapure, dated 4th March 1948, 
in two criminal cases, one bearing No. 1680 and 
the other 159 C of 1947. The facts leading up to 
the order under reference are shortly stated be¬ 
low. Tbe petitioner before the learned Sessions . 
Judge was Bamnarayan Chaubey. an employee 
of one Haroon Taj Mohammad. For the sake 
of convenience I shall refer to him as the peti¬ 
tioner. The opposite patty, Mr. P. C. Jain, is a 
Factory Manager of the Jagdishpur Zamindary 
Company. Ltd. The South Bihar Sugar Mills, 
Ltd., Bihta. lessed out the sugar section of their 
Mills to the Jagdishpore Zamindary Company 
Ltd., but the old stock of molasses was leased to 
Haroon Taj Mohammad. On 7th May 1947, tbe 
opposite party gave a first information to the 
officer in charge of Bihta Police Station alleging 
that tbe petitioner and another person called 
Ram Chandar were seen running away when 
gome men deputed by the Jagdishpur Zamindary 
Company were watching the tanks from which 
some 90 (W mds of molasses bad been previously 
stolen. Before the local police could submit a 
report as a result of the investigation into the 
allegations made in the first information, the 
opposite patty filed two petitions of complaint 
on 16 th May 1947. In one of the petitions of 
complaint the allegations were the same as the 
first information. In the other petition of com¬ 
plaint, it was alleged that the petitioner and two 
other persons had committed theft of molasses 
worth R 9 . 4500. In the first petition of complaint 
in which the allegations were the same as in the 
first information, a prayer was made for taking 
action against the accused for offences under 
89. 426 and 457, Penal Code. In second petition of 
complaint a prayer was made for taking action 
against the accused persons for offences under 

Ss. 379 and 411, Penal Code. The first petition oi 
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complaint gave rise to case no. 158C, and tbe 
second petition gave rise to case No. 169C of 1947. 
^Tbe learned Sub-divisional Magistrate after exa* 
mining the complainant in both tbe cases, direc¬ 
ted the 8ab.Inspector of Police, Bibta, to 
investigate into the allegations made and submit 
a report thereon. On I8tb Ma^ij^£)47. the local 
police submitted a hnal report Anting that tbe 
allegations were maliciously false and making a 
prayer that the complainant should be prosecu. 
ted for making a false complaint. This final 
report camo up for consideration by tbe learned 
Sub-divisional Magistrate in case No. 166C, on 
2l3t June 1947* Before that date the complainant 
had filed a protest petition on 16 bti June 1947. On 
2lst June 1947, the learned Sub-divisional Magis- 
trate accepted the final report submitted by tbe 
police and dismissed tbe complaint in case no. 
1680 under tbe provisions of S. 203, Criminal P. C. 
Apparently, no order was passed on the protest 
petition filed by tbe complainant on 16th June 

1947. In case No. '1590 the final report of the 
police was put up on a much later date, and on 
-27th August 1947, tbe learned Sub.divisional 
Magistrate passed tbe following order: 

“Final report maliciously false received under S. 379/ 
411, Penal Code; Complainaot vrill show cause for bis 
prosecution under S. 211, Penal Code. On 13tb Septem¬ 
ber 1947, as a report for prosecution under S. 211, 
Penal Code, bas also been received." 

In case no. 169C also the complainant bad filed 
certain petitions from time (to time?) for taking 
necessary action in respect of the sample of 
molasses. Tbe order dated 27tb August 1947, pass¬ 
ed in Case No. 1590, • to which I have already 
made a reference, was passed by Mr. A. J. Kban. 
Mr. Kban was transferred and was succeeded 
by Mr. Hnda, who was also transferred. Tbe 
matter was then put up before Mr. Ghosh, tbe 
present Sub.divisional Magistrate of Binapore. 
On 1st November 1947, tbe petitioner filed a peti¬ 
tion praying for an enquiry under S. 476, Cr. 
P. C. and making a complaint against the oppo- 
site party for an offence under s. 211, Penal 
Code. Tbe present Sub-divisional Magistrate dealt 
with both tbe cases together and on 4tb March 

1948, be passed tbe following order: 

“It will appear from tbe records that tbe complaint 
filed on 16tb May 1947 was dismissed, after conslde 
riof’ tbe final report (tbe case having been sent to the 
Police) on 2lGt June 1947. But tbe complainant bad 
filed a protest petition on 16th June 1947 which bas 
not yet been disposed of. Therefore, tbe question of 
revival and the necessary law points do not arise. I 
have gone through tbe police reports and also heard 
lawyers. 1 consider that a regular trial in Court is tbe 
only means of finding out in this case whether the 
complainant made a maliciously false complaiutand if 
that be the finding in Court, he could of course, be pro- 
eecuted under 6. 211, Penal Code. Cognizance is there¬ 
fore taken. Summon the accused to 2l3t March 1948. 
'This disposes of tbe points arising from Case No. 158C 
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of 1947. As regards Case No. 159C of 1947, no action 
was taken either under S. 203, or under S. 204, Crimi* 
nal P. C. On perusal of tbe order sheet of Case No. 159C 
it appears that before the complaint was dismissed a 
show cause notice was issued to the complainant. Com¬ 
plainant had already filed protest petition in Case No. 
158C. As I have noted above afterconsidering tbe police 
reports and hearing the lawyers of the parlies, I deem 
it necessary to get the pDints thrashed out in Court and 
it is only then it will appear whether the complaint in 
Case No. 1590 of 1947 was maliciously false, and if 
that be the finding, the complainant, of course, will be 
prosecuted under S. 211, Penal Code. Cognizance is 
therefore taken. Summon tbe accused." 

[ 2 ] It is against the aforesaid order of tbe 
learned Sub-divisional Magistrate tbat the present 
reference bas been made. We have beard lear- 
ned counsel for the petitioner as well as for the' 
opposite party. Two main questions arise for 
consideration. The first question is if the learned 
Sub-diviaional Magistrate bad jurisdiction to re- 
vive tbe two complaints and take cognizance 
thereon, when bis predecessor in office bad alrea¬ 
dy dismissed one of tbe complainants by an 
express order and the other complaint by impli¬ 
cation. The second question is not one of juris¬ 
diction but of propriety. Assuming that the 
learned Sub-divisional Magistrate bad jurisdiction 
to revive tbe old complaints and take cogni- 
zance thereon, was it proper for him to do so in 
tbe circumstances of tbe present case ? Learned 
counsel for tbe parties have addressed us on 
both these questions. 

C3] Mr, S. N. Sahay appearing for the peti¬ 
tioner bas put bis argument on the first question 
in a restricted form. His contention is tbat the 
Magistrate can take cognizance on a fresh com¬ 
plaint, even though an earlier complaint on tbe 
same facts bas been dismissed; but in the ab¬ 
sence of a fresh complaint, tbe Magistrate has no 
jurisdiction to revive an old complaint and take 
cognizance thereon. He bas argued with some 
vehemence tbat a Magistrate cannot go on 
changing bis mind, dismissing the complaint 
once and reviving it again at bis own sweet will. 
According to bis view, the first complaint is 
finished and disposed of by tbe order of dismi- 
sal, and any further action, if desired to be 
taken, must be on a fresh complaint. The ques- 
tioD bas been tbe subject of several decisions 
including a decision of this Court. The question 
was considered at great length by a Full Bench 
of the Madras High Court in Emperor v. Chiiu 
na Kalipa Qounclan and another, 29 Mad, 126: 
(3 cr, L. J. 274). It was pointed out there 
that an order under S. 203, Criminal P. C , was 
not a judgment to w’bich tbe provisions of 8. 369 
would apply : nor will tbe principle of autrefois 
acquit apply as there is no trial when tbe com¬ 
plaint is dismissed under S. 203, Criminal P. C. 
Tbe leading judgment was given by Sir Arnold 
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WhitG C. J. who specifically deaU with the ques¬ 
tion of a fresh complaint and said as follows: 

“i do not think ibat in sub'iance with reference to 
the question of jurigdict’on any distinction can be 
drawn between enterlainin;' a fresh complaint and re¬ 
hearing the original complaint. The arj:ument that the 
Magistriiie having made the order of dismi?8al, is func¬ 
tus officio applies tqually to both cases, and the forma¬ 
lity of putting in a fresh complaint cannot be said to 
create a jurisdiction, which wi hout such formality, a 
Magistrate would not have possessed.” 

If I may say so with respect, the view expressed 
above is correct. In J yotindra Nath Daw v. 
Hem Chandra Daw, B6 C&l. 416 : ( 21 , o. 293), 
it was observed as follows: 

“There is no doubt that the Deputy Magistrate who 
had dismissed the complaint under S. 203, Criminal 
P. C., could 1< gaily revive it after dismissal under 
S. 203, Criminal P. C.” 

In that case the complainant had filed a petition 
before the Magistrate who bad dismissed the 
complaint praying for revival of the case. But 
the decision of their Lordships was not based on 
the facts that a petition bad been filed praying 
for revival of the case. The observation of their 
Lordships, which I have quoted above, shows 
that they took the view that the Magistrate who 
had dismissed the complaint under B. 203, 
Criminal P. C., could legally revive it after 
dismissal under 8 . 203. This decision was appro¬ 
ved in Janakdhajt Singh v. King-Emperor, 

8 Pat. 637 : (a. I. R. (16) 1929 Pat. 469 : 81 Cr. D. 
J. 146, a decision of ibis Court. Though the 
facts of that case were different, tbeir Lord¬ 
ships approved of the principle laid down in 
Jyotindra Nath Daw v. Hem Chaiidra Daw, 
86 cal. 416 ; (2 I. C. 298). They stated that the 
Subordinate Court bad jurisdiction, even apart 
from tie revisional order of tbe Sessions Judge, 
to revive a'complaint, which had been dismissed 
under B. £03i Penal Code. The same view has 
been expressed in other decisions, as well, which 
1 need not examine in detail. I do not think 
that the jurisdiction of the Magistrate necessarily 
depends on the filing of a fresh complaint ; 
and the Magistrate has jurisdiction to revive tbe 
old complaint dismissed under S. 203, Criminal 

P. C. In the case before us the question of juris¬ 
diction depending on a fresh complaint is of 
academic interest only.-^ As a matter of fact, 
there was a protest petition which could be 
treated as a fresh complaint and tbe Magistrate 
could take cognizance on it. I do not, therefore, 
think that there was any absence of jurisdiction 
in the present ca?e, and the order of the learned 
Sub-divisional Magistrate cannot be attackted 
on that ground. 

[ 4 ] On the second question, I think, the peti- 
.tioner is on surer ground. It is now well settled 
I that although a previous order dismissing the 
loomplaint is no bar to tbe institution of a fresh 


case against the same accused, still a new com-, 
plaint ID respect of the same offence should not bej 
entertained, unless there are exceptional circum-l 
stances, e. g. where new facts which could not,I 
with reasonable diligence, have been brougbtl 
forw’ard in tbe previous proceedings are adducedj 
or there w^jh^me manifest error in tbe pre-l 
vious proeee^rogs, or tbe previous order was! 
passed on an incomplete record or a misnnderJ 
standing of the nature of the complaint etc, ll 
have no desire to give an exhaustive list of the 
circumstances in which a new complaint may 
be entertained or the old complaint revived 
despite an order of dismissal under B’ 203 ; but 
there are many decisions which have laid down 
that a fresh complaint should be entertained 
only in exceptional circumstances. Learned conn* 
sel for tbe petitioner has drawn our attention to 
someof-tbese decisions ; Allah Ditta v. Karam 
Bahsh, 12 Lah. 9 : (A I.R. ( 17 ) 1930 Lab. 879: 31 
Cr. I/. J. II 80 ) and Mohammad Din v. Mehtah 
Din, 83 cr. L. J. 493 : (l37 I: c. 620 Lab,). In & 
decision of this Court in Biso Bam v. Emperotf. 
66 I. C. 76 : (a. I. R. ( 9 ) 1922 pat. 372 : 23 Cr. L. 

J. 236) the following observation was made: 

“True it is that an order of discharge under S. 494 
(a) or under 8 . 253, in a warrant case does not neces¬ 
sarily prevent tbe Magistrate froni taking cognizaDCO 
of a complaint on the &ame facts, but an oider of dis¬ 
charge cannot be set aside and prosecution started 
afresh unless there are new materials before Ihe Magis¬ 
trate which were not before him formerly and upon 
those materials there is a possibility 0 / a conviction of. 
the accused person.’* 

These observations show a refefence to only 
one of tbe circumstances on tbe exiHence of 
which a fresh complaint may be entertained ; 
but the principilethata fresh complaint or a revi¬ 
val of tbe old complaint should be allowed in ex¬ 
ceptional circumstances only is implicit in those 
observations. In tbe case beforn us, tbe learned 
Sub-divisional Magistrate has not referred to any 
exceptional circumstances. His order gives one 
tbe impression that the only reason why be re- 
vived the old complaints was that be did not 
wish to hold an enquiry under 8 . 476, Criminal 
P. 0., but wanted the petitioner to be put on 
trial so as to determine if tbe allegations of tbe 
opposite party were maliciously false or not. In 
my opinion, this was an entirely wrong view 
of tbe matter. Whether a particular person 
should be put on trial on tbe basis of a com¬ 
plainant made against him depends on if a prima 
facie case cf the commission of an offence bos 
been made out or not ; a person is not pnt on 
trial for tbe purpose of finding out if tbe com¬ 
plaint should be prosecuted for an offence under 
S. 211, or not. Tbe Magistrate who bad earlier 
dealt with these two complaints, had all the 
materials before him. He had the two petitione 
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of complaint ; he bad the final reports submitted 
by the local police and he had also the protest 
petition filed by the opposite party. On a consi. 
deration of all these materials he dismissed 
one of the complaints by an express order under 
8 . 203, and with regard to the other complaint, 
be passed an order asking the opposite party to 
show cause why be should not be prosecuted for 
an ofifence under S. all, Penal Code. No new 
materials were placed before the Sub.divisional 
Magistrate who had to deal with the petition 
filed by the petitioner for an enquiry under 
S. 476. I do not think that the learned Sub-divi¬ 
sional Magistrate properly exercised bis discre¬ 
tion in directing the revival of the old com¬ 
plaints, his purpose being merely to avoid an 
enquiry under S. 476, Criminal P. 0. The lear- 
ned Sub-divisional Magistrate does not say that 
any new materials have been placed before him 
or that any manifest error had been made by 
his predecessor ; nor does he say that the previ¬ 
ous order was passed on an incomplete record 
or that there was any misapprehension or mis- 
understanding on the part of bis predecessor in 
office. In these circumstances the order passed 
by the learned Sub-diviaional Magistrate on 4th 
March 1948, was in my opinion, an improper 
order and a wrong exercise of the Magistrate’s 
jurisdiction. 

[6] Learned counsel for the parties have 
intimated to us in course of the bearing that 
the differences between the parties have now 
been amicably settled and the parties do not 
desire any further action to be taken, either in 
the matter of the two complaints filed by the 
opposite party or in the matter of the application 
filed by the petitioner for an enquiry nnder 
S. 476, Criminal P. G. The leirned Magistrate 
may well have regard for this circumstance 
and drop all further proceedings between the 
parties. 

[6] For the reasons given above, I would 
accept the reference and set aside tbe order of 
the learned Sub-divisional Magistrate dated 4 tb 
March 1948. 

Narayan J.—I agree. 

B-Q-D. Be/erence accepted. 

A. I. R. (86) 1949 Patna 239^0. N. 76,] 

SlNHA AND RaMASWAMI JJ. 

Alauddin — Plaintiff—Appellant v. Biran 
and others — Defendants — Respondents. 

A. F. A. D. No. 1043 of 1945, Decided on 8th Sep¬ 
tember 1948, from decree of Diet. Judge. Pumea. 
D/- 2Dd May 1945. 

*(3) Civil P. C. (1908), S. 151 and O. 21. R. 103^ 
Mortgage suit—Death of mortgagor after prelimi¬ 
nary decree—Wrong heirs substituted due to bona 
tide mistake of decree-holder and iinal decree 


passed —Property sold in execution and delivered 
to decree-holder auction-purchaser— Objection by 
real heirs under O 21. R. 100 upheld and property 
restored—Remedy ol decree-holder— Suit under 
O. 21. R. 103 is not necessary — Application for 
fresh linal decree against real representatives heJd 
was maintainable under S. 151 — Civil P. C (190«) 
O. 22. R. 3. " 

lo a suit for safe on a morfeage, the mortgagor died 
after the pielimiDiiry decree was passed against tbe 
mortgagor htiiibeif. Due to tbe fcona mistake of 
tbe decree-holder wrong persons were subsiiiuttd iu 
place of tbe mortgagor. The final decree was passed 
and mortgaged property sold in execution find purchas¬ 
ed by the decree bolder himself, who also obtained 
delivery of possession. Tbe real heirs of tbe deceased 
mortgagor theu instituted proceedings under O. 21, 
R. loo Tbeir application was allowed and the property 
sold was restored back to them. TheieupoU, the decree- 
holder made an application for vacating tbe final decree 
already made and for making a fresh final decree as 
against the real heirs. The application was not barred 
by limitation. Tbe defence was that the onlj remedy 
available to the decree-holder was to institute a suit 
under 0. 2i, R. 103 : 

Held, that in the circumstances of the case it was 
not necessary for the decree-holder to institute a fresh 
suit on the judgment, and he was entitled to a fresh 
final decree as against the real represeutalives of the 
deceased judgment-debtor. The Court had inherent 
jurisdiction under S. 151 to pa-s such a decree : A.I.R. 
(3) 1916 Cdl. 661, Ref. [i’aras 5, 6, 7] 

Quaere : It was doubtful if a fresh euit on the judg¬ 
ment would lie : A. 1. R. (1) 1914 Cal. 263; 4 Cal. 142 
(F B.) and A I.R (32) 1945 Pat. 1 (F.B.), Rsf. [Para 6] 
Tbe decree-holder’s remedy did not lie under O. 21, 
R. 103 as he was not questioning the correctness of the 
order in tbe proceeding under 0- 21, R. 100 but was 
making an application which was in pursuance of that 

[Para 4] 

Annotation ; —(‘44-Com.) Civil P. C, S. 151 N 4- 
0. 21 B. 103 N. 2. 

(b) Civil P. C. (1908), O, 22, R. '3— Death of party 

after preliminary decree in mortgage suit but be¬ 
fore final decree—No question of abatement of suit 
arises. [Pa^a 4] 

Annotation : —(’44-Com.) Civil P. C., 0. 22 R, 3 
N 19. 

(c) Civil p. c. (1908). O. 22, R. 3-Wrong person 

substituted as legal representative — Mortgagor 
dying alter preliminary decree in mortgage suit — 
Wrong persons substituted as legal representatives 
by bona tide mistake and final decree passed 
against them and mortgaged property sold in exe¬ 
cution—Proceedings do not bind the mortgagor’s 
estate or the real heirs : 4 Cal. 142 (FB.), Rel. on, 
(Decree-holder can apply for vacating linal decree 
and passing fresh iinal decree after substituting 
real heirs.) [Para 6] 

Annotation : —|’44-Com.) Civil P. C, S. 11 N 63b- 
S 60 N. 14; S. 52 N 6; 0. 22 R. 3 N. 12 and 0. 22 R 4 
N. 10. 

£. C. Sanyal and Shamsul ffuda^ 

for Appellant. 

M. Rahman~^toT Respondents. 

Sinha J—This is a plaintiff’s second appeal 
from tbe concarrent decisions of tbe Courts below 
refusing bis application for making a fresh final 
decree in a suit to enforce a simple mortgage 
bond. 

[ 2 ] The facts of ibis case lie within a narrow 
compass, and are as follows : Tbe appellant- 
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plaintiff instituted a suit for sale on a simple 
mortgage bond against one Mt. ^Yalia^. A preli¬ 
minary decree for sale was passed on loth De- 
CGinber 1910, against Mt. Walian herself. The 
period of grace was to expire on lOth June 1941; 
but, before the expiry of that period,Mt. Walian 
died on 26th May 1911. The decree-holder made 
an application for a final decree after substitut¬ 
ing certain persons as the heirs of Mt. Walian. 
and they are defendants third party in these 
proceedings. The final decree was made on 13 th 
August 1911. In execution of that decree, the 
mortgaged property was sold and purchased by 
the plaintiff-decree-holder. Delivery of possession 
was obtained by the auction-purchaser, and then 
certain persons, who are defendants first and 
second parties, claiming to be the real heirs of 
Mt. Walian, started proceedings under o, 21 , 
R. ICO, Civil P. C,, claiming that they were in 
possession of the property as the heirs of Mt. 
W'alian, and, as they had not been substituted in 
her place, the final decree and the proceedings in 
execution and delivery of possession following 
thereupon were not binding upon them. After a 
contest between the parties, their contention was 
allowed to prevail, and the property was re¬ 
stored back to them. Thereupon, on 9th June 
1943, the decree-holder made an application for 
vacating the final decree made as aforesaid on 
13tb August 1941, and for making a fresh final 
decree as against the defendants first and second 
parties who had been found by the Court to be 
the real heirs of Mt. Walian, the mortgagor. 
This application the Courts below have refused 
on the ground that the rights of the decree-holder 
in the preliminary decree for sale merged in the 
final decree prepared by the Court, and that 
nothing further could be done after what had 
happened by way of drawing up of the final 
decree and the execution of that decree ending 
in sale of the property and delivery of the same. 
The lower appellate Court has further observed 
that, after the proceedings under R. loo of o. 21, 
Civil P. C., had terminated in favour of the real 
heirs of Mt. Walian, defendants first and second 
parties, the plaintiff should have started a fresh 
suit under r. 103 of o. 21 , Civil P. C. Hence this 
second appeal by the plaintiff. 

[8] It has been contended on behalf of the 
appellant by Mr. Sanyal.that the plaintiff, who 
bad obtained a correct preliminary decree against 
the mortgagor herself, should not be barred 
against his real rights of selling the property 
effectively in pursuance of that decree by a mis- 
taken substitution proceeding taken by the 
decree-holder on wrong information. He has 
further pointed out that the application for a 
fresh final decree was made within three years 
from the expiry of the period of grace allowed 


by the preliminary decree, and that there is no 
question of abatement of the suit by the non¬ 
substitution of the real heirs of the deceased 
judgment-debtor, Mt. Walian. On the other 
hand, it has been contended on behalf of the res¬ 
pondents, the real heirs of Mt. Walian, that the 
plaintiff is now without any remedy at law, and 
that whatever rights be had have been exhausted 
by the drawing up of the final decree and the 
exe-3ution of that decree resulting in the sale of 
the property and the delivery of possession in 
favour of the decree-holder. The contention, in 
effect, is that the mistake in the substitution of 
the heirs of Mt. Walian made by the decree- 
holder, hojia fide though it may be, is fatal to 
any fresh proceedings being taken at bis instance 
even though the fact remains that the property 
has not been effectively sold and the possession 
of the property has come back to them as a result 
of the proceedings under o. 21, R. 100, Civil P. C. 
Such a contention the Court will not allow to be 
made successfully unless it finds itself helpless in 
the matter. The case came before me sitting 
singly, and, as no precedents were placed before 
me which should cover the present controversy 
between the parties, I referred the case to a 
Division Bench for final hearing. It baa now 
come before us, and, after bearing the parties, 
we reserved judgment in order to consider our 
reasons for the decision of the case. 

[ 4 ] It should be noted at the outset that on 
the day the application for making a fresh final 
decree was made, that is to say, on 9tb June 1943, 
the right to apply for such a decree had not 
become barred by limitation, as the period of 
grace expired on lotb June 1941. In the events ■ 
which have happened, already noted above, the 
proceedings taken for substitution in place of the 
deceased mortgagor have proved infructuous. 

As the mortgagor died after the passing of the 
preliminary decree, no question of abatement of 
the suit can arise, even on the assumption that 
the application of 9tb June 1943, is also deemed 
to be an application for making substitution of 
the real heirs of the deceased judgment-debtor, 
disregarding the previous substitution proceed¬ 
ings; but it has been argued by Mr. Mojibur 
Babmau for the respondents that, their applica¬ 
tion under B. 100 of o. 21, Civil P. 0. having been 
allowed, the only remedy available to the decree- 
holder was to institute a suit under B. 103 of 
O. 21 of the Code. That contention would have 
been well-founded if the decree-holder bad taken 
the attitude that the order passed by the Court 
under R. 100 of o. 21 of the Code was erroneous. 

But in the present case the decree-holder has 
accepted the position as found by the Court in 
that proceeding, namely, that the defendants first 
and second patties are the real heirs of the 
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deceased judgmeDt.debtOL\ Hence, the present 
application is not to set aside the order passed 
by the Coart under R. 100 of O. 31 of the Code 
but in pursuance of that decision. The‘decree- 
holder, by applying for having a fresh final 
decree prepared as against the real heirs of the 
deceased judgment-debtor, is admitting that the 
judgment in that proceeding was correct, and 
that the previous final decree obtained against 
the defendants-Srd party was a mere surplusage 
which does not effectively carry out the direction 
of the Court given in the preliminary decree, 
namely, that the mortgaged properties be sold in 
execution of that decree, on being made final. 
The question, therefore, resolves itself to this : 
what is the remedy of the decree-bolder in view 
of the circumstances brought out above? 

[5] In the case of Kali Charan Nath v. 
Sukkoda Sundari Debi, 20 0. w. N. 58 : (a. i. r. 
(9) 1916 Oal. 661), a Division Bench of the 
Calcutta High Court held that the remedy of the 
decree-holder was either, (l) to have the decree 
vacated, the suit restored, the real representatives 
brought on the record, and a new decree made 
against them or ( 2 ) to institute a suit on the 
judgment and obtain a decree thereon against 
those representatives. But their Lordships in that 
case did not discuss the circumstances in which 
a fresh suit on a judgment could lie. In that case 
the defendant in a suit for money had died dur-' 
ing the pendency of tbh suit leaving a will 
appointing certain persons as his executrices. 
The plaintiff, not being aware of the will or the 
provisions of the will, brought the natural heirs 
on the record in place of the deceased defendant, 
and got a decree against them. Execution of the 
decree was opposed by the executrices. It was 
held by their Lordships that the objectors, not 
being parties to the decree, were not bound by 
the same, and that the decree could not be execut¬ 
ed against the estate in their hands. It will be 
noticed that the facts of that case are not on all 
fours with the present case. In the present case 
the preliminary decree has rightly been obtained 
against the mortgagor herself. The 6nal decree 
has only to work out the rights of the parties in 
accordance with the preliminary decree. Hence, 
what was necessary after the death of the mort¬ 
gagor after the passing of the preliminary decree 
was to sell her estate in the presence of her legal 
representatives so that they might have exercis¬ 
ed the right of redemption; what has happened 
is that the real representatives, not having been 
brought on the record by substitution, had not 
the opportunity of redeeming the property on 
payment of the decretal sum. In the circumst¬ 
ances of the present case, therefore, it is not 
necessary for the decree-bolder to institute a fresh 
suit on the judgment. ^ 


[6] Furthermore, it is doubtful if such a suit 
would lie—see in this connection the judgment of 
a Division Bench of the Calcutta High Court in 
the case of I^aharajd, Sir Bameshwar Singh 
Bahadur v. Srimati Jancshiuari Bahooasin, 
19 C. L. J. 19 : (a. I R. (l) 1011 cal. 263). In that 
case, in circumstances though not exactly similar 
to the present case but on an analogous ground, 
their Lordships held that a fresh suit on the 
judgment was not maintainable. It has been 
settled as long ago as 1878 by the Full Bench of 
the Calcutta High Court in the case of Assama- 
them Nessa Bibee v. Boy LutcUmeci>ut Singh, 
i cal. 142 : (2 c L. B. 223), that, if some of 
the heirs of the deceased judgrnent-debtor in a 
mortgage action were not impleaded on the death 
of the mortgagor, their interest did not pass as 
a result of the sale held in execution of a decree 
obtained against only some of the real representa¬ 
tives of the deceased mortgagor. In the present 
case the position is worse still, as the real heirs 
of the judgment-debtor bad not been impleaded 
at all, and altogether wrong persons were substi-' 
tuted on account of the mistake of the decree-1 
holder. Hence, it is dear, on the authority of 
the Full Bench of this Court in the case of 
Ajablal v. Haricharan, 23 Pat. 528 : (A. i. R 
(32) 1945 Pat. i) that the estate of the mort¬ 
gagor is not bound by such a sale. The position, 
therefore, is that, by his mistake, the decree- 
holder has obtained orders for substitution and 
a final decree on that basis which is wholly in- 
operative. The result, therefore, is that the estate 
of the mortgagor has not been sold, and the pre¬ 
liminary decree passed against the mortgagor 
herself bad not been effectively made into a final 
decree. Can it be said that the inadvertent mis¬ 
take of the decree-bolder in bringing wrong 
persons on the record has for ever deprived him 
of the fruits of his decree? In my opinion, there 
is no warrant for such a conclusion. The decree 
drawn up against wrong persons without the 
real legal representatives being brought on the 
record is a mere waste-paper, and the decree- 
holder has wasted his time and money over such 
an infructuous proceeding. As the decree-holder 
has not been culpably negligent, and, as a matter 
of fact, has been vigilant enough to institute 
the proceedings for a final decree within the time 
allowed by law, he is, in my opinion, entitled to! 
a fresh final decree as against the real lepiesent-' 
atives of the deceased judgment-debtor. 

[ 7 ] The Court has inherent jurisdiction to do 
complete justice between the parties, and is not 
powerless to pass such orders as may be neces- 
sary for the ends of justice. Section 151 of the 
Code has clearly saved that power of the Court, 
especially in such cases as the present where 
the Code is silent as to the remedy available to 
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a party who has been diligent in the pursuit of 
his litigation but has made a tona fide mistake 
on a question of fact. I would, therefore, set aside 
the orders of the Courts below, and allow this 
appeal. I would further direct that the case be 
remitted to the Court of hrst instance for prepar¬ 
ing a fresh final decree impleading the real legal 
represeptatives of the deceased judgment-debtor. 
There will be no order as to costs here or in the 
Courts below, that is to say, each party will 
bear its own costs throughout, in the very special 
circumstances of this case. 

Ramaswami J.— I agree. 

Appeal alloxoei. 


A. I. R. (36) 1949 Patna 262 [C, N, 77.] 

Das and Nabayan JJ. 

Baghunandan Yadav and another _ Peti. 

tioners v. Province of Bihar—Opposite Party^ 

Criminal Miec. Kos. ^GSand 469 of 1948, Deoidod 
on 27th October 1948. 


Criminal P. C. (1898). S. 491—Order under, can¬ 
not be reviewed—No successive applications on 
same facts are maintainable—Common Law of 
England has no application in India— Criminal 
P. C. (1898), Ss. 369 and 56iA. 

In tbe matter of issuing writ of habeas corpus, the 
jurifdiction of H^gh Courts in India is governed by 
o. 491. Common Law of England Las no application. 


Hence in India it is not open to a detenu to a^-k for t 
review of an order already made under S. 491 
buccessive applications on the eame facts cannot b( 
made for a writ of habeas corpus. EntertHiniog of c 
second application on the same facte would amount 
to a review of the earlier judgment and would be 
clearly barred by S. 369. Such a juri-diciioc cannol 
be exercised under S. 561A: A. I. R. (15) 1928 p C 

22 and A I. r' 

(35) I9l8 Dorn. 326 (SB) liel. on. fPara 11 

Annotation— (MG-Com.) Criminal P. C, S. 369 

Ilf S- 561-A. N. 2, Pt. 4. 

^^c^sion is opposed to the 
tm B^nch decision of East Put^jab H-gh Court In 

E. P. 67) In which 

dten^lr^o™. 


Thakur Prasad~{or Petitioners. 

Government Advocate—ior tbe Crown. 

Narayan J.— These are two applicalious under 
8 . 491. Crim.ual P. C. Criminal MiscclUneoua 
Case No, 468 of 1948, arises out of an applica- 
tion fiU-d by one Ragbunandan Yadav who had 
Bled two previous applications on the same 
grounds, one of which was disposed of by myself 
and by my Lord the Chief Justice and the other 

“y brother 

Imam J. Crimiual Miscellaneous no. 469 of 1948 
arises out of an application 61ed by one CbbedU 
lal who had also filed a previous application on 
the same grounds which was di«posed of by my 
Lord tbe Chief Justice and my brother Imam J. 
A preliminary objection has been taken on behalf 


of the Province of Bihar, and it is this that no 
second application lies on the same grounds which 
were tbe subject matter of tbe previous applica¬ 
tion. The applicant’s learned lawyer has relied on 
a Privy Council decision reported in Eshugbayi 
J2jleh) V. Officer, administering the Government 
of Nigeria, A. I. B. (15) 1928 p. 0.300, which lays 
down that each Judge of Supreme Court of Nigeria 
has jurisdiction to entertain an application for a 
writ of habeas corpus in term time or in vaca¬ 
tion, and that be is bound to bear and determine 
euob an application on its merits notwithstand¬ 
ing that some other Judge of the same Court has 
already refused a similar application. It would 
appear from the judgment of his Lordship the 
Lord Chancellor that the common law of Eng¬ 
land applies in Nigeria. In India we are not 
guided by tbe common law of England, but by 
the statute as embodied in the Criminal P, 0. 
Section 491, Criminal P, C., lays down inter alia 
that any High Court may, whenever it thinks 
fit, direct that a person illegally or improperly 
detained in public or private custody within the 
limits of its appellate Criminal Jurisdiction be 
eet at liberty. Sub-section ( 2 ) of this section lays 
down that the High Court may, from time to 
time, frame rules to regulate the procedure in 
cases under this section. This Court baa not 
framed rules as contemplated by sub-section (2) 
•of s. 491, It has however been argued before us 
that under S. 661 A, Criminal P, 0., this Court 
has got tbe inherent power to make such 
orders as may be necessary to give effect to any 
order under this Code, or to prevent abuse of the 
process of any Court or otherwise to secure the 
ends of justice, and we are asked to review the 
orders, already passed under 8. 491, under the 
inherent power of the Court. But, in our opinion, 

8 . 869 which lays down that save as otherwise 
provided by this Code or by any other law for 
the time being in force, or, in the case of a High 
Court established by Royal Charter, by the Let¬ 
ters Patent of euch High Court, no Court when 
it bds signed its judgment, shall alter or review 
tbe same, except to correct a clerical error. The 
previous applications were considered on their 
merits, and were disposed of because a Bench of 
this Court was of opinion that they had no merits. 
These applications were not dismissed on teebni. 
cal grouede and without any consideration of 
their merits. Mr. Thakur Prasad was wrong in 
asking us to apply the Privy Council decision 
and bis view that the previoos applications were 
not disposed of on merits is also wrong. The 
previous applications were dismissed after consi¬ 
dering tbe grounds of detention, and though 
instead of writing a long judgment, a Bench of 
this Court passed tbe order in a single line dis¬ 
missing the applications, the provisions of S. 369 
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would be applicable and another Bench of this 
Xlourt cannot review or alter the order passed 
on the previous applications. I am supported in 
the view which I have taken by a deci^^ion of the 
Allahabad High Court in Haidari Begam v. 
Jawad All Shah, 56 ALL. 271; (a. I. B. (21) 
1934 ALL. S2 : S5 Cr. L. J. 499) and by a decision 
of the Special Bench of the Bombay High Court 
in Malhari Bamaji Chikaie v. Emperor, 49 
Or. L. J. 460 : (a. 1 . B. (35) 1948 Bom. 826). In 
both these cases, it was pointed out that it was 
not open to a detenu to ask for a review of an 
order already made under 8 . 491 and that succes. 
sive applications could not be made for a writ of 
habeas corpus on behalf of a detenu. Their 
Lordships negatived the contention that the 
common law of England was applicable and held 
■that the entertaining of a second application on 
the same facts would amount to a review of the 
earlier judgment and would be clearly barred by 
S. 869, Criminal P. C. We respectfully agree 
with the view which has been taken by the 
jopeoial Bench of the Bombay High Court and 
^by a Division Bench of the Allahabad High 
‘Courti and we are of opinion that these applica¬ 
tions on the same grounds, which were taken 
up in the previous applications cannot be enter- 
t^ed. The applications are dismissed. 

[3l Das J. — I agree that these two applies- 
iions must fail on the preliminary ground that 
successive applications under S. 491, Criminal 
P. 0. cannot be entertained. As at present ad. 
vised, I agree with the view expressed in the 
Allahabad and Bombay decisions referred to by 
my learned brother. In the Allahabad decision a 
ceference was nodonbt made to B, 8 of the Buies 
made by that Court. 1 have not been able to 
trace any corresponding rule in the Buies of this 
Court, but as pointed out by Cbagla G. J. in the 
Bombay decision, the Allahabad decision was 
based not merely on a rule framed by that Court, 
but on the broad principle that this H^gh Court 
has not the common law right of issuing a writ of 
habeas corpus, but has orly the power, conferred 
upon it by s. 491 of the Code. 

R.G.D. Applications dismissed. 
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Agarwala C. j. and Narayan J. 

Bijoyanand Singh and others—Petitioners 

y, Doma Dusadh and others—Opposite Party. 

Criminal Bevns. Nos. 193. 194, 195 and 196 of 1940, 
Decided on VOtb .Tu'y 1948 from order of District 
ifagistrate, Sbababud. D/- 23rd December 1947. 

(a) Bihar Bakasht Disputes Settlement Act (Xlfl 
(13] of 1947). Ss 3. Sand 14—Relerence of dispute 
to board—Notification in Gazette essential — Ab¬ 
sence of Dotilicatioa — Effect—Section 6 does not 

«pply. 


Section 3, Bakasht Disputes Settlement Act, 1947, 
requires in tho ca>^e of each dispute that the Provincial 
Government fbali issue a notificqiion n ferring the dis¬ 
pute to the board of arbitrators. Where the powers of 
the Provincial Government arc exercised b; tbo District 
Magistrate by virtue of a nnti6cation delegating the 
Government’s powers to him under S. 14, a notification 
under S. 3 referring the dispute to the arbitrators must 
be issued by the District Magistrate. The word “noti¬ 
fication” has been defined in the Bihar General Clauses 
Act, and in 8. 4, snb-s. (36) “notification” means a 
notification in the Gazette. The foundation of the 
power of the Provincial Government under S 3, or of 
the District Magistrate under S. 14, is the publication 
of a notification in the Gazette, and until such a noti¬ 
fication is published, a reference to a board of arbitra¬ 
tors, although purporting to be under the Act, is not in 
law under the Act so as to attract the piovisioos of 
S. 6. 

Where, therefore, the proceedings under S. 145, Cri¬ 
minal P. C. relate to a bakasht land and the dispute 
is referred to a board of arbitrators by the Di^^trict 
Magistrate under the Bihar Bakasht Disputes Settle¬ 
ment Act, 1947 but no notification about the reference 
is published in the Gazette, there is no reference under 
the Act and S. 6 of the Act does not apply so as to 
have the effect of staying the proceedings under S. 145, 
Criminal P. C. [Para 1} 

(b) Bihar Bakasht Disputes Settlement Act 
(XIII [13] of 1947), Ss. 5 and 6—S. 5 when applies 
— Section does not affect provision of S. 6 or give 
jurisdiction to board when reference is not under 
Act. 

Section 6 applies only to an order of the Provincial 
Government and does not even purport to apply to an 
order made by a District Magistrate by virtue of the 
power delegated to him by the Provincial Government. 
Moreover the section only provides that in the case of 
an order of the Provincial Government appointing a 
board or any chairmen or member of tho board that 
ordrr ahall not be called in question in any manner. It 
does not affect the provisions of S. 6 which operate to 
stay of pro.-eedmgB under S. 145, Criminal P. C., only 
when a dispute is referred to a board under the Act. 
Unless the dispute is referred under the Act, S. 5 doea 
not and cannot confer juriodiction on a board of arbi¬ 
trators to settle the dispute. [Para 2} 

(c) Bihar Bakasht Disputes Settlement Act (XIII 
[13] of 19t7). S. 8 (4) — Reference not under Act— 
S. 8 (4) cannot validate board’s decisions. 

It is obvious that the orders of a board of arbitrators 
are only valid if the board is acting within jurisdiction 
in the matter of a dispute referred to it under the Act. 
Where there is no reference under the Act by reason of 
the omission to publish a notification under 8 3, 8 . 8 
(4) does not operate to validate the decision of the board. 

[Para 4} 

Bald&o Sdhay and Oorakh ifath Singh 

— for Petitlonerg, 

A. C. Sinha — for Opposite Party. 

Agarwala C. J. — These four applications 
arise out of pioceediogs which were initiated by 
the Sub-divisional Magistrate under s. 146, Gri. 
minal P. C. The proceedings commenced as 
long as 28th July 1947, on the basis of a police 
report suggesting action under 8. 144, Criminal 
P. G., against both parties to an alleged dispute 
regarding land. On ist August 1947, the Magis¬ 
trate converted the proceeding into one under 
8 . 145. On 6tb Novemter 1947, the second party to 
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the dispute asked that the matter be referred to 
an arbitration board under the Bihar Bakaabt 
Dispute Settlement Act. 1947, and the Sub-divi- 
sional Magistrate, on this petition, directed that 
a reference be made to the District Magistrate 
and the cass be put up again on I7th of Decern, 
her 1047. That is the last order in the order sheet 
and, apparently, nothing has been done in the 
proceeding since then. The present appllcatian 
to this Court is by the first party to that dispute, 
praying that the Sub-divisional Magistrate be 
directed to proceed with the determination of the 
dispute. It has been held again and again by 
this Court that when a proceeding is initiated 
under s. 145 it must be carried through to its 
conclusion unless either party to the dispute is 
able to convince the Magistrate that there is no 
dispute or that the dispute has ceased to exist. 

In such a case the Magistrate is authorised by 
Bub-s. (5) of s. 146 to cancel his order and stay 
the proceeding. In the present case there was no 
question of either party • convincing the Magis. 
trate or trying to convince him that there is no 
dispute or that the dispute has ceased to exist. 

The Magistrate, therefore, was bound to continue 
the 0 nquiry and to determine which party was in 
possession. It was contended by the opposite party, 
however, that the Sub-divisional Magistrate hav¬ 
ing referred the matter to the District Magistrate, 
and 1he District Magistrate on that reference 
having purported to constitute a board of arbi- 
trators and refer the dispute to that board by 
an order dated i23rd December 1947, the Sub-divi- 
sional Magistrate has no jurisdiction to proceed 
with the enquiry into the dispute under s. 145 . 
bor this contention reliance is placed on S. 6, 

Bihar Bakasht Disputes Settlement Act, 1947 . 

That section declares that where a dispute is 
referred to a board “under this Act,” then, not- 
withstanding anything contained in any other 
law, any proceeding under 8. 145 , Criminal P C 
pendmg m regard to the whole or part of the 
aubject-matter of the dispute shall be discon- 

^ “““"ded that, if in the present 

natance the dispute had been referred to a board 
under the Act,” the effect of the reference would 
have been to attract the provisions of this section 
so ae to necessitate stay of tho proceeding under 

P- 0. What has to be investigated, 

0 the board under the Act." The manner of 

,hi arbitration board under 

the Act 13 prescribed by s. 3 of the Act, which is 
as follows : 

“If in the opinioa of the Provincial Governmeot it is 
necessary or expedient so to do for the maintenance of 
peace or public order or for any other sufficient reason, 
the Provincial GoTernment may, by notification, refer 

any dispute.to a Board to ba appointed by the 

Provincial Government in this behalf. ’» 


A. I. R. 

Section 14 of the Act empowers a Provineiab 
Government, by notification, to delegate the 
powers vested in it by B. 3 to any officer not 
below the rank of District Magistrate subordinate 
to Proviucial Goverument. Although we have^ 
not been shown a notification by the Provincial 
Government delegating its power under S. 3 to 
the District Magistrate in this ease, it may be 
assumed that such a notification has in fact been 
published. That, however, is not sufficient for 
the purpose of the Act. Section 3 requires in the 
case of each dispute that the Provincial Govern¬ 
ment shall issue a notification referring the, 
dispute to the board of arbitrators. Where the, 
powers of the Provincial Government are exer 
cised by the District Magistrate by virtue of a 
notification delegating the Government’s powers 
to him under 8. 14, a notification under S. 3 
referring the dispute to the arbitrators must be 
issued by the District Magistrate. No such noti-' 
fication.hss been proved in the present case and 
the petitioners denied that any such notification 
was issued. An opportunity was given to th?'* 
advocate of the opposite party to produce the 
Gazette containing the notification, if any. He 
has been unable to do so, although he has searched 
the Gazette. Jfc was argued by him, however, 
that the word "notification” in s. 3 merely means- 
a notice, and he has referred to a document pur¬ 
porting to be a notification by the District Magis- 
trate which was served on the present petitioners.. 
That, however, is not sufficient. The word" noti- 
fication” has been defined in the Bihar General 
Clauses Act, and in s. 4 sub-s. (36). "notification” 
means a notification in the Gazette. The founda' 
tion of the power of the Provincial Government 
under s. 3, or of the District Magistrate under 
S. 14, is the publication of a notificaticn in thei 
Gazette, and until such a notification is published, 
a reference to a board of arbitrators, aUhougb| 
purporting to be under the Act, is not in law 
under the Act so as to attract the provisions o£i 
S. 6. ' 

[ 2 ] It was next contended that this Court is 
precluded from holding that the board of arbi¬ 
trators in this case W’as not properly constituted, 
or that it had no power to hear the dispute, by 
reason of the provisions of s. 5 of the Act. That 
section is as follows ; 

“No order of the Provincial Government appointin'^ 
a Board or any person as chairman or member of a 
Board shall be called in (jufstion in any manner.” 

[3J It will be observed that this section applies 
only to an order of the Provincial Govemipent 
and does not even purport to apply to an order 
made by a District Magistrate by virtue of the 
power delegated to him by the Provincial Govern-, 
ment. Secondly, the section only provides that 
in the case of an order of the Provincial Govern-* 
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ment appotnUng a boai^ or any chairman or 
member of the board that order shall not be 
called in question in any manner. It does not 
affect the provisions of s. 6 which operate to 
stay of proceedings under 8.145 only when a 
dispute is referred to a board under the Act. 
Unless the dispute is referred under the Act. s. 5 
does not and cannot confer jurisdiction on a 
board of arbitrators to settle the dispute. As I 
have already indicated, it cannot be held that 
the dispute has been referred to a board under 
the Act unless a notiffcation has been issued, 
either by the Provincial Government or the 
District Magistrate as required in s. 3. 

[4] Dastly, it was contended that the view I 
have indicated above may lead to an anomalous 
position by reason of the provision of s. 8 (4) of 
the Act which gives finality to orders made by a 
board of arbitrators. It is obvious, however, that 
the orders of a board of arbitrators are only valid 
if the board is acting within jurisdiction in the 
matter of a dispute referred to it under the Act. 
Where there is no reference under the Act by 
reason of the omission to publish a notification 
under 8. 8, s. 8 (4) does not operate to validate 
the decision of the board. 


held on a registered lease for a term exceeding one 
year, or (3) that they are held ou a lease, written or 
oral, for a period of one year or less. [Para Gj 

(d) T. P. Act (1832), S. 106 — Possession under 
void lease—Tenancy-at-will arises — Tenant pay- 
ing rent reserved in lease - Lease from year to 
year may be presumed. 

Where a person enters into possession of land under 
a void leaie, be is not a trespasser, but a tenant at 
Will under the terms of ibe lease in all other respects 
except the duration of time, that when he pays or 
agrees to pay the rent therein expressed to be reserve 1 
be becomes a tenant from year to year upon the terms 
of the void lease so far as they are applicable to, and 
not inconsistent with, the yearly tenancy: A. J. R. (24) 
1937 Pat. 554, Foil. [Para 71 

Annotation: (’45 Com) T. P. Act, S. 105, N. 19: 

S. 106, N. 6. 


(e) T. P. Act (1882), S. 106— Lease from year to 
year—Duration is uncertain. 

A lease from year to year is a periodic lease which 
continues from period to period. Such a lease is one 
of uncertain duration which does not purport to be for 
any definite period as the interest of the lessee does 
not terminate at the end of the period. A tenant from 
year to year has an interest for one year certain with 
a growing interest during every year thereafter spring¬ 
ing out of the original contract and as parcel of it : 
(1894) I Q. B. 164 and (1690) 2 Salk 414, Rel. on. 


Annotation ; (’45-Com.) T. 
S. 106, N. 16. 


[Para 8] 
P. Act., S. 105. N. 31; 


[5] Tbd result is that the rule must be made 
absolute and the Sub-divisional Magistrate must 
now proceed with the hearing of the proceedings 
under S. 145, Criminal P. C. 

Narayan J. — I agree. 

Order accordingly. 


A. I. R. (36) 1949 Patna 265 [C. N. 79.] 


L. K. Jha and Sliambhu Prasad Singh _ 

_ for Appellant. 

JJ, C. Dc and A. K. ChatUrji and B. iV. Bai 

—for Respondent. 

Agarwala C, J.— This is an appeal by the 
plaintiff under the Letters Patent from a deci¬ 
sion of Ray J. Plaintiff is the proprietor of the 
Ramgarh Raj, the management of which was 
taken over by the Court of Wards in 1913 in tbo 
time of his grandfather. It was restored to the 
plaintiff’ on his attaining majority in 1937. 


Agarwala C. j. and Meredith J. 

Rama, Bahadur Kainahshya Naram Singh 
— Plaintiff—Appellant v. Harkhu Singh — 
Defendant — Respondent. 

L. P. A. No. 56 of 1947, Decided on 29th September 
1948, from judgment of Bay J., reported in A. 1.11. 
(35) ma Pat. 438. 

(a) Bengal Court of Wards Act (IX [9) of 1879), 

S. 15— “Any other person”—A manager appointed 
by the Court of Wards is “any other person” for 
the purposes o! S. 15. (Para 3J 

(b) Bengal Court of Wards Act (IX [9] of 1879), 
S. 39— Zerai lands — Creation of new holding in 
— Power of manager — Manager has no power to 
create new holding in zerat land without sanction 
of Court : A. I. R. (35) 1943 Pat. 160, Btf. [Para 5] 

(c) Chota Nagpur Tenancy Act (VI [6] of 1908), 
Ss. 19 and 43 — Privileged lands — Occupancy 
rights in— Acquisition of —Bar against acquisition 
—Conditions to be proved stated. 

In order to bar the acquisition of occupancy tights 
in landlord’s privileged lands it is necessary to show: 
(1) that the lands are landlord’s privileged lands with¬ 
in the meaning of S. 118 (a); (2) either that they are 


C 2 ) The ancestors of the' defendants held 
village Lowlang in mukarrari under the Raj. 
After the death of the then mukarraridar without 
male issue, the Court of Wards* manager, on 
behalf of the Raj, sued to resume the village. 
He also claimed rs. 1639 as mesne profits be- 
tween the date of the death of the last mukar- 
raridar and the institution of the suit. The 
present defendant, as heir of the last mukarrari. 
dar, alone entered a defence. The suit was 
decreed ex parte and the present defendant 
satisfied the claim for mesne profits. The mana¬ 
ger then settled with him 20.36 acres of zirat 
land inkbatas 1 , 2 and 28 of village Lowlang op 
an annual rental of rs. 35.15.0. The suit out of 
which this appeal has arisen was instituted for 
recovery of this land. It succeeded in the first 
Court except with regard to a part of the claim 
for mesne profits. On appeal by the'defendant 
the suit was dismissed. Thereafter, the plaintiff 
preferred a second appeal to this Court, which- 
was dismissed. 
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[3] The Coart belotv Laving found that the 
settlement with the defendant wag not vitiated 
by reason of any mala fidea on the part of the 
manager of the Court of Wards, the first ques¬ 
tion that falls for consideration is whether the 
settlement with the defendant was void by rea¬ 
son of lack of authority iu the manager to make 
it. This requires a consideration of certain pro. 
visions of the Court of Wards Act and the rules 
framed under it. Section 14 of the Act empowers 
the Court of Wards (which, by definition, means 
the Board of Revenue) through its manager to 
do all such things requisite for the proper care 
and management of any property, of which it 
may take or retain charge under the Act. Sec- 
lion 16 empowers the Court to exercise the power 
conferred on it by the Act 

"through the Commisfiionera of the divisions and 
the Collectors of the districts, in which any part of the 
property of disqualified proprietor may be situated, or 
through any other person whom it may appoint for 
the pnrpose." 

By the same section the Court of Wards is also 
authorised to delegate any of its powers to such 
Commissioners or Collectors or other persons as 
aforesaid. The manager appointed by the Court 
of Wards is "any other person" for the purposes 
of this section. By s. 18, the Court of Wards is 
empowered to sanction the giving of leases or 
farms of (he whole or part of any property 
under its charge. Apart from the general power 
conferred on the manager by s. 14 "to do all 
such things requisite for the proper care and 
management of the property," 8. 39 provides 
that 

"Every manager appointed by the Court shall have 
power to manage all property which may bo commit¬ 
ted to his charge, to collect the tents of the land en¬ 
trusted to him, as well as all other money due to the 
ward and to grant receipts therefor, and may under 
the orders of the Court, grant or renew suoh leases and 
farms as may be necessary for the goad management of 
the property." 

The power of granting or renewing leases under 
this section, it w'ill be observed, is subject to the 
order of the Court.- In the present case, it has 
not been shown that the Court of Wards 
ordered or sanctioned the settlement of the land 
in dispute with the defendant. If, therefore, the 
validity of the settlement depended on the powers 
conferred on the manager under S. 39. it would 
undoubtedly be void. 

U) It is. however, contended on behalf of the 
plaintiff tliat the Courtof Wards delegated to the 
manager the power of granting leases which the 
Court itself possessed by virtue of the provisions 
of s. 18. This delegation, it is argued, is effected 
by the rules framed by the Court of Wards in 
exercise of the powers conferred on it by S. 70 
of the Act. That section empowers the Court to 
make rules consistent with the Act inter alia 


for the better fulfilment of the purposes of the 
Act. The particular rule relied upon for this 
purpose is R. 72 w’hich occurs in Section III of the 
Rules. This section enumerates the powers 
which the Court has delegated to the Manager 
under 8 . 16 of the Act, Rules 72, as it stood at 
the time that this land was settled with the 
defendant, was as follows : 

"Under 8.16, to sanction settlements or re settlements 
of raiyats* holdings either at higher or lower rents than 
were paid previously .... when the rental of each 
holding so settled or re settled does not exceed Rs. 60." 
Prima facie^ this rule merely delegates to the 
manager the power to settle or re-settle raiyati 
holdings when the rental of the holding does not 
exceed Rs. 50. It does not delegate to the man¬ 
ager the power to create new holdings in zerat 
land. This view of the rule, namely, that the 
manager’s delegated powers are confined to 
existing holdings, and does not include the 
power to create a new holding, is supported by 
the words "either at higher or lower rents than 
were paid previously." This rule, however, was 
amended later on 16tb July 1926, that is to say, 
three years after the defendant’s settlement, 
(and has since been renumbered as R. 66.) It 
now stands as follows : 

‘‘Under S. 18 to sanction the creation of occupancy 
or Doo'occupancy holdings or the re-settlemeot of hold¬ 
ings with occupancy or non-occupancy raiyats at higher 
^or lower rents than were paid previously.. , When the 
rental of the bolding so created or re-settled does not 
exceed Rs. 60." 

In the rule as it now stands the words “at higher 
or lower rents than were paid previously" can 
refer only to cases of re-settlement and not to 
cases of the creation of a new holding. But these 
words in the former R. 72 appear to apply both 
to cases in which land is settled and to cases in 
which it is re-settled. But this rule, moreover, 
applies only to raiyati land as was held in the 
case of the old rule in Kamakshaya Narain 
Singh v. Eheya &fian, A. I. R. (35) 1948 Pat. 
160 : (26 Pat. 143). With regard to that case, 
however, it is pointed out on behalf of the defen¬ 
dant that, althougb^a settlement of zerat land 
by an unregistered lease was held to be bad for 
want of registration, the settlement of kakasht 
land was upheld. The reason for that, however, 
is obvious. Bakasbt lands are raiyati lands for 
the time being in the possession of the landlord. 
They do not cease to be raiyati lands merely 
because the landlord has purchased the raiyati 
interest. Rule 228 is also relevant to this view. 
That rule provides that ordinarily landlords’ pri¬ 
vileged lands shall be settled only for a year at 
a time. Thereby it is implied that they should 
not be settled on such terms as to deprive the 
proprietor permanently of them as would be the 
case if they were settled with a settled raiyat of 
the village otherwise than as provided by 8. 43, 
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Chota Nagpur Tenancy Act, This rule, which 
indicates the policy of the Court of Wards not to 
convert zerat lands into raijati lands, will not, 
however, prevent that result in all ca«es. 

[ 5 ] I am satished, on a consideration of the 
relevant provisions of the Act and tbe old Buies, 
that the manager had no power to create a new 
holding in zerat lands without the sanction of 
the Court of Wards, and, therefore, in so far* as 
the manager purported to do so in the present 
case, the settlement is not binding on the plain* 
tiff. But that is not the end of the matter. It still 
has to be considered whether, apart from the 
settlement the defendant has acquired any statu¬ 
tory right which operates as a bar to his eviction 
by the plaintiff. 

[6] It is not disputed that the defendant is a 
settled raiyat of the village. Section 19, Chota 
Nagpur Tenancy Act, which occurs «refaBp. IV, 
provides : 

"Every person who is a settled raiyat of a village. . . 
shall subject to the provisions of S. 43, have a right of 
occupancy in all lands for the time being held by him 
as a raiyat in that village." 

Section 43 provides : 

"Notwithstanding anything contained in Chap. IV, a 
right of occnpaooy shall not be acquired in.. . (a) land¬ 
lord’s privileged lands referred (o in cl. (a) of S 118, 
when they are held by a tenant on a registered lease, 
for a term exceeding one year or on a lease, written or 
oral, for a period of one year or less." 

In order to bar tbe acquisition of occupancy 
rights, therefore, it is necessary to show: (l) that 
the lands are landlords' privileged lands within 
the meaning of s. 118 (a); (2) either that they are 
held on a registered lease for a term exceeding 
one year, or (3) that they are held on a lease, 
written or oral, for a period of one year or lees. 
It was contended on behalf of the defendant that 
there is no evidence that the lands in dispute are 
landlords' privileged lands within the meaning 
of S. 118 (a) which occurs in Chap. 14 of the Act. 
The heading of this chapter is: "Record of Land- 

lords' privileged lands." Section 119 provides: 

"The Provincial Qjvernment may, by notihcatlon, 
direct a Revenue Officer to make a survey and record 
of all lands in any specified local area which are land¬ 
lords' privileged lands within the meaning of cl. (a) uf 
8. 116." 

[ 7 ] In tbe record of rights of 1910, the lands 
in suit were entered as landlords’ privileged 
lands, and there is a presumption of correctness 
attaching to that entry. We muet, therefore, take 
it in the present case that these lands are land, 
lords’ privileged lands within the meaning of 
S. 118 (a), and that, therefore, occupancy rights 
cannot be acquired in them if they are held on 
the conditions prescribed by s. 43(a). Tbe defen¬ 
dant is not holding under a registered lease for a 
term exceeding one year for in the view which 
1 take, the settlement by tbe manager was void, 
lit is now settled, however, that when a person 


enters into possession of land under a void lease, 
he is not a trespasser, but a tonant-at will under 
the terms of the lease in all other respects except 
tbe duration of time, and that when he pays or 
agrees to pay the rent therein expressed to be 
reserved, he becomes a tenant from year to year 
upon tbe terms of tbe void lease so far as they 
are applicable to, and not inconsisteut with, tbe 
yearly tenancy : liahindra CJuindra Gkosh v. 
Mahtha Gaiiri Singh, 18 P. L. T. 618 : (a. I. R. 
(24) 1937 Pat. 554). The fails of that case wore 
that a certain village was granted by way of 
kborposb, the grant being terminable on tbe ex¬ 
tinction of tbe male line of the grantee, as in tbe 
present case. The latter granted a mukarrari of 
one of the villages, which was tbe subject-matter 
of the grant to the predecessor-in-interost of the 
defendants about forty years after tbe death of 
tbe original grantee. The plaintiffs, who wore the 
proprietors ana successors of tbe grantor, sued to 
eject the defendants, having In the meanwhile 
accepted rent from them. It was held that the 
eff'oet in law of the payment of rent by the de¬ 
fendants to tbe plaintiff's and its acceptance by 
tbe latter was that a new tenancy was created, 
which was similar in all other respects to the 
original tenancy of tbe defendants under tbe 
grantee, except as to tbe duration of time, with 
tbe result that tbe defendants became tenants 
from year to year undtr tbe plaintiff's. It has 
been denied that the present plaintiff accepted 
rent from tbe defendants. It appears, however, 
that at tbe time when tbe estate was restored to 
the plaintiff a proceeding was pending for the 
realisation of arrears of rent in tbe Court of tbe 
Certificate Officer under tbe Public Demands 
Recovery Act. Tbe plaintiff continued those pro¬ 
ceedings and realised tbe rent in execution of the 
certificate that was issutd. In these ciroum- 
stances, it must be held that the plaintiff ac- 
cepted rent from the defendant, for, if bo wished 
to repudiate the defendant’s tenancyt he could 
have withdrawn tbe certificate proceedings or 
refused to accept tbe rent that was awarded in 
those proceedings. 

[8j It now remains to consider whether tbe 
defendant holds on a "lease, written or oral, for 
a period of one year or less." It has been con- 
tended on behalf of tbe plaintiff that even if the 
status of the defendant be that of a tenant from 
year to year, be is bolding on tbe lease for a 
period of one year. A lease from year to year, 
however, is a periodic lease which continues from 
period to period : Bowen v, Anderson, (1894) 1 
Q B. 164 : (42 W. B. 2:Jo) Such a lea-^e is one of 
uncertain duration which does not purport to be 
for any definite period as tbe interest of the 
lessee does not terminate at the end of tbe period. 

A tenant from year to year has an interest for 
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one year certain with a growing interest during 
every year thereafter springing out of the original 
contract and as parcel of it : Jbegg Strudtoichy 
(1690) 2 Salk. 414. The status of the defendant, 
therefore, is not that of a lessee for a period of 
one year or less within the meaning of s. 43 (a). 
That section, therefore, does not bar him from 
acquiring a right of occupancy in the disputed 
land, and he, being a settled raiyat of the village, 
must be held to have acquired such a right. It is 
significant to observe that, prior to its amend¬ 
ment in 1920 in 3. 43 (a) for the words "a lease 
written or oral, for a period of one year or less,’^ 
the words were “a lease year by year.'* In that 
respect the language of the original Chota Nagpur 
Tenancy Act was similar to the language of the 
corresponding section of the Bihar Tenancy Act 
which has not been altered. In the Chota Nagpur 
Tenancy Act, however, the secticn has been 
altered as indicated. 

[9] The result, therefore, is that the appeal is 
dismissed with costs. ' 

Meredith J. — I agree. 

v.B.B. Appeal dismissed* 
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SiNHA AND RaMASWASJI JJ. 

The Governor‘General in Council — Appel¬ 
lant V. Kasiram Marxvari — Respondent* 

A. F. A. D., No. 473 of 1947, Decided on 19th 
Aaguet 1948, from decree of Addl. Diet. Judge, Mon- 
gbyr, D/- 4th January 1947. 

(a) Limitation Act (1908), Art. 31—Starting point 
of limitation—No particular date specified for deli¬ 
very - Question when goods ought to be delivered 
is one of fact. 

The question “when the goods ought to be delivered” 
is essentially a question of fact. There is no universal 
or inflexible rule that time must begin to run from the 
expiry of the ordinary period of transit. If no particular 
date is specified for delivery it must be determined as a 
matter of what is reasonable having regard to the cir* 
cumstances of the contiact and the conduct of the par* 
ties. [Para 2] 

Where no date was specified for delivery of goods 
consigned by railway and the correspondence between 
the parties showed that the consignor had received a 
reply from the railway authorities that the matter was 
being inveitigated and it- was patent that the plainiifl 
bad filed the suit for damages for non-delivery within 
one year from the railway’s refusal to deliver the con¬ 
signment# 

Held that ft could not be held that the plaintiff had 
brought the suit more than a year from the expiry of 
the reasonable time within which the goods should have 
been delivered : A. I. R. (10) 1923 All. 22, Eel. on; 
A. I. R. (12) 1925 Lab 478, Dislirg. [Para 2] 

Annotation—{*42-Com.) Lim. Act, Art. 31, N, iQ. 

(b) Railways Act (1890),S. 77—‘‘Loss”~Meaning 
—Loss does not include non-delivery. 


Non*deUvery does not constitute *loss,’ within the 
meaning of S. 77, and no notice under that section is 
necessary in a suit for damages for non-delivery of a 
consignment: A. I, R. (16) 1929 Pat. 109, Foil. [Para 3] 

Annotation.—(’46-Man.) Railways Act, Section 77,. 
N. 2, 3. 

(c) Railways Act (1890), Ss. 77 and 140—Notice 
on Chief Commercial Manager whether sufficient 
[Quare.), 

Qlicere: Whether the service of notice of claim em 
the Chief Commercial Manager was adequate witbLa> 
S. 140: A. I. R. (13) 1926 Pat. 413. Ref. [Para 3] 

Annotation.—(’46-iIan.) Railways Act, S, 77, N. 5; 
S. 140, N. 1. 

(d) Civil P. C. (1908), S. 80 and O. 6, R. 17—No 
averment in plaint that notice under S. 80 had 
been served even though such notice was in fact 
served—Amendment of plaint to include such aver¬ 
ment is competent : A. 1. R. (22) 1935 Pat. 86, Foil. 

[Para 41 

Annotation.—(’44-Com.) Civil P. C., S. 80, N. 17. 

(e) QLvil P. C. (1908), S. 80—Variance between 
notice and plaint—Suit against railway for dama> 
ges—Name and residence of plaintiff mentioned in- 
notice—Fact that parentage of plaintiff was not 
given and amount claimed in notice did not exactly 
correspond with amount claimed in suit, is not 
sufficient to invalidate notice. 

Id a suit against the railway administration for 
damages where the notice mentions the name and 
residence of the plaintiff, merely because the parentage 
of the plaintiff was not given or that the amount men- 
tioued did not exactly tally with the amount subse¬ 
quently claimed in the suit, is not eufficient to'invali- 
dats the notice: 40 Cal. 503, Disting. [Para 41 

Annotation.—{’44*Com.) Civil P. C,. S. 80, N. 19. 

N. C, Ghose and P. E. Bose. - for Appellant. 

B. C. De and Kanhaiyaji.— (oc Respondent. 

Ramaswami J.— In the suit which is th& 
subject to this appeal the plaintiff alleged that 
on 11th August 1942 a consignment of piece-goods 
bad been booked from Natbnagar to be delivered 
to him at Jamalpur. The railway authorities 
/ailed to make delivery of the consignment iu 
spite of repeated demands. The plaintiff, there¬ 
fore, claimed a sura of Bs. 1050 as the price of 
the piece-goods. The defendant traversed the 
plaintiff’s claim alleging that on 20th August 1942 
the'consignment was looted at Sultangunj by a 
violent mob. The defendant asserted that there 
was no negligence on his port, and the plaintiff 
was not entitled to be compensated. The defen¬ 
dant further pleaded that the suit was barred 
under Act. 31, Limitation Act. The Subordinato 
Judge found that the defendant did not prove 
that the consignment was looted or destroyed 
on account of mob violence. He further held that 
the suit was not barred under Art. 31, Limita¬ 
tion Act. Accordingly he granted a decree in 
favour of the plaintiff. The Additional District 
Judge has affirmed the decree. The defendant 
has instituted this appeal. On his behalf learned 
counsel presented three arguments. 

[2] In the 6rat place, learned counsel main¬ 
tained that the lower Courts were erroneous to 
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hold that the suit was not barred by limitation. 
Article 31 provides for period of one year, from 
the date "when tbe goods ought to have been 
delivered’*. For the appellant, it was pointed 
out that in para 2, of the plaint it was specifi¬ 
cally stated that in ordinary course tbe goods 
should have been delivered on I6th August 1042 . 
Learned counsel argued that this ought to be the 
date from which the period of limitation ought 
to be computed.. In support of that contention 
reference was made toSecrefftry of Statew The 
Dunlop Buhher Co, Lid., 6 Lab. 301: (a. I. R 
( 12 ) 1935 Lah. 478). But that case must be clearly 
distinguished for one of the five bundles in 
question was actually delivered on 25th Febru¬ 
ary 1921. The Court, therefore, inferred that 
the four remaining bundles ought to have been 
delivered on the same date which would hence 
be the date from which tbe period of limitation 
waste be computed. On tbe contrary, in Jugal 
Kishore v, G. I. P. Bly., 45 ALL 43; (a. I. R. (10) 
1923 ALL. 22 ), on 28th August 1918, the plaintiff 
made over certain bales of cloth to the Great 
Indian Peninsula Railway Company at Bombay 
for transmission to Chunar. As tbe goods did not 
arrive at Chunar, the plaintiff began to make 
enquiry about them both from the Great Indian 
Peninsula R!y. Company and from the East 
Indian Railway Company, to whose line tbe goods 
would in the ordinary course of business have 
been transferred. For considerably over a year 
the plaintiff was put off by various statements 
on the part of tbe Railway Administration to the 
effect that the matter was being enquired into. 
Ultimately he instituted a suit for damages on 
Slat March 1920. The Allahabad High Court held 
that in the circumstances the suit was not barred 
by limitation whether Art. 80. or Art. 31, Limita¬ 
tion Act, 1908, was considered applicable to tbe 
facts. Now the question "when the goods ought to 
be delivered** is essentially a question of fact. 
We cannot recognise any universal or inflexibe 
rule that time must begin to run from the expiry 
of the ordinary period of transit. If no particular 
date is specified for delivery, it must be deter- 
mined as a matter of what is reasonable having 
regard to tbe circumstances of tbe contract and tbe 
conduct of the parties. In the present case there 
is evidence that the plaintiff had written to the 
Chief Commercial Manager who replied that 
the ipatter was being investigated (letters Ex. 3 
to 3F and 6 to 6B). Ultimately, on lat February 
1947, tbe Chief Commercial Manager informed 
tbe plaintiff that tbe consignment was destroyed 
by mob violence (vide Ex. 16). It is patent 
that the plaintiff filed tbe suit within one year 
from the defendant’s refusal to deliver the 
jooDsignment. In the circumstances of the case 
iwe are unable to hold that the plaintiff has 


brought the suit more than a year from the ex- 
piry of a reasonable time within which the goods 
should have been delivered. 


[ 3 ] Id the second place, learned counsel for 
the appellant contended that no valid notice has 
been served under S. 77, Railways Act. It is 
however admitted that t-he plaintiff served notice 
(Ex. 2 ) on the Chief Commercial Manager, 
Claims. Learned counsel referred to s. lio, 
Railways Act, which provides that: 

“Any notice nutboriEed by Ibia Act to be served on a 
Railway Administration may bo served in tbe case of a 
Railway administered by tbe Governnicnt or a Native 
State on the Manager”. 

For the appellant it was contended tbfft the 
notice should have been served not on the Chief 
Commercial Manager but on the General Mana- 
gor of the Railway Administration. Reference 
was made to E. I. Bly. Co. v. Bhimraj Srilal 
5 pat. 488: (A. I. R. (IS) 1926 Pat. 413) in which 
the High Court held that the service of notice of 
tbe claim on the Traffic Manager was not a 
sufficient compliance with the requirements of 
8. 140, Railways Act. It is, however, unnecessary 
to examine tbe question whether tlie service of 
notice on the Chief Commercial Manager was 
adequate, for, in our opinion, no notice under 
S. 77 was necessary to be served in the present* 
case. In Jaisram Bamrekha v. G. I. P. Bly , 
8 pat. 645: (A. I. R. (16) 1929 Pat. 109) a Division 
Bench held that non-delivery did not constitute 
'loss’ within the meaning of s. 77, and no notice 
under that section was necessary in a suit for 
damages for non-delivery of a consignment, 
Kulwant Sahay, J. referred to the Full Bench 
decisions Puran Das v.East Indian Bathvay 
Co., 6 pat. 718 : A. I. R. (14) 1927 Pat. 234) in 
which the learned Judges expressed the opinion 
that the word "loss" did not include non-delivery 
in Risk Note Form B. In G. I. P. Bly. v. Gopi 
Bam Gouri Shanker, (a. I. R. ( 15 ) 1928 Pat. 
270 : 7 Pat. 192) the question was raised with 
reference to s. 77, and Rosa J. after exa- 
mining the decision considered that the word 
"loss" in that section did not include non-deli- 
very. We are bound to adopt these previous 
decisions. In the present case, it is manifest, 
from tbe plaint that tbe plaintiff did not accept 
tbe defendant’s claim that there was loot or 
loss. On the contrary, the plaintiff sued for com¬ 
pensation merely for non-delivery of the two con- 
signmenta. In our opinion no notice under 8 .77 
of tbe Act was necessary to be served on the de¬ 
fendant. 


[4] Lastly, it was urged that the appellant 
that in the original plaint there was no averment 
that notice under 8. 60 bad been served on the 
defendant. By a subsequent amendment dated 4 th 
December 1945 the plaintiff inserted Para. 8 A in 
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'tbe pliiinf. in which be alleged that notice under 
S. 60 brd hten served on tbe defendant. Learned 
counsel argued that tbe Court ought not to have 
permitted the amendment and the plaintiff’s peti¬ 
tion ought to have been rejecfed for non-com¬ 
pliance with terms of S. 60, Civil P. C. Learned 
counsel maintained that the plaint should be 
deemed to have been presented not on litb 
August 1942 but on 4tb December 1945 when the 
amendment was made. In support of that argu¬ 
ment learned counsel did not cite any autho¬ 
rities. On tbe other hard, in Tipan Prasad 
Singh v. Secretaiy of State, A. I. R. (22' 1935 
Pat. 8G ; (154 I, C. 103), Fazl Ali J. ruled that 
the Court w’as competent to allow such an amend- 
ment, if in fact notice under S. 80 bad been 
served as required by that section, on the Secre¬ 
tary of State. It is hence not possible to accept 
the argument of tbe appellant that the suit should 
have been taken to bo instituted on 4th December 
1945, and that in consequence the suit was barred 
by time. Fur tbe appellant it was argued that 
notice under S. 80 was not valid since the 
parentage of the plaintiff was not mentioned 
therein. It was also contended that in the notice 
under S. 80 the amount claimed did not exactly 
correspond to the amount subsequently claimed 
by tbe plaintiff in tbe suit. Learned counsel 
^relied upon Bhola Nath Roy v. Secretary of 
State for India, 40 Cal. 603 ; (16 I. c. 8i9). But 
that cp-se ought to be clearly distinguished. A suit 
. was brought by 63 plaintiffs against the Secretary 
of State for India in Council and others, and tbe 
notice of tbe suit contained the names, descrip- 
tioDS and places of resi ience merely of tw'oout of 
the 68 plaintiffs. The High Court held that such 
a notice was insufficient and did not fulfil the 
requirements of tbe statute. But in the preeent 
case it is not disputed that tbe notice did men¬ 
tion tbe name and residence of the plaintiff. 
.Merely because tbe parentage of the plaintiff was 
not given or that the amount mentioned did not 
exactly tally with the amount subsequently claim¬ 
ed in tbe suit, it is not possible to bold that tbe 
notice w'as invalid. In tbe present case, we are 
satisfied that the requirements of S. 80 have been 
-legally complied with. 

[6) For tbe appellant learned counsel argued 
that tbe lower Court was erroneous to find that 
tbe consignment in question was not destroyed 
or looted by mob violence at Saltangunj as alleg¬ 
ed by the defendant. It was contended that there 
was no evidence to support tbe finding of fact. 
In our view this contention is extravagant. Both 
tbe Courts had before them evidence on which 
they properly found that the defendant failed to 
prove that tbe consignment bad been looted or 
destroyed. It is not possible to impeach this 
finding of fact in second appeal. 


A. I. R- 

[6] In ray opinion, this appeal must be dis- 
missed with costs. 

Sinha J _I am of the same opinion. 

v.B.B, Appeal dismissed, 
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Shearer and Reuben JJ. 

Dhanraj Mills limited liability Co. — Ap¬ 
pellants V. Narsingh Prasad Boobna and others 
— Respondents. 

A. F. 0. 0. No. 65 of 1947, Decided on 5th May 1948, 
from order of Addl. Sub-Judge, Patna, D/- 16th 
December 1946. 

(a) Civil P. C. 0908), S. 20—Cause of action 
and part of cause of action—Meaning of. 

Tbe expression “cause of aolion” and “part of tbo 
causeof action” must be taken as meaning, respectively, 
tbe material facts and any material fact in tbe case for 
the plaintifi : (1889) 22 Q. B D. 12^ Bef. [Para 9] 

Annotation : ('44-Com.) Civil P. C., S. 20 N. 14. 

(b) Contract Act (1872), Ss. 4 and 39—Renuncia¬ 
tion or dtsclaimer of contract takes place where it 
is communicated. 

An ofTer is made not at tbe place where, if it is made 
by letter, the letter is put into tbe post, but at tbe place 
where tbe letter is delivered. Similarly, tbe acceptance 
of an ofier takes place at tbe place where tbe accept¬ 
ance is communicated. Tbe post office is tbe agent of 
tbe sender of tbe letter or telegram and not tbe agent 
of tbe addressee. Therefore, when there bus been a 
renunciation or disclaimer of a contract, tbe renunoin- 
tiODor disclaimer takes place when and where it is com¬ 
municated to tbe other party to tbe contract '. A. I. B. 
(H-i) 1947 Pat. 134. RH. on; A. 1. R. (18) 1931 Cal. 
659 and 49 Cal. W. N. 123, Rot foil. [Para 9] 

(c) Contract Act (1872), S. 39— Renunciation or 
disclaimer oi contract to be elfective must be com¬ 
municated to other party — Court at place of com¬ 
munication of renunciation can try suit for breach 
ol contract—Civil P. C. (1908), S. 20. 

Any disclnimer or renunciation of a contract to be 
efltctive must be communicated to the other ptrty to 
tbo contract. Uolese and until it is coiumunicatcdv 
there is no such disclaimer or renuDciati«.n as would 
entitle tbe other party to it to cxb^c^^e its option either 
to sue immediately for damages or to await ibe period 
hied (or tbe performaoce of tbe contract and then sue 
if it is not performed Thus the disclaimer or reouDcia- 
tioo is not complete Until it is comniuuicuted and, 
therefore takes place at tbe place where tbe communi- 
catioo IS ma-ie and uot at the place where the letter or 
telegram containiDg tbe disclaimer or renuociation is 
de^patcbed. And tbe Court at tbe place where such 
coinmuDCiation of renuncution of tbe coniracl is com¬ 
plete bus got jurisdiclLoo to try tbe suit for damages 
lor breach ol the contract : A. I. B. (34) 1947 Pat 134, 
Foil (Para 9} 

Annotation : {’44-Com.) Civil P.C., S. 20 N. 18. 

Ycawant Bachaji Bege and Syed Rass 2 n 

• _for Appellants. 

P. R. Das, Nand Lai Utwallia and Sachtdanand 

Prasad — for Be?poodeDta. 

Shearer J. —This appeal arises out of a 
decree passed by the learned Additioral Subor¬ 
dinate Judge of Patna, referring to arbitration a 
suit to recover damages for breach of contract. 

The contract in question was entered into on 


Dhanraj Mills L. L. Co. v. NaiTsingii Prasad (Shearer J .) Patna 27 j 


1949 

19tb Kovember 19S9, by one Mnrlidhar Latb, 
aotiog as the agent of the plaintiffs, who are 
olotb merchants ID Patna *City, and the defen. 
dant, which is a limited company and is the 
owner of the Dbanraj Cotton Mills at Bombay. 
The person whoact^d on behalf of the company 
was one Batngopal Buia, who was a Director of 
the Dbanraj Mills Limited and the Managing 
Director of Bam Gopal Ganpat Bai & Sons, Li. 
mited, who were the Managing Agents. Under 
this contract the Dbanraj Mills were to supply 
to the plaintiffs 2001 bales of dhotis, the goods to 
to be delivered in instalments during the 6rst sis 
months of 1940 *'as and when manufactured/’ The 
contract was in a printed form containing a large 
number of conditions. On ISth November 19S9, 
there was added in manuscript a clause which 
has led to the litigation and which was in these 
terms: 

*‘This contract is made under a clear nnderstanding 
that the management want to work the mill nigbtsbift. 
If, however, the management does not work the mill 
night shiit, or tU'p working night shift due to increase 
in labour charges or whatsoever any other reason the 
contract will be cancelled without claiming anj allow¬ 
ance by the buyers. Whatever goods of the coniract 
then ready will be taken delivery of by buyers at con¬ 
tract rate.*' 

According to the plaintiffs, their agent, Murli. 
dbar, bad no authority to vary the contract in 
this way and, in any event, his consent to the 
variation made in the contract as originally con. 
oluded was obtained by means of fraud. The 
defendant, on the other band, asserted that Mur. 
lidbar bad full authority from the plaintiffs and 
asserted, moreover, that Murlidhar had agreed 
on 12th November 1939, that the company should 
be entitled to renounce the contract if it was 
decided not to work a night shift or if the work* 
ing of a night shift bad to be stopped. It was, it 
was contended, a mere accident that the clause 
added in manuscript in the printed form w'as 
signed by Murlidhar on 13tb November 1939, and 
not on the previous day. It was said that, while 
the contract was being made out Bamgopaiji 
had been called away to attend a meeting and, 
instead, of waiting to have the contract com. 
pleted and signing it on the following day, Mur. 
lidbar insisted on signing so much of it as bad 
already been made out on that day, as it was 
an auspicious day, being the Moctfat Diwali. 

[2] Bam Gopol Buia in bis evidence endeavour¬ 
ed to make out that on 12th November 1939, be 
had not considered, or seriously considered, the 
possibility of introducing a night shift in the 
mills. According to him, it was Murlidhar who 
suggested this to him knowing that the mill was 
not likely to be in a posnion to supply 2001 tales 
of dhotis unless it worked anight bhift. Murlidhar 
had, he said, pressed him to enter into the con- 


tract on the specific understanding that, if even¬ 
tually it was found impossible to work a night 
shift, the mill would bo entitled to renounce the 
contract. It is quite clear that the mill would 
have been unable to fulfil this contract unless, 
during some part of the period, it woikcd by- 
night as well as by day. Ram Gopal’s story that 
on 12th November 1939, the idea of woiking a 
night shift bad not been seriously considered by 
him, and that, as soon as be put it before the 
director in charge of the working of the mills the 
latter prouounced it to be quite iinfeisible, is 
however absurd. Mr. Edward, the director, 
who, according to Ram Gopal, vetoed the pro¬ 
posal was not put into the witness-box. Another 
employee of the mills, Har Prasad, was much 
more frank and straightforward tb.an Ramgopal. 
This man admitted that, prior to I2tb November 
1939, steps bad been taken to instal or add to 
the electric lights in the mill and also to arrange 
for extra labour. There is also evidence to show 
that on SOtb November 1939, when the mill reno- 
unced the contract, large purchases of raw cotton 
had been made. It is, in my opinion, perfectly 
clear that, when the contract was entered into, 
both parties to it assumed that a night shift was 
to be worked. The learned Subordinate Judge 
appears to have assumed that, as the plaintiffs 
knew that the contract was entered into on the 
understanding that the mill was to work by 
night as well as by day, they must also have 
known that a clause had been inserted in the con¬ 
tract to provide against the possibility of the night 
shift not being worked or being discontinued. 
Clause 16 in the printed form provides inter alia 
for oases in which the mill worked short time or 
bad to be temporarily closed down. Couusel for 
the appellants has suggested that the clause 
which was added in manuscript on I3tb Novem- 
her 1939, is very similar to cl. 16 in the printed 
form. As will appear later, I am unable to. take 
this view of the matter. For the present, it is 
enough to say that the conduct of the plaintiffs 
and also of their agent, Murlidhar, is wholly in- 
consistent with the plaintiffs having been aware 
prior to 20th November 1939, when they received 
a copy of the contract, that a condition bad 
been inserted in it under which it was to be at 
the option of the defendant company to work or 
not to work a night shift and, in the event of its 
deciding not to work the night shift, to renounce 
the contract. 

[3} Shortly after signing the contract on 12tb- 
Novemberl9S9, Murlidhar sent a telegram to the 
plaintiffs, intimating that be bad done so. This 
telegram ehows that Murlidhar bad also sent a 
letter to the plaintiffs. This letter was not pro. 
duced at the trial, and the learned Subordinate 
Judge seems to have inferred from this that, if 
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it had been produced, it would have contained 
some reference to the clause which waa added to 
the contract next day. ^Yhile I agree with the 
learned Subordinate Judge that this letter was a 
material document and that it should have been 
iroduced, I am satisfied that it cannot possibly 
have contained any reference to this particular 
matter. It appears that, after despatching the 
telegram, Mudidbar endeavoured to get into 
telephonic communication with the plaintiffs, 
Lut was unable to do so. Murlidhar, however, 
telephoned again to the plaintiffs on the next 
day. It has been shown that this telephone call 
was put through at 13.48 hours, which was an 
hour or two before tbe contract, as it stood ori¬ 
ginally, was varied. It may, I think, safely bo 
assumed that, if Murlidhar had, in his letter, said 
anything about a provision in the contract relat¬ 
ing to the possibility of a night shift not being 
worked or, if worked, being discontinued, he would 
have said something about it also in his telephone 
conversation. Now, on I4th November 1939, the 
plaintiffs sold 251 bales out of tbe 2001 bales they 
bad ordered from tbe Dhanraj Mills, and on I6th 
November 1939, they sold another 101 bales. It 

is, in my opinion, quite impossible to suppose for 
a moment, that they would have sold these com¬ 
paratively large quantities of the goods they bad 
ordered from the defendant company if they had 
known or oven suspected that the goods might 
not be delivered. I am satisfied that the plain- 
tiffs knew nothing about this clause in the con¬ 
tract until they received a copy of it, and I am 
also satisfied that they did not receive this copy 
until 20lh November 1939. Immediately on see- 
ing it the plaintiffs wrote to tbe defendant com¬ 
pany and also to their agent, Murlidhar, asking 
Murlidhar how it had come to be inserted and 
asking him also to got it deleted. On 25tb No¬ 
vember 1939, which must have been very shortly 
after Murlidhar received this letter from his 
principals. Bam Gopal sent a telegram to the 
jilaintiffs asking them to come to BoLubay by tbe 
first available train as Murlidhar was “quarrell¬ 
ing” with them. The story of Bamgopal that 
the trouble between Murlidhar and himself had 
arisen in consequence of Murlidhar wanting him 
to advance money to him out of monies with 
him belonging to tbe plaintiffs is, on tbe face of 

it, a pitiful falsehood. It is, I think, manifest 
that tbe reason why Bamgopal sent for the 
plaintiffs was that Murlidhar, in accordance with 
the instructions he had received, was pressing him 
to work the night shift, and for some reason 
or other he was unwilling either to do this or to 
delete the disputed clause in the contract. The 
plaintiffs or at least one of them, remained in 
Bombay for tbe better part of two weeks, endea- 
vouring to come to some amicable and satis¬ 


factory arrangement with the defendant com¬ 
pany, although on 30th November 1939, the 
defendant company had formally renounced the 
contract. To sura up, I am completely satisfied 
that tbe plaintiffs were unaware that any clause 
of this kind w’as to be inserted in the contract and 
that, if they had been made aware of the inten¬ 
tion of Bamgopal to insert it, they would never 
have agreed to it. 

Cl] As I have already said, the case which 
Bam Gopal attempted to make out was that 
Murlidhar had agreed to tbe insertion of this 
clause on I2th November 1939, and that, if it was 
not in fact inserted in tbe contract until I3tb 
November 1930, this was due to a pure accident. 
Tbe learned Subordinate Judge has subjected 
this part of tbe evidence of Bamgopal to a 
searching critical analysis, and it is unnecessary 
for me to go into it. It is enough for me to say 
that, on the face of it, the story which Bam 
Gopal told was in tbe highest degree unconvin¬ 
cing, and that Murlidbar’s story that nothing 
about the insertion ot a clause of this kind was 
said to him on 12th November 1939, is corrobo- 
rated in more than one way. In tbe first place, 
there is the letter which tbe defendant company 
sent to tbe plaintiffs on 2 nd March 1940. This 
letter was sent in reply to a letter sent by the 
plaintiffs to the defendant company, intimating 
that they proposed to institute a suit for damages. 

It may safely be presumed that before this letter 
of 2nd March 1940 was despatched by the defen- 
dant company it had received very careful con¬ 
sideration and, in fact, it was admittedly drafted 
by a man who was not merely a director of the 
company but was also a solicitor. Now, this, 
letter contains the following passage : 

“This contract referred to in your notice under reply 
was also entered into by tbe said Marlidhac Lath aa 
aforesaid. It was signed by Mr. Murlidhar Lath on 12th 
November 1939. But subsequently on 13th idem certain 
matters not clearly indicated in tbe terms of tbe con* 
tract were settled and reduced in writing by an endorse* 
meut on tbe contract itself, which was duly signed by 
Mr. Murlidhar Lath." 

This is wholly inconsistent with tbe evidence 
given by Bam Gopal at the trial and wholly con¬ 
sistent with the evidence of Murlidhar that it was 
not until after be bad put through tbe telephone 
call to his principals at Patna, that he was asked 
by Bam Gopal and Jwala Prasad to sign the addi¬ 
tion which bad been made to tbe contract. Then, as 
I have already said, it may quite safely ha assumed 
that when Murlidhar telephoned to the plaintiffs 
on 13th November 1939, he said nothing whatever 
to them about this matter. In this situation, tbe 
case, it is clear, must be dealt with on the 
assumption that there was a concluded contract 
on 12th -November 1939, and that there was a 
variation of this contract on ISfch November 1939. 
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Mr. P. R. Das, for the respondent, contended 
that once an agent had entered into a contract 
he was functus officio and had no authority to 
vary or cancel it subsequently. In this connection 
Mr. P. R. Das referred to Blaoklurn v. Schotes, 
(1310) 170 E. R. 3177 and Stefanos Xenos v. 
Francis D. Wickhavi, L. R. 2 Eng. &. ir. App. 
cas. 296. These decisions, however, appear to 
relate to the extent of the authority of particular 
kinds of agents and I very much doubt if they 
are of general application. In any event, in the 
view which I take of the matter, it is not neces- 
sary for me to go into this point. 

[5] The learned Subordinate Judge came to 
the conclusion that Murlidhar had authority to 
agree to a condition t)f this kind and that, in any 
event, if he did not, the plaintiffs had led the 
defendant company to suppose that he bad. 
Before entering into this contract Murlidhar bad 
been in Bombay for some two or three months 
and had entered into two other contracts on 
behalf of the plaintiffs, one on lith September 
1939, and that the other on 15th September 1939. 
the former being for the purchase of lOl bales 
and the latter for the purchase of 149 bales. The 
learned Subordinate Judge attached very groat 
importance to the circumstance that, before en¬ 
tering in either of these contracts, Murlidhar had 
apparently not communicated with the plaintiffs. 
On this point, however, the learned Subordinate 
Judge appears to have been mistaken. There is 
on the record a telephone trunk call bill (ex. ll (c)) 
ehowing that these calls were put through to the 
building in which Murlidhar was then staying in 
Bombay. In other words, this document goes a 
very long way to corroborate the evidence given 
by Murlidhar and the plaintiffs that, before 
signing the contracts which he did on 14th Sep¬ 
tember 1939, and 16th September 1939, Murlidhar 
bad got into communication wuth the plaintiffs 
and bad obtained their consent to his doing so. 
There is also otr the record another telephone 
trunk call bill (ex. ll) showing that on nth 
Kovember 1939 a trunk call was put through to 
the plaintiffs from the office of Ram Gopal. 
There is no reason not to suppose and, in fact, it 
was apparently conceded, that this telephone call 
was put through by Murlidhar and that the 
reason why Murlidhar put it through was that 
he wished to obtain the consent of the plaintiffs 
to the contract which he signed on the following 
day. One point which, in this connection, is of 
very great importance and which the lower Court 
has altogether omitted to consider, is the rela. 
tionship in which Murlidhar stood to the plain¬ 
tiffs. Whether Murlidhar was, as the plaintiffs 
Baid, in receipt of a monthly salary, or whether, 

AS Bam Gopal said, be was remunerated by a 
-share in the profits made by the sale of the goods 
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made by the Dhanrnj Mills for the plaintiffs, 
there is no doubt that, substantially, his position 
was that of a mere servant of tbo plaintiffs. 
Moreover, he was a servant who had entorod 
their employment only some three months or so 
prior to the signing of the contract. Again, 
Murlidhar w’as in no sense a purchasing agent 
of the plaintiQs who had been sent by them to 
Bombay primarily to purchase cloth. Ilis main 
duty, io is clear, was to supervise or keep a check 
on the cloth which was made by the Dhanraj 
Mills for the plaintiffs and to see that it was of 
good quality and conformed to a pattern which 
would make it readily saleable in Bihar. It is 
true that before signing this contract, be had 
signed two other contracts, but it is important to 
notice that immediately before the latter con- 
tracts were signed the giimashta of the plaintiffs, 
Sbeo Bbagwan, had been in Bombay and bad, 
it 'is clear from the telegrams which he sent to 
the plaintiffs, discussed the placing of an order 
with the defendant company. Farther, before the 
contract with which wo are now concerned was 
signed, one of the plaintiffs, Dabi I’rasad, had 
been in Bombay and had admittedly discussed 
the matter with Ram Gopal, and, when he left 
Bombay, Ram Gopal had intimated to him that 
he would communicate his acceptance or refusal 
of it or make a counter offer through Murli- 
dbar. Lastly, it has to be remembered that the 
defendant company w'as in the habit of using 
printed forms for the contracts into which they 
entered. In my opinion, it is quite impossible to 
suppose, for a moment, that the plaintiffs gave 
Murlidhar authority either to buy so large a 
quantity of cloth as 2001 bales of dhotis or to 
enter into any contract which was not in the 
printed form used by the defendant company. 

[6] It may be said, and has been said, that 
what is material is not the extent of the authority 
which the plaintiffs actually gave to Murlidhar 
but the extent of the authority which the defen¬ 
dant company was led to believe Murlidhar peg- 
sessed. This was the point of view from which 
the matter was approached by the learned Sub¬ 
ordinate Judge. The learned Subordinate Judge 
attached very great importance to the conversa¬ 
tion which took place between Ram Gopal on 
the one band and Sbeo Bbagwan and Murlidhar 
on the other, when Murlidhar arrived in Bombay. 
The conclusion to which the learned Subordinate 
Judge ultimately came on this matter was based, 
mainly, on the ground that Ram Gopal had not 
then been told quite explicitly that Murlidhar 
bad no authority to sign a contract unless and 
until he bad communicated with the plaintiffs 
and obtained their consent to his doing so. It is 
obviously difficult to attach much weight to 
accounts of a conversation which had taken 
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place some six or seven years before the persons 
who spoke to it gave their evidence. Moreover, 
it is, in my opinion, quite wrong to isolate, as it 
were, this particular incident. The real question 
is this : did the plaintiffs by their conduct do 
anything to lead Ram Gopal to suppose that 
Murlidhar had authority to sign a contract com 
taining a clause of ibis kind on bis own initiative? 
Now, Ram Gopal was perfectly well aware that 
Murlidhar was not, in the ordinary sense of the 
term, a purchasing agent, but was employed 
primarily by the plaintiffs to see that the dhotis, 
which were made by the Dhanraj Mills con¬ 
formed to a certain specification. Also, if Ram 
Gopal did not know that before signing the two 
earlier contracts Murlidhar had telephoned to 
the plaintiffs, he must quite certainly have known 
that he bad telephoned to the plaintiffs on Uth 
November 1939, as this telephone call was put 
through from his own premises. If the matter 
had rested there, I should have found it extre¬ 
mely difficult to say that the plaintiffs had done 
anything which, as it were, estopped them from 
contending that Murlidhar bad a very limited 
authority indeed. There is. how’ever, one other 
matter which is most damaging to the defendants 
and it is that, when Bam Gopal asked Murli¬ 
dhar to put bis signature to the added clause in 
the contract, he called in Jwala Prasad. Jwala 
Prasad has no connection whatever with the 
Dhanraj Mills, although he is the father-in-law 
of Ram Gopal. But Jwala Prasad is also the 
Joofa of the plaintiffs and the conclasion, to my 
mind, is irresistible that he was called in order 
to induce Murlidhar to consent to do something 
which he might otherwise have refused to do. 
Murlidhar’s story, which I see no good reason to 
suppose was not substantially true, was that be 
proposed to consult the plaintiffs on the telephone 
and that Jwala Prasad persuaded him not to do 
so, giving him to understand that as be himself 
was a close relation of the plaintiffs, there could 
not be anything objectionable in the added clause 
and the plaintiffs would not object to it as it 
-had been inserted in bis presence and with bis 
concurrence. The conduct of Bam Gopal in call¬ 
ing in Jwala Prasad in this way is, in iny opinion, 
inooDsietent with bis having been under any hona 
fide impression that Murlidhar bad authority 
from the plaintiffs to vary the contract as he 
did. In the result then, differing from the learn¬ 
ed Subordinate Judge, I am of opinion that, in 
varying the contract which bad been concluded 
on the previous day, Murlidhar quite clearly 
exceeded the authority which bad been delegat¬ 
ed to him. 

[ 7 ] In coming to the conclusion that some 
deception or trick bad been practised on Murli¬ 
dhar by Ramgopal and Jwala Prasad and that 


it was, in consequence of this deception or trick* 
that Murlidhar had. signed the contract, the 
learned Subordinate Judge relied mainly on the 
evidence of Ram Gopal himself. As I have al¬ 
ready indicated, Ramgopal pretended that it waa 
not until the negotiations for this contract com¬ 
menced that the idea of working a night shift 
ever occurred to him, that the idea was put into- 
bis head by Murlidhar, that no preparations bad 
been made for working a night shift and that he 
never seriously contemplated introducing one, 
that although be consulted the director in charge 
of the Mills he knew that the proposal would 
at once be vetoed and that it was, in fact, veto¬ 
ed as soon as it was made. This part of Bam- 
gopal'sevidence is, from beginniDg toend, a pal¬ 
pable tissue of falsehoods and Mr. Rege, for the 
appellant, did not seriously dispute this. What 
the learned counsel contended was that if this 
evidence was so wholly unconvincing, it was 
wrong for the lower Court to attach any impor¬ 
tance to it whatever. This criticism is, I think, 
not unfounded. Counsel for the appellant then 
went on to contend that the evidence of Murli¬ 
dhar was also unsatisfactory and could not be- 
wholly veracious, as, if it had been, it could hava 
been corroborated in more than one way. In 
the ffrst place, it is said, the letter which Murli¬ 
dhar admittedly wrote to the plaintiffs in reply 
to the letter .which they sent to him on 20 t]> 
November 1939, may be presumed to have con¬ 
tained a fairly accurate account of the conversa¬ 
tion which took place between Murlidhar on the 
one hand and Ram Gopal and Jwala Prasad on tho 
other. This letter, it is said, could and ought to 
have been produced. Again, it must be conced¬ 
ed there is force in this criticism. Then, it is 
said that an inference adverse to the plaintiffs 
ought to be drawn from their omission to put 
Jwala Prasad into the witness-box. There iSi 
however, on the record, a copy of a letter written 
by Debi Prasad to Jwala Prasad, asking him to 
give the plaintiffs an account of what took place 
on 18th November 1989. It is admitted, or at 
least was not disputed, that Jwala Prasad never 
replied to this letter. Jwala Prasad, although a 
connection by marriage of the plaintiffs is much 
more closely related to Bam Gopal. The plain¬ 
tiffs, in my opinion, had every reason to appre¬ 
hend that, if they bad put Jwala Prasad into the 
witness-box, Jwala Prasad would not have told 
the truth or the whole truth. On this point, * 
agree with the learned Subordinate Judge. I® 
cross-examination Murlidhar said that one rea¬ 
son why he had signed the contract wsa that 
Jwala Prasad had told him that, if he did not 
do so, Ram Gopal would tear up the contract 01 
which he had not been given a copy. 
points out that Murlidhar had said nothing about 
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this either in bis examination in chief or in an 
affidavit which he had sworn long before the 
trial. It may possibly be that this story was 
untrue. Substantially, however, the evidence of 
Murlidbar that be was told, that, even if he sign, 
ed the addition to the contract, the goods would 
still be delivered and the contract would not in 
fact be repudiated was, in my opinion, true and 
must be accepted. 

[6] Mr. Bege said that if. in fact, any kind of 
pressure bad been brought to bear oo Murlidbar, 
Murlidbar would have telephoned or written to 
the plaintiffs, which, admittedly, he did not do. 
It may well, however, be that Murlidbar was in 
fact, as he said, persuaded to sign the contract 
against his better judgment, and, having done so 
thought it better to wait and let bis principals 
come to know of what he had done when a copy 
of the contract reached them. Certainly, it seems 
to me quite impossible to infer from this condect 
of Murlidbar that no trick or deception was 
practised on him. The utmost that could 
be inferred is that Murlidbar did not realise 
at the time that be bad been victimised. The 
question, however, at issue is not what arti- 
6ce exactly was employed to induce Murlidbar 
to put his signature on the contract but whether 
a fraud was {perpetrated on the plaintiffs and, in 
dealing with it, it has to be remembered that the 
plaintiffs certainly never anticipated that no 
night shift might ever be worked at all and no 
goods might be delivered and also that Murlidbar 
bad no authority to vary the contract in this 
way and Bam Gopal was aware of this. Now, 
on this question of fraud the moat damaging 
thing to the defendant companyie.in my opinion, 
the nature of the clause which Murlidbar was 
persuaded to add to the contract. Clause 16 in 
the printed form provides that in the happening 
of certain contingencies the company is to bo 
entitled to rescind the contract. The contingencies 
there referred to are all contingencies which it 
was beyond the power of the company either to 
bring about or to prevent. If the clause which 
was inserted in the contract in manuscript on 
IStb November 1939, bad provided that, in the 
event of a nigbbshift having to be discontinued 
on the ground of failure to obtain electric light 
or to obtain adequate labour or something of 
that kind, the argument of counsel for the ap. 
pellant that it was in pari materia with ol. 16 
in the printed form would, perhaps, have been 
tenable. But the condition which Bam Gopal and 
Jwala Prasad persuaded Murlidbarto agree to was 
a condition that, if the night- shift was not worked 
at all, the mill should be entitled.to renounce the 
contract. Mr. Bege, for the appellant, said that 
it was very difficult to believe that if Bam 
Gopal bad intended on. 12 th November 193$, to 


introduce a night-ahift and bad entered into the 
contract on that footing, be would have changed 
bis mind wjthin tweuty-four hours and decided 
against introducing a night-shift. Ic is not, how¬ 
ever, at all necessary to assume that by I3tli 
November J939, Ham Gopal bad already decided 
to abandon the idea of working a night-shift. It 
may be, that, although he had not thin como to 
any very dofinito conclusion in the matter, he 
bad foreseen that a situation might arise in which 
it would be unprofitable for him to work the mill 
by night as well as by day and that in such an 
event be wished to be in a ixisitioo to ivnounce 
the contract. From what took place subsequently, 
it is, 1 think, quite clear that that was what was in 
Ram Gopals mind. In other words, Ram Gopal 
induced Murlidbar, an agent, whombeknew bad 
not the requisite authority, to vary the contract 
in such a way as to give him an option either to 
perform or not to perform it. That, undoubtedly, 
amounted to a fraud on the plaintiffs. Even if 
Murlidbar know exactly what he was doing and 
knew also that there was a danger of the con. 
tract being repudiated, it would make no diffe- 
rence except that, in that case, Murlidbar would 
have been a party to the fraud on bis principals 
or employers. In fairness, however, to Murlidbar 
I must say that I do not think he was guilty of 
any dishonesty and the plaintiffs did not ap. 
parently suspect be was, as they retained him in 
their service. His account of what was said to 
him may not be completely veracious but that 
he was misled by Ram Gopal and also, conscious- 
ly or unconsciously by Jwala Prasad seems to 
me quite clear. The learned Subordinate Judge 
oame to the conclusion that a fraud was practis¬ 
ed on Murlidbar and that motive of Bam Gopal 
for committing this fraud was that bo had fore- 
seen that it might be more profitable for tbo 
Dhanraj Mills to sell the raw cotton which they 
bad purchased to manufacture these dhotis. The 
plaintiffs succeeded in showing that, immediate, 
ly after the defendant company renounced the 
contract, it sold a large quantity of raw cotton 
and that during the month of November 1939, 
there bad been a progressive rise in the market 
price of raw cotton. Mr. Bege, for the appellant, 
pointed out that under its articles of association 
the company dealt in raw cotton. That may be 
so. But the conduct of the company in seljirig a 
large quantity of raw cotton immediately after 
renouncing this contract does support the con- 
elusion at which the learned Subordinate Judge 
arrived as to Bam Gopal’s piotives. In any 
event, whatever, bis motives were, I agree with 
the learned Subordinate Judge that the plaintiffs « 
did succeed in showing that the variation made 
in the contract was brought about by means 
of fraud. 
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[ 9 ] The only other question that arises in the 
appeal is the question of jurisdiction. It has been 
strongly contended that the Court below had no 
jurisdiction to try the suit and that the suit could 
and ought to have been instituted in Bombay. 
There can, I think, be no doubt but that the con¬ 
tract was made at Bombay and was to be per¬ 
formed at Bombay. The point is, in my opinion, 
so clear that it is quite unnecessary for me to go 
into it. Mr. Rege, for the appellant, pointed out 
that the suit was instituted on I2th Aiarch I9i0, 
whereas the contract M-as not to be performed or 
to be completely performed until 30th June 1940, 
Counsel for the appellant then invited our atten. 
tion to the following passage in Leake on Con- 
tracts, Edn 8, p. 675 : 

“Renunciation of the contract will operate ag a pro- 
eent breach only if accepted and acted upon as such by 
the other party; who may, if be pleases, disregard it 
and insist upon performance according to the terms. If 
he desires to avail himself of an act of repudiation be 
must evidence his election so to do with reasonable dis' 
patch.” 

Counsel pointed out that the letter which the 
plaintiffs wrote to bis clients intimating that 
they intended to take advantage of their dis¬ 
claimer of the contract was communicated to 
them at Bombay. Mr. Rege is, no doubt, correct 
in saying that the plaintiffs were not entitled to 
institute a suit until they had intimated to the 
defendant company that they accepted its -re¬ 
nunciation of the contract. It does not. however, 
follow from this that anything that occurred 
prior to the communication of this letter to the 
defendant company did not and could not con¬ 
stitute any part of the cause of action. The 
plaintiffs were entitled to institute the suit at 
Patna if their cause of action arose wholly or in 
part in the district of Patna. The expression 
"cause of action’* and "part of the cause of 
action’* must be taken as meaning, respectively, 
the material facts and any material fact in the 
case for the plaintiff : Bead v. Brotun, (1889) 23 
Q. B. D. 128 ; (53 L. J. Q. B. 120). What is relied 
on by the plaintifl's is that the letter renouncing 
the contract, although it was written at and des¬ 
patched from Bombay on SOth November 1939, 
w'as communicated to them at Patna. The dis¬ 
claimer or renunciation of the contract is clearly 
a material fact which the plaintiffs bad to esta¬ 
blish and, therefore, part of the cause of action. 
The question that arises, and it is one of some 
nicety is, as 1 understand it, this : did the fact 
of renunciation take place in Bombay when the 
letter of the defendant company to the plaintiffs 
was written or posted and is the receipt of this 
* letter by the plaintiffs at Patna merely a piece 
of evidence establishing a fact that bad already 
occurred at Bombay, or did the renunciation of 
the contract take place at Patna when the letter 


containing the renunciation reached the plain¬ 
tiffs ? Mr. Rege, for the appellant, relied on 
Engineering Supplies Ltd, v. Dhandhania 
and Co., 58 Cal. 639: (A. I. E, (is) IS31 cal, 659> 
and • Dhanmal Marwari v, Messrs, Jafiki- 
das Baijnath, 49 c. w, N, 123. In each of these 
cases it was decided that the making of an offer 
was made by a letter or by telegram, it was made 
when the letter or telegram was handed over to 
the postal authorities, and that, in consequence, 
a Court having jurisdiction over the area in which 
the post oihee was situated bad jurisdiction to 
entertain a suit for damages for breach of the 
contract. The correctness of the view tb^re taken 
has, however, been doubted by a Bench of the 
Madras High Court in Ahmad Bux Alla Jova- 
ytx v. Fazl Karim^ I. L, R. (1940) Mad. 195 : 
(A. I. R. (27) 1940 Mad. 49) and by a Bench of 
this Court in Arthur Butler and Co. Ltd* v. 


District Board, Gaya, 25 Pat. 292: (a. i. r. (34) 
1947 rat. 134). I respectfully agree with the view 
taken in these latter decisions which is suppor¬ 
ted by decisions of the Courts in England ; see 
for instance, Cowan v. O'connor, (1888) 20 Q. B. D, 
610 : (57 L. J. Q. B, 401) and Clarke Brothers 
V. Knowles, (1918) 1 K. B. 128 : (87 L. J, K, B. 


1S9). It must, I think, be assumed that an offer 
is made, not at the place where, if it is made by 
letter, the letter is put into the post, but at the 
place where the letter is delivered. Similarly, 
the acceptance of an offer takes place at the 
place where the acceptance is communioated.l 
The post office is the agent of the sender of the 
letter or telegram and not the agent of the ad¬ 
dressee. That being so, is it not also logical and’ 
reasonable to assume that when there has been 
a renunciation or disclaimer of a contrast, the 
renunciation or disclaimer takes place when and 
where it is communicated to the other party to 
the contract ? Mr. Rege, for the appellant, invi¬ 
ted out attention to s. 4, Contract Act. This, 
however, deals with the revocation of an offer 


or an acceptance and not with the disclaimer or 
renunciation of a completed contract, which is 
an entirely different matter. Moreover, one rea¬ 
son why this section was so framed appears to 
have been to ensure that, when an acceptance is 
sent by letter and is subsequently revoked by 
telegram and the telegram arrives before the 
letter, there shall be no concluded contract. In 
England, apparently, the position would be di¬ 
fferent, I must confess that if there was no direct 
authority on the point I should have been in 
considerable doubt as to wbat my decision should 
be. Mr. Das, however, for the respondents, cited 
as directly in point the decision of this Court 
to which I have just referred: Arthur Butler 
and Co. Ltd, v. District Board, Gaya, 
25 Fat. 292 : (A. I. B. (34). 1947 Pat. 1S4). In that 
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case a letter repudiating or renouncing a con¬ 
tract was sent by one party to the contract from 
Gaya to the other party at Muzafifarpur and it 
was decided that the Court at Muzafifarpur had 
iuriadiotion to entertain a suit. Mr. Rege, for the 
appellant, pointed out that in that case the 
District Board of Gaya which renounced the con¬ 
tract had, before doing so, written to the com¬ 
pany, which was the plaintiff, asking what the 
financial consequences to it of renouncing the 
oonti'act would be and that the company had in¬ 
timated to it that if it informed it on or before 
16th October 1939, that it had Cancelled the con. 
tract, it would charge rs. 41.000 for the price of 
materials already ordered. The District Board 
subsequently sent the company a letter which it 
received at Muzaffarpur on I5th October 1939 , 
repudiating the contract. Mr. Rege suggests that 
this was a circumstance which weighed greatly 
with Fazl AU C. J. as that learned Judge obser¬ 
ved : 


‘ The parties had agreed that this revocation to he 
effective must be commuDicated to the plaintiff com¬ 
pany at Muzaffarpur on 15ih October 1939, and this 
was done.” 

It is, however, obvious that any disclaimer or 
renunciation of a contract to be effective must 
be communicated to the other party to the con- 
tract. Unless and until it is communicated, there 
is no such disclaimer or renunciation as would 
entitle the other party to it to exercise its option 
either to sue immediately for damages or to 
await the period fixed for the performance of 
the contract anti then sue if it is not performed. 
That also suggests that the disclaimer or renun¬ 
ciation is not complete until it is communicated 
and, therefore, takes place at the place where the 
communication is made and not at the place 
where the letter or telegram containing the dis¬ 
claimer or renunciation is despatched. From the 
statement of facts given in the earlier portion of 
the judgment of Fazl Ali C. J. it does not ap- 
pear that the plaintifl^s in that case had said 
specifically that the letter or telegram cancelling 
the contract should be sent to them at Muzaffar¬ 
pur, although, presumably of course, they inten- 
ded that it should be and could not in fact have 
intended anything else. Such agreement as there 
was between them was as I understand it merely 
an agreement that if the one party renounced 
the contract on or before the date stipulated, the 
other party would accept the renunciation and 
limit its claim for damages to a certain sum. I 
find it quite impossible to distinguish the deci- 
Sion in Arthur Butler and Co, Ltd. v. District 
Board, Gaya, 25 pat, 292: (A. i. e. (34 ) 1947 Pat. 
134), and, as it is binding on us, we must follow 
it and hold that the Court below had jurisdic- 
tion to try the suit. For these reasons I would 


Patna 277 

affirm the decree of the Court below and would 
dismiss this appeal with costs. 

[ 10 ] Reuben J. — I agree but, as the point 
of jurisdiction is important, should like to state 
my own view regarding it. The test laid down 
by s. 20 , Civil P C., is where the cause of action, 
wholly or in part, arises. The meaning of cauEo 
of action is well established. In the words oi 
Rankin C. J., it is "the entire set of facts that 
gives rise to an enforceable claim, or in the ■ 
words of Lord Fry, ‘everything which if not 
proved gives the defendant an immediate right 
to judgment, every fact which is material to be 
proved to entitle the plaintiff to succeed, every 
fact which the defendant could have a ripht to 
traverse’,’* EngineeringSuyiiliesLtd.w Dhan- 
dhania and Co., 68 Cal, 539: (a. i. r. (is) 1931 
Cal. 659). 

fii] In a suit for damages for breach of con. 
tract, one of the facts necessary to be proved is 
the existence of a contract, that Js to say, that a 
proposal was made and was accepted. In my 
opinion, both these events took place in Bombay. 
Another fact necessary to be proved is the alio- 
ged breach. In this case the breach was an anti- 
cipatory one, regarding which S. 39, Contract 
Act provides : 

“When a party to a contract bag refused to perform 
.... bis promise in its entirety, the pcomUee may put 
an end to tbe contract, unless be bss signified, by words 
or conduct, bis acQuiescence in its continuance.” 

This section enacts, as the law of this country, 
what was, and still is, the law in Kngland {vide 
Leake’s Law of Contracts, Eighth Edition, 
p. 671). Mr. Rege, has drawn our attention to 
Leake’s observation : 

"Benunciatiou of the contract will operate as a pre¬ 
sent breach only if accepted and acted upon as sxich by 
the other party; who may, if be pleases, disregard it and 
insist upon performance according to the terms.” 

The position is similar in India. The renuncia- 
tion entitles tbe promisee to end the contract; if 
he chooses not to do so, the contract continues to 
be binding between tbe parties, 

[12] Id th^ present case, the letter of renuncia¬ 
tion reached the plaintiff’s firm at Patna on 4th 
December. In the meantime Debi Prasad had 
gone to Bombay in answer to the telegram about 
Murlidhar quarrelling with the defendants. Im¬ 
mediately, the reply was sent by telegram : 

‘‘Your registered letter 30th November caocelling con¬ 
tract. 64-C-139. Not acceptable. Talk with our Debi 
Prasad at Bombay.” 

So, it is clear that the contract did not come to 
an end on that occasion. There were then talks 
at Bombay between the parties to the contract. 
The plaintiffs tried to induce the defendants to 
work night shift and to perform the contract, but 
the defendants refused. This state of things conti- 
nued, till on 26th February 1940, the plaintiffs sent 
from Patna a lawyer’s notice to the defendants. 
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charging them with breach of contract and de. 
mandiog immediate payment of Rs. 1,53,420.6-0, 
as damages. Mr. Rege urges that this is the re¬ 
nunciation which put an end to the contract and 
the renun iation bfcamecomplete w’hen it reached 
the defend'ints in Bombay, and so does not operate 
to give the Patna Court jurisdiction. I cannot 
agree that the lawyer’s letter of 2Gth February 
was the first step subsequent to 4th December 
for putting an end to the contract. In my opinion 
the defendants were still responsible for the first 
step. I say this because, even after the telegram 
of 4tb December and the negotiations iu Bombay, 
the attitude of the defendants was one of rofueal 
to perform the contract, and under 8. 39, Con- 
tract Act, the plaintiffs were entitled at any 
time to put an end to the contract. The law is 

the same in England; Lpake sa 5 ’s, at p 676 : 

“lienuDcintion of tbe contract, if not accepted by the 
other p.irty as a present breach, may be withdrawn at 
any time before tbe performance is'dno; but if not in 
fact withdrawn it is evidence of continued intention to 
tbo same effect." 

Ci3l The question is "when did tbe renunoia- 
tion become complete?’* The answer to my mind 
is that it became complete as against the defen. 
dants when the minds of the two parties became 
at one regarding tbe non-performance of the 
contract, and the plaintiffs pub their lawyer’s 
letter in course of transmission to the defendants^ 
by posting it at Patna. This view is strengthened 
by a consideration of the provisions of 89. 4 and 
5, Contract Act. Tbe refusal of tbe defendants to 
perform the contract corresponds to a proposal, 
and became complete only when it came to tbe 
bnowledgeof tbe plaintiffs. Tbe letter of tbe plain- 
tiffs accepting tbe refusal as ending the contract 
corresponds to the acceptance which converts a 
proposal into a contract. Under the provisions of 
S. 4 the communication of the acceptance is 
complete against the proposer as soon as it is put 
into course of transmission so as to be out of tbe 
power of tbe acceptor. On the analogy of the 
section, the acceptance would have been complete 
against the plaintiffs only when it came to tbe 
knowledge of tbe defendants, and up to that 
moment it was still open to tbe plaintiffs to with- 
draw their acceptance. In a suit against a parti¬ 
cular party however, we are concerned to see 
when the cause of action became complete against 
that party. On my reasoning above, tbe cancel, 
la tion of tbe contract became complete against 
the defendants when the lawyer’s letter was 
posted at Patna. It follows that tbe Patna Court 
has jurisdiction to entertain the suit. 

y.s.B. Appeal dismissed. 
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FULL BENCH ■ 

Meredith, Sinha and Das JJ. 

Hamdeo Singh and others- — Defendants-^ 
Appellants v. Raj Narain Singh, Plaintiff 
and another. Defendants — Respondents, 

Second Appeal No. 302 of 1947, Decided on 19th 
August 1948, from order of Agarwala C. J. and Daa J.» 
D/- 30th AprU 1948. 

• Suits Valuation Act (1887), S. 11 —Scope—Pre¬ 
judicial disposal — Judgment of Court having m 
pecuniary jurisdiction is not nullity—Appeal hMrd 
by lower Court having no jurisdiction instead of 
High Court — No prejudice in disposal of case on 
merits to be inferred—Second appeal to High Court 
preferred—Second appeal not to be treated^ auto¬ 
matically as first appeal - Appellant not entitled to 
credit of court-fee paid in lower appellate Court 6 
Pat. L. J. 897: A.I R. (8) 1921 Pat. 32 : 66 I.C. 762 ; 6 
Pat. 503: A I R. (13) 1926 Pat. 351: 98 I. 0. 242; S A. 
No. 1679 of 1926 (Pat.) and 27 P.L.T. 40: A. L R. (34) 
1947 Pat. 78 : 229 I.C. 394, OVERRULED. 

A judgment rendered by a Court which had joEMio* 
tion on the valuation given — thoagh inconiwtly given 

_is not a complete nullity and would be blimiDg on 

tbe parlies unless set aside. [Para 18J 

Simply because the lower appellate Court had no jur!^ 
diction over tbe appeal, which should have been heard 
ns a first appeal in the High Court, would not by it- 
eelf amount to prejudice in the disposal of the case on 
merits, [Para 20) 

Hence where an appeal heard by the Court below ia 
found to be one which that Court bad no jurisdiction 
to hear and a second appeal is preferred to tbe High 
Court that appeal cannot be automatically treated as a 
first appeal and tbe appellant cannot get credit for the 
court-fees paid on tbo memorandum of appeal in the 
Court below. The practioe to treat the second app^l as 
a first appeal is not in accordance with the provisions 
of tbe Suits Valuation Act or the Court-fees Act « 6 
Pat L.J.397: A.LR. (8) 1921 Pat. 32: 56 I.C. 762; 6 Pat. 
505: A. I. R (13) 1926 Pat 351: 96 1. C. 242; S.A.'No. 
1679 of 1928 (Pat) and 27 P.L.T. 40: A.I.R. (34) 1947 
Pat 78 : 229 I. C. 394, OVERRULED ; Case law dss- 
cussrd. [Para 20J 

Annotation : (’44 Com.) Suits Valuation Act, S. H 

N. 12. 

U, C, Sharma — for Appellants. 

The Government Pleader and Rameahwar Prasad 

_for Respoodfioifl* 

Sinha J. — On SOth April 1948, the learned 
Chief Justice and Das J. passed the following 
order making the reference to the Full Bench; 

“We consider that tbe decisions referred to in the 
order of Sinha and Mababir Pras'td JJ. in Pifst App^ 
No. 64 of 1948 require reconsideration. The matter Will 
be laid before a Full Bench on Monday.** 

[2] The question referred to the Fall Bench 

“When an appeal beard by the Court below is found 
to be one which that Court had no jurisdiction ^ 
and a second appeal is preferred to tbe Hon’ble Co • 
is it permissible to treat that appeal as a 
to credit the appellant with the court-fees “ 

memoraudam of appeal in the Court below? 

[3J It is necessary to state certain facta out 
of which this appeal arises in order to bring oal 
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the oiroamstancea leading up to this reference. 
The plaintiff respondent instituted a suit in the 
Oonrt of the Subordinate Judge at Patna (1) for 
a declaration that the sale-deed admittedly exe* 
Gated by him in favour of the contesting dofen- 
dants lirst-party u'as false and fraudulent, and, 
therefore void and inoperative, (2) for condrma. 
tlon, or, in the alternative,* recovery of posses, 
sion, and (3) for an injunction restraining the 
defendants from taking delivery of the sale-deed 
from the registration offioe. Tbe plaintiff alleged 
that there was an agreement between him and 
the contesting defendants for tbe sale of small 
property for Rs. SOO but instead tbe defendants 
fraudulently got the plaintiff to put his signature 
to a document which was ultimately registered 
In which false entries were made as regards the 
consideration money and the properties to be 
sold. Tbe sale-deed contained tbe false recital 
that all tbe properties belonging to tbe plaintiff, 
namely, some milkiat interests as also more than 
nine aci^ds of kasht lands and bis residential 
bouse, bad been sold to tbe defendants for tbe 
sum of four thousand rupees. He also alleged 
that tbe details and tbe manner of tbe receipt 
of consideration money as given in tbe eale.deed 
were also false and fraudulent. Tbe plaintiff 
further alleged in para, ll (2) of the plaint that 

"dccordiog to the prevailing price the'fair price of the 
properties In eoh. 2 of Ihe plaint—tho propertiee^peoih* 
ed in the false sale-deed in dispute — would not be less 
than Be. 15,000 but tbe defendants have mentioned tbe 
price tberco! as Rs 4000 to tbe sale-deed ” 

But the plaintiff valued bis plaint for the pur. 
poses of jurisdiction and court-fees at Rs. 4000 
only on the basis that Bs. 4000 was, on tbe face 
of the document impugned, tbe value of the pro- 
perties in suit. 

[ll Tbe defendants contested the suit on merits 
with which we are not at present concerned, but 
also alleged that tbe property was really not 
worth fifteen thousand rupees, as alleged by tbe 
plaintiff. It must be noted that tbe defendants 
did not oballenge tbe valuation of the suit but 
added that, on bis own Bbowins, tbe plaintiff 
should have paid court fee on fifteen thousand 
rupees No issue was raised as regards the valua. 
tion of the suit. But issue 3 was in these terms: 
the court’fee paid insufficient?” 

[6l Tbe trial Court decreed tbe suit, bolding 
that the sale-deed executed by the plaintiff in 
favour of tbe defendants was null and void, and 
that tbe plaintiff was entitled to confirmation of 
possession. On issue 8 the finding of tbe Court 
13 as follows: 

S — Not pressed. Plaiotifl has paid coort-fee 
on the sam of Bs- 4000 for which tbe sale-deed was 
ezeoutod. pefeoiants have asserted in ihe writt-^o state* 
ment that tbe properties are not worth Rs. 16 000 as 
Is the plaintiff's case but are only worth Rs 4000 and 
so U coart-foe has been paid on Rs. 4000 it cannot bat 


be suffioient according to tbo defoadanta' caso. Thera 
may be some difficulty by roisoo of tbo plaintiff main* 
taining that the properties are worth Us. 15 000 but as 
defendants never pressed tho matt-r before hearing and 
did not press it and the declaration sought is about a sale- 
deed exe’utod for R$. 4000 tbo court-fce paid oq this 
sum may be said to bo BufljcicDt." 

From this decision, tbe defendants went up in 
appeal to tbo District Judge of Patna. The me> 
mora'ndum of appeal was also valued at us. 4000 
and court.fee paid on that valuation. X have 
gone through the memorandum of appeal to tbe 
lower appellate Court, lb contaius 35 grounds, 
but there is absolutely no reference to any ques¬ 
tion of under-valuation of tho suit or non pay. 
inent of court-fees on a proper valuation. The 
judgment of the lower appellate Court also shows 
that the only point raised for determination by 
that Court was as regards the merits of the deci¬ 
sion of the trial Court. On a consideration of tbe 
merits of tbo case, the lower appellate Court 
came to the sime conclusion as the Court of 
first instance, and dismissed tho appeal. 

[cl Tbe defendants have preferred this second 
appeal from the concurrent decisions of the Courts 
below. In this Court also they filed tbe second 
appeal valuing the memorandum of appeal at 
Rs. 4000. In this also, no question of jurisdiction 
or of under valuation of the suit has been raised. 
Tbe learned Stamp Reporter, on examination of 
tbe lower Court records, reported to the Taxing 
Officer of this Court that the proper valuation of 
tbe suit and appeal to tbe lower appellate Court, 
and consequently of the second appeal to this 
Court, was in each case Rs. 15,000 and that, on 
that basis, tbe plaint was insufficiently stamped 
by RS. 750, which must be made good by the 
plaintiffs, and the same amount was payable by 
the defendants-appellants on the memorandum 
of appeal to tbe lowerappellate Court and on that 
to this Court in saoond appeal. The learned Re¬ 
gistrar (now Ramaswami J.) accepted the stamp 
report, and called upon tho defendaots-appel- 
lants to make good tho deficit of Rs. 750 on the 
memorandum of appeal. As regards tbe deficit 
on the plaint and on tbe memorandum of appeal 
to the lower appellate Court, he left the matter 
to be determined by the Bench after the admis¬ 
sion of the appeal. Tbe appellants moved before 
a Bench of this Court which made the reference, 
as aforesaid, to the Full Bench that, on the 
valuation as found by the Darned Regntrar 
as tbe Taxing Officer of the Court, the memo* 
randum of appeal to this Court should be treated 
as one in a first appeal, and tbe court fee paid 
by tbe appellants in the lower appellate Court 
should be deducted from the amount payable on 
the memorandum of appeal to this Court treated 
as a first appeal. Tbe appellants relied upon the 
precedents of this Court which will be presently 
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dealt with. It is the soundnesg of those precedents 
which has to bo examined by us in this case. 

[7] The earliest reported decision of this 
Court relevant to the present enquiry is that of 
Couttsand Adami JJ., in Mohni Jtlohan ^lisser 
V. Gour Chandra Bai, 5 P. L. J. 397 : (A. l. B. 
(8) 1921 pat. 32). In that case the plaintiff bad 
sued for a declaration, and valued the suit at 
Rs. 1400. In the written statement, the defendants 
contested the suit on the ground, amongst others, 
that the suit was undervalued. No issue was 
framed as regards under-valuation of the suit. 
In the Court of the District Judge on appeal, 
the question of valuation was raised by the de- 
fendants, but that question was not properly 
determined. On second appeal to the High Court, 
the question of valuation and jurisdiction was 
raised, and the issue of under.valuation was re¬ 
mitted to the lower Court. It was then found 
that the proper value of the property in question 
was over sixteen thousand rupees. The Division 
Dench held that the appeal to the District.Judge 
was incompetent and his order without jurisdic¬ 
tion, and that the case was not covered by the 
provisions of s. il. Suits Valuation Act. It was 
held by the Court that, in a suit for a declara¬ 
tion, the value of the suit for the purpose of 
jurisdiction must be the value of the properly 
in respect of w’bich the declaration was sought. 
In that caso also the suit had been tried by a 
Subordinate Judge whose pecuniary jurisdiction 
was unlimited. Hence, the question of hiS juris¬ 
diction could not be raised. To the respondent’s 
arguments that there was no prejudice to the ap¬ 
pellant in that case within the meaning of S. 11, 
Suits A aluation Act, their Lordships’ answer 
was in these terms: 

can it bo said that the appellant is not pie* 
judiced ioastnucb as if the suit bad been properly 
valued there would have been an appeal to the High 
Court in the first instance. The High Court could have 
gone into the facts of the case and the appellant would 
not have been confined to urging points of law. The 
case, therefore, does not come under S. 11, Suits 
Valuation Act, and the decision of the learned District 
Judge being without jurisdiction the decree parsed by 
him is void.” 

Iq tbo case as reported it does not appear that 
the memorandum of appeal to this Court in 
second appeal was treated as one in a first appeal. 
Nor does it appear as to what the order of the 
Court wag in the matter of court-fees. The order 
of the Court was that the memorandum of 
appeal presented in the Court of the District 
Judge will be returned to the appellant. As to 
what happened thereafter does not appear. 

[8] The next reported decision of this Court 
is to be found in the case of Mahanih Bukmin 
Dai V. Deva Singh, 5 Pat. 505 : 7 p. L. T. 407 ; 
(A. I. R. (13) 1926 pat. 85i). In that case, the 
plaint was valued at Rg. 2550 for the purposes of 
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jurisdiction. The defendants contended that th& 
suit was under, valued, and the courtfee paid was 
insufficient. An issue was raised in the Court 
of first instance on that plea but was not pres¬ 
sed at the trial, and was, therefore, decided in 
favour of the plaintiff. On appeal to the District 
Judge by the defendants, no objection was raised 
as to his jurisdiction. Nor did the defendants- 
raise the question of under.valuation of the suit, 
The appellate Court reversed the decision of the 
trial Court. On a second appeal by the plaintiff, 
it was held by the High Court that the valua¬ 
tion should have been 6ight thousand rupees. 
The plaintiff appellant made good the deficit 
court-fee on the memorandum of appeal to the 
High Court. At the hearing of the second appeal, • 
it was successfully contended on behalf of the 
appellant that the judgment of the District Judge 
was void, as he was incompetent to render it, 
and that the under.valuation had prejudicially 
affected the disposal of the appeal on merite 
within the meaning of S. 11 (l) (b), Suits Valua- 
tion Act.' The High Court, accepting this con¬ 
tention, treated the appeal as a first appeal, 
though the appellant in the High Court w'as the 
respondent in the Court of the District Judge. 

It would appear further that in this case the 
defendants, who were the appellants in the lower 
appellate Coiirf, were made to pay the deficit 
court-fee on tbo memorandum of appeal to the 
lower appellate Court on the revised valuation 
as made by the High Court. Hence, this case 
also does not entirely support the defendants- 
appellants’ contention on the question of court- 
fees. On the question of the applicability of 
S. 11, Suits Valuation Act, their Lordships made 
the following observations ; 

‘Tf Ihe appeal were properly valued, then the lower 
appellate Court would have no jurisdiction to entertain 
the appeal or dispose of it on its merits. The appeal 
then would have come directly to the High Court 
where it could have been heard and disposed of by ft 
Bench consisting of two Judges. No doubt, it has 
ultimately come to a Dench of this Court consisting of 
two Judges but it has come as a second appeal and the 
power of the Court is limited to points of Jaw only. Id 
other words, the Court cannot enter into the merits of 
the case, whereas if it bad come as a first appeal it 
would have entered into the merits of the case. There¬ 
fore, literally speaking, the disposal of the appeal on its 
merits has been affected on account of the under-valua¬ 
tion. The view taken by the Madras High Court does 
not commend itself to us, and with great respect to 
the decision of that Court, which is a decision of a Full 
Bench, we do not find ourselves in agreement with the 
view of that Court.” 

Their Lordships relied upon the reported deci¬ 
sion of this Court already referred to Mohini 
Mohan v. Gour Chandra Rai, 5 P. D. J. 397 : 

(A. I. R. (8) 1921 Pat. 32) and an unreported 
deoisiOD in the case of Sah Badha Kriihna v. 
Bahu Mahadeo Lai (second Appeal No. 1201 of 
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19S2). Tbeir Lordships also made reference to 
the decision of this Court in Maharaja Baha- 
dur Kesho Prasad Singh v. Lakhu Bai, 
4 P. L. T. 625 : (a. I. R. (lO) 2923 Pat. 58l), which 
had been relied upon on behalf of the respon. 
dents in that case. 

[9] There is another unreported decision of a 
Division Bench of this Court (Ross and Kulwant 
Sahay JJ.) in Kishwi Lai v. Ilira Lai 
(Second Appeal No. 1679 of 1926). In that case 
the plaintiffs had brought a suit to redeem a 
usufructuary mortgage bond for one thousand 
rupees, and claimed that the mortgage bond had 
been satisfied out of the usufruct of the mortgage 
ed property, leaving a balance in favour of the 
plaintiffs of Rs. IlOO which they sought to re. 
cover. Hence, the suit w'as valued at Hs. 2100 
on which court-fee was paid. The defendants 
had got an issue raised at the trial “whether the 
suit has been undervalued and the court-fee paid 
is insufficient." The learned Subordinate Judge 
found that the plaintiffs had paid proper court- 
fee on the amount claimed by them but that 
they would have to pay further court fee on such 
amount as may'be found due from them, if that 
amount was found to be larger than the amount 
mentioned in the plaint. On the question of 
under-valuation, the trial Court held that, so far 
as that Court was concerned, it did not arise. 
Ultimately, the. Court decreed the suit for re. 
demption but held that the plaintiff's had to pay 
a further sum of Rs. 5193 odd annas before they 
could get possession of the property. The plain¬ 
tiff's preferred an appeal to the District Judge on 
a valuation of Rs. 2100 . The District Judge dis¬ 
missed the appeal. On second appeal to the 
High Court, the Stamp Reporter made a report 
that deficit court fees were due from the plaintiffs, 
appellants' both in the lower appellate (jourt and 
in the High Court on the memorandum of 
second appeal. It was argued by the appellants 
in the High Court that the suit had been proper¬ 
ly valued according to the amount mentioned in 
the deed to be redeemed, and, alternatively, that, 
if the valuation was to be Rs. lioo plus rs. 5493 
odd annas found due from the plaintiffs, then 
the appeal to the lower appellate Court was 
incompetent, and the matter should be dealt 
with on the footing that a first appeal lay to the 
High Court direct. Their Lordships overruled 
the first contention of the appellants, and held 
that the proper value was the aggregate of the 
sum secured on the mortgage and the amount 
due from the plaintiffs, namely, Rs. 5493 odd 
annas. They further held that the amount as 
ultimately found due should be taken to be the 
proper value of the suit, and, therefore, that the 
value of the suit was over five thousand rupees, 
and, therefore, a first appeal lay direct to this 


Court, following the decision in the case or 
Ijjatulla Bhuyan v. Chandra Mohan Bauer- 
jee, 34 cal. 954 : (6 c. L. J. 255 F. li.). They fur- 
ther directed, following the iTGcedent in the case 
of Mahayil Ruhnin Das v. Dciva Singh, 5 vac. 
605; (7 p. L. T. 407 : A.l.u. (l3) 192G pat 35l), re¬ 
ferred to above, that the memorandum of ai poal 
to the District Judge should be treated U3 pre¬ 
sented to this Court, time being extended for the 
purpose under s. 5, Limitation Act. They, there¬ 
fore, directed the appeal to be beard as a first 
appeal. They also accepted the appellants’ con¬ 
tention that the court-fee paid on the memoran¬ 
dum of appeal in the Court of the District Judge 
should be given credit for, and only the deficit 
realised from the appellants on that basis. They 
also directed that the cross-appeal presented in 
the District Judge’s Court will be treated as a 
cross appeal in the High Court, and the court- 
fee paid by the respondents in the High Court 
on their cross.appeal w'ould be refunded. It. is 
doubtful bow far the decision of the Bench of 
this Court in that case could be correct, in view 
of tl.G later Special Bench decision of this Gourt: 
in the caseof Crehan Kucr v. Mt.Kahutri, 
13 Pat. 311 : (A. I. R. (21) 1931 Pat. 20J), on the 
main question of the value of the suit and the 
forum of appeal, but that question is not before 
U3. For the purposes of the present reference, is 
can be said that that case is a precedent in 
favour of the appellants in so far as the appeal 
to the District Judge was treated as a first ap- 
peal to this Court, and court-fee realised from 
the appellants on that basis, that is to say, they 
were given credit for the amount paid in the 
lower appellate Court. It may be noticed that 
the provisions of s. 11 , Suits Valuation -Act wore 
not examined by their Lordships ; they only fol. 
Ifiwed the previous decision of this Court in 
Rukmin Das v. Deva Sin(Jh^ 5 Pat. 
505 : Y P. L. T. 407 : A. I. R. (lO) 1926 I'at. 
351). \ 

[10] fin the case of Biidhan Maht07i v. Rama- 
7iugrah Singh, a. I. B. (34) 1917 pat. 78 : (229 
I. c. 39 a), the same procedure w’as followed. In 
that case the suit bad been originally filed in 
the Court of the Subordinate Judge of Patna on 
a valuation of less than three thousand rupees. 
On the same valuation, an appeal was made to 
the District Judge. A second appeal to this 
Court was filed on the same valuation. But the 
Stamp Reporter’s report was accepted by the 
Court, and it was held that the suit and the ap¬ 
peal in all the Courts should have been valued 
at RS. 7679 odd annas. The plaintiff's paid the 
deficit court-fees, and the second appeal was 
treated as a first appeal, ignoring the decision 
of the District Judge as having been passed 
without jurisdiction. On bearing the appeal on 
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i-nerita, tbeir Lordships dismissed the suit, arid 
treated the judgment of the District Judge as a 
nullity. 

[ill A similar question arose before a Division 
Bench of this Court, consisting of myself and 
Mahftbir Prasad J., in the case of Narayan 
Prasad Sukul v. Eajkishore Mishra (First 
Appeal No 64 of 1943). In that case, the suit was 
filed on a valuation of Rs. 2100 . The appeal to 
the lower appellate Court also was filed on the 
same valuation. On second appeal to this Court, 
it was found that the valuation should have 
been Rs. 9000. The appellant accepted the 
valuation, but contended that his appeal to the 
lower appellate Court should be treated as a 
first appeal to this Court, and credit given for 
the amount paid as court-fee on the memo¬ 
randum of appeal to the Court below. Follow¬ 
ing the precedents of this Court, referred to 
above, we directed that the same course be fol¬ 
lowed. The appeal was, therefore, treated as a 
first appeal, and deficit courtfeo realised from 
the appellant after giving him credit for the 
amount of court-fee paid in the lower appel¬ 
late Court. It is apparent from out orders in 
that case that we did not examine the legal posi¬ 
tion independently of those precedents. Hence, 
in effect, the question now before ua in this re- 
forence is whether the previous reported dcci- 
sions of this Court in the case of Mohini Mohan 
Mtssir V. Gour Chandra Eai, 6 r. L. J. 397: 
(a. I. R. (8) 1921 Pat. 82) and Mahanlh Rukmtn 
Das V. Dtvj, Singh, 6 rat. fi05: (7 r. L T. 407: 

I. B. (18) 1926 Pat. 851) and the other cases 
following them have laid down the correct pcin. 
ciples of law and should be followed in the pre- 
sent case. In this connection, it is necessary to 
examine closely the provisions of S. 11, sub-ss (l), 
(2) and (3), Suits Valuation Act (VH t7] of 1887) 
which are in these terms: 

“(1) Notwithi;tanding anything in S.678, Civil P. O., 
an objeotioD that by reason oi the over*valuatioD or 
und^r-vaiuatioD of a euU or appeal a Court of first in- 
stance or lower appellate Court which had not jurisdic¬ 
tion with respect to the suit or appeal exercised jurlsdic* 
tioD with respect thereto shall not be entertained by an 
appellate Court unless 

(a) the objection was taben in tho Court of first in* 
stance at or before the hearing at which issues were 
first framed and recorded or in tbe lower appellate 
Court in the memorandnm of appeal to that Court, or 

(b) the appellate Court is satisfied, for reasons* to be 
reo-orded by it in writing, that the suit or appeal was 
over valued or under*vaiued and that the over-valua¬ 
tion or under-valuation thereof has prejudicially affect¬ 
ed tbe disposal of tbe suit or appi:tfl on its merits. 

(2) If tbe objection was taken in the manner men¬ 
tioned in ol. (a) of sub-a. (1), but the appellate Court is 
not satisfied as to both tbo matters mentioned in cl. (b) 
of that sub-section and has before it the materials neces¬ 
sary for tbe determination of tbe other grounds of 
appeal to itselfj it shall dispose ol the appeal as if there 
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bad Been no defect of jurisdiction in tbe Court of first 
instance or lower appellate Court. 

(3) If the objection was taken in that manner and 
the appellate Court is satisped as to both those matters . 
and his not those materials before it, it shall proceed 
to deal with tbe appeal under the rales applicable to the 
Court with respect to tbe bearing of appeals, but if it 
remands tbe suit or appeal, or frames and refers issues 
for trial, or requires additional evidence to be taken, it 
shall direct its order to a Court competent to entertain 
tbe suit or appeal." 

It may be said at tbe outset that tbe section 
has not been happily w'orded, and its construction 
is not free from doubt and difficulty. Glauses (a) 
and (b) of sub s. (l) of S. 11 are in tbe nature of 
conditions precedent to the appellate Court enter¬ 
taining an objection that, by reason of an errone¬ 
ous valuation of a suit or an appeal, the judgment 
rendered by that Court was void for want of 
pecuniary jurisdiction. Clause (a) makes it obli¬ 
gatory that tbe objection should have been taken 
in tbe Court of first instance at tbe earliest op¬ 
portunity at or before tbe bearing at which 
issues were first framed, that is to say, in the 
written statements, if it is the defendant who 
challenges tbe jurisdiction of the Court of first 
instance, or tbe objection should have been taken 
in tbe memorandum of appeal to tbe appellate 
Court. Clause (b) requires that tbe appellate 
Court should record its reasons for bolding that 
tbe suit or appeal was over-valued or under¬ 
valued, and that such an error in valuation “has 
prejudicially affected tbe disposal of tbe suit or 
appeal on its merits.’* Tbe question is whether 
els. (a) and (b) ofsob-s. (l) arediejunotive oroon* 
junctive, notwitbetandiDg the fact that tbe word 
used is “or*’ and not “and.” No reported deci¬ 
sion specifically dealing with this question has 
been placed before us. On the face of the two 
clauses as worded, they are disjuDOtiye. But, if 
the provisions of sub-sections (2) and (8) of 8.11 
are examined, it would appear that the two 
clauses of sub-s. (l) are meant to be conjunctive 
because tbe cases provided for in sub ss. (2) and 
(S) both contemplate that tbe provisions of ol. (a) 
of sub-s. (l) have got to be satisfied in any case. 
Sub-section (2) provides that, if tbe conditions 
laid down m cl. (a) of sub-s. (l) are satisfied but 
those of cl. (b) of sub-s (l) are not aatisfi^d, the 
result will be that the Court dealing with tho 
objection will dispose of the appeal as if there 
bad been no defect of jurisdiction. Sub-section (8) 
provides that, if the conditions laid down both 
in els. (a) and (b) of sub s, (l) of 8.11 are satis¬ 
fied, the Court “sball proceed to deal with the 
appeal under the rules applicable to the Court 
with respect to the bearing of appeals,” what¬ 
ever these words may mean. Perhaps, they mean 
that tbe objection to tbe jurisdiction shall be up¬ 
held, and the case shall proceed on the basis 
tbe judgment impugned had not been rendered 
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by a competent Court. But there is no provision 
in the section as to what would happen if the 
provisions of cl. (a) of sub-s. Cl) have nob been 
complied with. Hence, on a construction of the 
three sub-seotions talcen together, it is manifest 
that the Legislature intended that the condition 
laid down in cl (a) of sub-s. (i) must be fuliilled 
in order to attract the provisions of s. ii, that 
is to say, in order to get the benedt of the objec¬ 
tion based on the error in valuation adeoting the 
jurisdiction of the Court, Similarly, the provi¬ 
sions of ol. (b) of sub-s. (l) have also to be satis- 
£ed in order to obtain an order from the appel¬ 
late Court that the error in valuation has ad'ect- 
ed the jurisdiction of the Court. Hence, the 
conclusion is inevitable that, though the word 
"or” joins the two els. (a) and (b) of sub-s. (l), 
it was meant to be conjunctive, and not dis¬ 
junctive. This result can be avoided only by di. 
viding the three sub-seotions into two parts, 
namely, sub-s, (1) with the two els. (a) and (b) 
meant for application at the time of the admission 
of the appeal and the second consisting of sub.93.(2) 
and (3)* as being meant for application at the 
final hearing of the appeal. On that construction, 
it is possible to hold that the conditions laid 
down in the two els. (a) and (b) of sub- 
s. (l) are disjunctive, that is to say, at the time 
of bearing the appeal for the purposes of admis¬ 
sion, the Court will have to be satisfied either 
that the objection on the ground of jurisdiction 
was taken at the earliest opportunity or, failing 
that, that the erroneous valuation had prejudi¬ 
cially affected the disposal of the suit or appeal 
on its merits. There may be a practical difficulty 
in the way of applying ol. (b) of sub-s. (i) at the 
time of the admission of the appeal when, ordi¬ 
narily, the Court has before it only the judgment 
and decree under appeal and the memorandum 
of appeal. But this difficulty is not insuperable, 
inasmuch as the Court very often, at the instance 
of the appellant, does have before it the whole 
record of the case. In that way, it is possible to 
construe the word "entertained” in aub-s. (1) as 
meaning "permitted to be raised.” When the 
Court has permitted the question to be raised on 
any one of the two grounds mentioned in els (a) 
and (b) of sub-s. (l), at the time of the final 
bearing of the appeal the Court will apply the 
provisions of sub-s. (2) or sub-s. (3), as the case 
may be, and hold that there was no defect of 
jurisdiction or that there was such a defect of 
jurisdiction, and act accordingly. Here, we are 
not concerned with the provisions of sub-s. ( 4 ) 
of 8.11 which extend the power conferred by the 
section to the Court exercising its revisional 
powers, for example, under s. 115, Civil P. 0. 

^[ 12 ] As already indicated, the construction of 
■8. 11 has not been the subject of a direct decision 
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from the point of view suggesled above. The 
Special Bench of this Court iu tbe case of Mt> 
Urehan Kuer v. Mt. Kalutri, 13 Pat. 344 at 
pp. 851-65: (a. I. R. ( 21 I 1934 Pat. 204) appears to 
have adopted tbe view of the Allahabad High 
Court in tbe case of Khudajiatual Kuhra v. 
Mt. Ami7ia Khatun, 40 all. 250 at p. 253 : 
(a. I. R. (11) 1924 ALL. 383) to tbe following 
effect (quoted in the reported case at p. 355) : 

‘ It is clearly contcmi'lftted there (i. e., in the statute) 
that any objection which is to bo raised on the ground 
ot pecuniary jurisdiction must ha taken iu the trial 
Court at the earliest possible opportunity anti where tho 
objection is not taken, it is not to be entcrtainablo there¬ 
after unless the appellate Court is satisfio i ttiat there 
has been como niiscarriago of justice on tbe merits-” 

This would indicate that their Lordships were 

prepared to read tbe two clauses of sub-s. (i) as 

disjunctive. Section 11 , Suits Valuation Act, is 

meant to cure defect of pecuniary jurisdiction. 

Section 21, Civil P. C., has been enacted with a 

view to curing errors of local jurisdiction. The 

section is in these terms : 

“No objection ns to the pluce of tiling shall he allowed 
by any appellate or revisional Court unlosa such objeo- 
tion was taken in the Court of first instance at the 
earliest possible opportuniiy and in allcases whe e issues 
are settled at or before such settlement, and unless there 
has been a consequent failure of justice.” 

There it will he found that the two conditions 
are coDjunctive, and not disjunctive. In another 
Special Bench case reported in Narayan J ha 
Narone v. Jogni Prasad Jha, 13 rat. 829: (a.i.B. 
( 21 ) 1034 pat. 180 the Chief Justice, delivering 
the opinion of the Special Bench, referring to 
S. 11, Suits Valuation Act, made the following 
observations: 

"It enacts that a question of valuation in rela¬ 
tion to jurisdiction shall not be entertained unless 
tbe objection was taken in the Court of first instance at 
or before the hearing at which issues were first framed 
and recorded unless tbe appellate Court is satisfied for 
reasons to be recorded by it in wrrtiog that the error in 
valuation has prejudicially affected the disposal of the 
suitor appeal on its merits.” 

[ 13 ] 1 will, therefore, proceed on tbe assump¬ 
tion that tbe two clauses of eub-s. ( 1 ) of 8 11, 
are disjunctive and not conjunctive. In this case 
the point of jurisliction grounded on the under¬ 
valuation of the suit was not tak'«n at the earliest 
opportunity in the written statement by the 
defendants, no clear issue was raised, and, at any 
rate, tbe ambiguous issue raised was not pressed. 
That objection was not taken in the memoran¬ 
dum of appeal to the lower appellate Court nor, 
for the matter of fact, in the memorandum of 
second appeal to this Court. Hence, it is clear 
that tbe provisions of cl. (a) of aub s. (l) of S. 11 
have not been complied with. We have to see 
whether tbe provisions of cl. (b) of that sub-sec¬ 
tion can be invoked in aid of tbe appellants. It 
has been held by this Court in tbe two reported 
decisions referred to above, namely, Mohini 
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^ohan ^is'^er v. Gour Chandra iJai.SP.L. J. 
307 : (A. I. R. (s) 1921 Pat. 32) and Mahanth 
Rukmin Das v. Deva Smgh, 5 Pat. 505 : (7 
P. L. T. 407 : A. I. R. (I3) 1926 Pat. 35l), that the 
very fact that, if the suit had been properly 
valued, a first appeal would have been entertain- 
able only by the High Court which would have 
to determine the controversy between the parties 
on all questions of fact and law is by itself Buffi, 
cient to show prejudice to* the party^ But a Full 
Bench of the Madras High Court in the case of 
Kelu AcJian v. Cheriya Parvathi Dethiar, 46 
Mad. 631 : (A. I. R. (11) 1924 Mad. 6), has held to 
the contrary. The Full Bench noticed the doci- 
sion of this Court in the case of Mohini Mohan 
Misser v. Gour Chandra Bai, 5 P. L. J. 397 : 
(A. I. R. (8) 1921 pat. 32), and expressly dissen- 
ted from it. Coutts-Trotter J., in the course of 
his short judgment, agreeing with the Chief Jus- 
tice, who delivered the leading judgment of the 
Court, made the following pertinent observations 
while referring to the decision of this Court ; 

I Bbould have thought that the contention put 
before us was absolutely unarguable were it not that it 
apparently has commended itself to at least one Bench 
of Judges in this country. I take it that the object of 
S. 11, Suits Valuation Act, is to provide a machinery 
for curiog the original lack of jurisdiction in such cir* 
cumatances. If it does not do that, it does nothing else; 
yet it is argued before us that, if you once start a suit 
in one Court which decides prejudicially on the merits, 
the section has no power to cure the original lack of 
jurisdiction which remains uucured to the end; that is 
to say, that the section gives you something with one 
band and immediately takes it away with the other.’* 

This Full Bench decision of the Madras High 
Court followed the previous practice of that Court 
as in the reported precedents, namely, the cases 
of Baghavachariar v. Baghavachariar, 20 
M. L. J. 726: (8 I. c. 645), Narayani Ammal v. 
Secretary of State, 41 1 . c. 167: (A. I. R. (5) 1918 
Mad. 690) and Ammahi Ammal v. Krislinan 
Nair, 62 I. C. 715: (A. I. R. (7) 1920 Mad. 1017). 
The Patna decisions on this question, referred to 
above, have been followed by a Division Bench 
of the Oudh Chief Court in the case of Sheorafi 
Singh v. ML Phulbasa Kuer, A. I. R. ( 12 ) 1925 
Oudh 661 : (28 O. C. 203). Their Lordships of the 
Oudh Court have preferred to follow the Patna 
cases and not to follow the Full Bench decision 
of the Madras High Court, referred to above. But 
a more recent decision of that Court has made 
observations by way of obiter dicta following 
the Madras view in preference to the other view, 
though the Patna cases do not appear to have 
been noticed by the later Division Bench of the ■ 
Oudh Chief Court. But, as already stated, those 
observations are in the nature of obiter dicta, 
and one Division Bench of^he same Court could 
not have overruled the earlier Division Bench 
mling referred to above. The Allahabad High 


Court in the case of Musa Imran v. Bhagwan 
Das, A. I. R. (14) 1927 ALL. 359: (100 I. C. 646) 
takes the Madras view. A Full Bench of that 
Court, in the case of Moolchand Mottlal v. Bam 

Kishen, 55 ALL. 315: (a. I. R. (20) 1933 ALL. 249), 
has reviewed the authorities of its own Court, 
and has naturally followed the cursus curice of 
its own Court in preference to the view of s. 11 
taken by this Court. But their observations again 
are in the nature of obiter dicta. 

[14] The Lahore High Court is not uniform 
in its decision, as noticed by the Allahabad High 
Court in the Full Bench decision referred to 
above. 

[15] A Division Bench of the Calcutta High 
Court, in the case of Baghunath Charan Singh 
V. Shamo Koeri, (31 cal. 344) has taken the view 
that it was for the District Judge in the first 
instance, when an objection as to the jurisdiction 
of the Court below was raised, to determine the 
question whether the under.valuation had afifec- 
ted the decision on its merits, and it will be for 
the High Court to examine that decision if and 
when that stage is reached. The Calcutta High 
Court, therefore, cannot be said to have cate- 
gorically decided the question one way or the 
other. No recent decision of the Calcutta High 
Court on this question has been brought to our 
notice. 

[ 16 ] On a review of the authorities of the diff- 
erent High Courts in India, it is clear that the 
balance of judicial authority leans in favour of 
the view taken by the Madras High Court as 
against the view taken by this Court. But the 
cursus curia} of this Court has been for the last 
28 years or so, in favour of the view that, if, as 
a result of under-valuation of the suit, a litigant 
is deprived of his right of first appeal to this 
Court, that is a prejudice by itself, and that the 
litigant is entitled to treat the impugned judg¬ 
ment as void. 

{17] The learned Government Pleader, who 
appeared in support of the Kevenue, while sup¬ 
porting the demand for additional court-fee, con¬ 
tended that S. 11 , Suits ‘Valuation Act, only 
barred the raising of the objection to jurisdiction 
by one of the parties to the litigation, but did not 
prevent the Court from taking notice of the fact 
that the judgment impugned has been rendered 
by a Court which had no pecuniary jarisdiction 
to pass the decree, and, therefore, the judgment 
and the decree should be treated as void. Fur¬ 
ther, he indirectly supported the appellants* con¬ 
tention by submitting that the present case was 
not one of under.valuation but of payment of in¬ 
sufficient court-fees on a wrong principle, treating 
the suit as valued at four thousand rupees on 
the basis of the valuation in the document im¬ 
pugned; whereas, on a true application of tba 
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priocipls of the CourUfees Act, the valuation 
both for purposes of court-fees and for jurisdic- 
tion should have been fifteen thousand rupees. 
But, on the first question raised by the learned 
Oovernment Pleader, it appears to me that he is 
making a distinction without there being any 
real diflference in substance. He did not bring 
to our notice any decision where such a distinc¬ 
tion has been made. In this connection the deci¬ 
sion of a Division Bench of the Bombay High 
Court in Shidappa VenJciJtrao v. Bachappa 
bubrao, 36 Bom. 628 : (16 i. c. 1005) may have 
to be examined. In that case the plaintifi' sued 
for a declaration that he was the adopted son of 
the last full owner who left properties worth 
sixty-nine thousand odd rupees which was the 
valuation of the suit for the purposes of pleader's 
fees. He valued the declaration at rs. i3o. As 
the properties were under attachment by the 
Collector after the death of the last full owner, 
the plaintiff had not prayed for any consequen¬ 
tial relief in respect of those properties, but he 
prayed for an injunction restraining the defendant 
from interfering with plaintiff's right in respect 
of a house which he claimed to be in his posses¬ 
sion, and the relief for injunction was valued at 
only Rs, 6, The suit was filed in the Court of the 
First Glass Subordinate Judge who only could 
have heard a suit of the value of more than five 
thousand rupees and in respect of properties not 
wholly within the local jurisdiction of the Second 
Class Subordinate Judge. The First Class Sub- 
ordinate Judge, who heard the suit decreed the 
claim. The defendant appealed to the District 
Judge. The District Judge beard the appeal, in 
spite of the preliminary objection raised by the 
plaintiff to bis jurisdiction to hear the appeal. 
The District Judge overruled the objection as 
regards his pecuniary jurisdiction, and ^et aside 
the decision of the Court of first instance. On 
second appeal by the plaintiff, the High Court 
held that tbe First Claes Subordinate Judge, who 
tried the suit, had tbe special jurisdiction to try 
it, and that, therefore, bis decree was not void 
for want of pecuniary jurisdiction. It also held 
that the District Judge had no jurisdiction to 
entertain the appeal. In that view of the matter, 
tbe Court directed that tbe decree of tbe District 
Judge should be reversed, and the memorandum 
of appeal to that Court must be returned to the 
respondent for presentation to the High Court. 
The appeal to the High Court was ultimately 
dismissed, and the trial Court's decision affirmed. 
This case went up in appeal to Hie Majesty in 
Council by special leave, and tbeir Lordships* 
decision is reported in Bachappa Subrao v. 
Shidappa Venkatrao, 43 Bom. 607: 46 I. A. 
24: (a. I. R, (16) 1918 P. 0 . 188). Before their 
Lordships of the Judicial Committee, it was 


argued on behalf of tbe appellant that the value 
of the subject-matter of tbe suit did not exceed 
five thousand rupees, aud that the decision of the 
Subordinate Judge and of the High Court also 
were without jurisdiction. Tbeir Lordships re¬ 
pelled those contentioDs. and held that the suit 
was within the special jurisdiction of the First 
Class Subordinate Judge, as the subject-matter of 
the suit exceeded five thousand rupees in value, 
and that tbe appeal properly lay to the High 
Court. Their Lordsb ips also were of tbe opinion 
that tbe objection to the jurisdiction of tbe first 
Court, not having been taken in that Court 
could not be taken in a subsequent stage of the 
suit. Though, in tbe course of ibo arguments, 
reference was made to 8. 11 , Suits Valuation Act, 
tbeir Lordships do not make any observations 
on that section. It will be noticed that there are 
certain very special (blurred) of that case. Un¬ 
like Subordinate Judges in this province, in the 
Bombay Presidency, it appears, there are Special 
Subordinate Judges koown as First Class Sub¬ 
ordinate Judges who only could bear suits of the 
value of more than live thousand rupees or suits 
in respect of properties situated within more than 
one local jurisdiction. Secondly, the High Court 
at Bombay first entertained the second appeal 
from the decision of the learned District Judge 
on appeal. As a result of tbe decision of tbe 
High Court, the appeal to tbe District Judge was 
heard as a first appeal to the High Court, and 
their Lordships, disagreeing with the District 
Judge, affirmed the decision of the Court of first 
instance. Hence even if tbe provisions of s. ii, 
Suits Valuation Act were to be strictly applied 
to that case, prejudice to tbe plaintiff by tbe Dis¬ 
trict Judge’s judgment was clearly brought out, as 
a result of the judgment of the High Court on 
merits. This decision of their Lordships of the 
Judicial Committee is an authority for tbe pro¬ 
position that in a suit for a declaration in res¬ 
pect of certain property the real value of the 
property in question, and not its notional value 
as put down by the plaintiff, determines tbe juris¬ 
diction of tbe Court; this judgment is no autho¬ 
rity, one way or the other, on the construction 
of s. 11 , Suits Valuation Act. Their Lordships 
have pointed out in that case that, if the objec¬ 
tion to the jurisdiction of the Court bad been 
taken at tbe earliest opportunity, tbe litigation 
would not have been prolonged as it was in that 
case. They also pointed out that tbe objection 
was based "on tbe most technical of iechnicali- 
ties", namely, the provisions of the Court-fees 
Act. They further pointed out that 
"the Conrt-fees Act was passed not to arm a litigant 
with a weapon of technicality against big opponent, bat 
to secure revenue for tbe benefit of tbe State. This is 
evident from the character of the Act, and is brought 
oat by S. 12, which makes the decision of the First 
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Court as to value final as between the parties, and en¬ 
ables a Court of appeal to correct any error as to this, 
only whore the hret Court decided to tbo detriment 
of the revenue.” 

[18] Learned counsel for the appellants also 
contended, on the authority of the decision of a 
Division Bench of the Calcutta High Court in 
the case of Rajlakshmi Dasee v. Katyanai 
Dasee, 88 cal. 639 : (12 l. c. 464), that the judg¬ 
ment of the lower appellate Court is a nullity, 
and that, therefore, this Court should ignore it as 
such. But this argument ignores the provisions 
of 8. 11, Suits Valuation Act, which are meant 
to meet a situation created by a Court giving a 
judgment in a suit which was beyond its pecu¬ 
niary jurisdiction. Unless it can be held that 
8 . 11, Suits Valuation Act did not apply to the 
facts and circumstances of the present case and 
is out of the way of the appellants, they cannot 
ignore those provisions. It appears that the suit 
in that case was deliberately and intentionally 
under-valued at Bs.2100, though the true value of 
the properties in question was more than a lao 
of rupees. Their Lordships further pointed out 
that such a deliberate under valuation resulted 
in the State being defrauded of court fees 
of a considerable, amount, and the jurisdiction 
of the High Court as the Court of first appeal 
was also ousted. Their Lordships observed, in 

the course of their judgment, as follows : 

is an elementary prinoiple of law tbat, if a Court 
has DO jurisdiction over the subject-matter,' its judg¬ 
ments and orders are mere nullities, and may not only 
be set aside at any time by the Court in which they are 
rendered, but be declared void by every Court in which 
they are presented. If a Court has no jurisdiction, its 
judgment is not merely voidable, but void, and it is 
wholly unimportant how precisely certain and techni¬ 
cally correct its proceedings and decisions may have 
been if it has no power (o bear anddeterminotbecause, 
its authority is wholly usurped and its judgments and 
orders are the exercise of arbitrary power under the 
forms, but without tbe sanction of the law. These prin¬ 
ciples apply, not only to original Courts, but also to 
Courts of^ppeal. Jurisdiction over the subject-matter, 
whether in tbe Court of first instance or in the appel¬ 
late Court, is given only by law, and cannot be con¬ 
ferred by consent of parlies. Accordingly whore an ap¬ 
pellate Court does not possess jurisdiction to review the 
action of the Court below, jurisdiction cannot be con¬ 
ferred npon it by consent of the parties and any waiver 
on their part cannot make up for tbe lack or defect of 
jurisdiction." 

Those observations of their Lordships of tbe 
Calcutta High Court, in my opinion, do not 
apply to tbe facts of tbe present case, inasmuch 
as those observations were made in relation to a 
litigant who was not a party to tbe decree which 
was impugned as void for want of pecuniary 
jurisdiction. In the present case the appellant 
were defendants to the suit, and could and should 
have raised, at tbe earliest opportunity, an objeo- 
tion to the under-valuation. They have taken a 
judgment against themselves. Is it open to them 


to ignore that judgment as a mere nullity ? 
my opinion, it is not. The Code of Civil Proce¬ 
dure has made provisions for getting rid of a 
judgment by a party against whom that judg¬ 
ment may have been given. That judgment may 
be without jurisdiction; but it would still be 
binding on the parties to that judgment unless, 
of course, it is vitiated for other reasons, for 
example, fraud on tbe Court or on any of the- 
parties. The appellate Court, or a Court of revi¬ 
sion under s. 116 of the Code, is certainly enti¬ 
tled to set aside a judgment which is vitiated 
by the Court which rendered it exceeding its 
powers ; but, so long as the judgment stands, it 
is binding on the parties. Hence, in the present 
case, the judgment of the learned District Judgo 
is binding on the parties unless set aside by this 
Court on appeal. 

[ 19 ] Now, the question is how to get rid of 
such a judgment. It can only be got rid of by 
some process known to law, namely, by prefer¬ 
ring an appeal from that judgment, and obviously 
a second appeal, as the judgment impugned is 
tbat of the appellate Coart. Should tbat judg- 
ment be set aside simply on the gronnd that it 
was rendered by the District Judge whose pecu¬ 
niary jurisdiction in appeal is limited to Bs. 6000 
irrespective of any other consideration ? As I 
have already pointed out, the provisions ofs. 11, 
Suits Valuation Act require that there ebonld be 
a prejudice caused to tbe party impugning the 
judgment as regards tbe disposal of the appeal 
on merits. I have also pointed out above that 
tbe weight of judicial authority is in favour of 
tbe view that tbe very error of pecuniary juris¬ 
diction should not by itself be taken as a ground 
for inferring prejudice ; something more mast be 
established. Hence, prejudice can be established 
by going into the merits of the decision, tbat is 
to say, both on questions of fact and qneetiocs 
of law. Ordinarily, this cannot be done on a 
second appeal. Therefore, the precedents of this 
Court have established the practice tbat the 
second appeal should be converted into a first 
appeal, and dealt with as such. Bat tbat amounts 
to prejudging the whole issue between the parties. 
The reported decisions of this Court referred to 
above, namely, Mohini Mohan Misser'^, Qouf 
Chandra Bai, 6 P. L. J. 397 : (a. I. B. (8) 1921 
pat. 82) and Mahanth Bukmin Das v. Deves 
Singh, 6 Pat. 606 : (7 P. I.. T. 407 : A. I. R. (t3> 
1926 Pat. 351) entertained the second appeWt 
and then decided to hear the case as • 
appeal. The nnreporled decision went a step 
farther, and decided that the second appeal 
should be converted into a first appeal for all 
purposes including those of court-fees. 
opinion, such a procedure is not warranted by 
law, and especially the Court-fees Act Tn# 
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Court-fees Aot has dealt with the question of 
refund of court^fees in ss. 19 to 16 ol the Aot. 
But none of those seotions can be prayed in aid 
ol the present appellants. 

C 20 J It may be that, in order to grant relief 
to the appellants in the present case, the Court 
may have to go into the merits of the case. But 
that can be done under the provisions of s. 103, 
Civil P. 0. which confers power on the High 
Court to determine issue of fact also in oases 
where that issue may have been wrongly deter, 
mined by reason of any illegality, omission,error 
or defect as contemplated in s. lOO of the Code. 
In my opinion the provisions of S. 103 , Civil P. 0. 
are wide enough to empower the High Court in 
the circumstances of the present case to go into 
the facts of the case to determine whether the 
appellants have been prejudiced in tho disposal 
of their appeal by the lower appellate Court on 
merits. But that is quite a different thing from 
saying that the second appeal should outright be 
converted into a first appeal for all purposes, 
even for realising court.fee on the basis contended 
for on behalf of the appellants, that is to say, 
that the appellants are entitled to treat the deci. 
sion of the learned District Judge as a mere 
nullity, and then to have their memorandum of 
appeal in the lower appellate Court treated as a 
memorandum of appeal to this Court, giving them 
credit for the oonrt.fees paid in the Coart below 
and making them liable for only so much of 
oourt.fee8 as would be deficit on the memorandum 
of appeal in the lower appellate Court treated as 
one in a first appeal in this Court. Such a pro. 
cedure was adopted in this Court for the first 
time by Boss and Kulwant Sabay JJ. in the 
unreported decision in the case of KUhun Lai 
y. Hira Lai, second Appeal No. 1679 of 1926. 
Bat their Lordships passed those orders without 
examining the provisions'of the Suits Valuation 
Aot or of the Conrtfees Act, and that practice 
has been followed ever since in this Court 
without any further examination of the legal 
position. In my opinion, such a practice is not 
warranted by the provisions of the Court-fees 
Aot. 

[ 20 a] In view of these considerations, I have 
come to the following conclusions: ( 1 ) That the 
judgment of the trial Court in this case was not 
vitiated by any error of jurisdiction as a result 
of the undervaluation. (2) That the judgment 
and decree of the lower appellate Court are not 
wholly void bat only voidable on the appellants 
showing that they are erroneous in fact or in 
law, and that thus the appellants have been pre. 
judiced in the disposal of the appeal on merits. 
(3) That simply because the lower appellate Court 
bad no pecuniary jurisdiction over the appeal, 
which should have been beard as a first appeal, 
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in this Court, would not by itself amount to 
prejudice in the disposal of the caso on merits. 
( 4 ) That the established practice of this Court to 
treat such a second appeal as the present as a 
first appeal for all purpeses, including those of 
court-fees, is not in accordance with the provi¬ 
sions of the Suits Valuation Act or the Court fees 
Aot. I would, therefore, answer the questions 
under reference in the negative. 

[ 21 ] Meredith J.—The reference to the Full 
Bench actually involves two questions whether 
in the circumstances stated, it is permissible to 
treat the second appeal as a hrit appeal, and 
whether the appellants can be credited with tho 
court-fees paid in tho Court b<;low. I agree with my 
learned brother Sinha J., whose judgment I have 
had the advantage of perusing, that'baih these 
questions should be answered in the negative. 

[ 22 ] Taking first the question of oourt^fees, 1 
can see no good reason in law or equity why tho 
appellant to the District Judge should get a 
refund or credit for a court-fee paid by him. He 
hag himself chosen the forum of the District 
Judge. He has invited that Judge’s deoision in 
bis case. If be is the plaintiff, be is entirely respon- 
Bible for the fact that the app^'al has gone to the 
District Judge. Even if he be the defendant, his 
submission to the District Judge is still a matter 
of bis choice. If be has not contested the plain- 
tiff’s valuation, his position is similar to that 0 ! 
a plaintiff.appellant. If he has unsuccessfully 
contested it before the trial Court, then it is open 
to him instead of going to the District Judge to 
come straight to the High Court and assert that 
the trial Court's decision on valuation was wrong, 
and actually upon a proper valuation the appeal* 
lies to the High Court as a first appeal. 

[23] It is not only that the appellant has of his 
own choice chosen the forum of the District Judge, 
but, as a result, the valuable time of the District 
Judge has been consumed in deciding the case. 
Court-fees are primarily demanded by Govern¬ 
ment to meet the expenses of maintaining the 
judicial establishment. The District Judge having 
employed himself in the matter, the conditions 
for which the court-fees have been imposed have 
been fulfilled. Why then should Government 
forego these court.fees? 

[24] Apart from these considerations, the 
appeal to the High Court, as I shall presently 
endeavour to show, is essentially a second appeal, 
and must be treated as such. That being so no 
question of refunding or crediting the coort-fees 
on the first appeal oan arise. 

[ 25 ] I turn now to the other question. I agree 
with my brother Sinha J., that as between the 
parties to the litigation the judgment of a duly 
constituted Court, which is vitiated merely by 
inadequacy of pecuniary jurisdiction, is not a 
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complete nullitj’ which can be ignored and treated 
as being not in existence. As I apprehend the 
matter, it is a good judgment capable of execu- 
tion unless and until it is set aside by a higher 
Court. Section 99, Civil P. C., clearly implies that 
the decree in such circumstances has to be set 
aside, since it provides for the reversal or varia¬ 
tion in appeal of such a decree on the score 
inter alia of defects alt'ecting the jurisdiction of 
the Court. The same implication is inherent in 
s. *21 of the Code. This saves a judgment vitiated 
by lack of territorial jurisdiction where no objec- 
tion has been taken in the Court of first instance 
at the earliest possible opportunity. I can find 
no distinction in principle in this regard between 
lack of territorial jurisdiction and lack of pecu¬ 
niary jurisdiction. 

[26] Finally, S. 11 , Suits Valuation Act also 
proceeds on the assumption that the judgment is 
not a complete nullity. It lays down certain 
conditions in which the defect insuch a judgment 
is to be ignored. No ignoring of defects can give 
validity to something that is a nullity; that has 
no real existence. 

[27] If it be once conceded that the judgment 
of the District Judge is one which has to be 
reversed or set aside, it inevitably follows that 
the appeal to the Iligh Court can only be a 
second appeal, and must be dealt with as such. 
I think the learned Judges who have favoured 
the course of treating the appeal as a first 
appeal must have been influenced by the 
fear that otherwise the appellant would be 
deprived of a consideration by the High Court 
of his case upon the merits. This view, however, 

-is incorrect. Owing to the provisions of S. 11 , 
Suits Valuation Act the appellant before the High 
Court, once he raises the question of jurisdiction, 
can, and indeed must, receive a consideration of 
the merits by the High Court. The High Court 
has to determine whether the decision of the 
District Judge in flrst appeal has to be set aside 
for lack of jurisdiction. To do this it has to 
determine whether the hearing by the District 
Judge has prejudiced the appellant. This, in my 
view, in turn involves a decision as to whether 
the decision of the District Judge is right or 
wrong upon the merits. For on this question of 
the meaning of the word "prejadioially’* as used 
in S. 11 ,1 am in agreement with Sinha J. in pre¬ 
ferring the Madras view. Sinha J. has accepted 
the Madras view despite what be refers to as a 
cursui curia in Patna. That cursus is not, 
however, smooth and uninterrupted. I have found 
two Division Bench decisions of this Court where 
the fact that the appeal was beard by the Dis¬ 
trict Judge when it should have been heard by 
the High Court was not accepted as in itself, 
without more, constituting any prejudice. These 


decisions are Satya Kinkar Sahana v. Baja 
Sri Srt Shiba Prasad Singh, 4 P. I». J. 447 : 
(a. I. R. (7) 1920 Pat. 822 ) where Jwala Prasad J. 
sitting with Mullick J., laid down that: 

'‘Under S. 11, Saits Valuation Act. 1387, the disposal 
of an appeal by a lower appellate Court cannot be ques* 
tioned as being without jurisdiction on the ground of 
the valuation being beyond the pecuniary limit of the 
jurisdiction of that Court unless the disposal of the 
appeal on the merita has been prejudicially affected.” 

[ 28 ] The other case is Kesho Prasad Singh 
V. Lakhu Bai, 4 P. L. T. 625 : (A. I. R. (lO) 
1923 pat. 5S1) decided by Kulwant Sahay and 
Foster JJ, The decision of the District Judge was 
challenged on the score of lack of jurisdiction 
owing to under-valuation, and Eulwant Sahay 
J. rejected this contention observing (at page 539): 

“Moreover nolhlog bas been shown by the defeDdant- 
appellant before us that the under-valuation of the suit 
and of the appeal to the District Judge bas in any way 
prejudicially affected the disposal of the suit or of the 
appeal on its merits. ... I am of opinion that there 
being no proof of prejudice, the objection cannot be 
entertained that the decree of the learned District Judge 
is null and void for want of jurisdiction.” 

[29] The High Court then will have to con¬ 
sider whether the decision of the District Judge 
was right or wrong on the merits. The power to 
do so is, in my judgment, conferred at this stage 
not by S. 103, Civil P. C., but by S. 11 itself. The 
determination at this stage is not for decision of 
the appeal on the merits but for decision upon 
the objection regarding lack of jurisdiction. If 
the High Court holds that the decision of the 
District Judge was right on the merits, the ap¬ 
pellant can have no further complaint. He has 
bad bis decision from the High Court. If, on the 
other band, the High Court holds that the deci¬ 
sion was wrong on the merits, then S. 103, Civil 
P. C., comes in, and the High Court will itself 
determine the issues of fact, so that in either 
case, though the appeal is a second appeal and 
must be decided as such, the appellant in fact 
obtains a decision from the High Court upon the 
merits, and a decision just as effective as if the 
appeal bad been treated as a first appeal. 

[30] In conclusion 1 wish to make some 

observations upon S. 11, Suits Valuation Act. I 
will not quote it in because that bos been 

already done by my brother Sinha J. in his 
judgment. I venture to express the opinion that 
this section is one of the worst drafted pieces of 
legislation which any unfortunate Judge can have 
bad to construe. Sinha J. has pointed out at 
length that, whereas (a) and (b) of sab-s. (l) can 
only be read disjunctively, there are strong rea¬ 
sons for supposing that the Legislature intended 
oonjunotive clauses; that is to say, that the word 
‘or’ was used between them when the word 
‘and’ was intended. 

[31] Let us analyse the section further. Though 
the judgment vitiated by lack of pecuniary 
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iarlsdiotion is not as between the parties a com¬ 
plete nullity, nevertheless it is one which, quite 
apart from the merits, must be set aside by the 
appellate Court under the provisions of s. 09 , 
Civil P. C. The object of S. 11 is clearly to 
preserve that judgment in a limited class of cases. 
IBeing an enabling section, it is to be expected 
that it will be drafted with great care, and will 
clearly and exhaustively specify the enabling 
conditions. 

[32] Sub-section (l) specihesthe conditions with- 
out which the application attacking the judg- 
ment cannot be entertained. The conditions are 
expressed as alternatives, and they are (a) that 
the objection was promptly taken; alternatively, 
(b) that the appellate Court is satisfied that the 
suit or appeal was wrongly valued and this has 
prejudicially affected the disposal of the case on 
its merits, 

[33] The effect of sub a. (i) is, therefore: either 
<a) or (b) being satisfied, objection to be enter- 
tained. 'Entertained' may be either 'initially 
admitted’ or 'allowed*. Here is a complete 
ambiguity. The difficulty about the first construc¬ 
tion is that the point cannot be decided until the 
whole case has been considered upon the merits, 
a procedure hardly appropriate to mere admis¬ 
sion. If, on the other hand, we read entertained’ 
as 'allowed', that reading is contradicted by the 
provisions of aub-ss. ( 2 ) and (3), which go on to 
prescribe how the Court is subsequently to deal 
with the matter. Sub-section ( 2 ) says in effect (a) 
is satisfied, but (b) not satisfied. Then, if the 
Court has before it the necessary materials for 
determination of the appeal, the defect of juris¬ 
diction shall be ignored ; in other words the 
•objeotioD shall be rejected. 

[31] Sub section (s) next applies to the case 
where (a) and (b) are both satisfied, and specifies 
that in such a case, if the Conrt has not the 
necessary materials before it 

*'it shall proceed to deal with the appeal under the 
rules applicable to the Court with respect to the bearing 
of appeals.’* 

What on earth do these words mean? Possibly 
they mean that in that case the decision of the 
lower appellate Court is to be set aside for lack 
of jurisdiction. But, if so, that is certainly not 
what the Legislature has said. 

[86] Much worse is to follow. As I have said, 
sub-B. ( 2 ) covers (a) satisfied, (b) not satisfied. 
Sub-section (3) covers (a) and (b) both satisfied. 
What is to happen where (b) is satisfied, but not 
(a)? The section is completely silent. In such a 
case is the judgment to be set aside in second ap. 
peal or is it to be maintained despite the preju- 
dice, in the absence of other material grounds 
for setting it aside in second appeal? On the one 
hand, the section, being an enabling section, it 
1919 P/37 & 38 


Nabain (FB) (Das J,) Patna 289 

cannot enable where there is no express provi¬ 
sion. Moreover it says that where (b) is satisfied, 
but not (a), the objection is to be "entertained”. 
Once entertained, bow can the Court ignore the 
prejudice which it has found? It seems, there¬ 
fore, on both grounds that where (b) is satisfied 
but not (a), then also s. ll does not save a judg. 
ment, and it will have to go, under S. 99, despite 
the fact that the object of the legislation seems 
to be to prevent such an objection being taken 
unless taken at the first opportunity. 

[36] In short, in that event the objection must 
be entertained, and must be allowed, though 
there is no such provision in the section. But even 
this is not all. Sub-section ( 2 ) deals with the case; 
(a) satisfied, (b) not satisfied ; papers before the 
Court. What of the case (a) satisfied, (b) net 
satisfied, necessary materials not before the 
Court? If they are not before the Court, then 
apparently sub-s. (2) has no application. If so, 
the wording seems to imply that the Court can¬ 
not ignore the defect of jurisdiction. Is it then 
to allow the application in such a case, though 
not provided foi? Sub-section (3) deals with, (a) 
and (b) satisfied : necessary materials not before 
the Court. What of the case : (a) and (b) satis- 
fied and materials before the Court? This is 
likely to be a frequent case. But what is the Court 
to do? If it is to allow the application and set 
aside the judgment, one would expect the sub- 
section to say so. One can only pause in bewil¬ 
derment and awe before the ingenuity of the 
draftsman who has imported so many ambigui¬ 
ties and lacunae into the short space of a single 
section. The whole rigmarole which is S. 11, could 
in my opinion, have been avoided by a simple 
provision that the defect in pecuniary jurisdic¬ 
tion of the Court, as between the parties, shall 
be ignored except in cases where the objection to 
jurisdiction has been taken at the earliest oppor¬ 
tunity, and there has been a failure of justice. 

[36a] Das J.— I have bad the privilege and 
advantage of perusing the judgments prepared by 
my learned brethren, Meredith and Sinba JJ. 

[37] I agree with them that in the circum¬ 
stances stated, the. answers to the two questions 
involved in the reference to the Full Bench 
should be in the negative. The answers depend to 
a large extent on the view one takes of the pro¬ 
visions of S. 11, Suits Valuation Act— provisions 
the difficulties of interpreting which have been 
commented on by my learned brethren, with 
particular reference to the ambiguities and lacu¬ 
nae left therein. I need not repeat what they 
have said. 

[38] There is, in my opinion, a farther reason 
for bolding that clauses (a) and (b) in sub-s. ( 1 ) 
of the section are disjunctive, in the sense that 
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they are two alternativee either of which (and 
not necessarily both) must be satiahed before the 
objection as to jurisdiction is initially allowed to 
be raised. If the two clauses (a) and (b) are taken 
as conjanctive clauses, i. e , both conditions must 
be fulfilled before the objection as to jurisdiction 
can bo allowed to bo raised, then sub-s. (2) be¬ 
comes redundant as it would on that construc¬ 
tion cover more or less the same ground as sub- 
9. (1). On reading all the sub-sections t'’igfether 
the efiect of the provisions seems to be that pre- 
judice in the disposal of the suit or appeal on 
merits is the crucial test. If that test is fulfilled, 
then the objection as to jurisdiction is entertain¬ 
ed ; if, however, the objection as to jurisdiction 
was token at the earliest opportunity but there 
has been no prejudice on merits, the defect of 
jurisdiction is ignored. This seems to me to be 
the only intelligible result of the provisions, 
which are expreesed in a very round-about way. 

[891 On the question of ‘prejudice on merits,* 
I prefer the Madras view. The object of the 
Legislature in enacting S. 11, as in the case of 
S. 21, Civil P. C., was to ensure that the defect 
of jurisdiction on territorial or pecuniary ground 
should not render proceedings in a case abortive 
if such objection was not taken at the earliest 
opportunity and there has been no consequent 
failure of justice. There is no difficulty in inter¬ 
preting S. 21, Civil P. C., which is simply and 
directly expressed. There are considerable difii- 
oulties, however, in interpreting s. 11, Suits 
Valuation Act, the provisions of which are ex¬ 
pressed in a very circumlocutory way. hedged in 
with conditions, the existence of some of which 
has certain consequences mentioned in the sec. 
tion while the consequences of the non-existence 
of other conditions are not mentioned. It is a 
matter of some surprise to me that the section 
has stood for such a long time without evoking 
comments on its ambiguous and round-about 
phraseology. It is reasonably clear, however, that 
the object of the section is as stated above, and 
if the section did not exist, the defect of juris¬ 
diction would lead to a reversal of the judgment 
and decree rendered by an incompetent Court, 
under 8. 99, Civil P. C. That is why the section 
contains the opening clause "Notwithstanding 
anything in 8. 678, Civil P. C. (now S. S9 
of the Code of 1908).” If the object of the section 
be to cure defect of jurisdiction unless there has 
been prejudice on merits, it would be self-contra- 
diclory to bold that the defect of jurisdiction 
itself amounts to prejudice. As Coutts Trotter 
J. had pointed out very pertinently, such a view 
of the section would mean that it gives with 
one hand what it takes away with the other. In 
some cases, a distinction has been drawn bet¬ 
ween 'disposal of the suit or appeal* and ‘deoi- 


sion* and on this distinction a difference baa- 
been made between two classes of cases—ona- 
class where the suit is originally tried by a 
Court of insufficient pecuniary jurisdiction but 
the appeal is heard by a Court which was compe¬ 
tent to hear the appeal, both on law and facts, 
even if the suit bad been originally tried by a 
Court of competent jurisdiction; and another 
class of cases where but for the under valuation, 
the appeal would have gone to a Court of supe¬ 
rior jurisdiction euch as the High Court, instead 
of the District Judge. In the former class come 
cases of the valuation of legs than Rs. 5000 which- 
are wrongly tried by a munsif of lower pecuni¬ 
ary jurisdiction instead of by a Subordinate 
Judge or a munsif of special jurisdiction but the 
appeal is heard by the District Judge to whom 
the appeal would have come, even if the suit 
had been correctly tried by a Court of compe¬ 
tent jurisdiction. In the latter class come cases of 
more than Rs. 5000 in value, which may or 
may not be tried in a wrong Court originally 
but the appeal is wrongly beard by the District 
Judge, though on the correct valuation, the 
appeal should have been beard by this Court as 
a first appeal. Can it be said that in the latter 
class of cases the under-valuation which caused 
the defect of jurisdiction has by itself prejudi¬ 
cially affected the disposal of at least the appeal 
on merits? This question appears to have been 
answered in the affirmative in some of the oases 
cited before us, particularly in Mahanth Ruh- 
min Das v. Deva Singh, 6 Pat. 605: (7 P. L. T, 
d07 : A. I. R. (13) 1926 Pat. 361) and Sheoraji 
Singh v. Mt. Phulbasa Kuer, A. I. B. (12) 
1925 Oudh 561 : (28 O. C. 203). I frankly confess 
that the reasoning adopted in the two aforesaid 
cases on the question of prejudice, where an 
appeal which should have been beard by this 
Court as a first appeal is heard by the District 
Judge as a result of an under-valuation, is not 
without some attractiveness, and at first sight 1 
was inclined to think that the under-valuation 
itself caused prejudice in the disposal of the 
appeal in such a case. On further consideration, 
however, X feel that this line of reasoning does 
not give full effect to the words ' on its merits 
occurring in clause (b), aub-section (l). The 
clause is'‘prejudicially affected the disposal of the 
suit or appeal on merits". The under-valuation, 
no doubt, led to the appeal being wrongly heard 
by the District Judge, but how can the bearing of 
the appeal by the District Judge prejudicially 
affect its disposal on merits, unless the decision 
is shown to be wrong ? The words *on merits 
will be meaningless, if the mere fact of the bear¬ 
ing of the appeal by the District Judge is held 
to have prejudicially affected the disposal of th& 
appeal. 
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[40] 1 agree with Sinba J. that a judgment 
rendered by a Oourt whiob bad jurisdiction on 
the valuation given—though incorrectly given— 
is not a nullity and would be binding on the par. 
ties unless set aside. On the view of s. li, Suits 
Valuation Act, that prejudice 'on merits’ must be 
shown before the objection as to defect of juris, 
diction is upheld. The judgment of the District 
Judge is not a nullity. The eecond appeal against 
that judgment must, therefore, be beard, and the 
party raising the objection as to defect of juris, 
diction must establish that the ’’under valuation 
has prejudicially affected the disposal of the 
appeal on its merits”. It follows that the second 
appeal cannot be automatically treated as a first 
appeal by ignoring the judgment of the District 
Judge, nor can any of the parties get credit for the 
court* fees paid in the Court of appeal below. 

[41] As to what this Court should do when 
prejudice *on merits* is made out—whether this 
Court should determine the questions of fact 
under S. 103, Civil P C. in the second appeal 
itself—is a question which docs not arise on the 
reference, and need not be answered here. This 
aspect of the case with reference to s. 103, 
Civil P. C. was not argued at the Bar, and I 
reserve my opinion on it. It is sufficient to state 
that if prejudice 'on merits* is made out, the 
judgment rendered by a Court of incompetent 
jurisdiction will be liable to be set aside and 
S. 11 , Suits Valuation Act, will not save it. 

D.H, Reference answered in the negative. 

A, I. R, (36) 19M Patna 291 [C. N. 83.] 

Meredith J. 

Skyam Sunde7' Singh—Appellant v. Kalu- 
ram Agarwala and others — Respondents. 

First Appeal No. 67 of 1947, Decided on 30th 
November 1948. 

Court.fees Act (1870), S. 7 (iv) (c) and (v) — 
Monej^ decree against zamindar —In execution 
some touzis forming part of his Government Gbat> 
wali estate sold—Objection under O. 21, R, 90, 
Civil P. C., by him dismissed—Suit for declaration 
of title and for possession on ground that estate 
being inalienable sale was nullity — Declaration 
held, was essential part of relief — Suit held, was 
one for declaration with consequential relief of 
possession governed by S. 7 (iv) (c) and not by 
S. 7 (v). 

Id ezeoation of a money decree a$;ainst a zamindar 
certain toozie forming part of the Government gbat- 
wali estate were sold. The execution sale took place in 
the presence of the jadgment-debtor. After the sale the 
judgment'debtor zamindar made an application under 
0. 21, B. 90, Civil P. 0., but it was dismissed. The 
Zamindar then brought a suit for declaration of bis 
title and for poasession. It was contended that the 
estate being Governmeot Ohatwali and hence inalien* 
able, the execution sale was a complete nullity and was 
not required to be set aside. No declaration was, there¬ 
fore, necessary and the suit was merely for recovery of 
possession under S. 7 (v). 


Held that (1) the declaration of the nature of the 
plaintifl’s lUlo to the property which was sold was an 
essential pirt of the relief. The declaration, if given, 
would protect the estate from any sale in execution of 
any money'lecn-o. AIR. .9) 1922 I'at Glo ; A. I. K. 
(25) 1938 Pat. 22 (F. 13.) ; A.I R. (29) 1912 Pat. GO and 
A. I. R. (31) 1941 Pat. 17, DiStiug. [Para Gj 

(2) The sale having taken place in tl\o prc.-ence of 
Iho judgment-debtor he could not assert that it was a 
complete nullity eo far as he was concerned Ilo could 
not got any relief as against the .-ale unless ho could 
get it set aside. Tl.o declaration was thus necessary, 
A. I. R. (36) 1949 Pat 278 iF 13.), Rd. on. [Para 7] 

(3) The suit was therefore one for deolnratnn with a 

consequential relief of possession governed by S 7 (:v) 
(c) and not merely by S. 7 (v). [Para 9] 

Annotation : (’41-Com.) Court-fees .^ct, S. 7 (iv) (c), 
N. 3 Pt 2. 

L. M. Ohos:, J. i/. Ghosc and S. S. RaksJdt 

—for Appellant. 

Govt. Advocate & S. C. ilacutndar —for the Crown. 

Judgment. — This is a reference to me as 
Taxing Ju(dg6 under 8. 5, Court.fees Act, the 
question being what is the proper court-fee on 
the memorandum of appeal. In the lower Court 
court.fee was paid under s. 7 (v) (a) of the Act, 
and that was accepted as correct. The suit having 
been dismissed, the plaintiff has appealed to this 
Court, and the Stamp Reporter has expressed 
the view that the plaintiff should have paid 
court.fees under S. 7 (iv) (c) or alternatively 
under S. 7 (v) (d). The Taxing Officer is inclined 
to accept the stamp report, but has referred the 
matter to me for an authoritative decision. 

[2] The plaintiff ie the zemindar of the Pandra 
estate comprising various villages under various 
tauzis of the Manbhum Collectorate and also in 
Burdwan in Bengal. The plaint recites that the 
Pandra estate, of which the villages in suit form 
a part, is a Government gbatwali estate and 
accordingly inalienable and not liable to be sold 
in execution of a money decree against the 
zamindar. It goes on to state that the deceased, 
father of defendant 1, obtained a money decree 
in 1931 against the plaintiff. Execution started 
the same year, and after various proceedings, on 
27th September 1932, touzi No. 23 of the Manbhum 
Collectorate was sold and purchased by the other 
defendants. In all the processes relating to the 
execution of the decree the property sold was 
always described as touzi No 23, anil the decree, 
holder never specified onywhere what villages 
comprised this touzi and were sought to be sold. 
The sale was confirmed on I8tb November 1935, 
and on 27tb August 1938, defendants let party 
applied for delivery of possession of touzi no. 23. 
In their application they enumerated and speci. 
fied the villages, and in doing so included seve- 
ral villages over which title never passed to them 
under the certificate of sale, though it was clear 
that nothing that came under any otber touzi 
had been sold. The Court wrongly granted them 
possession of the villages falling under touzis 21, 
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22 and 24 and also of other two villages. Acbhra 
and Dbangari, which had not been purchased. 
The plaintiS’s appeal in the High Court against 
the order for delivery of possession was dismis¬ 
sed on the ground that, the plaintiff being a judg¬ 
ment-debtor, his-objection could not be enter- 
tained. Therefore, the plaintiff was obliged to 
bring the present suit. The plaintiff valued the 
properties at Rs. 3,00,000 for the purposes of 
jurisdiction and Rs. 1073-5.4, being 20 times the 
Government revenue, for payment of court-fee 
under s. 7 (v) (a), Court-fees Act. The proper- 
ties were in the bands of defendants third party 
as receivers, and they were accordingly made 
pro Jorma defendants. 

[3j Accordingly the plaintiff prayed for the 
following reliefs ; (a) that it be declared that the 
plaintiff's right, title and interest in the villages 
enumerated in the schedules had not passed to the 
defendants 1st and 2nd parties under the certiffcate 
of sale, (b) that possession be restored to the plain¬ 
tiff of those villages over which the defendants Ist 
party had already taken possession, and (c) that 
it be declared that the right, title and interest of 
the plaintiff in the villages under tauzi No. 23 or 
any other tauzi had not passed to the defendants, 
and they be permanently restrained from taking 
delivery of possession or otherwise interfering 
with the plaintiff’s possession over the villages 
enumerated in schedule B. There was the usual 
prayer for costs and any other relief thought 
proper. An amendment was made later to pra¬ 
yer (b) that the plaintiff be also put into posses- 
sion over those villages over which defendants let 
party had come into possession during the pen¬ 
dency of the suit from the receivers. 

[ 4 ] The prayer for injunction obviously makes 
court-fee payable under s. 7 (iv) (d) in respect of 
those villages in regard to which injunction was 
sought, but in view of the amendment, which I 
have referred to, in schedule B, it has been argued 
that the prayer for injunction became unneces¬ 
sary and had accordingly been abandoned, and 
it was only by a clerical error that, when the 
amendment was made, the prayar for injunction 
was not deleted. Accordingly 1 shall deal with 
the matter on the basis that no injunction was 
sought for. 

[6] In order to make the position clear, it 
should be stated that the execution sale took place 
in the presence of the plaintiff as judgment-deb¬ 
tor. After the sale, the plaintiff as judgment- 
debtor made an application under O. 21, B. 90, 
Civil P. C., to get the sale set aside, and that 
application succeeded in the executing Court, 
but the High Court reversed that decision, and 
the sale was upheld up to the Privy Council. In 
view of this it may well be asked how the suit 
w’as maintainable at all having regard to the 


principles of constructive les-judicata and the 
provisions of S. 47, Civil P. 0. That question, 
however, does not concern me, and it would be 
out of place to express any opinion. The argu¬ 
ment addressed to me is that the estate being a 
Government Gbatwali and inalienable, the sale 
was a complete nullity and did not need to be 
set aside. No declaration was therefore neces¬ 
sary. All that was needed was a finding by the 
Court on the point, and the suit was merely one 
for recovery of possession, and as such governed 
by s. 7 (v), Court-fees Act. It is conceded 
that if the sale was merely voidable, it would 
have to be set aside, and a declaration would be 
necessary and, as a declaration was asked for, 
tbe suit would be governed by s. 7 (iv) (c) as 
one for declaration of title and recovery of posses¬ 
sion, that is to say, a suit to obtain a declaratory 
decree where consequential relief is prayed. 
Reliance is placed in particular on two Full 
B^nch decisions of this Court, Ram Sumran 
Prasad v. Gobind DaSt 2 pat. 125 : (A, I. R. (9) 
1922 pat. 616) and Bamkhelawan Sdhu v, Bir 
Surendra SaUi^ 16 Pat. 766 : (A. I. R. (26) 1938 
Pat. 29) ; a decision to which I was a party, 
Ramaatar Sao v. Ram Gobind Sao, 20 Fat. 
760:(A.I. R. (29) 1942 Pat. 60) and a Full Bench 
decision in which that was approved, namely 
Mt. Rupia V. Bhaiit Mahlon, 22 Pat. 783: (AI.R. 
(31) 1944 pat. 17). 

[6] In my opinion (he contention is incorrect, 
and tbe rulings cited are inapplicable for two 
different reasons. In tbe first place I consider this 
was essentially a suit for declaration of title and 
recovery of possession of tbe ordinary type under 
which ic has always been held that court-fees 
are payable under S.7 (iv) (c). Tbe suit did not 
proceed upon tbe admitted basis that tbe estate 
was a Government Gbatwali. That was in fact 
the main point in issue, and tbe suit has been 
dismissed on the finding that it was not a Govern¬ 
ment Gbatwali. Therefore a declaration of the 
status and legal obaracter of the estate was 
essential before the plaintiff could obtain relief. 

It was not a question of a mere finding. Indeed 
tbe euit was essentially one for a declaration of 
the nature of tbe plaintiff's title to tbe property 
which was sold, a declaration which if given, 
would protect the estate from any sale in execu¬ 
tion of the money decree or of any other money 
decree. If we apply the teat laid down by the 
Full Bench in Bamkhelawan Sahu v. Sir 
Surendra Sahi, 16 Pat. 766 : (A. l. R. (25) 
pat. 22) and ask — suppose the plaintiff h®« 
got a decree for possession without a declaration 
could he have complained that he bad not 
obtained the full relief asked for? In my opinion 
he could have done so, and the declaration was, 
therefore, an essential part of the relief. 
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[7] My second reason is this. A sale by the 
Conrt of property which the Court has no juriedic. 
tion to sell may be nullity in the sense that it 
can be ignored by any third party, but it is not 
a nnllity as between the parties to the proceed¬ 
ings. Where a sale is made by the Court in the 
very presence of the judgment-debtor, he being 
a party to the execution proceedings, and after 
consideration of all objections made by him and 
rejection thereof, the judgment debtor cannot 
assert that it is a complete nullity so far as be is 
concerned. He cannot in my judgment, get any 
relief as against the sale unless be can get that 
sale set aside. The position is similar to that in 
the case of a decree passed by a Court without 
jurisdiction. As regards third parties, it may be 
a nullity 6t to be ignored, but as between the 
parties to the suit it can only be avoided even 
on the score of want of jurisdiction, by getting 
it set aside. This applies where the Court lacks 
territorial or pecuniary jurisdiction in respect of 
the property as is clear from the provisions of 
S. 21, Civil P. C. and 8. 11 , Suits Valuation Act. 
The position in regard to decrees has been very 
clearly explained in the Full Bench decision in 
Ram Deo Singh v. Raj Narain Singh, Second 
Appeal No. 302 of 1947, decided on I9tb August 
1948 : (a.I.B. (86 ) 1949 Fat. 278), to which I was 
a party. 1 can see no reason why the same 
principle should not be applicable in execution 
proceedings. No party to a legal decision of a 
properly constituted Court can be heard to say 
that it is a complete nullity which be can ignore, 
though be may, in suitable cases, get it set aside 
for want of jurisdiction or otner proper cause. 

[8] It is needless to add that apart from these 
considerations, the plaintiff, in so far as he asked 
for a declaration that possession bad been deli¬ 
vered over properties which bad not been sold, 
was aeking for the delivery to be set aside in 
respect of those villages. 

[9] The suit was, in my opinion, quite clearly 
a suit for declaration of title and consequential 
:relief and governed by s.7(iv)(c). This being 
imy decision, it is unnecessary to consider the 
other point whether, if governed by S. 7(v), it 
would fall under s. 7(v)(a) or 7(v)(d). 1 may 
say, however, that the learned Government Ad¬ 
vocate has not satished me that the property in 
suit was not a definite share of a revenue-paying 
estate or not separately assessed to revenue so 
that 8.7(v)(d) would be applicable rather than 
S.7(v) (a). 

flO] My answer to the reference is that court- 
fees on the memorandnm of appeal must be 
realised in accordance with the provisions of 
8.7 (iv) (c), Court-fees Act. 

D.H. Reference answered accordingly. 


Patna 2^8 
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FULL BENCH. 

MANOHAR LaLL, MEnEDITH AND 

R.^MA^^VAMI JJ. 

Lai Bihari Lall and another — Plaintiffs 
— Apj)ellants v. Bani Madhava Khatri and 
others — Defendants — Respondents. 

A F. O. D. No. 389 oi 1946, Deoidoil on 17tb Janu- 
nry 1949, from dsoree of Addl. Sob-JuJi^e, rritna, D/* 
27tb July 1947. 

(a) Limitation Act (1908), S. 14 — *' Other cause 
of like nature”— Meaning and scope of. explained 
— Revision application under bona fide mistake of 
law— It is defect of ‘like nature”— Adverse order 
under0.21, R 58, CivilP. C.—Revision filed under 
bona lide mistake of law — Bona fide and diligent 
prosecution of revision—Time taken in prosecuting 
it can be deducted from limitation for suit under 
O. 21, R. 63 : 23 Pat 14 : A. I. 11 (31) 1944 Pat, 2J5; 
218 I. C. 75, Overruled. 

Section 14 ought to be liberally construed: A.I.R. (IG) 
1929 P. C. 103, Ref. on. [Para 13] 

The essential object of section 14 and the principle 
which underlies it is that, the bar of limitation should 
not adect person honestly doing bis best to his case 
tried on merits but fading’ through tho Court being un¬ 
able to give him such a trial. Tho principle is clearly 
applicable not only to cases in which a man brings bis 
suit in the wrong Court, that is, a Court having no 
jurisdiction to entertain it, but also where be brings 
the suit in tbe wrong Court in consequence of a buna 
fide mistake of law or defect of procedure. Given good 
faith and due diligence, a cause is not prevented from 
being of a like nature to defect of jurisdiction merely 
because it was in the plainlill’s own power to avoid or 
resulted from his own act or from a bona fide mPtake 
of law or procedure which prevented the Court 
Itmiyie from entertaining the suit. [Para 8] 

Therefore, in a suit under 0. 21, R. 63, Civil P. 0., 
the plaintiffs are entitled under S. 14 (1), Limitation 
Aot to tbe deduction of lime spent in prosecuting in 
good faith and with due diligence, an abortive civil 
revision filed under a bona fide mistake of law or proce¬ 
dure, before tbe High Court against tbe adverse order 
passed under 0. 21, R. 58, Civil P. 0.: 23 Pat. 14: A.I.R. 
(31) 1944 Pat. 225 : 218 I. C. 75, OVERRULED ; Case 
law relied on. [Paras 15 & 16] 

Mayiohar Lall J. _Where while dismissing' tbe 

revision, the High Court has not substituted any order 
of its own but has merely declined to exerciso jurisdic¬ 
tion in tbe particular case with tbe result that the order 
in tbe claim case remained the order passed by tho 
original Court, the order of tho High Court could not 
be taken to be a final order in the claim case*. A.I.R (3) 
1916 Mad. 883, lief. (Para 25] 

Annotaiion (‘42-Com.) Limitation Act, S. 14 
N. 2. 20, 24. 

(b) Limitation Act (1909). S. 14 — Expression, 
“civil proceeding in a Court of appeal” includes 
revision petitions In the High Court: 17 I. C. 593 
(Mad.) ; A. I. B. (18) 1931 Nag. 47 ; A. I. R. (25) 1938 
All. 78 and A. I. R. (19) 1932 P G. 165. Rel on. 

[Paras 12 & 26] 

Annotation: (*42-Com.) Limitation Aot, B. 14 N. 14. 

(c) Interpretation of Statutes — Stare decisis—In 

spite of the rule of stare decisis decisions In pro¬ 
gressively construing a statute must oiten be step¬ 
ping stones rather than baiting places; (1931) A. C. 
605, Bel. on. [Para 14] 

B. C. De and K. Dayal — for Appellants. 

K. D. Prasad and Q, N. Prasad —for Respondents. 
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Ramaswami J. — Before formulating the 
question of law involved in this reference, it ia 
necessary to set out the material facta. The 
plaintiffs brought the suit under 0. 21, R. 63, 
for a declaration that the house in dispute was 
not liable to be attached in execution of a 
decree. Plaintiffs claimed that on 17fch Septem¬ 
ber 1913, the> Lai purchased the bouse from 
Abdul Razali, defendant 3, by a registered sale 
deed Long before that date defendants 1 and 2, 
bad obtained a money decree against Abdul 
Rrtzali in tbo Calcutta High Court. In Septem¬ 
ber 1913, tbo decree was transferred to the Court 
of the District Judge, Patna. On 18 th Novem¬ 
ber 1943, the house was attached in execution of the 
decree. The plaiiitiils preferred a claim under 
O. 21 R. 58 which was rejected by the execu¬ 
ting Court on 24th April 1914 On 4th May 1944, 
the plaintiffs applied to the High Court for revi¬ 
sing tbo order. Tbo application was admitted 
on 9tb May 1041 A rule was issued and on 24tb 
April 1946, SSiDha J. dismissed the petition bold¬ 
ing that the executing Court bad not committed 
any error of jurisdiction On 16 th May 1945, the 
plaintiffs filed the present suit under O. 2V, 
B. 63, The Subordinate Judge held that the 
plaintiffs bad acquired title to the bouse by 
virtue of their purchase. But on the question 
of limitation, be felt bound to follow the autho¬ 
rity of Badhnkishun v. Srfniuas Ram KumaVt 
23 rat. 14: (a. l, R. (31) 1944 Pat. 225), and to 
hold that the plaintiffs were not entitled under 
S. 14, Limitation Act, to exclude the period from 
4th way 1944 to 24th April 1945 when the civil 
revision was pending in the High Court. The 
Subordinate Judge accordingly dismissed the 
suit as time barred. 

[ 2 ] The question for decision is whether the 
plaintiffs are entitled under 8. 14 (l). Limi¬ 
tation Act to the dt^ductioD of the time epent in 
prosecuting civil revision before the High Court 
against tbe adverse order passed under o. 21, 
E, 63 (Cl?), Civil P. C. 

[3] In Badhakishun v. Firm Srinivas 
Bam Kj^mar, 23 Pat 14 : (.\. i. R. (31) 1944 
pat. 225) tbe pl4intiffs bad made an application 
under O. 21, R. 103. before the executing Court. 
That application was rejected on 26 th June 1930. 
Tbo plaintiff brought tbe suit under O. 21, 
R. 103, on 16th December 1910, that is, more than 
a year after the order had been passed by the 
executing Court. Tbe piaiotiffa argued that they 
were entitled to the benefit of S. 14 for the rea¬ 
son that they bad on IStb September 1939 filed 
an appeal, that High Court issued notice but on 
20tb September 1940, dismissed the appeal as 
incompetent. But tbe Division Bench held that 
tbe plaintiffs were not entitled to invoke 8. 14, 


Limitation Act. In tbe course of the judgment 
Fazl Ali C. J. stated: 

“Wbat has happened is that though in fact no appeal 
lay. yet tbe phmtifis preferred an appeal against an 
order of the executing Court. The appeal failed beoauee 
it was found that it was incompetent. Now, can it be 
eaid that this Court did not entertain the appeal owing 
to defect of juri?d'ction? In facttbedefoct was not in the 
jurisdiction but it was in the procedure followed by the 
plaintifle Again, it seems to me that it cannot be argu- 
ed that this Court was unable to entertain the appeal 
owing to a ‘cause of like nature’. The fact that an 
appeal fails because a litigant is wrongly advised can by 
no stretch of reasoning be regarded as a ‘cause of a 
like nature’.” 

[4] For tbo appellants learned counsel argued 

that they had bona fide filed the civil revision 
in the High Court on the pressing advice of 
their lawyers, that even if the advice be wrong 
or mistaken, the appellants were entitled to ex¬ 
clude tbe time taken in the High Court under 
S. 14, Limitation Act. In support of his contention 
learned counsel referred to Koppolu Venkatas- 
wami V, Uttark ir Sara Bai, A I. R. (30) 1943 
Mad. 633 ( 213 1.0 . 236) and Chuitan Lal v. 

Dwarka Prasad, A. I. R. (25) 1938 ALL. 78: 
(I. L. R. (1938) ALL. 192). 

[5] It is necessary hence to examine if the 
case of Badhakishun v. Firm Srinivas Ram 
Kumar, 23 Pat. 11 ; (a. I. R. (31) 1944 Pat. 225) 
was rightly decided. 

[6] The question must be determined on the 
words of s. 14, as a matter of statutory construc¬ 
tion. Section 14 enacts: 

"In computiog the period of limitation prescribed for 
any suit, the time during which tbe plaintiff has been 
prosecuiing with due diligence another olvil proceeding, 
whether in a Court of first instance or in a Coact ol 
appeal, against the defendant, eball be excluded where 
the proceeding is founded upon tbe samocauseof action 
and is prosecuted in good faith in a Court which, from 
defect of jurisdiction, or other cause of a like nature is 
unable to entertain it.” 

[7] In Badhakishun v. Firm Srinivas 
Bam Kumar, 23 Pat. 14 : (a. I. B. (31) 1944 
pat. 225), (to which the facts of tbe present oase 
are closely analogous) there was no reason to 
doubt that the plaintiffs had prosecuted the 
former proceeding with due diligence and in 
good faith. Order 21, R. 103, no doubt provi¬ 
des that where an order is made under B. 98,99 
or 101, tbe party against whom the order 
male may institute a suit to establish the right 
which he claims, but, subject to the result of 
such suit, if any, the order shall be conclusive. 
Instead of filing a suit the plaintiffs had appea¬ 
led against tbe order of the executing Oou^ 

It is manifest that the plaintiffs had aotM 
under mistake of law. But that the mistake is 
bona fide is supported by the circumstance 

the High Court admitted the appeal and issued 
notice. In the order-sheet it is indeed stated that 
if it is found at the time of hearing that no appeal 
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lies, the application might be treated as an 
application for revision. On appellants* behalf 
it was pleaded that they were misled by wrong 
advice given bona fide by their lawyer. In my 
opiniODt such a plea, if established, would entitle 
the plaintiffs to claim the beneht of a. u. This 
view is supported by high authorities. In BriJ 
Inder Singh v. Ean&lu Ram, 44 i. a. 2is : 
(a. I. R. ( 4 ) Z917 P. 0. 156) tUe aggrieved party 
had presented an application for review’ of 
judgment within the ordinary period limited 
for appealing Since review was not the proper 
remedy for abatement, the proceeding by way 
of review instead of by appeal was a mistake 
in law Lord Dunedin nevertheless held that 
the judicial discretion given by s. 6. Limitation 
Act should be exercised and that the time occu¬ 
pied by an application in good faith for review, 
aUhougb made upon a mistaken view of the 
law, should be deemed as added to the period 
allowed for presenting the appeal. Again in 
Sunderbai v. Collector of Beigaunit 43 Bom, 
376 ; (a. I. R. (5) 1918 P. c. 1 . 16 ) the J idieial 
Committee held that the fact that an appellant 
had acted on m'StaUen advice as to the law in 
appealing to the High Court did not preclude 
him from showing that it was owing to bis reli¬ 
ance on that advice that be had not presented 
the appeal to the Court of the District Judge 
within the period of limitation. Xu Radhaktshun 
V. Firm Srinivas Ram Kumar, 23 pat. 14 : 
(a. 1 . B. (31) 1944 Pat. 225) as al>o in the pre¬ 
sent case the admitted facts establish that the 
plaintiff's had prosecuted the previous proceed¬ 
ing in good faith and with due diligecoe. 

[8J It is next necessary to investigate whe¬ 
ther previous proceedings in the High Court 
were abortive "for defect of jurisdiction or other 
cause of like nature'*. It is obvious that in dis¬ 
missing the appeal or civil revision the High 
Court was not acting from any defect of juris¬ 
diction. But the question is—was the High Court 
unable to entertain the application from "other 
causa of like nature’* to defect of jurisdiction? 
Before construing the phrase, it is of importance 
to bear in mind the essential object of 8.14, and 
the principle which underlies it The principle 
is that the bar of limitation should not affect a 
person honestly doing his best to get his case 
tried on merits but failing through the Court 
being nnable to give him such a trial. The 
principle is clearly applicable not only to cases 
in which a man brings his suit in the wrong 
Court, that is, a Court having no jurisdiction 
to entertain it, but also where he brings the 
suit in the wrong Court in consequence of a 
bona fide mistake of law or defect of procedure. 
It is moreover established by the authorities 
vhat given good faith and due diligence, a 


causa is not prevented from being of a like 
nature to defect of jurisdiction merely because 
it was in the plaintiff’s own pow'nr to avoid or 
resulted from his own act or from a bona fide 
mistake of law or procedure which proveutecl 
the Court In limine from entertainiug the suit. 
In Deo Prasad Singh V Penap Kairee, 10 cd[, 
86 : (13 cal. L. R. 21 ^ a Division Bench of the 
Calcutta High Court held that dismissal of a 
suit on the ground of misjoinder of cause of 
action was a cause of like nature to defect of 
jurisdiction. The learm-J Judges observed. that 
the test WAS not whether the cause was one 
within the plaintiffs’ own power to avoid 
because it was equally in plaintiffs’ own power 
to avoid auiug in a (jourt which for defect of 
jurisdiction was unable to entertain the suit. Ln the 
Full Bench ciise of Brtj Mohan Das v. 
Mantl Bihi, 19 all. S48 : (1897 A. \V. N. 86) 
the plaintiff bona fide believed that hav¬ 
ing regard to the value of the property bis suit 
was not within the jurisdiction of the Muusif 
and brought bis suit in the Court of the Subor¬ 
dinate Judge of Allahabad. Subsequently, the 
Subordinate Judge held that the suit should 
have been valued with reference to the am ount 
of the decree sought to be executed and not 
with reference to the value of the property 
sought to be sold. He. therefore, returned the 
plaint to the plaintiff to be presented to the 
proper Court. The Full Bench held that the 
maxim Ignorantia legis ueminem exciisat was 
not applicable to the case. They held that 
where a plaintiff had prosecuted his suit in a 
wrong Conrt in consequence of a bona fide 
mistake of law he was entitled to the benefit 
of S. 14, Limitation Aot 

[9] In Tepuri Venkamma v. Tahhisetti 
Parthasarathi and Bros,, 5i M. L. J. 891 : 
(a. I. B. (13) 1926 Mad. 1031) a prior suit for a 
declaration of title was dismissed as not main¬ 
tainable because it contained no prayer for 
possession. But the Court held that the time 
taken in prosecuting tbe suit could be deducted 
under B, 14, Limitation Aot, as the defect was 
of a like nature with defect of jurisdiction. In 
Hem Chunder Chowdhury v. Kah Pro- 
sumno Bhadurt, 80 I. A. 177 : (30 Cal. 1033 
P. 0.) the facts were that in 1890 a suit was 
brought against certain talukdars claiming to 
enhance tbe rent and to recover rent at an 
enhanced rate for a particular year. The 
first prayer was allowed but tbe second claim 
was rejected upon tbe ground that it was prema¬ 
ture. Five years thereafter tbe plaintiff brought 
a suit to recover, inter alia, rent at the enban- 
ced rate for the same year. Tbe Subordinate 
Judge held that this claim was barred by res 
judicata. In appeal, tbe High Court did not 
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accept this view but held that it was barred by 
limitation. The Judicial Committee held that 
there was no bar of limitation. They observed: 

“In the opinion of their Lordships the proceedings 
in the eaili.>r suit stayed the operation of the law of 
limitation and as the appellant claimed the arrears of 
129.'^ in that suit, but his claim was then disallowed 
as premature, he is now entitled t-) the benefit of the 
decree for enhancement and to recover the arrears at 
the enhanced rate.” 

[10] In Narasimma v. Muttayan, IS Mad. 
451, the obligees’ interest under a hypothecation 
bond had vested in six persons, of whom three 
brought a suit in District Court and three brought 
a similar suit in a Munsif’s Court to recover with 
interest their due shares of the sum secured. The 
former suit was dismissed as not being tenable 
and the latter was withdrawn. The present suit 
was brought by all six persons. The High Court 
held that in computing the time within which the 
plaintiffs had to sue, the time occupied by them 
in prosecuting the former suits should be deduc¬ 
ted. In Ganpatrao Sultanraov. Anandrao Jag* 
deorao, 44 Bom. 97 : (a. i. r. ( 7 ) 1920 Bom. 208 ) 
the plaintiff bad filed a suit against the defen. 
dant to recover excess amount levied in execu- 
tion. The Court dismissed the suit on the ground 
that the applicant’s proper remedy was to 
apply to the execution Court. Thereupon the 
plaintiff applied to the execution Court to obtain 
refund of the money recovered in excess from 
him. The learned Judges held that the applica- 
tion for refund was properly made under s. 47, 
Civil P. 0., to the executing Court and that the 
application was not time barred because the time 
taken in prosecuting the previous suit should 
be deducted under 8 14, Limitation Act. In 
Keshori Mai v. Jagdisfi Karayan, 8 pat. 42 : 
(a, I. B, ( 11 ) 1924 Pat. 471} an application for 
execution was dismissed on the ground that the 
prayer for execution of the decree was joint with 
a prayer which related to relief in another decree 
and which the Court thought that it is not 
competent to grant. In a second application to 
execute the decree, Mullick and Bucknill JJ., 
held that the period spent in prosecuting the 
previous application should be deducted under 
S. 14, Limitation Act. 

[ 11 ] On the facts of the present case I hold 
that the plaintiffs in prosecuting the civil levi- 
sioD in the High Court committed a tona fide 
mistake of law or rule of procedure, which ren- 
dered the previous proceeding abortive. Hence, 
the plaintiffs would be entitled to exclude the 
time spent in the previous proceedings under 
8. 14, Limitation Act. 

[ 12 ] The question was debated whether the 
expression “civil proceeding in a Court of appeal" 
includes revision proceedings in the High Court. 
In my opinion, there is no reason why a revision 


petition in the High Court should not be regard-i 
ed as a "civil proceeding in a Court of appeal.”! 
The expression "Court of appeal” should be 
taken as being used in a broad sense of any Court 
which has the power to bring under review the 
decision of an inferior Court whatever may be 
the extent of jurisdiction that the superior Court 
may possess in reviewing the decision of the in- 
ferior Court. In support of this construction, I 
would refer to Appa Rao v Sriramulu, 17 I. C. 
593 (Mad.), in which a plaint was returned for 
presentation to the proper Court and the plain- 
tiff having unsuccessfully appealed against that 
order moved the High Court in revision under 
S, 623, Civil P.C. (Act XIV [14] of 1832) but the High 
Court dismissed the revision petition. On these 
fa^'.ts a Division Bench held that plaintiff was 
entitled to deduct the time during which the 
revision petition in the High Court was pending 
in computing the period of limitation for the 
suit. The same opinion has been adopted inLah- 
shman Das v. Chum Lal, A I. B. (18) I93i Nag. 
47 . (130 I, 0. 167) and Chutan Lal v. Dwarka 
Prasad, A. I. K. (25) 1936 all. 78: (r. L. B. (1938) 
ALL. 192). 

[ 18 ] There is high authority for the view that t 
S. 14 ought to be liberally construed. In Bamdum 
Bamkissen Das v. E. D. Sassoon £ Co„ 66 I. A. 
128 : (a. I. R. (IG) 1929 P. O. 103) the Judicial 
Committee applied by analogy the provisions of 
S. 14 to cover civil proceedings before arbitra- 
tors. Lord Salvesen held that the analogy of the 
Limitation Act required that an arbitrator should 
exclude the time spent in prosecuting in good 
faith the same claim before an arbitrator who 
was without jurisdiction. With respect to 8. 14, 
the observation of Lord Salvesen is important : 

“It may be assumed that it bad been asoertained be* 
fore these provisions were formulated that there was a 
serious risk of injustice arising if the period of Hmita* 
tion, which is in many cases shorter than in England, 
should be too strictly applied In Indian litigation it is 
consistent with the ext^erience of their Lordships that 
the time necessary for the decision in a snit may boot 
much longer duration thin one is accustomed to in the 
Courts of Great Britain. Hence, the necessity for some 
provision to protect a hona J\d« plaintiff from the con** 
sequences of some mistake which bad been made by hie 
advisers in prosecuting his claim.’* 

C 14 ] Finally I may adopt the words of Lord 
Macmillan used in another context—tbatinepite^ 
of the rule of stare decists decisions in progres-^ 
sively construing a statute must often be etepo* 
ing Atones ratr er than baiting places : Btreh* 
Bros Ltd. V. Brown, 1931 A, C. 605 ; (100 L. J. 

K. B 651). 

[16] For these reasons I consider with gtes 
teat respect that Badhakishun v. Firm Srint* 
vas Bam Kumar, 23 Pat. 14 : (A. I. B. (3l) 

Pat. 225). was not correctly decided. . 

[16] I hold that in the present snit, the plain- 
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tiffs are entitled under s. 14 to exclude the whole 
period from 9th May 1944 to 24th April 1945 ; 
that consequently the present suit is not barred 
by limitation That is the answer I would give 
to this reference to the Full Bench. 

[ 17 ] Meredith J. — 1 agree and have nothing 
to add. 

[ 18 J Manohar Lall J. —I have come to the 
same conclusion; but 1 desire to add some obser¬ 
vations and notice some cases which have not 
been referred to by my learned Brother. 

[19] In the cose of Nrisingha Charan Nandy 
V. Trigiinand, n rat. 607 : (a. l. u. (35) 1938 
Pat. 413), I reviewed a large number of authori¬ 
ties bearing upon the question w'bether a High 
Court can interfere with the jurisdiction of a 
subordinate Court refusing to extend the period 
of limitation under s. 6, Limitation Act. Many of 
the authorities which were referred to in that 
Judgment are also apposite to the consideration 
of the question before us, namely, the applica¬ 
bility of 8. 14, Limitation Act. In the case of 
Srimiti Nrityamoiii Dassi v. Lalchan Chan- 
drat A. I. R. (3) 1916 P. C. 96 : (43 Cal. 660), (not 
cited at the Bar), the plaintiffs were defendants 
in a former suit in which they associated them¬ 
selves with the plaintiffs of that suit wherein 
,the Court was asked to adjudicate upon the 
Kgbts of the plaintiffs, and the defendants in 
that suit also claimed an adjudication of their 
rights^ The 6rst Court granted a declaration and 
a decree was pronounced not only in favour of 
the plaintiffs but also in favour of the defendants 
of that 8uit>^lD appeal, the High Court affirmed 
the findings aMo the title of the parties to the 
eight bouses wm<th were the subject-matter of 
the suit, but set aside the decree which had 
been pronounced i\ favour of the defendants 
bolding that no decree could be passed in favour 
of the defendants, and the defendants were 
relegated to bring a fresh suit for the relief to 
which they were clearly found to be entitled. 
The defendants then brought their suit and 
were met by the plea of limitation. Their Lord¬ 
ships of the Judicial Committee pointed out 
that it was unfortunate that the learned Judges 
of the High Court did not exercise the power 
which they possessed under the Code of Civil 
Procedure to transpose these defendants to the 
category of the plaintiffs and then to maintain 
the decree pronounced by the trial Court in their 
favour and that if this had been done, the family 
would have been spared another litigation for 10 
years. They also observed that the mistake of 
procedure was purely technical and could have 
been set right by a small amendment without 
the party resorting to a fresh suit. Having made 
tiiese observations, the question of limitation was 
dealt with thus at p. 101: 


“Limitation would no doubt run Q^ainst them from 
that time (that is to eay, from the date of the execu¬ 
tion of the deed of trust in 1892). But it wcniid equally 
without doubt remain in suspense whilst the plaintiff ' 
were bona fide liligatin^ f ir their rl^'hts in a Court 01' 
.Tusiioe They had in that suit of 1896 before Ik‘ndor4on 
J. associnted themselves with the idiin.idi in tl at 
action, and had ask« d for an adjudiention in ibi>-8 pn* - 
ceedings of their rights. A distinct issue wa'i frniued in 
respect of their claim to which no objoclion ssono to 
havo b€en made by the appellant Nrityamoni; .... 

It wag an etitctive decree made by a cornpeten! Court 
and was capable of being enlorced until set aside. Admit¬ 
tedly, if the period during wbi.!h the pliunilfls were lit¬ 
igating for their ripbts is deducted, their pro-ert suit 
in time. Their Lovd-hip? are of opinion that tlio plea of 
limitation was rightly oveiru'ed by the Hi'.<b Court,” 

I refer to this case as it is an important dc-ci^ion 
where the principle underlying 8. 24. Limita'ion 
Act, though not expressly referred to by tbeir 
Lordships in the judgment, was applied to a 
situation where the former decree was held to le 
of no effect not on the ground of want of juris¬ 
diction in the Court but on the ground that the 
proced'jro adopted by the defendants in not 
asking to be transposed to the category of the 
plaintiffs entitled the Court to reject their claim. 
That is to say, the words “other cause of hire 
nature” occurring in S. 14 were practically treat¬ 
ed as wide enough to cover the case where a 
litigant is hona fide litigating his rights but ba.s 
been unsuccessful in obtaining them. The judg¬ 
ment must be read along with the weighty 
observations of Lord Salvesen in Rarndnit 
Sanikissendas v. 27. D Sassoon t£ Co., 661. a. 12 S: 
(a. I R. ( 16 ) 1929 P. C. 103), where the provisions 
of S. 14, Limitation Act were applied and the 
time taken in infructuous arbitration pro- 
ceedinge was allowed to be deducted — the pro- 
ceedings becime infructuous by reason of the 
Privy Council having held in tl. D. Sassoon (C 
Co V. RamdiLit Ramkissen DaSt 49 I. A. 85G : 
(a. I. B (9) 1922 p. o. 374), that the award pro- 
nounced by the arbitrator was illegal. Their 
Lordships point out that the periods of limitation 
for suits in India in some cases are short and there- 
fore, having regard to the notorious length of 
Indian litigations provision is made to protect a 
former infructuous but hona fide litigation. 

[20] In Brij Inder Singh v. Kansi Ram, 
44 I. A. 218 : (A I. R. ( 4 ) 1917 P. C. lc6). their 
Lordships while considering the exercise of 
judicial discretion given by s. 6, Limitation Act, 
referred with approval to some observations of a 
Full Bench of the Lahore High Court where 
they Agree with the decision of the Allahabad 
High Court in the case of Balwant Singh v. 
Oumani Ram, 0 all. 691 : (1883 A. w. n. 142), 
that the circumstances contemplated in 8. 14, 
Limitation Act sbonld ordinarily constitute a 
sufficient cause within the meaning of 8, 6. Sir 
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George Rankiu in the case of Kumar Bajendra 
Bahadur Singh v. Bajeshwar Bali, 18 p. u T. 
378 : u. I. R (24) 1937 P. C. 276), algo observed 
that in applying S. 5, the analogy of S. 14, is an 
argument of considerable weight. 

[211 Nitya Nayul v. Lala Karam Chand, 
43 G W. N. CIS : (a. I. R. (26) 1939 P. C. 128), is 
a similAc Casa where it w'as held by the Privy 
Council that linger S. 14 (l), Limitation Act, the 
limitation began to run from the date of the 
appellate Court’s decree against the plaintiffs 
because ‘ the plaintiffs were seeking to enforce 
the incomplete partition in the partition pro¬ 
ceeding-and were, therefore, founding thf-mselves 
upon the same cause of action as that upon 
which the present suit is founded; that it was 
only on 17th May 1933 that it w'as held by the 
Judicial Comuiisiioners that the effect of the 
incomplete partition w'as to remove all the pro. 
perties with which it dealt from the purview of 
the suit “ This final decision of the Judicial Com¬ 
missioners was interpreted to mean that 
"they bad no jurisdiction in that suit to deal with 
any clairD^ under such partition, and as it could not be 
SQKgcsted that in seokin;; to enforce the partition in tbe 
earlier proceedings tbe appellants were not acting with 
duo diligence or in good faitb, the caso undoubtedly (ell 
within S. 14 (1)." 

This reneouing applies a fortiori to the present 
case where it was only on 2ith April 1945, that 
the High Court held that it did not feel inclin¬ 
ed or justified in allowing the application made 
by tbe plaintiffs to get tbe adverse order in the 
claim case set aside. 

[ 22 ] Reference may also bo made to tbe case 
of Htralal v. Budri Da$s, 7 I. A. 1C7 : (2 aLH. 
792 F. c.), and Lakshman Dada Nazk v Bam- 
chandra Dada Naik, 7 I. a. 181 : (5 Bom. 48 
P. c.). Finally, attention is drawn to the case of 
Hem Ghunder Chowdhury v, Jagadindra Nath 
Boy. 30 I. A. 177: (30 Cal. 1033 p. C.), where Sir 
Andrew Scoble in delivering the judgment of tbe 
Judicial Committee pointed out at page 181 that 
the proceedings in tbe earlier suit stayed the 
operation of the law of limitation, and as the 
plaintiff claimed tbe arrears of 1298 in that suit 
but his claim was then disallowed as being pre- 
maiure, the plaintiff was held entitled to recover 
the arrears at the enhanced rate in the latter 
suit. 

[ 28 ] On a consideration of tbe above addi. 
tional authorities I have no hesitation in agree, 
ing with the view taken by my learned brother. 
I cannot imagine that it was tbe intention of the 
Legislature that a litigant should bo deprived of 
bis rights by reason of tbe applicability of the 
law of limitation when be is diligently and bona 
f ide proceeding to obtain the redress in the High 
Oourt ahhougb by means of an application in 
its revisional jurisdiction; tbe intention of tbe 


Legislature is otherwise. It was suggested on be* 
half of the respondonts that the plaintiff knows 
that tbe period of limitation of instituting the 
suit is only one year, and even when -these pro¬ 
visions were staring him in the face he chose to 
spend time in a probably infruciuous proceeding 
before the High Court, he himself is to blame if 
the period of limitation for the suit has run out. 
It was also suggested that in such cases tbe 
plaintiff should have instituted a suit in the 
Court of the Subordinate Judge and then asked 
for stay of that suit pending tbe decision in tbe 
High Court on his revisional application. With 
lespect this argument is wholly unacceptable. 
Id tbe first place, if the plaintiff files a suit in 
the Subordinate Court, then the High Court 
would be entitled to refuse to interfere on tbe 
ground that the other remedy which is open to 
the plaintiff is being pursued by him—^tbe plain¬ 
tiff' cannot ordinarily be allowed to pursue two 
remedies at tbe same time. In the next placet 
supposing tbe High Court bad decided tbe appli¬ 
cation in bis favour, then the whole of the 
costs incurred in tbe suit would have been wasted. 
The Court of equity delights in shortening liti¬ 
gation and not in lengthening it or in multiply¬ 
ing litigation proceedings. 

[24] I am, therefore, of tbe opinion that tbe 
case of Badha Knhun v. Firm Srintvas 
Bam Kumar, 23 Pat. 14 : (A. I. B. (31) 1944 
Pat. 226), was not correctly decided. 

[25] It was also contended before us that the 
final order in tbe claim case must be taken to 
be the order of tbe High Court dated 24tb April 
1945. I do not agree with this contention. The 
High Court has not substituted any order of its 
own. but has merely declined to exercise jurisdic¬ 
tion in this particular case with the result that 
tbe order in tbe claim case remains tbe order 
passed by the original Court—the matter, of 
course, would have been different if the High 
Court bad varied the order of the original Court. 
This view is not against tbe decision in Venn- 
gopal Mudali v. Venkatasubhiah Chetty 89 
Mad. 1196 : (A. I. R. (3) 1916 Mad. 833), relied on 
by the appellants, because there tbe order was 
p-issed by the High Court in its appell*^ 
jurisdiction in an appeal preferred against tbs 
claim case order passed by a Single Judge of tbs 
High Court. 

[26] It was faintly argued that 9,14, Limitation 
Act cannot apply to tbe proceedings taken in 
the High Court in its revisional jurisdiction be¬ 
cause tbe High Court is not sitting as a Court 
of appeal in those civil proceedings. This argu¬ 
ment is met by the observations of Sir Dinahab 
Mullah in the case of Nagendra Nath Dey v. 
Surezh Chandra Dey, 69 l« A. 383 : (A. I. B. 
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(19) 1933 p. o. 166). His Lordship observed at 
page 367 : 

**There is no definition of appeal in tlie Code o! 
Civil Procedure, but their Lordsbips have no doubt that 
any appiicat oQ by a party to an Appellate Court, ask¬ 
ing it to set aside or revise a d>-ois oo of a sub .rdiuaie 
Court, is an appeal within the ordiuaiy acceptation of 
the tecoa.*’ 

R.O.D. Answer accordingly. 
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Sheaker and Reuben JJ. 

Lain Gone — Pettiioner v. The King. 

Criminal M so. No. 619 of 1943, Decided on 26tU 
KovenibT 1948. from order of Government of Bihar 
Political Department. D/- 23rd April 19i8 

(a) Bihar Maintenance of Public Order Act (V 
C5) ol 1947), S 2(1)-.- Scope— Act does not give 
power to detain person on ground that he is habi- 
tual criminal — Person convicted and suspected of 
committing thefts in running goods trams — He 
cannot be detained under Act on ground that his 
remaining at large would enable him to indulge in 
similar thetts— His act can neither be described as 
prejudicial to public satety and maintenance of 
public order. 

The provisions enablinc the Provincial Government 
to make orders of preventive detention mu^t be read in 
the light of other provisions in tbe Act. Pnma jaei:, 
the per^^ODS, against whom the orders of deUntion are 
antborized to be made are persons engaged in activities 
which are likely to lead to public disorder or domestio 
violence Tbe persons there aimed at are, quite clenrly, 
not habitual criminals convicted and suspeced of com¬ 
mitting thefts, though habitual criminals are n>it as 
euoh exempt from its provisions if their deteniioo is 
jostified not on tbe ground that they are babitnal cri¬ 
minals but on the ground that their detention is neoes* 
sary in a crisis for the prevention of public disorder. 

[Paras 1, 2 and 3] 

CoDseqaently a person cannot be detained under tbe 
Act, on tbe grounds that he is a habitual criminal, 
convicted and suspected of committing thefts in ran* 
ing goods trains and that if allowed to remain at large, 
he would again indulge iQ thefts in railways. 

[Paras 1, 2 and 3] 

Committing theft in running goods train is clearly 
not an act prejudicial to the maintenance of public 
order. Neither ie it an act prejudicial to public safety. 
The words *publia safety" cannot ba read as m-'amog 
the safety of the goods of individual members of the 
pubbo. "The public safety" means tbe safety of tbe 
commnnity. [Para 1] 

(b) Bihar Maintenance of Public Order Act (V 
[5) ol 1947), S 2 (1) - « Act bas, in fact, em¬ 
powered executive to detain person on ground that 
he is habitual criminal, so much of it is ultra vires 
—Government of India Act (1935)» S. 104, Scb. VII, 
List 2, Entry 1— (Shearer J.) 

Shearer J _If the Act bas empowered tbe execu¬ 

tive to detain a man without trial on tbe ground that 
he is a habitual criminal, so much of tbe Act is ultra 
virC9 and void Under Entry 1, List 2. Scb VII, 
Government of India Act, tbe Provincial Legislature 
can enact a law on the subject of preventive detention 
"for reasons conoerted with tbe maintenance of publio 
order" and for no other reasons whatever. An Act 
giving power to order preventive deten.ion of habitual 
criminals would be amending or sapplementlng the 
-criminal law (Chap. 8, Criminal P. 0.). If it was 
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thought by the Proviooial Legislature to give such a 
power to the executive, it should have first obtained 
from the Governor-General an order under 8. 104, 
Ooverainent of India Act, assigniug this subject which 
is not oDO of the subjects mentioned lu tin.* in the 
Seventh Schedule, which lists are intended to be ei- 
hausuvo the Provincial Legislature. No such order 
having been obtained, the Act, in so far as it empowers 
do enlion of persons on gmunds of their being habitual 
criminals, is ultra vires the Provinciil Leoisluturu. 

LPura 2] 

K- D Chaltcrji — for Petitioner. 

Adv'cate-Ucti ral a<id Government Advocate 

— fur the Crown. 

Shearer J. — This is au Application undec 
S, 491, Crimmal P.G., by one Lilvva Gope against 
wdom an order of detention has bc^en made by 
the Provincial Government under S. 2 (i), Dihac 
Maintenance of Publio Order Act, i‘Ji7. The 
order states that the ground on which Lalw'a 
Gope is detained is that "Government have good 
reason to behove that if he is allowed to remain 
at large be will again indulge m thefts in rail¬ 
ways". From whiit is comained in the earlier 
part of tbe order, it appears that the pi-titioner 
was "convicted or suspected" in four cases of 
theft in .9i6. and in one case of thelt in 1917, 
aud that these were thefts committed in runuing 
goods trains, the petitioner being a person who 
is skilled in opening the doors of goods wagons 
and BO effecting an entrance into them and 
throwing goods carried in them out on to the 
side of tbe railway tract from which, subsequen¬ 
tly, be and his associates may remove them. 
The question that arises is, therefore, whether 
the Legislature bas empowered tbe executive to 
order the detention of a habitual criminal of this 
type on the ground that he is a habitual crimi¬ 
nal and on no other ground. The law recognises, 
and bas always recognised that for tbe protection 
of the public it may be necessary to deprive 
babituai criminals temporarily of their liberty. 
Tbe main provisions in tbe existing criminal 
law are to be found in ch, 6, Oriminal F. C. 
When, hitherto, the Crown has sought to de- 
prive a man of his personal liberty on tbe ground 
that be is a babituai criminal, it has been in¬ 
cumbent on it to bring him before a Court of 
law and to prove that be is in fact a habitual 
criminal of a certain type or that he is of cri¬ 
minal habits and that bis remaining at large is 
"hazardous to the community". Moreover, even 
when tbe Crown bas succeeded in- establishing 
its case against him, tbe man is not to be deprived 
of bis liberty if be is in a position to furnish 
Security for bis good behaviour to the satisfaction 
of the Court. And against the order of tbe Court, 
either an order demanding security or an order 
refusing to accept such security as is offered, 
there is a right of appeal. Has the Legislature 
swept away every one of these safeguards? Is 
a man, on the ground that he is believed to be 


Lalu Gope v. The King (Shearer J,) 


800 Patna 


A.l.R. 


liALU Gope V. The King (Shearer J.) 


a habitual criminal, to be deprived of hia liberfty 
on the fiat of a Minister of the Crown, granted, 
presumably, on the advice of a civil servant who 
has belore him nothing but the reports of subor¬ 
dinate police officers and such submission in 
writing as the man himself may be able to make? 
If the Legislature had intended to put into the 
hands of the police an additional weapon to 
enable them to deal with ordinary crime, if it 
had intended to leave it at the option of the 
police, either to bring a man, who, they were 
satisfied, was a habitual criminal, before the 
Courts, or to obtain from a Minister an order of 
preventive detention, one would expect it to have 
made its intention clear by using the most plain 
and unequivocal language. This, however, it quite 
certainly, has not done. The Act in which the 
provision, on which reliance is placed, occurs is 
not an Act for the preventive detention of 
habitual criminals. In fact, the expression 
“habitual criminals’* is nowhere to be found in 
it; it is an Act for the preservation of public order. 
With that object it enables the Provincial 
Government to control processions and public 
meetings, to impose censorship, to prevent un 
lawful drilling and the wearing in public of 
uniforms. The provisions enabling the Provincial 
Government to make orders of preventive deten¬ 
tion mast be read in the light of these other 
provisions in the Act. Prima facie, the persons 
against whom orders of detention were autho. 
rised to be made were persons engaged in 
activities which were likely to lead to public 
disorder or domestic violence. Clause (e) of s. 2 
( 1 ) of the Act, that is, the very section which 
empowers the Provincial Government to make 
order of detention, empowers it to impose restric¬ 
tions on an individual *'in respect of bis activities 
in relation to the dissemination of news or pro- 
pagation of opinions/' The man there aimed at 
is quite clearly, not a habitual criminal. Even 
if the words in the Act, on which reliance is now 
placed by the Crown, were capable of bearing 
the construction which is sought to be put on 
them, I should be disposed to say that, looking 
to the Act as a whole, it ought, on accepted 
principles of construction, to be held that the 
Legislature did not intend to amend or supple, 
ment the existing law and to confer on the 
executive new and novel powers to enable it to 
deal with ordinary crime. But is there really 
any ambiguity in the Act itself? Surprising as 
it may seem, all that is, or can now be, contended, 
is that in the Act there are half a dozen words 
which, if isolated and divorced from their con¬ 
text, are capable of bearing a meaning which 
justifies the executive in making an order of 
detention against a man who. it is satisfied, is a 
habitual criminal. Section 2 (i) of the Act em¬ 


powers the Provincial Government to make an 
order of detention against a man “with a view 
to preventing him from acting in any manner 
prejudicial to the public safety and the main- 
tenauce of the public order’*. The order whiobi 
has been made against the petitioner bos beenj 
made with a view to preventing him from com¬ 
mitting theft in running goods trains. That is, 
clearly, not an act prejudicial to the maintenance I 
of public order. I do not want, and it is quite' 
unnecessary, to be too technical, and I will 
assume that the word “and** is to be considered 
as “or”. Is the act which is now sought to be 
prevented an act “prejudicial to the public 
safety” ? It is strongly contended by Mr. 
S K. Mitra for the Grown that an act pre¬ 
judicial to the public safety must necessarily 
include an act prejudicial to the safety of the 
property of the public as well as an act prejudicial 
to the personal safety or well-being of the public- 
I agree, of course, with Mr. Mitra that, when 
measures are taken to secure the public safety, 
they will ordinarily be measures to ensure the 
safety of the property as well as of the lives and 
liberties of His Majesty's subjects. But it seems I 
to me quite impossible to read the words “publiol 
safety” as if they meant “the safety of the goods' 
01 individual members of the public*’ aud meant' 
or might mean nothing more. The public safety,! 
as 1 understand it, means the safety of tbe^ 
G'lmmuoity, as a community, which may be’ 
threatened either from without by enemy action 
or from within by internal disorder or domestic 
violeooe. Public Safety Acts are a species of legis¬ 
lation tamiliar to students of history and con¬ 
stitutional law. The Englisb Parliament, unlike 
the legislatures of some other countries, has, 1 
think I am correct in saying, never passed a 
statute which has been designated a Public Safety 
Act, Until the first World War it chose instead 
to suspend the Habeas Corpus Acts, and, on the 
termination of the emergency which had made 
this necessary, to pass an Act of Indemnity. 
The Snspenaion Act took away the right to 
apply for a writ of habeas corpus from any 
person committed to prison on a warrant signed 
by a Secretary of State for treason, suspicion of 
treason or treasonable practices and the eubse- 
quent Act of Indemnity relieved the Secretary of 
State and other persons who had acted under bis 
direction from liability for what was, at the 
time, and remained an illegal Act. In the first 
and second World Wars a somewhat different 
course, perhaps more effective and certainly pro* 
ductive of less hardship, was taken, and the 
executive was empowered to detain iwrsons 
without trial on oie or other of certain epeoified 
grounds. In other words, the act of a Secretary 
of State in committing a man to prison instead 
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of prefevring a charge against him and bringing 
him for trial before a Court of law and the act 
of the gaoler in keeping the man indeQnitely in 
custody, both of which were otherwise illegal 
acts, were legalised ab initio and not, as they 
had been under the earlier practice, cx-po^t 
facto, A similar course was taken in both wars 
by the Government of India. In Ireland, after 
the first World War this power of arbitrary 
arrest and detention was retained by the exe. 
cutive until internal order bad been restored 
and, in India after the second World War it 
has been retained by the Central and Provincial 
Governments because India is passing through 
a stage of transition. I do not doubt that the 
retention of this power is necessary and that, 
when it has been used, it has frequently been 
used for the best of reasons. But the executive 
cannot use a weapon which has been put into 
its bands for one specific purpose for another 
and quite different purpose. 

[2] The difficulties of the Crown do not end 
here. I will assume that I am In error in the 
construction which I put on s. 2 ( 1 ) of the Act 
and that the argument of Mr. S. K. Mitra 
ought to prevail. In that case I should be com. 
pelled to hold that, if the legislature has, in 
fact, empowered the executive to detain a man 
without trial on the ground that he is a habitual 
criminal, so much of this Act is ultra vires 
and void. The Provincial Legislature may en. 
sot a law on the subject of preventive detention 
“ for reasons connected with the maintenance 
of public order ** and for no other reason what, 
soever. That is clear from the first entry in 
the Provincial list in the seventh schedule to 
the Government of India Act. The British Par. 
Uament, obviously assumed that, if a bill relat¬ 
ing to the preventive detention of habitual 
criminals was introduced in an Indian Legis. 
jlature, the bill would be a bill to amend or 
'sapplement the criminal law, and that a person 
against whom an order of detention was sought 
would be brought before a Court and would 
have an opportunity of defending himself on the 
charge made against him. It is to be observed 
that in England the provision which authorises 
the preventive detention of a habitual criminal 
on the ground that this is expedient for the 
protection of the public, (an expression very 
different from **for securing the public safety 
which is to be found in the Defeuce of the 
Realm Act) occurs in an Act which may bo 
cited as *'the Prevention of Crime Act, 1908.” 
It necessarily follows from this that if the Pro- 
vincial Government wished to ask the legisla. 
ture to confer on it the power to detain persons 
without trial on the ground that they are 
habitual criminals, it should first have obtained 
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from the Governor-General an order under 
S. 104, Government of India Act, assigning this 
subject, which is not one of the subjects men- 
tioned in the lists in the seventh schedule, 
which lists are intended to be exhaustive the 
Provincial Legislature. It is somewhat surpri¬ 
sing that, although the Bihar Maintenance of 
Public Order Act 1947, has been in operation for 
considerably more thin eighteen months, and 
similar provisions existed throughout the war, 
the point now raised has not previously come 
before this Court. Mr. S. K. Mitra invited our 
attention to the decision of Das and Narayan 
JJ. in criminal Misc. No. 40G of 1948. Fauzdar 
Singh, who was the petitioner in that case, was, 
Mr. Mitra points out, an associate of Lalwa 
Gope, and, although bis application was allowed 
and he was ordered to be released, there are 
observations in the judgments of both of my 
learned brothers which suggest that, if the order 
served on Fauzdar Singh had contained further 
and better particulars as to his criminal activi- 
ties, they would have been disposed to dismiss 
it. But the point raised before us and argued 
with great ability by Mr. K. D. Chatterji was 
not at all raised before them. Still less was it 
considered and decided. 

[3] Before I close this judgment, there are 
two observations which I wish to make. One 
is that I appreciate that in consequence of the 
wrong advice they have received, the police 
may have obtained orders of detention against 
certain persons when they might have pro. 
ceeded against them successfully in the Courts 
and that the release of such persons may add 
to their problems. But I am bound to declare 
the law, and I am the less reluctant to have 
to do so in this particular case as the petitioner 
is not a man with a long record of crime 
behind him. His activities do not seem to have 
come to the notice of the police until sometime 
in 194G, and although he is said to have been 
convicted, he denies this and either the con. 
viction must have been set aside on appeal or 
the sentence must have been a nominal sentence. 
Tffe order, which it should not perhaps be 
necessary to make but which 1 make as there 
is an obvious misunderstanding as to the scope 
of this Act, is that habitual criminals are not, 
as such, exempt from its provisions. In com- 
munal and other disturbances it is notorious 
that goondas become extremely active and that 
their activities create panic and alarm and add 
to the prevailing disorder. In such a situation 
the making of an order of detention against a 
goonda may well be justified, but it will be 
justified not on the ground that he is a habitual 
criminal but on the ground that his detention 
is necessary in a cricis for the prevention of 
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public disorder. The application mast be allow¬ 
ed. It must be held that the order made against 
Ithe petitioner is ultra vires and that he must 
be released and set at liberty forthwith. 

4] Reuben J. — I agree, but would reserve 
ray opinion as to w’hether an Act for the dt-ten- 
tioD without trial of a habitual criminal as 
such would be ultru vires of the Provincial 
Legislature or not. 

R.G.D. Apiilication allowed. 


A. I. R.(36) 1949 Patna 302 C. N. S6.] 
Agarwala C. j. and Meredith J. 

Bankey Behari Singh and others — Plain¬ 
tiffs—Apyellants v. Ramsai an Gope and others 
— Defendants — Respondents. 

L. P. A. No. 57 of 1947, Decided on 1st October 1948, 
from judgmecL of Ray J., D/*l7th October 1947. 

(a) Bihar Restoration of Bakasht Lands and Re¬ 
duction of Arrears ot Rent Act tlX [9 of 1938i Ss. 
3, 4 and 22 — Application under S. 3 purporting to 
be on behalf of all dispossessed tenants owning 
holding but signed by one only — Defi-ct is formal 
and can be remedied under S. 4 — Landlord not 
objecting before revenue Court on ground of such 
detect cannot subsequently question jurisdiction of 
revenue Court on such ground before civil Court. 

Whore an enactniCDt provides a complete procedure 
for tbe determination of all questions of law or fact, 
including questions on wbiob the jurisdiction of tbe 
tribunal depends, and its decision is declared to be final, 
it is impossible to question tbe validity of the decision 
unless it is evident from the record itself that tbe 
tribunal bad no jurisdiction in tbe matter: (1910) 2 
K. B. D. 859. Listing. [Para 4] 

When in a cause, which tbe Court Is competent to 
try, tbe parties without objection join issue and go to 
trial upon tbe merits, tbe parties cannot subsequently 
dispute its jurisdiction upon tbe ground of irregularities 
in tbe initial procedure which, if objected to at tbe 
proper time, would have led to the dismissal of tbe suit: 
9 All. 191 (P. C.) ; A. I. R. (36) 1949 Pat. 189 and 17 
Cal. 580 (P. C.), Rcl. on. [Para 4] 

Tbe Bibar Restoration of Bakasht Lands and Reduc* 
tloD of Arrears oi Rent Act provides a complete Code for 
dealing with applications for restoration of bakasht 
lands and tbe decision of the revenue Court by reason 
of S. 22 is final, Tbe finality of tbe deolsion cannot be 
questioned in a civil Court except on tbe narrow ground 
that the officer who made it had no jurisdiotion to do 
BO. [Para 4] 

Where an application under S. 3 purports to be on 
bebalf of all dispossessed tenants who owned tbe bold* 
ing but is signed by one only of them, tbe defect is one 
which tbe Revenue OfIicer*sbould require to be remedi¬ 
ed under S. 4. This formal defect cannot be regarded as 
sufficient to oust tbe jurisdiction of tbe Revenue Court 
in a matter which it has jurisdiction to entertain and 
decide. If tbe landlord does not contest tbe application 
on this ground before revenue Court be cannot dispute 
tbe revenue Conrt’e jurisdiction in the civil Court on 
tbe ground that (here was an irregularity in tbe initial 
procedure, which if objected to at the time, would have 
led to the dismissal of tbe application. [Para 4] 

(b) Bihar Restoration of Bakasht Lands and 
Reduction oi Arrears of Rent Act (IX [9] of 1938), 
Ss. 2 and 3 — Holding purchased by one of co¬ 


sharer landlords in execution of rent decree— Ap¬ 
plication lor restoration of land under S. 3 main¬ 
tainable. 

Tbe definition of landlord as given in S. 3 (4), Bibar 
Tenancy Act which by virtue of 8 2. Bibar Restoration 
of Bakasht Lands and Reduction of Arrears of Rent 
Act applies also to tbe expression as used in tbe latter 
Act. applies to each individual of a number of co- 
sharer proprietors or tenure-holders immediately under 
whom as a body tbe tenant bold. Hence even where in 
execution of a rent decree the holding is purchased by 
one of the co-sbarer landlords and not by tbe entire 
body, an application for restoration under S. 3 can be 
entertained by the revenue Court: A. I. R. (35) 1948 
Pat. 38, Rcl. on. [Para 6] 

Narain Sinha and L. S. Sinha~for Appellants. 

B. N. Ra% —for Respondents. 

Agarwala C. J — This appeal under tbe 
Letters Patent is by the plaintiffs. Tbe relevant 
facts are as follows: In execution of a decree for 
rent tbe plaintiffs, who are co-eharer landlords, 
purchased tbe judgment debtors’ bolding and 
obtained delivery of possession. Tbe plaintiffs co¬ 
sharers were impleaded in tbe suit in which this 
decree was passed. In 1939, an application was 
made under 8. 8, Bakasht Restoration Act, 1938, 
for restoration of tbe tenants to possession. This 
application was granted. Tbo appellants then 
sued for a declaration that tbe order of restora¬ 
tion was a nullity and for recovery of possession 
and mesne profits. Alternatively, they claimed 
arrears of rent for tbe years 1347 1350. Tbe suit 
was decreed at first instance, and this decision 
was confirmed on appeal. The defendants prefer¬ 
red a second appeal to this Court wbiob resulted 
in the dismissal of tbe suit by Ray J. Of th& 
several grounds on wbiob tbe appellants chal¬ 
lenged tbe order of restoration, tbe only one 
with which we are now concerned is whether the 
order was ultra vires. It is contended on bebalf 
of the appellants that the order was ultra vire& 
the oflBcer who made it because tbe application 
for restoration was not made on bebalf of all the 
dispossessed tenants, and also because tbe land 
in dispute was not Bakasht as it bad been pur¬ 
chased by only one of tbe co-sbarer landlords in 
execution of the rent decree. 

[ 2 ] In so far as it is relevant for present pur¬ 
poses s. 3 is as follows: 

”3. (1) A. raiyat, whose bolding or a portion of 
whose holding was sold in . . . execution ot a decree for 
arrears of rent and was purchased by the landlord of 
such holding and is in the possession or under the 
control of the said landlord, may make an application 
to tbe Collector for the restoration to him of such hold* 

ing or p-.rtion. x. u 

(2) Every application made under snb-s. (1) shall uo 

in the prescribfcd form and shall contain the following 
particulars, namely; . . ^ 

(i) tbe name ol the landlord of the bolding by wnom 

it was putchoised; . 

• • • 

(v) such other particulars as may be prescrib^.’ 

[8] The prescribed form referred to in su^ 
s. (2) requires the name of tbe applicant to bo 
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atated and ab the bottom of the form the appli. 
cant's signature. When the application does not 
comply with the requirements of sub-s. ( 2 ) the 
Collector is empowered by s. 4 ( 2 ) to allow the 
defect to be remedied then and there, or within 
a time to be fixed by him. The grounds 
on which the landlord may object to the appli¬ 
cation are enumerated in S.6. If the application 
for restoration is not dismissed summarily on 
grounds which need not now be stated, the Col- 
lector is required by s. 8 (1) to determine inter 
aha tbo land which is liable to bo restored to 
the raiyat under the provisions of the Act. Sec- 
tion 10 (a) provides: 

•“When the Collecfor directs under any of the provi¬ 
sions of this Act that only a part of the holding or 
portion sold shall be restored to the raiyat. he shall, if 
the raiyat and the lai<dlord of such holding do not 
Agree as regards the specido plots to be restored, deter¬ 
mine the plots which shall be restored to the raiyat." 

By s. 12 (b) it is provided that : 

“Notwithstanding anything to the contrary contained 
in any other law or in anytbing having tbe force of 
law or in any custom, when any land is restored to a 
rai>at under the provisions of this Act, all such rights 
as the ra<yat htd in respect of tbe said land and the 
incidents thereof before its sale shall revive." 

[ 4 ] Every order passed by tbe Collector under 
the Act is declared by S. 22 to be final, and a 
civil Court is prohibited from entertainiog any 
suit or application to vary or set aside any deoi< 
Bion or order given or passed under tbe Act. 
Tbe scheme of tbe Act is to provide a complete 
code for dealing with applications for restoration 
of bakasbt lands. Tbe finality of an order made 
on an application under tbe Act cannot, there¬ 
fore, be questioned in a civil Court except on tbe 
narrow ground that tbe officer who made it bad 
no jurisdiction to do so. A tribunal cannot, of 
course, confer jurisdiction upon itself by a wrong 
decision of law or fact, except in cases where 
tbe determination of questions on which juris 
diction is founded has been entrusted by tbe 
Legislature to the tribunal itself. Where an 
enactment provides a complete procedure for the 
determination of all questions of law or fact, 
including questions on which tbe jurisdiction of 
tbe tribunal depends, and its decision is declared 
to be final, it is impossible to question tbe vali¬ 
dity of tbe order unless it is evident from tbe 
record itself that the tribunal bad no jurisdiction 
in tbe matter. For the appellants reference was 
made to an observation by Farewell L. J. in 
The King v. The Assessment Committee of the 
Metropolitan Borough of Shoreditcht (1910) 2 
E. B. 869 at p. 880 : 

"No tribuoal of inferior jurisdiction can by its own 
decision finally decide on tbe question of the existence 
or extent of such jurisdiction; such question is always 
Bnbjeot to review by tbe High Court, which does not 
permit the inferior tribunal either to usurp a jurisdic¬ 
tion which it does not possess, whether at all or to the 


extent claimed, or to refuse to exercise a jurisdiction 
which it has and ought to exorcise. Subjection in this 
respect to tbo High Court is a n^ces-ary and in¬ 
separable incident to all tribunals of limited jurisdic¬ 
tion; for tbo existence of tbo limit neceositates an 
authority to determine and enforce it; it is a contra¬ 
diction^ in terms to create a tribunal with limited 
jurisdiction and unlimited power to determine such 
limit nt its own will and pleasure — sucli a fribunnl 
would bo autocratic, nut limited—and it is iinmaterial 
whether tbo decision of tbe inferior tribunal on the 
question of tbe existence or non-exiaienec- of its own 
jurisdiciiou is founded on law or fact ; a Court with 
juiisdictioD conGntd to tbo city of London cannot 
extend such jurisdiction by boding as a fact that 
Piccadilly Circus is in the ward of Chepe,” 

This observation is of no assktanco to the appel. 
lants. It is obvious that if a Court with junsdic- 
tion confined to the City of London purported to 
exercise jurisdiction outside the City of Loudon, 
that is a fact which would be apparent from 
tbe record. The question of the right of a civil 
Court to question the decision of a revenue Court 
on matters within tbe cognizance of a revenue 
Court has recently been considered by a Full 
Bench of this Court in M» B Uamranb'.jaya 
Prasad Singh y Ramkamal Upadhya, 20 Vat. 
748 ; (a. I. R. (36) 1949 Pat. 130). The facts of 
that case were that a Revenue Officer entertain- 
ed and granted a second application (or reduc¬ 
tion of rent within a period of fifteen years from 
a previous order reducing the rent despite the 
bar imposed by s. 119, Tenancy Act. Tbe ques¬ 
tion was whether the second order was ultra 
vires the revenue Court. The existence of the 
first order bad not been brought to tbe Court's 
notice by tbe secoud application which was 
under consideration. It was held that, as one of 
tbe questions to be decided by the revenue 
Court before it could exercise jurisdiction to re¬ 
duce the rent was whether there bad been a re. 
duotion within a period of fifteen years, it 
followed that the revenue Court had jurisdiction 
to decide this question, and that its decision on 
that point was final. The law on the subject 
has been concisely .stated by Lord Watson in 

Ledgard v. Bull, 13 I. A. 134: (9 all. 191 P. C.), 
"When the Judge has no inherent jurisdiction over 
tbe subjocl-mattcr of a suit, tbe parties cannot, by their 
mutual consent convert it into a proper judicial pro¬ 
cess, altbougb they may constitute tbe Judge tbeir 
arbiter, and be bound by bis decision on tbe merits 
when these are submitted to him. But there are 
numerous authorities which establish that when, in a 
cause which tbe Judge is competent to try, the parties 
without objection join issue, and go to trial upon tbe 
merits, the defendant cannot subsequently dispute his 
jurisdiction upon the grounds that there wore irre¬ 
gularities in the initial procedure, which, if objected to 
at the time, would have led to the dismissal of the 
suit." 

The relevancy of these observations to the facts 
of the present case is obvious when those facts 
are considered. The holding sold in execution of 
the decree, at which tbe appellants were the 


A. 1. R. 


Moti Kuer V. S. M. Usman 


804 Patna 

purchasers, was owned by two brothers Ram. 
saran and Shyamlal, who were separate. In the 
application for restoration the names of both these 
appeared as applicants. But the application bore 
the signature of Ramsaran only. It has, there, 
fore, been the case of the plaintiffs-appellants 
that the application was not on behalf of all the 
raiyats who owned the holding prior to the exe¬ 
cution sale. This contention is clearly negatived 
by the fact that the application ex facie pur- 
ported to be on behalf of both the raiyats. The 
(fact that only one signed it was certainly a 
idefect which the Revenue Officer should have 
required to be remedied under s. 4. This 
iformal defect, however, cannot be regarded 
as sufficient to oust the jurisdiction of the Re- 
venue Court in a matter which it had jurisdic¬ 
tion to entertain and decide. In this connection 
it is sufficient to refer to the decision of the 
Privy Council in Mohini Mohun Das v. 
Buddan Saha Das, 17 cal. 680. There a plaint 
was signed and verided by only one of several 
plaintiffs. It was held that there was no justifi¬ 
cation for holding that a person was not to be 
treated as a co-plaintiff merely because he has 
omitted to sign the plaint. But the contention of 
the appellants in the present case goes further 
than that. The defence of the defendants on this 
point was, first, that there had been a previous 
partition between the two brothers as the result 
of which the holding belonged entirely to Ram¬ 
saran, or, alternatively, that if there had been 
no partition, Ramsaran was the barta of the 
joint family and signed the application in a 
representative capacity. Both these contentions 
have been negatived by the Courts of fact below, 
and the question must, therefore, be viewed on 
the basis that the two brothers were separate, 
but that there had been no actual partition of 
the bolding between them. In these circum¬ 
stances, Ramsaran cannot be regarded as a per¬ 
son authorized to sign on behalf of his brother 
unless he bad express authority to do so, of 
which there is no evidence* What is to be con. 
sidered, therefore, is whether this circumstance 
ousted the jurisdiction of the Revenue Court to 
entertain the application for restoration. The fol- 
lowing facts constitute the foundation of the 
Revenue Court to make an order for restora¬ 
tion : (l) that a holding or portion of a holding 
has been sold in execution of a decree for arrears 
of rent; (2) that the purchaser was the landlord 
of the bolding; and (8) that at the time of the 
application for restoration the landlord was in 
possession or control of the bolding. It is only 
when this combination of facts exists that the 
Revenue Court is empowered to order restora¬ 
tion to the dispossessed raiyat or raiyats, and it 
follows that the Revenue Court bad jurisdiction 


to decide each of these questions, and that being 
80 , bis decision, by reason of S. 22, is final and 
cannot be challenged in another Court. The 
landlord was entitled to an opportunity to con- 
test the application for restoration on the ground 
that the application was not on behalf of both 
the dispossessed raiyats. He bad such an oppor- 
tunity and did not contest the application on 
that ground, and, therefore, as pointed out by 
Lord Watson in the case already referred to, he 
cannot now dispute the Revenue Court’s juris- 
diction upon the ground that there was an 
irregularity in the initial procedure which, if 
objected to at the time, would have led to the 
dismissal of the application. 

[6] The next question that arises is whether 
the Revenue Court bad jurisdiction to entertain 
the application for restoration in view of the fact 
that the holding was not purchased at the execu¬ 
tion sale by the entire body of co sharer land¬ 
lords, but only by the appellants. 16 has been 
contended that in view of the definition of “land* 
lord” given in the Act, restoration can only be 
granted when the purchase is by the entire body 
of landlords. That contention is, I think, nega- 
tived by the language of sub-s. (2) (l) of 8. 8 
which requires, among the particulars to be 
stated in an application for restoration, the name 
of the landlord of the holding by whom it was 
purchased. The last five words of ,tbis clause 
would have been unnecessary if it had been in- 
tended by the Legislature that restoration should 
be granted only when the purchase is by the 
entire body of landlords. This was the view 
taken in Suryamohan Thakur v. Arfun Bai, 
A. I. R. (35) 1948 Pat. 38 : (1948 P.W.N. 22), where 
it was held that the definition of landlord as 
given in s. 3 (4), Tenancy Act which, by virtue 
of 8. 2, Restoration of Bakasht Act, applies also 
to the expression as used in the latter Act, ap¬ 
plies to each individual of a number of co-sharer 
proprietors or tenure-holders immediately under 
whom as a body the tenant held. 

[6] The result is that the appeal must be di8> 
missed except to this extent that the plaintiffs 
are entitled to a decree for rent for the years 
1347-1350 at the rate claimed. There will be no 
order for costs of this appeal. 

Meredith J.— I agree. 

D.H. Appeal dismissed. 


&. I. R. (36) 1949 Patna 801 [0. N. 87.] 
Shearer and Reuben JJ. 

Mi. Moti Kuer and another — Appellants 
V. S. M, Usman and others — Respondents. 

Second Appeal No. 2354 of 1947, Decided on 99nd 
September 1948, from order of Addl. Diat. Judge, 
Patna, D/- 26lh July 1947. 


1949 ‘ Moti Kuer V. S. M. 

(a) Civil P. C. (1908), S. 65 and O. 21, R. 92 — 

Execution sale in favour of ^_Sale aside _ 

Subsequent sale in favour of B—Sale in favour of 
A restored in appeal—B, held, did not acquire any 
title by his purchase. 

Execution sale in favour of A took place on 19th 
January 1940. It was set aside on 30th April 1940 and 
on 14th May 1940 another sale in favour of B took 
place. The sale in favour of A was, however, restored 
in appeal on 2l6t April 1941: 

Held that the position was as if the sale in favour of 
A bad never been set aside. Title in the property must 
be taken to have been vested in A when B was execut¬ 
ing bis own decree against the original owner and 
B did not acquire any title by his purchase: 20 Cal. 
25, Rd. on; 22 All. 168, Bisanp. [Para 9] 

Annotation : (’44* Com.) Civil P. C., S Go, N 12. 

(b) Registration Act (1908), S. 17 (vl)—Compro¬ 
mise decree purporting to create charge for sum 
exceeding Rs. 100—Decree requires registration. 

A decree obtained in a money suit as the result of a 
compromise purporting to create a charge on immov¬ 
able property for a sum exceeding Rs. 100 requires 
registration : A. I. K. (18) 1931 Cal. 223, Rel. on. 

[Para 11] 

Annotation : (*4o*Com.) Registration Act, S 17. 

(c) Transfer of Property Act (1882), S. 52—Pro¬ 
ceedings in execution of award to enforce mortgage 
in favour oi A — Purchase by B in execution of 
another decree during such proceedings — Subse¬ 
quent purchase by A in execution of his mortgage 
award—B’s sale being during pendency of A's exe¬ 
cution proceedings cannot affect interest ac¬ 
quired by execution sale. 

An award was passed in favour of A under the Co¬ 
operative Societies Act (11 [2] of 1912). The award was 
framed as an award to enforce a mortgage. In exeention 
proceedings between A and the judgment-debtor, the 
latter contended that the Registrar, Co-operative Socie¬ 
ties, was not empowered to make an award having the 
effect of a mortgage-decree. The ezccutiug Court held 
that the award had the effect of a mortgage-decree. 
During the pendency ot these execution proceedings, B 
purchased the property in execution proceedings of 
another decree. SuWguently A purchased the same 
property in execution proceedings of the mortgage* 
decree: 

Btld that the question whether the Registrar was 
-empowered to make an award having the efiect of a 
mortgage-decree was one within the jurisdiction of the 
executing Court under S. 47, Civil P. C., and B who 
acquired his interest during the pendency of the execu¬ 
tion proceedings was bound by the finding and B*s sale 
could not affect interest acquired by A by his execution 
sale. [Paras 13 and 16] 

Annotation : ('45-Com.) T. P. Aot, S 52 N 11. 

B. C. De and Syed Hasan — for Appellants. 

B. N. Rai, B. 8. Sinha and Shyam Behari Prasad 

— for Respondents. 

Reuben J -The question in ibis appeal is 

which of three civil court sales of the suit pro¬ 
perty will prevail. 

[2] The sale under which the pi aintififs-ap¬ 
pellants claim took place on I9th January 
1940. It was set aside on SOtb April 1940, under 
o. 21 , R. 90, Civil P. C., but was restored in 
appeal by an order of the District Judge dated 
2i8t April 1941. In the meantime, the other two 
sales had taken place, on I4th May 1940, in favour 
1949 P/39 & 40 
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of defendant 2, and on I6tb April 19ii, in favour 
of defendant 3, The latter sale was con6ned to 
an eight-anna share in the property, and was 
held in execution of an award of the Registrar 
of the Co-operative Societies, which was framed 
as an award to enforce a mortgage. 

[3] After the third execution sale, defendant 3 
61ed a partition suit impleading defendant 2 as 
the principal defendant to obtain bis share of 
the suit property. The suit was dismissed and 
defendant 3 hied an appeal in this Court, First 
Appeal No. 178 of 1943. This appeal was com. 
promised between defendant 2 aud defendant 3, 
and on payment of rs. 3000 to defendant 3 the 
appeal was dismissed. The money was paid by 
defendant 5 who had previously purchased the 
interest of defendant 2 in the property. 

[4] We are not concerned here with the other 
defendants, defendant 4 the holder of an unexe- 
cuted mortgage-decree relating to the property, 
and defendant l a monthly tenant occupying the 
disputed property. 

[5] Defendant 3 has hied a written statement 
disclaiming all interest in the property. Defen¬ 
dant 2 has not appeared in the suit at all. De¬ 
fendant 6 actively contested the suit, and has 
opposed this appeal. 

[6] The Courts below have held that the sales 
in favour of defendant 2 and defendant 3 will 
prevail over the purchase of the plaintiffs. The 
Subordinate Judge directed that the plaintih's 
would have a charge on the property for the re¬ 
covery of Rs. 800 paid by them as auction- 
purchasers of it. This direction has been set 
aside in appeal by the Additional District Judge, 
and the suit has been dismissed in its entirety. 

[7] A preliminary objection has been raised 
by Mr. B. N. Ray on behalf of defendant 6 
that the appeal has abated as a whole on account 
of defendant 2 having died and no substitution 
having been made in his place. As 1 have men¬ 
tioned, the interest of defendant 2 has vested in 
defendant 5 and be has taken no part in the pro¬ 
ceedings in this suit. Mr. Hay urges that, defen¬ 
dant 2 having been made a party in the suit, the 
decree of the Courts below has become hnal in 
his favour, and this Court cannot be asked in 
this appeal to pass an inconsistent decree in 
favour of the plaintiffs. 

[8] The decree of the Subordinate Judge is to 
the effect that 

**the plaintiffs are declared to have a charge to the 
value of Bs. 800 over the disputed house and defen¬ 
dant 5 will be entitled to absolute possession of the 
house subject to the payment of this amount.” 

The decision of the Additional District Judge 
removed the declaration about the charge. So it 
is clear that the decree of the Court below is one 
in favour of defendant 5 alone. Defendant 2 was, 
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therefore, an unnecessary party, and the preli- 
minary objection fails. 

[9) Coming to the merits, there is no doubt 
that the appeal must be allowed in respect of tbo 
eight-annas share of the property not covered by 
defendant S’s purchase. This follows from the 
provisions of S. Go and O. 21, E. 92, Civil P. C., 
under which tbo sale in favour of the plaintiffs 
must be deemed to have vested the title in them 
from the date when the property was sold. The 
position is “as if the first sale had never been 
set aside” {Bam Chunder Sadhu Khan v. 
Savin’ Gazi 20 cal. 25). Hence, the title must 
be taken to have been vested in the plaintiffs 
when defend ant *2 was executing bis decree against 
the original t wners of the property, and defen- 
idant 2 did not acquire anything by his purchase. 

[103 In coming to their conclusion to the con¬ 
trary, the Courts below relied on Banlce Lai v. 
Jagat Narajn, 22 aIjL. 163 : (lOOO a. w. n. 3i). 
In that case, on somewhat similar facts, Strachey 
0. J. expressed the view, at the same time ad- 
mitting to “some doubt.” that the later salo 
would prevail. Banerji J. the other member of 
the Division Bench, did not share this view, and 
the case was disposed of on another ground. In 
considering the cpinion of Strachey C. J., wc 
must take into account the very different provi¬ 
sions of the Civil Procedure Code then in force; 
a sale set aside under S. 311 of that Code could 
only be restored by a regular suit, and under 
S. 316, the property sold vested in the purchaser 
not from the date of the sale but from the date 
of the sale certificate. Strachey C. J. in the 
couree of his judgment, observed that different 
and difficult questions might arise if an appeal 
lay against the order under s. 311 and the salo 
was restored in such an appeal. Under the pre¬ 
sent Code, not only does an appeal lie, but the 
sale becomes effective, as from the date of the 
sale. 

[il] Mr. Ray has attempted to argue that the 
sale in favour of defendant 2 must prevail, 
nevertheless, as it was made in execution of a 
decree enforcing a charge on the property. Ths 
Subordinate Judge has given a valid reason for 
bolding that the decree of defendant 2 was not 
a charge decree. The decree was obtained in a 
money suit as the result of a compromise, and 
purported to create a charge on the property. 
The charge being for a sum exceeding Rs. 100 , 
the decree should have been registered. As it has 
not been registered, the decree did not create a 
charge. {Imperial Bank of India v. Bengal 
National Bank Ltd7^ 53 Cal. 136 : (A. l. R. (IS) 
1931 Oal. 223.)) 

U2] Mr. De, on bebEdf of the plaintiff-appel¬ 
lants, urges that the position is the same as 
regards the eight-annas covered by the sale in 


favour of defendant 3 Under sub-s. (5) of 8. 40^ 
Bibar and Onssa Co-operative Societies Act, 
1935, it IS expressly provided that the Registrar’e 
award in eniorcement of a mortKOee will have 
the eff'ect of a mortgage decree. Tne award in 
question, however, was passed under iho previous 
law, thw Co-oporative Societies Act, 1912 (AOt II 
[2] of 1912), winch contains no such provinion. Mr. 
De contends that under that law the Registrar 
was not empowered to make an awaid which 
would have tbo effect of a mortgage decree. His 
contention is supported by Sansh Chandra Na(^ 
V. Sitchar Co-operatiDe Town, Bank, Ltd,, 
A. I R. (29) 1942 Oal. 290 : (I L. kx. (194l) 2 Oal. 
551). A contrary view was taken b\ a Ihvision 
Beach in Laxman v. Dhaniori Co-ttperatinc 
Credit Society, A. I. E. (20) 1933 Rag. 311 : (142 
I. O. 487). 

[13J 1 do not think that in this case it is nscee- 
sary to consider this difficult queeti m. It was 
raised between defendant 3 and bis judgment- 
dobtors in a proceeding under 8. 47. Civil P C., 
in the execution case in which de'fndant & 
purchased the property. On 29tD July 1939, the 
executing Court btld that the award had the 
effect of a mortgage decree. This decision was 
given before plaintiffs* purchase of tho property. 
It was confirmed in appeal by the District Judge, 
on 22ud June 1940. The question was one within' 
tbo jurisdiction of tho executing Court under! 
8.47,Civil P.C., and the plaintiffs, who acquired 
their interest in the property during this littga-i 
tion, are bound by this finding 

[ 14 ] On behalf of the appellants. Mr. De con¬ 
tends that, even in this view of tho ca^ie, his- 
clionls are entitled to succeed, as tho effect of 
the compromise in First Appeal no 178 of 19-J3 
was to wipe out the inter»st which drlendants 
acquired by bis purchase. His a gument is based 
on tbo s ipposifioD that in the partition suit- 
defendant 2 asserted a title to the sixteen-anna 
interest in tbo property and that this claim was 
accepted by the trial Court, whose decree became 
final as the rtsulb of tbo compromise. Unfortu¬ 
nately, the pleadings and the judgmen* 
decree of the trial Court in t'-e partition suit are 
not on the record, and we do not know for cer¬ 
tain that the partition suit was not dismissed on 
a ground that did not afl'ect the title of defen¬ 
dant 3. 

[15] Even if the supposition is true, however, 

I do not think the result is altered The property 
has come lawfully into the pOi?8»*89ion of 
dant 6, and plaintiffs are trying to get it bac 
from him. In order to succ^ they mast estac- 
lish their title to it; they cannot eacoed on the 
weakness of defendant 6*8 title. They have ' 
iished their title to eight-annas interest in tne 
house. If, after the porohaije by defendant 9, tn® 
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plsuntiffs still continued to have an interest in 
the remaining eight-annas, for instance the right 
to redeem it, the wiping out of defendant S*8 
interest might have the effect of giving them a 
right to immediate possession. If, on the contrary, 
the plaintiffs ceased to have any interest in this 
eight-anna share after the purchase by defendant 
3 it is difficult to see how any arrangement bet¬ 
ween defendants 2 and 3 relating to the property 
could create a title to this share in the plaintiffs. 

[16] So, it is necessary to see what the effect 
of the sale of I6tb April lOii was. According to 
the decision of the District Judge, the sale was in 
execution of a mortgage decree. The execution 
petition was filed on I6th September 1939 Plain- 
tiffs, therefore, acquired their interest in the 
property during the pendency of the execution 
proceeding, and this transaction cannot affect 
the interest acquired by defendant 3 by the exe- 
cation sale. Till the sale was confirmed, it was 
open to the plaintiff's, as it was to the judgment, 
debtors under the mortgage award, to redeem 
the property, but once the sale became final 
there remamed no right of redemption : vide 
Baijii Lai Marwari v. ThaJctir Prasad^ 13 
Pat. 163 : (A. I. R. (26) 1039 Pat 7). It follows 
that, after the sale became final, the plaintiffs 
had no remaining interest in this share, and 
claim no relief regarding it as a result of the 
compromise in the High Court. 

[17] On the above grounds, I would allow the 
appeal in part. The plaintiffs-appellants will get 
a declaration that they are entitled to an eight- 
anna share in the suit property, and a decree for 
recovery of possession from defendant 5 to that 
extent. They will get costs throughout, propor¬ 
tional to their success. 

Shearer J—I agree. 

D.H. Appeal partly allowed. 

A. 1. R. (36) 1949 Patna 307 [C, N. 88.] 
Agarwada 0. J. AND Meredith J. 

Attu Hussam — Defendant-^ Appellant v. 
Jai Narain Agarwala — Plaintiff—Bespoiu 
dent. 

Ii. P. A. No. 60 of 1947, Decided on 80th September 
1948, from jadgment of Mukbarji J., D/* 12th Septem¬ 
ber 1947. 

(a) Bihar Money-lenders (Regulation of Transac¬ 
tions) Act (VII [7] o! 1939), S. 4—Fresh instalment 
bond in respect of past liability — Nothing to 
suggest fresh advance either actual or notional— 
Fresh bond does not amount to *‘loan advanced’'^ 
Past liability incurred much before Act —Section 4 
does not apply —Bihar Money-lenders (Regulation 
of Transactions) Act (VII [7j of 1939), S. 2 (I). 

Section 4, upon its wording, is intended to apply 
only to loans as contemplated by the first part of tho 
defixdtion of ‘'loan** contained in S. 2 (f). Whether a 
Vartionhir bond executed in respect of past liability 


Narain (Meredith J,) Patna 307 

amounts to a loan witbin the meanirg of the first pert 
of S 2 (f), depends on tho facts of each ceMs. According 
to S J, there must bo a loan advanced. Where tho 
transaction b.3tween tho p*irtios is in auDsvance a rspey- 
mont and a fresh advance, it is not necessary to go 
through tho formality of handing over the money and 
handing it back. In such a case the transaction might 
be regarded to bo of such a nature as to Lo regarded in 
law as a fresh advance though notional, oven ii in inct 
no money is actually paid. [Para 6] 

Instalment bmd was executed in respect oi past 
liabilities incurred long before the Act came into force. 
Thero was nothing In the b.md to suggost any fre-b 
advance either actual or notional. Too iransaotioa was 
not e::presaeil as a notional repayment, a^d tho aubeti- 
tution of a fresh liability upon a fresh advance out of 
which the original liability was to bo rogarchd as dis¬ 
charged. Tho bond merely recited 'hat out of tbo lean 
of Rs. 600 which was taken upon the band-notes after 
accounting, Rs 635 remained due. and tho debtor being 
unable to pay, the rnonoy*lender hadagreed to pajment 
by instalments: 

Hvld that the transaction did not amount to lean 
advanced within tho mc*niDg of S. 4 and the ori'^inal 
advances being much beforo Act, S. 4 was not appli¬ 
cable : A. I. R. (33) 1946 Pat. 3i0 and (1932) 1 ]{ L. 
691, Zlcf, [Paras I. 3 & 9J 

(b) Precedents - ■ Obiter — Case decided on two 
separate grounds —Eiiher suHicient tor decisjon of 
suit—Neither can be regarded as obiter. 

_ [Para 6J 

A, C. Hoy — for Appellant. 

N, C. Ghosh <xnd S. C. Ghosh — for Respondent. 

Ueredith J. — This is an appeal under the 
Letters Patent by the defendant from a deoision 
of a learned Judge of this Court sitting singly. 

[3] Tbo suit was brought by tho respondent 
on the basis of an instalment bond which bad 
been executed on loth November 1939, by the 
defendant in favour of the plaintiff’s brother, 
who was then joint with him. The bond was 
executed in respect of past liability upon two 
bandnotes executed on 12th December 1935 and 
2 Stb December 1935. According to the plain iff, 
a partition took place in bis family on Cth 
December 1941, and this bond was allotted to him. 

[3] Various defences were taken, which were 
all rejected by the Courts of fact. But a plea in 
bar was also taken which succeeded before them. 
The case relates to Ohotanagpur, and the Bihar 
Money-lenders Act, 1939, was extended to Cbota- 
nagpur on 20tb July 1939, which, it will be noticed, 
was before the execution of the instalment bond. 
The plaintiff did not get himself registered as a 
money lender until Gtb December 1941 . In these 
circamstanoes, it was urged that 8. 4, Money¬ 
lenders Act, operated as a bar to the suit. That 
section in effect, provides that a suit snail not 
be maintainable in respect of a loan advanced 
after the commencement of the Act except by a 
registered money-lender, though there is a pro¬ 
viso making a concession in such cases where 
the loan is advanced within six months of the 
Act coming into force and the money lender has 
got himself registered within the same period. 
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Here, however, the registration was not until 
more than six months after the Act had come 
into force. 

[i] The learned Munsif, holding that s. 4 was 
a bar, dismissed the suit, and the learned 
Subordinate Judge, on appeal upheld that deci¬ 
sion. The learned Judge of this Court, however, 
relying upon the decision of this Court in 
Mt. Surajhansi v. Mt. Larho, 25 pat. 90 : 
(A. I. R. (33) 1946 pat. 310), held that 3.4 was not 
applicable to the case because this, though a 
loan, was not a loan advanced after the com¬ 
mencement of the Act. The loan must be regard¬ 
ed as advanced in 1935, when the hand-notes 
were executed. That was long before the Act 
came into force. “lioan” is defined, for the pur¬ 
poses of the Money-lenders Act, in s. 2 (f) as 
first, an advance whether of money or in kind 
on interest made by a money-lender, and includ¬ 
ing secondly, a transaction on a bond bearing 
interest executed in respect of past liability, and, 
thirdly, any transaction which, in substance, is a 
loan. It was held by a Bench of this Court, of 
which I was a member in the case just cited that 

1 8 . 4, upon its wording, was intended to apply 
only to loans as contemplated by the first part 
of this definition, because the wording used is 
not "loan” but "loan advanced” and, in the case 
of a transaction executed in respect of past liabi¬ 
lity, there is no actual advance. 

[5] Mr. A. C. Roy for the appellant argues, 
first, that the observations in the decision were 
only obiter dicta, because what was really decid¬ 
ed was that a casual money-lender need not be 
registered. In the second place, he urges that, if 
the decision is not regarded as obiter on this 
point anyway it is wrong, and the question should 
be referred to a Full Bench. 

[g] I am unable to agree with Mr. Roy that 
the decision is merely obiter on the point. In 
that case also the question was whether Si 4 
operated as a bar to the suit, and this Court held 
that it was not a bar for two separate reasons; 
first because the plaintiff was not a profes¬ 
sional money-lender, and second, because, in that 
particular transaction, there was no actual 
.advance after the Act came into force. Both 
these grounds were given for the decision, and 
neither can be regarded as obiter. 

[7l With regard to the alternative contention 
that the decision needs re-consideration by a 
Full Bench, Mr. Roy relies' mainly on an English 
case B. S. Lyle, Limited v. Chappell, (1932) 1 
K. B. 691 ; (101 Xj. J. E. B. 185). His argument is 
that even where the bond is executed in respect 
of past liability, in the eye of law there is a fresh 
advance—a notional advance. 

[8] It must be conceded that in some trans¬ 
actions executed with regard to past liability this 


-will be the position. When general observations 
are made in any case, they must always be read 
with regard to the facts of the particular case 
before the Court. Undoubtedly the observations 
in Mt. Surajhansi v. Mt. Larho, 26 pat. 90 : 
(a. I. B. (33) 1946 pat. 310), must be read with 
reference to the particular transaction under 
examination in that case, and if taken as laying 
down an absolutely general principle, irrespective 
of the nature of the transaction, they might be 
regarded as too broad. But as 1 have said, they 
should be considered in regard to the facts of 
that case, and indeed, I think, in regard to S. 4, 
each case will have to be treated upon its own 
merits. In some cases, the transaction might be 
of such a nature as to be regarded in law as a 
fresh advance, even if in fact no money was 
actually paid. "What B. S. Lyle, Limited v. 
Chappell, (1932) 1 K. B. 691: (lOl L. J. K. B. 185), 
actually lays down, as I read it, is this : that 
where the transaction between the parties, is 
in substance a repayment and a fresh advance, 
it is not necessary to go through the formality 
of handing over the money and handing it back. 
The law will regard that as done. In that case a 
borrower bad given to a firm of money-lenders 
a promissory note to secure payment of a loan 
with interest. Being in arrear to an amount of 
£170 in respect of principal and £34 in respect 
of interest, that is to say £204, be agreed to 
borrow from the money-lenders a sum of £300, 
of which £-200 should be considered as principal 
and £100 as interest, and the sum of £300 was to 
be paid by him by GO equal consecutive weekly 
instalments. This was regarded as a fresh loan, 
even though no money was actually paid over 
and received by the borrow’er. Nevertheless, the 
fact remains that the transaction was expressed 
as being a fresh loan out of which the original 
liability was to be discharged. Mr. A. C. Roy 
argues that every renewal of a contract of loan, 
or even an extension of time to pay, amounts to 
a fresh advance. But I do not think the English 
case cited lays down any such broad proposition. 
Nor has Mr. Roy been able to cite any case in 
which it has been laid dow’n. As I have said, I 
think the matter has to be determined in each 
case by the nature of the transaction in question. 
In the present case, there is nothing in^ the 
document to suggest any fresh advance, either 
actual or notional. The transaction was not 
expressed as a notional repayment, and the 
substitution of a fresh liability, upon a fresh 
advance out of which the original liability was 
to be regarded as discharged. The bond merely 
recites that out of the loan of Bs. 600 which was 
taken upon the handnotes after accounting, 
Rs. 536 remained due, and the debtor 
unable to pay, the money-lender had agreed to 
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payment by instalments. Accordingly, the prayer 
for instalments having been allowed, the borro. 
wer, by executing this bond, admitted the liabi¬ 
lity and promised to pay the amount of Rs. 685 
by certain instalments, which are stated, within 
a period of three years; and there was a clause 
that in default of payment of any instalment, 
the entire amount could be realised at once 
with interest. 

[9] Thus, in the present case there was, in my 
opinion, nothing which could be regarded as a 
fresh advance. The decision of the learned Single 
Judge was, therefore, upon the facts of the case, 
in my judgment, correct, and I would, accord¬ 
ingly dismiss this appeal with costs. 

Agarwala G. J.—I agree. 

B.G.D. Apyeal dismissed. 

A. I. R (86) 1949 Patna 309 [C. N. 89.] 
Manohar Lall and Mahabir Prasad JJ. 

Bhubneshwar Prasad Narain Singh — 
Defendant—Appellant v. Sidheswar Mukher- 
fee. Plaintiff and others^ Defendants — 
Respondents. 

A. F. 0. D. Nos. 39 and 40 of 1945 and 219 of 1946, 
Decided on 8th September 1948, from decrees of Addl. 
Sub'Jadge, Motibari, D/* 16th September 1944 and 29tb 
January 1946, respectively. 

(a) Hindu Law—Joint family—Father—In parti¬ 
tion father cannot demand that interest of his sons 
be allotted to him—Decree against father, a junior 
member of joint family — Sale of right, title and 
interest of father in joint family property — Sons 
not parties to decree—Auction purchaser cannot 
on partition demand interests of sons of judgment- 
debtor defined and partitioned — Position would 
however be different, if father were karta. 

A coparcener, whether manager or father, cannot 
under any circumstances claim to have the interest of 
other members of the family defined and partitioned 
as his own. The doctrine of pious obligation of the eon 
to pay his father's debt has not been esctended and can¬ 
not be extended to entitle the father In the event of 
partition to have the interest of bis sons allotted to him. 
It can never be that a creditor who has obtained a 
decree against a father who, at the date of the decree 
and sale in execution, is only a junior member of the 
family, can put up for sale and purchase an interest 
which will entitle him on partition not only to a share 
of the family property which may be available as the 
interest of his judgment-debtor, the father, but also 
the interest of his sons as well. The position, however, 
is entirely difiereot if the coparcener against whom the 
decree is obtained is the karta of the family and not a 
junior member of it. What is liable to taken in 
execution of such a decree is the entire joint family 
property notwithstanding that the other members of 
the family are no parties to the decree. 

[Paros 13, 14] 

In coses in which the auction-purchaser purchases 
in the execution of a decree against a member of 
Hindu Mitakshara family just an undivided interest 
entitling him to compel partition, in a sense, no pro¬ 
perty passes to him of which be can be put into 


immediate posseesiou. If be does succeed in getting 
possession of the joint family estate having only pur¬ 
chased an undivided interest of a member of the joint 
Hindu Mitakshara family, be is liable to bo ejected 
therefrom as being unlawfully in possession thereof. 

[Para IG] 

Where the expression used in the sale certificate 
obtained by the auction-purchaser at the execution of 
a decree obtained against a iatber who was a junior 
member of a joint Hindu family, his song being no 
parties to it, was that what was being sold “was Iht- 
right, title and interest of the judgment-debtor which 
on partition would be 4 annas out of 16 annas.” but it 
was found that 4 anq^s interest included the interests 
of the two minor sons of the judgment-debtor : 

Held, that the expression could be no more than 
mere expectation. The sale certificate must bo read as 
having conveyed to the auction-purchaser nothing 
more than just a right to sue for partition for having 
that interest defined and definitely not the right, which 
the coparcener bad on the date of the sale to posses¬ 
sion and enjoyment of the family property. This right 
to sue for partition did not include the right to get the 
interests of the sons defined. Interests of the sons who 
were no parties to the decree could not in law be sold 
at all. There was however, nothing in the language of 
processes of execution aud the sale certificate in the 
presentcase to indicate that what was in fact bought and 
sold was anything more than the interest of the father 
alone the extent of which, however, was left to be deter¬ 
mined in a suit for general partition ; A I.R. (22) 193 j 
P at. 275 (F.B.) and 3 Cal. 193 (P.C.), Rel. on. 

[Paras 12, 14, 16 and 19] 

Held also, that the purchaser of the undivided share 
of a member of a joint Hindu family did not thereby 
become a tenant-in-common with the other members 
and hence be was not entitled to any mesne profits in 
respect of bis share for tbe period between the date of 
his purchase and the date of his suit for partition : 
A.I.R. (2) 1915 Mad. 453, Bel on. [Para 17] 

Held further that moreover, the purchaser of a 
coparcener’s interest could not be entitled to more than 
what bis vendor bad and tbe member could not have 
claimed anythiog for use and occupation of bis share 
of the joint family property before tbe date of his 
demand for partition : A. I. R. (22) 1935 Pat. 80 and 
A.I.R. (7) 1920 Bom. 103, Rcl. on. [Para 17] 

(b) Civil P. C. (1908), 0.1, R. 10 (2). S. 107 — 
Transposition of parties in appeal—High Court 
has power to transpose, where ends of justice de¬ 
mand it, and change would not affect scope of 
appeal — S. 22, Limitation Act does not affect this 
power—Limitation Act (1908), S. 22 — Civil P.. C. 
(1908), O. 41, R. 20. 

It Is true that S. 22, Limitation Act, does not apply 
to appeals but this in no way afiects the power of tbe 
appellate Court to transpose a respondent to the cate¬ 
gory of an appellant in proper cases. The effect of S. 22, 
Limitation Act, not applying to appeals, is, that 
where a respondent is transposed to tbe category of an 
appellant, the appeal as regards him will not'be deemed 
to have been instituted when he ^ya 0 so made an ap¬ 
pellant. The appeal Is ono and the date of its filing 
even as regards him will be tbe date on which it was 
originally filed. Tbe only cases where the appellate 
Court will not exercise its power and will not allow a 
respondent to be transposed to the category of an ap¬ 
pellant, is, where the result of such transposition is 
likely to be, that new grounds not common to the ap¬ 
pellants already on the record, may have to be deter¬ 
mined for disposing of tbe appeal. The appellate Court 
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having under 0. 41, Rr. 14 and S3 largo powers to 
pass whatever decree it considers jast and proper in 
the case that comes before it, can certainly allow trans¬ 
position of a respondent to the catcs^ory of an appellant 
'n oases where ertds of justice require it. Where the 
transposition of a party from the category of the res¬ 
pondents 1 1 that of the appellants does not in any 
mann*»r obange the scooo of the appeal and the main 
'luestioD which has to be decided m the appeal remains 
'.be same, end it is ccoossHi-y in the ends of jastico to 
£0 tran=p 0;0 them, the transpesUion would be allowed. 

[Paras I and 2] 

Annotation : (■41-Com.) Civil P. C., 0.1 R. 10 N. 34 
Pts 7 auj b; li. 107, N. 16; (’42-Com.) Limitation Act, 
S. 22 l-i 4- % 

G. P Das E. P. TJpcdhua. S. C. Sanya', A. S. 

Si::haanci K. P Aga'wala —for Appellant. 

Dr. D. N. Mxtter, S. N. Datla and U. K. S'.nha — 

for Respondents. 

Mahabir Prasad J.—These appeals arising 
out Of eultrf between the same parties have been 
board t gether by thoir consent. The appeals 
Were on behalf of defendant 1 as originally con¬ 
stituted. Edis minor sons, who were defendants 
3 and 4 in the suits wore not made co-appellants 
and were arrayed as respondents to the appeals, 
On tboir behalf, applications have been made 
before thie Court by their guardians ad litem to 
have them transposed from the category of the 
respondents to tnat of the appellants. It is stated 
on their behalf that on account of the default of 
their guardians ad litem who represented them 
in the Court below, no appeal was died on their 
beh-ilf. Id the circumstances of the present case 
their prayer is allowed as their transposition 
from the category of the respondents to that of 
the appollaots does not in any manner change 
the scope of the appeals, and the main question 
which has to be decided in the appeals remains 
jthe same, and it is necessary in the ends of 
justice to so transpose them. 

[ 2 l Dr. D. N Mittor. however, appearing on 
behalf of the contesting respondents opposed this 
application. He raised a contention that as s. 22 , 
Limitation Act, had no application to appeals, 
"•.his tranfsposition could not be done, and be 
relied upon the decision in tho case of Chandrika 
Bay V. Harii Kner Tliahur, G P. L j. 4G3 : 
(a. I. R (10) 1923 Pat. 88). in support of his con¬ 
tention that the application of s. 22, Limitation 
Act 13 limited to suits only. That S. 22, Limits, 
tion Act does not apply to appeals cannot be 
questioned, but it does not appear how its non¬ 
application to appeals can be in the way of an 
appellate Court osercising its power to transpose 
a res(X)ndent to the category of an appellant in 
proper cases. The effect of s. 22 of the Act not 
applying to appeals, is, that where a respondent 
is transposed to the category of an appellant, 
the appeal as regards him will not be deemed to 
have been instituted when be was so made an 
appellant. The appeal is one and the date of its 


filing even as regards him will be the date on 
which it was originally filed. To my mind, the 
only cases where the appellate Coart will not 
exercise its power and will not allow a respon j 
dent to be transposed to the category of an 
appellant, is, where the result of such trans¬ 
position is likely to be, that new gioands not 
common to the appellants already on the record, 
may have to be determined for disposing of the 
appeal Order 41, R. 4, Civil P C., fully empowers 
an appellate Court to reverse or vary the decree 
in favour of all the plaintiffs or defendants, os 
the case may be, irrespective of the fact that the 
appeal is preferred only by one of the plaintiffs 
or one of the defendants, if the decree appealed 
from proceeds bn any ground common to all the 
plaintiffs or all the defendants. Order 41, B 83, 
Civil P. C., authorises the appellate Court to 
pass any decree and to make any order which 
ought to have been passed or made, ‘and this 
power may be exercised by the Court, notwith¬ 
standing that the appeal is as to the part only 
of the decree, and may be exercised in favour 
of all or any of the respondents or parties al¬ 
though such respondents and parties may not 
have filed any appeal or objection. The appel¬ 
late Court, having such large powers to pass! 
whatever decree it considers just and proper ini 
the case that comes betnre it can certainly allow 
transposition of a respondent to the category of 
an appellant in cases where ends of justice re¬ 
quire it. 

[3] The appeals, therefore, now stand as hav¬ 
ing been instituted on behalf of not only defen¬ 
dant I but as also on behalf of the minor 
defendants 3 and 4. 

Ul Appeals nos. so and 40 of 1945 are against 
the decision of the Additional Subordinate Judge 
of Motihari, dated 16th September 1944, decree¬ 
ing two money suits which were beard together 
with the consent of the parties and for the sake 
of convenience. These suits were instituted 
for recovery of damages for use and occupation. 
One of them related to the income from Dasehra 
Mela and the Naika Bazar held at Madhuban on 
bakasbt and ghairmazrua malik lands, and the 
other related to the produce of the bakasht and 
gairmazrua malik lands and also to the yields 
from the orchards situate in village Madhuban 
Khas and Tola Gangapur, Appeal no. 219 of 1946 
is against the decision of the Additional Subordi¬ 
nate Judge of Motihari, dated 23th January 1946, 
decreeing a suit for partition of a 4 annas share 
in mabal Madhuban bearing Tauzi No. 703. The 
two appeals, as already mentioned, related to 
the use and occupation of bazar lands and onl- 
turable lands situate in the mabal, in respect of 
which, the suit for partition out of which appeal 
No. 219 arises, has been instituted. 
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(Sl Tho facts liadiDg to the iastitutioD of these 
SDits shortly stated, are these; Bbuhnesbwar 
Praead Narayan 8msh, dofeodaot 1 bad bor¬ 
rowed a stiin of mone^ from one Pancbanan 
Baneni on a bandnote, on wt Icb basis. Pancba- 
nan Banuji obtaint'd a dectee against defen¬ 
dant 1, and in its eserution put bis right title 
and interest, etato'^ to bn 4 annas share in Mahal 
Madbnban tnuzi Nn 700 . on s>»Ie and purchased 
it biDiSelf The same was held on 7th '‘eptembor 
1992. Itolivery of posj^ession was effected in 
favour of the decree-holder purchaser on Soth 
January 1335 The plaintiff' who is transferee 
fr(‘zn Par ohanan Banerjee, therefore, claims to 
be proprietor of 4 anras share of Mahal Madbu- 
ban, and to b<- join ly in poseession of this share 
with the defendan's ffrat party who are co- 
proprietors of the remaining 13 annas. Defen¬ 
dants 6 and C are zarpesbt’idara of the 12 annas 
share belonging to defendants first party ex¬ 
cluding the bukasbt maltb lands, giarmazrua 
malib lands and the Naik Bazar in village 
Madbuban. Defendant 7 is a zarpesbgidar of 
12 at nas ehare of defendants first party in res¬ 
pect of villai'e Kalhara a? d 2 annas share of the 
old Madbuban Bazar, the remaining 10 anras 
of the old Bazar Uing in zarpesbgt of defen¬ 
dants 6 and C. Tanzi No, 708, it appears, con¬ 
sists of villages Madbnban and tolas Gangapur, 
Bhanwarua Eolhara Semri, Dibu and Sariya. 
The plaintiff is a purchaser under a sale deed of 
1 st February 1985 from the said Pancbanan 
Banerji, who bad auction-purchased the right, 
title and ii terest of defendant 1 in the execution 
sale held tn Execution tase No 16/32 of the 
Subord Date Judge’s Court, Motihari. The plain¬ 
tiff alleges that, as be has been feeling inconve- 
nienoe in continuirg in joint possession and as 
the defendants declined to have an amicable 
partition of tbeir respective shans, there was no 
alb motive but to institute the suit for partition. 

[6] The other iwo suits giving rise to tho 
other t^o appeals, were instituted earlier claim¬ 
ing damages for use and occupation as the plain¬ 
tiff Was wr< ngfulJy kept out from the income 
deri\af>le fr(>m the Dashera Mela and the Naika 
Bazar end was deprived of the produce and 
enjoyment of bakasbt lands of the mabal in 
guBSfioD All the suits were decreed by the 
Additional Sutordioate Judge. Hence these 
appeals. 

( 7 ] The decision of these appeals, it will be 
seen, depends upon the de ermination of one 
main question, namely, what interest was actu¬ 
ally sold and purchased by Pancbanan B»nerji, 
the predecessor-iD interest of the plaintiff, at 
the BuotiOD sale held in execution of the money 
decree obtained by Pancbanan Banerji against 
defendant 1, and whether by bis purchase Pan- 


chanan Banerji and Lis successor-in-interest, tho 
plainriff, became entitled to joint possession of 
tho property to the extent of tho interest so 
purchased. 

fs] Exhibit 1 is the sale certificate dated 7tb 
September 1932, and what it mentions as having 
been sold is ‘right, titlo and interest of the jndg- 
ment-debtor, which, on p»rtition, would be 4 
annas out of 1 C annas’ . It is admitted that in 
the money suit, the decree that was parsed and 
in the execution proceeding relating to that 
dorree, only defendant 1 w-s a party. It is also 
admitted that, at tho time of tho sale, defen¬ 
dant 1 was a junior member of a joint Elindu 
Mitakshura family, his grandfather Babu Bishun 
Prakash Naraiu Singh and bis two sons being 
the other coparceners. It is also not in contro- 
ver^iy that, on partition the share of defendant l 
at the time of the sale would have been l anna 
4 pies only in the mabal sought to be partitioned. 
What is claimed on behalf of the plaintiff', is that 
what was sold and purchased at the execution 
sale, was not only the right, title and interest of 
defendant l, but also those of bis sons, defen¬ 
dants 3 and 4. It is contended that it is clearly 
stated in the sale certificate that the right, title 
and interest of the judgment debtor, which were 
being sold and purchased was to be, on partition. 
4 annas, and it is obvious that unless the right, 
title and interest of bis sons were also included, 
the interest of defendant 1 in the property sold 
could not be on partition a share of 4 anuns. It 
is urged, tbereforo. that the interest to the extent 
of 4 annas as representing the share of defen¬ 
dant 1 and his two sons was sold and purchasfd 
by Pancbanan Banerji who actually got joint 
possession of that interest by the delivery of 
possession which was effected on 25tB January 
1935. The plaintiff claims to be put in separate 
possession of his share of 4 annas of which ho is 
in joint possession. 

[9] On behalf of the defendants, on the other 
hand it is contended that all that the plaintiff’s 
predecessor in-intfrest purchased was theundivi- 
ded and undefined interest of defendant 1 in the 
j )int family property. As to what that interest 
was, was to be determined by a suit for partition, 
and the plaintiff cannot claim to have purchased 
a df-finite share of 4 anna? in the property. The 
sons of defendant 1 were not partita to the suit, 
or the execution proceedings, and their interest 
was not, and could not be put up for sale and 
purchased by the plaintiff’s predecessor-in interest. 
The plaintiff, tberefore, was not entitled to a 
4 annas sharo as claimed by him. All that he is 
entitled to on partition is a share of one anna 
four pies in the properties in suit. 

IlO] The learned Subordinate Judge, applying 
the doctrine of the son’s pious obligation to pay 
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hig father’s debts and relying upon the deoisions 
which establiah that a creditor is entitled to take 
into execution against a father the whole of fami. 
ly property, the song not being in a position to 
object, being bound by the pious obligation to 
pay the father’s debt, held, that what was sold 
and purebaged by the plaintiff’s predecessor-in- 
interest was a four annag share in Tauzi No. 703, 
and that the delivery of possession having been 
effected, he came into joint posseggion of the 
same. He, therefore, decreed the plaintiff’s suit 
for partition, holding that he wag entitled to and 
was in possession of the four annas share, as 
claimed by him. 

[11] What is to be determined, therefore, as 
already stated, is as to what actually was sold 
and purchased at the execution sale in question. 
Some of the principles of Hindu law, which are 
firmly established and are relevant to the queg. 
tion for determination, may be stated with ad. 
vantage. A coparcener of a joint Hindu Mitak- 
shara family has no defined interest in the 
family property. In an execution of a decree 
against him what can be sold is his undivided 
interest entitling the purchaser to sue and have 
the interest purchased by him defined and parti, 
tioned. A coparcener is entitled to no special 
interest in the coparcenary, nor is he entitled to 
exclusive possession of any part of the property. 
There is community of interest and unity of 
possession between all the members of the family: 
Kattama Nachiar v. Rajah of Shtva Gunga, 

9 M. I, A, 689 : (2 w. B. 31 p. c.). A member of a 
joint Mitakshara family cannot predicate at any 
given moment what big share in the joint family 
property is. His share becomes defined when the 
partition takes place : Apoovier v. Ramasubha 
Aiyar, 11 M. I. A. 76 : {2 Bar 218 P. o ). Each 
coparcener is entitled to joint possession and en. 
ioyment of the family property and is entitled to 
enforce a partition of the coparcenary property 
by suit. A coparcener, who is a manager, hag 
certain special powers of disposition over the 
coparcenary property which no other coparcener 
has. He can contract debts for family purposes 
and family business, ag also can alienate copar. 
cenary property for legal necessity. If the mana¬ 
ger happens to be the father, he has special power 
of alienating coparcenary property which a co¬ 
parcener who is a mere manager has not. He 
may sell or mortgage ancestral property including 
the interest of his son, grandson and great grand, 
son therein, for the payment of his own debt, 
provided the debt was antecedent and was not 
incurred for immoral or illegal purposes. A pur¬ 
chaser of an undivided interegt of a coparcener 
does not become substituted in the place of the 
coparcener whose interest be has purchased, and 
gets nothing more than the right to have the 


interest of the coparcener, whose interest he has 
purchased, defined and partitioned. He does not 
by bis purchage become entitled to claim joint 
posseggion or by such sale of the interest of a co- 
parcener the joint tenancy is not extinguished, 
and the purchaser does not become a tenant in 
common with the other coparceners. He is only 
entitled in equity to enforce bis right in a suit 
for partition. 

[ 12 ] What is, therefore, to be seen first in the 
present case is, whether the plaintiff’s predeces¬ 
sor, in-interest purchased anything more than the 
right of defendant 1 to have big interest, as it 
existed on the date of the sale, defined and parti, 
tioned. The expression used in th& sale certificate 
is, as already stated, “right, title and interest of 
the judgment-debtor which on partition would be 
4 annas out of 16 annas.” It is clear, what is, 
being sold is the interest of the judgment-debtor, 
the extent of which would be found out on parti- 
tion. The expression “would be 4 annas” is signi. 
ficant. It clearly show's that what is being conveyed 
is just the right to have by partition defined, as 
the law is, the interest of the judgment-debtor in 
the property on the date of the sale, which, it is 
expected on partition, would be 4 annas, It is 
undoubted that the auotion.purohaser of the in. 
terest of a member of a joint Hindu Mitakshara 
family cannot predicate at any given moment as 
to what that interest is or will be any more than 
the coparcener himself. The statement, therefore,, 
that on partition the interest of the judgment- 
debtor would be 4 annas can be no more than 
mere expectation. What, again, cannot be dispu- 
ted, is, that the auction-purchaser dees not by 
his purchase get the right to joint possession 
and joint enjoyment of the property which the 
coparcener whose interest he has purchased, has. 
The sale certificate Ex. l, therefore, must be 
read as having conveyed to the predecessor.in. 
interest of the plaintiff nothing more than just a 
right to sue for partition for having that interest 
defined, and definitely not the right, which the 
coparcener has on the date of the sale, to posses- 
sion and enjoyment of the family property. 

[ 18 ] As defendant i on the date of the sale 
W'as admittedly only a junior member of the 
family and not a manager, he had no power 
of disposition over the coparcenary property 
either that of a mere manager or that of a 
father-manager. It is to be borne in mind that 
a mere manager or a father-manager of a copar¬ 
cenary while be has a power of disposition over the 
coparcenary property under certain circumstances 
in excess of the powers of other junior member 
of the family, bis power to claim partition is 
just the same as the power of other members of 
the family, limited to having his own interest in 
the family property defined and separated. In 
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other words, the manager or the father.manager 
cannot under any circumstances claim to have 
the interest of other membere of the family defi¬ 
ned and partitioned as his otmi. To make it more 
explicit, it may be stated, that while it is possible 
for a manager of a Hindu family to dispose of 
the whole coparcenary property for legal neces- 
sities, and 'or a father.manager to dispose of the 
whole of What property lor his own debts if the 
other members of the family happen to be bis 
sons, grandsons and great grandsons, it is not 
open to them for any reason whatsoever to 
claim tnat the interest of other members of the 
family may be defined and partitioned as theirs. 
The doctrine of pious obligation of the son to 
pay bis father's debts has not been extended and 
cannot be extended to entitle the father in the 
event of partition to have the interest of his sons 
allotted to him. It can, therefore, never be that 
a creditor, who has obtained a decree against a 
father, who, at the date of the decree and sale, is 
only a junior member of the family, can put up 
for sale and purchase an interest which will 
entitle him on partition not only to a share of 
the family property which may be available as 
the interest of his judgment-debtor, the father, 
but also the interest of his sons as well. 

Cl4] The position, however, is entirely different 
if the coparcener against whom the decree is 
obtained is the karta of the family and not only 
a junior member of it. What is liable to be taken 
in execution of such a decree is the entire joint 
family property, notwithstanding that other 
members of the family are no parties to the de¬ 
cree. The reason seems to be that a karta can 
be sued as representing the family for a debt 
contracted by him for family necessities or 
family business or in respect of family pro¬ 
perties and the decree passed agaiiist him is 
deemed to be a decree against all the members 
of the family, and, as sucb, is binding upon 
them. What, therefore, can be and is generally 
put up for sale and purchased in execution of 
such a decree is the entire joint family propbity. 
The purchaser at such an execution sale becomes 
entitled to immediate possession of the joint 
family estate sold, unlike the purchaser of an 
undivided interest of a coparcener in such pro. 
petty who is entitled only to have the interest 
purchased by him defined and partitioned by a 
Buit for that purpose. If the karta happens to be 
the father, the creditor, as already stated, is 
entitled to sell the entire joint family property 
even for bis personal debts if the other coparce¬ 
ners are no other than bis sons. It is plain, there¬ 
fore, that if the father against whom the decree 
is pkssed is not the managing member, and the 
other coparceners are not only his sons, the ore. 
ditor is not entitled to put up for sale the entire 


joint family and what can be put up for sale and 
purchased in execution of a decree for debt con. 
traded by him for bis personal benefit and ob. 
tained only against him, is his undefined and 
undivided interest in the joint family property, 
and the purchaser at such an execution sale does 
not become entitled to anything more than a 
right to claim possession only when by partition 
the interest purchased by him has become a?, 
certained and separated. This important distinc¬ 
tion between the cases where the creditor obtains 
a decree against a father, who also is the karta, 
and those where he is a mere junior member of 
a family, is of great consequence and has to be 
borne in mind in determining the point that arise? 
in the present case. In the former case, the ere- 
ditor is undoubtedly entitled to attach and sell 
the whole joint family property including the 
son's interest for debts contracted by the father 
for bis personal benefit. In the latter case, 
although the son of a father, who is only a junior 
member of the family, is under pious obligation 
to pay his father's debts and the creditor can, if 
he is 80 minded, enforce that liability by implead- 
ing tbe son also as a party to his suit for reali- 
sation of the debt Prasad v. Gajadhaj' 

Sxikul, 65 ALL. 283: (A. I. E (20) 1933 ALL. 235)), 
be cannot enforce tbe money decree obtained 
against the father alone by attachment and sale 
of an undivided interest in tbe family property, 
which is not only the interest of tbe father, hi& 
judgment-debtor, but also includes tbe undivided 
interest of bis son. The reason for this is not far 
to seek. The father in such a case not being tbe 
karta did not and could not represent bis son, and 
a decree passed against him alone could under 
no circumstances be construed as having been 
passed against him in a representative capacity 
and the decree might be deemed also as being 
against bis son and binding upon him. No ques¬ 
tion, therefore, can possibly arise in respect of 
such a decree, and proceedings in execution rela¬ 
ting to sucb a decree, as to whether what was 
sold and purchased by a purchaser at the execu. 
tion sale was anything more than the interest of 
the judgment-debtor in the family property. The 
cases necessitating construction of execution pro¬ 
ceedings for determing whether a decree obtained 
against a father alone has been enforced by 
attachment and sale of the son’s interest as well, 
are those where the decree under execution 
against tbe father, who on tbe date of tbe suit 
was also the karta of tbe family and could have 
been sued alone as representing tbe joint family, 
and in execution of which decree, the entire joint 
family property including the son's interest could 
have been attached and sold. Although the cre¬ 
ditor is entitled to sell the entire joint family 
property, it goes without saying that he is not 
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obliged to do so. He may remain content by 
puttiog up only the father’s interest for sale, and 
if it is that which he has only put up for sale, 
he cannot enter into possession of the joint family 
property and his only remedy is to bring a gene- 
ral suit for partition and not possession of the share 
which would be allotted to the father on such parti¬ 
tion But if what is bought and sold is the entire 
property, the purchaser is entitled to enter into 
possession of the entire property sold and purchas- 
od by him. If, as a matter of fact, the purchaser 
either claims to have purchased the entire property 
or has entered into possession of the entire pro- 
pcrty in execution of a decree passed against 
tho father alODO, the sons are entitled to recoyer 
possession of the property if on construction of 
the execution proceedings, it becomes manifest 
that what was bought and sold was merely the 
interest of the father and not the entire joint 
family property. It becomes, therefore, impor- 
tant in such cases to enquire whether tho sale 
passed the whole property including the interest 
of the son therein or only the father’s interest in 
the property. The determination of this question 
depends mainly on the terms of the execution 
and the sale proceedings such as the application 
for execution, warrant for attachment, warrant 
of sale and sale certihcate. Certain well-known 
principles have been laid down by judicial deci¬ 
sions for construing execution proceedings in 
such cases. In the case of Shripat Singh v. 
Pradyot Kumar Tagore, 44 I. A. 1 : (a. I. E. (3) 
1916 P. C. 220), it was observed : 

“Is cAses of this kind, it is ol utmost importance that 
tho substance and language and not the mere tecbnt* 
calities of the transaction should bo regarded." 

Bub in a case, such as the present, where the decree 
against the father, defendant 1, who on the date 
of the attachment and sale was a junior member 
of tho family and did not and could not represent 
other members of the family including his sons, 
defendants 3 and 4 in the suit or the execution 
proceedings, the entire joint family property was 
not and could not be bought and sold. The 
question of construction of proceedings in execu¬ 
tion for determining whether what was bought 
and sold included the interest of defendants 3 
and 4 really does not arise. It has already been 
seen that in execution of suob a decree the in¬ 
terest of defendants 3 and 4 who were no parties 
to the decree could not in law be sold at all. 
There is, however, nothing in the language of 
processes of execution and the sale certificate in 
the present case to indicate that what was in 
fact bought and sold was anything more than 
the interest of defendant l alone the exUnt of 
which, however, was left to be determined in a 
suit for general partition. 

[16] It is true, as contended for by Dr. Mitter 


and held in the case of Lalta Prasad v. Gaja* 

dhar Suhul, 55 ALL. 283: (M R. (20) 1933 ALL. 
235), alrea'ty cited, that every Hindu son is 
under pious obligation to discharge bis father’s 
debts which are neither immoral nor illegal 
irrespective of the fact whether the father is or 
is not the manager of the joint family, and, 
therefore, as held in that case, the creditor may 
be entitled to enforce that liability against the 
SODS in a properly constituted suit against them. 
But the creditor is not, for that reason, entitled 
to proceed in execution of a decree passed only 
against the father against the interest of the 
sons who are no parties to the decree. Defen¬ 
dants 2 and 4 may, therefore, be liable to pay the 
debt in respect of which the decree in queation 
was passed, but the point is whether this liability 
has been elevated into a decree against them, in 
the execution of which their interest in the joint 
family property can be taken. The answer to the 
question which arises, it will be seen, does not 
so much depend on any principle of Hindu law 
as on well-established principle of procedure, 
that a decree can be executed and realised only 
from the properties of the judgment-debtor and 
nobody else. The Full Bench case of Atul 
Krishna Roy v. Lala Nandanjt^ A. I. B. (22) 
1036 Pat. 276: (14 Pat. 732 (P. B )), while holding 
that a Mitakshara son was even after partition 
liable for debts contracted by the father during 
jointness on the doctrine of pious obligation, 
held that where a suit filed against the father 
alone is decreed after a partition is effected 
between the father and sons and the father dies, 
though the sons are liable for pre-partition debts 
of the father, the decree against the father alone 
cannot be executed against the separate share of 
the sons. AYhat Noor J. stated as the reason for 
coming to this conclusion is clearly applicable to 
the situation arising in the present case and may 
be quoted with advantage : 

“The problem is not ao much of Hinda law os of 
procedure. There can be no doubt that a decrco can be 
executed and realised only from the properties of the 
judgment-debtor and. nobody else. Therefore at first 

sight it would appear that a decree agiin>>t the father 

cannot be executed against the sons. No doubt wbeo 
a family is joint and a decree is obtained ag-tlnst tho 
father alone it can be executed against the joint family 
property including the undivided share of the fons; but 
this stands upon a different footing. The father being 
joint with his sons represen's the entire family a® 
has got a complete disposing power over the 
property lor the sjatisfacSlon of his antecedent debt. The 
sons must be deemed to have been represented by the 
father in the suit. Tho position entirely changes when 
the family is dismpted. No doubt, as I have held, tho 
sons are still liable to pay the debt which could have 
been taken ont of the joint family property at the time 
of partition ; the father no longer represents tho S’»os, 
nor does ho represent the property. Th-refote a 
obtained againet the father alone after partition canoot 
be executed against the separated ahare of the eons on 



1949 


BHUB^'EBHWAB Pbasad V SiDHESWAE (Malidbir Prasad J.) Patna SI 5 


the eimple ground ot procedure that thoy are not the 
judj^men^debtors under the deoroe .... How could 
this decree have been executed agaiost the eons wh^-n 
they were not parties to it, not could thoy have been 
deemed to be party to it ?** 

Agarwala J (as he then was) observed : 

“Assuming therefore the liability of Eiodu sous for 
their father’s pro*partitiOD debt, there appears to b no 
reason why they should be in any worse position thnn 
anyone else with regard to tbo enforcement of cb>s 
llobUity ... It may, however be argued that as, when 
a creditor sues a father alone on a personal debt wuen 
he is joint with his sons, and ob<aiD« a decree against 
aim, the decree is executable againn the i^ons altnougb 
they were not parties to tho decroo. »hey are in no 
worse position if the decree is obtained after p'irtit'on. 
At first sight, the argument appears unansworablo but 
a more careful ecrotiny of it xevenle its inher* nt weak* 
ness. So long as the family is joint tbo father repic*' 
sects his own and his eons’ interests." 

[16] The true position seems to be this In 
order that a creditor may be entitled to exe. 
cute a decree obtained only against a member 
of the Hindu family against the family frupt^rty, 
:be member of the family against whom the 
decree has been obtained murt have, (l) the power 
to dispose of the whole of the coparcenary pro- 
perty either for the family necessities and for his 
own debts; and (2) the capacity to bo surd as rc. 
presenting the coparcenary and tbo entire copar* 
cenary property. That power ot disposition vanes 
with whether such a member is only a mere 
manager or also a father. If be is the latter and 
the other members are bis sons, as held in Br*j 
Narain Bai v. Ma'ngla Prasad, Cl 1. A. 129 : 
(A I. R. (ll) 1924 P. 0. 60) he may by incurring 
debt so long as it is not for immoral purpose, lay 
the estate open to be taken in execution pr cei-d. 
in" upon a decree for payment of that debt 
p£sed only as against him. The right of tbe 
creditor to so execute bis decree is dependent 
upon tbe power of the person agaiust whom tbe 
decree is obtaiued to dispose of tbo family pro* 
perty for tbe purposes mentioned. In other words, 
the right of the creditor to take the property in 
execution is co extensive w'lth tbe power of the 
person against whom tbo decree stands, to dispose 
of the coparcenary property. The essence of a 
coparcenary under the Mitakshara law is unity 
of ownership. The ownership of tbe copartenary 
property is in the whole body of coparceners. 
The manager or the liarta as the bead of tbe 
family has tbe power to make lawful disposition 
of the family property in the interest of tbo 
family. He alone can act for the whole family. 
He alone oan sue and can be sued as representa¬ 
tive for tbo whole family. No other member of 
the family has that power nor that status. It is 
on that account that a decree against him is 
deemed to be a decree as against tbe rest of the 
family nnless it can be shown that tbe decree is 
itt respect of a debt which could not be bmdmg 


on tbe family and tbe other members of the 
family who were no parties to the decree They 
ore, therefore, entitled in a suit of their own to 
have it declared that that decree was m rositect 
of a debt which was not binding upon them. But 
so long as that is noi done the decree i3 bin'iing 
upon tho whole family because it has been ob¬ 
tained against a pereon who could represent the 
whole family in transactiODP on behull of the 
family If such a manager also happens to be 
tho lather, and tbe lamily of which he is tbe 
managt-r consists only of his sons, bis power of 
dit‘po3itioD over tbo property becomes at once 
enlarged. He can dispose of the whole of the 
family property for his own debts as well. This 
power of riispositioD which he is htld to have is 
based upon tbe doctrine that the sons under a 
pious ohligttiion to pay their father’s debts aro 
bound to pa> those dtbes. If that is eo. why cot 
tbe father bimselt can pay off those debts by dis- 
p sing of tbe estate which ne holds as tbe karta 
of the oopari'ODary consisting of the sons. Again, 
if the father can validly dispose ot tbe estate to 
pay off his own debt, why cannot the creditor, in 
execution of tbo dt-cree apamst tbe father in 
respect of those dt-bts take tbe ^ntirG estate includ¬ 
ing the interest of the eons ? What, therefore, to be 
remembered, is, that before a father can dispose 
of tbe family property for the payment of his 
debts, be must have first in him tbo right to act 
for tbe family aud deal with tho whole estate as 
tbe managing member. It will be seen, therefore, 
that before a cre<iitor cao work out this right of 
the father to dispose ot the property belonging to 
tbe sons fur tho paym nt of his own debts by 
executing a decieo passed only against tbe father 
against the propi-rty also belonging to the sons, 
ttie lather must also be tbe managing member. 
In the present case, however, the qa^stion whether 
tbe decree passed against defendant 1 was exe¬ 
cutable against tbe entire joint family estate 
including the interest of his sons and whether it 
was su executed, os already stated, hardly arises. 
The decree was against defendant i. It was exe¬ 
cuted against delt-ndant 1 and as defendant 1 
happened to bo a junior member of a Hindu 
Mitakeb-ira family, what was purchased and 
could have been purchased m tbo execution sale 
was, as already stated, only tbe right which 
dbtondant i bad on that date, to demand and 
sue for partition of just bis own share in the 
family property, that ebaio having been till then 
undefined. If doteudact 1 on the date of the sale 
bad been tbs mauaging member of tbe family, it 
would have been possible for tbe creditor to have 
put up for sale and purobastd tbe whole joint 
family property and taken possession thereof. 
Tbe auction purchaser in that case would not 
have purchased merely a right to sue for parti- 



816 Patna Bhubaneshwar Prasad v. Sidheswar (Manohar Lall J.) A. L R. 


tion but the whole family property would have 
passed to him by reason of such a sale. In oases 
in which the. auction-purchaser purchases in the 
execution of a decree against a member of Hindu 
Mistakshara family just an undivided interest 
entitling him to compel partition, in a sense no 
[property passes to him of which he can be put 
into immediate possession. If he does succeed in 
getting possession of the joint family estate 
having only purchased an undivided interest of a 
member of the joint Hindu Mitakshara family, 
he is liable to be ejected therefrom as being 
unlawfully in possession thereof. In the case of 
Deendyal Lai v. Jagdeep Narain Singh, 4 1 . A. 
247 : (3 Cal. 198 P. C,), their Lordships affirmed 
the decree of the Court below, which bad decreed 
possession in favour of the coparceners against 
the creditor on the finding that what he had 
purchased in execution of his decree was an 
undivided interest of a member of the family and 
had wrongfully taken possession of the whole of 
the family property. What their Lordships said 
is that the right of the purchaser at the execution 
Bale should be limited to that of compelling the 
partition which the debtor might have compelled, 
had he been so minded, before the alienation of 
his share took place and that they 
“ought not to interfere with the decree under appeal so 
far as it directs the possession of the property, all of 
which appears to have been finally and properly found 
to be joint family property, to be restored to the 
respondent.” 

In the present case, therefore, it must be held in 
law and in fact that what was sold and pur. 
chased by the plaintiff’s predecessor-in-interest 
and what the plaintiff is entitled to on partition is 
the interest which defendant 1 had in the family 
property on the date of the sale. It is not dis- 
puted that if he had claimed partition on that 
date, he could not have obtained as his share 
more than 1 anna 4 piea in the family property. 
The plaintiff could not have purchased from 
Panohanan Banerji anything more than what he 
had purchased at the execution sale. The plain- 
tiff, therefore, is entitled only to i anna 4 pies 
share in Mahal Madhuban tauzi No. 703, and 
the finding of the Court below on issue no. 6, that 
the plaintiff is entitled to 4 annas share in tauzi 
NO. 703 must be set aside. The findings of the 
Subordinate Judge on other issues in the suit 
giving rise to appeal No. 2109-46 were not 
challenged, and they are affirmed. 

[17] So far as appeals Nos. 39 and 40 of 1945 
are concerned, having regard to the conclusion 
already reached that by bis purchase the pro- 
decessor-in-interest of the plaintiff was not en. 
titled to joint possession of the property, unless 
be bad sued for partition and had the interest 
purchased by him defined, it must be held that 
the plaintiff had no cause of action for the claims 


made by him in the suits for damages for use 
and occupation giving rise to these appeals. The 
claim in those suits is in the nature of mesne 
profits in respect of the share which the plain, 
tiff alleges to have purchased at the execution 
sale. It has been held in the case of Maharaja 
of Bobbin V,Venhatara7nanjulu Naidti, 39 
Mad. 265, (A.i, R. (2) 1915 Mad. 453), that a pur. 
chaser of the undivided share of a member of. 
a joint Hindu family does not thereby become; 
a tenant in common with the other members and I 
hence he is not entitled to any mesne profits ini 
respect of bis share for the period between the 
date of his purchase and the date of bis suit for 
partition. It is clear that defendant! as a mem. 
her of a joint Hindu family could not have! 
claimed anything for use and occupation of his! 
sbare'of the joint family property before the date, 
of his demand for partition. It has been held 
by this Court in the case of NandKishor Prasad 
V. Paj'meshioar Prasad Stngh, (A. i. R. (22V 
1936 pat. 80: (153 1.0. 232), that a coparcener who 
sues for partition is entitled only to a division of 
property as from the date when the notice of 
separation was given. Until the actual determi¬ 
nation of his share and the separation of a cor. 
responding takhta, the karta or other copar- 
ceners in possession, being rightly in posession, 
are not liable to him for mesne profits in the 
sense of damages. The purchaser of a coparce. 
ner’s interest cannot be entitled to more than 
what bis vendor bad, and be no more than bis 
vendor can claim mesne profits in this latter 
sense. Similar is the view expressed in the case 
of TrimbakGaneshKarmarkar v. Pandurang 
Gharojee, 44 Bom. 621 :(a.I.r. (7) 1920 Bom. 103). 

[IS] In the result, the decrees passed against 
which Appeals Nos. 39 and 40 of 1945 are direc- 
ted are set aside, and the appeals are allowed 
with costs. The decree for partition passed in 
Appeal NO. 219 of 1946 is modified to the extent 
indicated above, and the appeal is partly allowed 
with proportionate costs 

[19] Manohar Lali J. — I have perused the 
exhaustive judgment prepared by my learned 
brother, and I agree that the vendor of the plain¬ 
tiff derived title only to the extent of one anna 
and four pies in Mahal Madhuban. touzi NO. TOD. 
The decision Tvould have been different if the 
judgment-debtor, namely, the father was the 
head member of the joint Hindu family and not, 
as in this case, the junior member of the joint 
Hindu family of which the grandfather was 
the karta. The argnment that in the sale pro¬ 
clamation and the sale certificate the ebares 
sold had been stated to be four annas, and there- 
fore, this must be held to be the real share pnr- 
chased does not appeal to me. The correct inter- 
pretation of the sale certificate and the sale pro- 
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clamation is that the interest of the father alone 
had passed which was wrongly thought by the 
decree-holder to be four annas; but the sons were 
no party to those proceedings and their interest 
cannot be held to have passed to the auction-pur. 
chaser. This is on the assumption that by tbe auc. 
tion purchase any definite share passed to tbe 
auction-purchaser, but in truth, as has been 
shown by my learned brother, such an auction- 
purchaser merely acquired a right to partition, and 
it is only when the partition suit is brought that 
the Court decided what is the definite share which 
could be allotted to the judgment debtor in whose 
shoes the auction.purchaser stepped in. I have 
not thought it necessary to review the authori- 
ties over again, as I am in entire agreement with 
tbe views expressed by my learned brother as to 
the principle to be deduced from important autbo. 
fities which have been discussed by him including 
those cited at the bar. For these reasons, I agree 
that the decrees which are the subject of Appeals 
Kos. 89 and 40 of 1945 should be set aside, and 
the appeals are allowed with costs; and the decree 
for partition passed in Appeal no. 219 of 194G 
will be altered to the extent indicated, and this 
appeal should be allowed with proportionate 
costs only. 

R.G.D. Appeals allowed. 


A. I. K. (36) 1949 Patna 317 [C. N. 90.] 
Shearer and Reuben JJ, 

Bang Bahadur Rai and others—Petitioners 
V. The King. 

Criminal Revo. Petn. No. 850 of 1948, Decided on 
30th November 1948, against order of Sessions Judge, 
Santal Parganas, D/* 2lBt Jane 1948. 

(a) Criminal P. C. (1898), S. 349 _ Second Class 
Magistrate trying case finding that on account of 
previous conviction sentence more severe than he 
can pass should be inflicted—No sufficient ground 
for committing case to Court of Session under 
S. 348—He can refer case under S. 349—Case can 
be committed under S. 348 only when there are 
sufficient grounds—Criminal P. C. (1898), S. 348. 

A Magistrate with powers of the second class, who 
sees no Bufficient ground for committing the case to 
tbe Court of Session, can proceed with tbe trial and, if 
at tbe end of the trial he comes to the conclasion that 
a sentence more severe than one he can pass should be 
inflicted by reason of the previous conviction, he can refer 
the case under S. 349 instead of committing tbe accused 
under B. 848. A case should be committed to the Court 
of Session under 8. 348 only when the Magistrate is 
satisfled that there are snfScient grounds for commit* 
ting it. Tbe fact that in the opinion of the Magistrate a 
sentenoe of two years rigorons imprisonment wo^d be 
more than sufficient to meet the ends of justice, is not 
a sufficient ground for committing : A, I. R. (33) 1946 
Mad. 171; 4 L.B.R. 282 and A. I. B. (3) 1916 L. B. 65, 
Dissent. [Para 1] 

Annotation: ('46-Com.) Cr. F.G., S. 348 N. 7:S. 349 
N. 3 and 9. 


(b) Criminal P. C. (1898), S. 349— Magistrate re- 

(erring case cannot pronounce conviction_Re¬ 

marks held mere surplusage and legal nullity. 

While referring a case under S. 349, ft is wrong for 
the Magistrate to pronounce a conviction. (The remarks 
by the Magistrate "I find them guilty and convict 
them" held were merely intended to refer the case to 
tbe Sub-Divisional Magistrate, leaving it to him to 
convict and pronounce such sentence as appeared to 
him suitable and must be regarded as surplusage and 
as a legal nullity :A.I.R. (15) 1928 Bom. 240, Del. on,) 

(Para 1] 

Annotation : ('46-Com.) Cr. V. C., S. 349 N. 5. 

(c) Criminal P. C. (1898), S. 348 _ Section pre¬ 

supposes that Magistrate has power to commit to 
Court of Session. (Obiter) [Para 1] 

Annotation : (’46-Com.) Cr. P. C., S. 348 N. T. 

S, 2?. Ghosal — for Petitioners. 

Government Advocate—iot tbe Crown. 

Shearer J.—The petitioners have been con- 
victed of theft for having cut and carried away 
certain crops and have been sentenced to pay 
fines. Some of the petitioners are the sons of 
one Maharaj Rai, who was a Ghatwal. This 
Maharaj Rai died in or about 1943 and was sue. 
ceeded in the office of Ghatwal by his eldest son 
Khelu Rai. Apparently, there is a dispute be¬ 
tween Khelu Rai and hia brothers over the land 
on which these crops were grown, Khelu' Rai 
asserting that it is part of this Ghatwali tenure 
and the petitioners asserting that it was tbe 
private property of Maharaj Rai and that on bis 
death they as well as Khelu Rai have succeeded 
to his interest in it. The petitioners were tried 
by a Magistrate with second class powers and, 
as two of them had been previously convicted, 
this Magistrate was of opinion that a sentence 
of more than six months* rigorous imprisonment 
was called for. Accordingly, he submitted the 
record with an expression of his opinion to tbe 
Sub.Divisional Magistrate, who sentenced one 
man to undergo rigorous imprisonment for seven 
months and another to undergo rigorous im¬ 
prisonment for four months. On appeal, however, 
these sentences were reduced to sentences of fine 
by the Sessions Judge, as, before the appeal 
came on before him for hearing, the convictions 
of the two petitioners in tbe earlier case had 
been set aside. Mr. Ghosal, for tbe petitioners, 
now takes in somewhat extraordinary point that 
the learned trying Magistrate had no option but 
to commit bis clients to the Court of Session 
and that the reference to the Sub-Divisional 
Magistrate under s. 349, Criminal P. C., being 
without jurisdiction the order w’hich the Sub- 
Divisional Magistrate passed, convicting and 
sentencing the petitioners, was also necessarily 
without jurisdiction. In support of his conten¬ 
tion Mr. Ghosal cited several decisions of the 
Madras High Court and the Chief Court of 
Lower Burma. The only one of the Madras de- 
oisions which is, in my opinion, directly in point 
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is a decision of a Judge sitting singly in Pw tic 
Prosecutor v. '^heikh Masoon^ A I. R. (33) 1316 
Mai.171.(1915-3 M L.J. 57G). The dncisionfl ot the 
Lower Burma Chief Court are, King.Emperor 
V. Po Thwe, 8 cri. L. J. i78 : (1 L.B K. 282) and 
Emperm' v. Po Yin 17 Cn L. J. 20i : (a. 1 R. 
(3> 1916 L. E. C5). With the greatest rosject, it 
appears to me that tbo construction which is 
put in these decisions on the provi.-ions contained 
in 3. 3i3 Criminal P C , is erroneouB. It seems 
clear from the wording of the section that 
a Magistrate is not to commit a case to the 
Court of Session unless be is satished that there 
are euflicient grounds for committing it and. if 
in the opinion of the Magistrate a so tonce of 
two years* rigorous imprisonment woull he 
more than sufficient to meet the enis or justice, 
lit IS difficult to say that there aro suffi sient 
’grounds for committing. Moreover, the section 
■ to my min'd, pre^-upposes that the Mag strato 
Ibas power to commit to the Court of Ses-ion. 
To suppose that the Legislature iotenoed that 
in every case of petty theft which coinee before 
a Magistrate of tbo third class that Magis'rate 
is empowered by this section and in fact is 
bound to commit all the accused to thf Court of 
Session if any one of thorn is ahown to have bad 
a previous conviction is. to my mind. a''3urd. 
In this particular case, the barueii Magistrate 
may well have been unable, until rbo very end 
of tbo trial, to say that bo bim^clf c><a'd not 
impose an adequate sentence. 1 can see no reas >n 
why in a case of this hind a Mauistmte with 
powers of the second class, who sees no sufficient 
ground for committing the case to the Court of 
Session, should nob proceed with the trial and, 
if at the end of the trial be com s to the conclu¬ 
sion that a sentence more st-vere than one be 
can pass sboulr be indicted, should not refer 
the caso under s. 349 of the Code. Mr Ghosal 
jnext pointed out that the learned trying Magis* 
trate bad concluded bis judgment by observing 
*'ln the end, therefore, 1 hud them guilty and 
convict them” and bad gone on to explain why 
he referred the case under 8. 349. It was, of 
coarse, wrong lor the learned trying Magistrate 
to pronounce a conviction, but it is quite clear 
that be merely intended to refer the case to the 
Sub.Divislonal Magistrate, leaving it to him to 
Goovict and pronounce euch sentence as appear¬ 
ed to him suitable, and it is also quite clear that 
the learned Sub-Divisional Magistrate dealt with 
the reference in that way, as he himself has 
written a very full and clear ludgn ont. In these 
circumstances, the passage in the judgment of 
the lean ed trying Magistram, to wtueb I have 
referred, must be regarded as a mere “surplus¬ 
age and as a legal nallit>/* vide Emperor'v. 
Earayan Blulx 63 Bom. 466 ; (a, i. r. 


A. I. K. 

(15) 1928 Bom. 240 29 cr.*r». J. 904). Finally 
Mr. Ghosal invited us to say that this was a 
Ciseof a Iona fide dispute over land and on 
that ground to set aside the convictions. It is, 
however, difficult to see bow the dispute can be 
a tona fide one as Mabaraj Rai died as long 
ago as 1943. Id any view, the Courts below have 
both come to quite a clear finding that the crop 
which the petitioners cut and removed had been 
grown by and bt-longed to Khelu Rai. In my 
opinion this application must be dismissed. 

Beanen J.—I agree. 

R.G.D. Revision dismissed. 


AIR (36) 19W Patna 318 [C, N. 01.] 
Manohaii LalIi and Imam JJ. 

In the matter of Sailendra Krishna Bay 
— Petitioner. 

Saccpfision Certificate Case No. 4 of 1947, Decided on 
uth December 1947. 

Succession Act (1925), Ss 300 and 371—Patna 
High Court not entitled to grant succession cer¬ 
tificates—Letters Patent (Pat), Cl. 26. 

troceedlogs for the grant of snccession certificates 
aro of a civil nature and have always been treated as 
falling within the original civil jurisdictim of the 
dudt'e No original civil jurisdiction ts conferred by Let' 
ters Patent of Patna High Court. The definition of the 
ospre^eioa “District Judyo" as given in the Succession 
Act d G3 nnt include a Judge of Patna High Court a.? 
it 13 not a priacipal civil Court of original jurisdiotion. 
H nee, th»* Paine High Court has no jurisdiction to 
grent euccessionc ertificatesl A.I.B. (21) 1934*All 958, 
lUl on\ A I.R. (18) 1931 Cal 580; A. 1. R 118) 1931 
Kang 281 and A.I.K. (17) 1930 Mad. 779 DisUng. 

[Paras 4, 6 and 19] 

A jit Gn^al Uay—lot Applicant. 

G'mmmont Pfeader—for tbo Crown. 

Sdanohar Lall J.—In this reference by a 
learned Single Judge of this Court the question 
for decision ie whether the Patna High Court has 
jurisdiction to grant a succession certificate. 

[ 2 ] The applicant is the only f^on of late Babu 
Atul Krishna Ray, who died in Laheriasarai on 
30cb Juno 1940, and was ordinarily resident at that 
place at the time of his death and therefore 

the local limits of the jurisdiction of the District 
Judge of Darbhanga. 

[3] Tbo Stamp Reporter raises an objection 
that this Court has not the jurisdiction to ^ant 
the succession certificate in view of the decision 
of the. Allahabad High Court in Re\ Bajendra 
Chandra Sen^ A l.R. (21) 1934 ALL. 968:(67 ALL. 
302).- The applicant, on the other band, 
upcin the practice which is said to have ptevwlw 
in tbif Court from I940and on the authorities of In 
tJie goods of BliolanathPal, 68 oal. 801: (A.I.B. 

(18) l931cal.6S0). In the matter of Indian 

cession Act. 1926 and the 
AroonacheUam Chettyavt 9 Bang. 205: (aj.b. \ 
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1931 Bang, 281) and In re Kuppuswami Na- 
yagar, 63 Mad. 937: (A.I R. (17) 1930 Mad. 779). 


[l] Before ooDsideriog the case la^, it is ad¬ 
visable to look to the provisions of the Letters 
Patent of the Patna High Court and the relevant 
sections of Succession Act, 1926, and its amend- 
ment m 1929. The civil jurisdiction of the Patna 
High Court is defined in paragraphs 9 and 10 of 
the Letters Patent and is divided into extraordi¬ 
nary original jurisdiction (paragraph 9) and the 
appellate jurisdiction (paragraph lo). The testa- 
memary and intestate jurisdiction conferred upon 
tbiB Court is defined in paragraph 2C but relates 
only to the granting of probates of last wills and 
testaments, and letters of admi'iistration of the 
goods, chattels, credits and all other effects what¬ 
soever of persons dying intestate. Proceedings for 
the grant of succession certidcates are of a civil 
nature and have always been treated as falling 
within the original civil jurisdiction of the Judge. 
I am deliberately using the word 'Judge’ and 
not the District Judge, or a 'High Court Judge.* 
No original civil jurisdiction is conferred by our 
Letters Patent. 

(5] Upon a plain reading of the relevant para¬ 
graphs of the Letters Patent of this Court it is 
clear to me that this Court has no jurisdiction to 
grant succession certificates. 


[6] The learned advocate for the appellant 
argued that the High Court at Patna has always 
an original jurisdiction (as distinct from origi¬ 
nal civil jurisdiction which may be called or¬ 
dinary original jurisdiction under which this 
Court has the power to grant succession certifi¬ 
cates). A similar argument was advanced un¬ 
successfully before the Judicial Committee In 
tile matter of Gandas\ Narrondas Navivahu 
V. C. A Turner^ 13 Bom. 620 : (i6 I. a. 156 p 0 ) 

where Lord Hobhouse delivering the judgment 
of the Board made the following observations at 
page 633 : 

^ ”Bat it was strongly contended at the bar that this 
jarisdiction thoagh civil and original was not ordinary 
and Mr. Rigby argned that the passages of the Char¬ 
ter which have jnst been epitomized divide the juris¬ 
diction into four classes—ordinary original, extraordi¬ 
nary original, appellate and those special matters 
whioh are the subject of speoial and separate provi¬ 
sions. But their Lordships are of opinion that the ex¬ 
pression “ordinary jurisdlotion” embraces all such as is 
exercised in the ordinary course of law and without 
any speoial step being necessary to assume it: and that 
it is opposed to extraordinary jurisdiotion, which the 
Court may assume at its discretion upon speoial occa¬ 
sions and by special orders They are confirmed in this 
view by observing that in the next group of clauses 
which indicate the law to be applied by the Court to 
the various classes of cases, there is not a fourfold divi 
sloD of jurisdiction hot a threefold one, into ordinary, 
extraordinary and appellate- The judgment of 1868 was 
entered up by the High Court, not by way of special 
.discretionary action but in the ordinary course of the 
doty cast upon it by law according to wMob every other 


case of the same kind would be dealt with. It was. there¬ 
fore, entered up in exercise of the ordinary original 
civil jurisdiction of the High Court and no present right 
accrued to the Official Assignee to move for execution 
until the order of 6th April 1SS6 was made”. 

(8eo al30 a recent decision of thn Privy Council. 
Hamid Hassan Nomaiii v. Banwarilal Roy, 

1947 F. L. J. 50 (A. 1. R. (3l) 1947 V. C. 90). 

[7] Every High Court, therefore, can only 
possess ordinary, extraordinary and appellate 
civil jurisdiction. I have already shown from an 
examination of the Letters Patent of the Patna 
High Court that this Court has been granted only 
two civil jurisdictions, namely, extra-ordinary 
and appellate- It follows that it has no jurisdic¬ 
tion to entertain proceedings to grant succession 
certificates. 

Cs] It was then argued that by s. 300. Succes¬ 
sion Act, the High Court has been granted concur¬ 
rent jurisdiction with the District Judge in the 
exercise of all the powers conferred upon the Dis¬ 
trict Judge by the Act. This argument is also not 
sound because 3 300 occurs in chap, iv, partiM 
of the Act Part IX relates to "probate, letter^ 
of administration and administration of assets 
of deceased" and chapter iv therein deals with 
the practice in granting and revoking probates 
and letters of administration. The provisions for 
the grant of succession certificates are to be 
found in para. lO of the Letters Patent of this 
Court in which it is nowhere provided that the 
High Court shall have concurrent jurisdiction 
with the District Judge in the exercise of the 
powers conferred upon the latter for granting 
succession certificates. 

[9) It was also argued that in the Act of 
1925, there was no definition of the word "Dis¬ 
trict Judge" and therefore, those words accord¬ 
ing to the General Clauses Act, could not include 
a High Court and that it w'as to get over this 
anomaly that a new definition of the words^ 
"District Judge" was inserted in s. 2 (bb) in 
1929 providing that it means the Judge of a 
principal civil Court of original jurisdiotion. It 
was, therefore, submitted that the High Court 
Judge being a Judge of a principal civil Court 
of original jurisdiction has the power to grant 
succession certificate?. In my opinion, this argu¬ 
ment also is not entitled to succeed. I have 
already shown that a Judge of the Patna High 
Court is not a Judge of a principal civil Court 
of original jurisdiction. In my opinion, the 
amendment merely empowered Judges of those 
High Courts which possessed original civil juris¬ 
diotion to grant succession certificates. 

[ 10 ] I now turn to the case law on the point. 
In Kuppuswami Nayagar casCt 63 Mad. 237 : 
(a. I. B. (17) 1930 Mad. 779), the judgment of the 
Division Bench which beard the reference merely 
states that having regard to the amendment of 
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the Act the learned Judges were of the opinion 
ihat the application for the grant of succession 
certificate was now maintainable in that Court. 
It is not clear from the report whether the 
deceased was resident within the ordinary juris¬ 
diction of the Madras High Court at the time of 
his death. If he was so resident, with respect to 
the learned Judges, I am of opinion that the 
judgment is correct. The observations (at p. 241 
of the report) support this view because it was 
said : 

"there is no reason why there should be a facility for 
persons outside Madras in respect of collection of small 
debts and securities when such facility is being denied 
10 those in Madras." 

The learned Judge, it may algo be observed, 
while giving a quotation from the decision of 
the Privy Council in Navivohu's case, 13 Bom. 
520 : (16 I. A. 156 (p. c.) ), did not refer to the 
important observations which I have already 
quoted (from page 633 of the report). 

^ [111 The next case relied upon was Bliola 
2\ath PaVs case, 58 cal. 801 : (a. i. b. ( 18 ) 1931 
cal. 680). This is a decision of a single Judge 
of the Calcutta High Court and has certain 
peculiar features. The application was originally 
made to the learned Judge on the original side 
for grant of letters of administration. The 
learned Judge, admittedly, had full jurisdiction 
to entertain such an application, but during the 
course of the proceedings the parties agreed that 
instead of granting letters of administration a 
succession certificate might be issued. The suc¬ 
cession certificate was asked for in respect of 
Government Promissory Notes belonging to the 
deceased. It is not clear from the report what was 
the place of the death of the deceased and what 
was the place at which the Government Promis¬ 
sory Notes were at the time of the death of the 
deceased. If, however, the succession certificate 
was granted in respect of the estate of the 
deceased outside the jurisdiction of the Calcutta 
High Court, I am unable to treat this decision 
as one which should be followed by the Patna 
High Court. In the case of Aroonchellam diet- 
tyar, 9 Rang. 205 : (A. i. R. (18) 1981 Rang. 281), 
also it is not clear that the deceased was not 
resident within the ordinary jurisdiction of the 
Rangoon High Court, and therefore, is of no 
assistance. 

[ 12 ] I would prefer to follow the decision in 
Rajendra Chandra Sen's case, A. I. R. (21) 1934 
ALL. 953 : (57 ALL. 302), where, with great res¬ 
pect, the learned Chief Justice has taken the 
correct view as I have just expressed. 

[13] For these reasons, I am of opinion that 
the objection of the Stamp Reporter is well 
founded and the application for grant of succes- 
3ion certificate must be rejected. 


[14] Imam J. —Since I940, this Court began 
to entertain applications for succession certifi. 
cates under the Succession Act, (Act xxxix [39] 
of 1925) hereinafter referred to as the Act. In a 
stamp report the Stamp Reporter raised the 
question as to whether this Court had jurisdic¬ 
tion to entertain such applications. The report 
was considered by Bennett J. who thought that 
the matter should be more authoritatively dealt 
with by a larger Bench and accordingly he re¬ 
ferred the question of law as to whether this 
Court had or had not jurisdiction to grant a 
succession certificate for decision of a Division 
Bench. It is quite obvious that if this Court has 
no jurisdiction to grant succession certificates 
under the Act, the fact that it bad been granting 
such certificates for the last seven years would 
not confer jurisdiction on this Court to do so. 

[15] Before I refer to the legislation which 
has taken place in the course of years in India 
with reference to grant of probate, letters of 
administration and succession certificates I 
would like to refer to the observations of Lord 
Hobhouse in the case of Candas Nari’on Das 
Navivahu, 13 Bom. 620 : (16 I. A. 156 (p. c.)). 
Although that was a case arising out of insol¬ 
vency proceeedings, Lord Hobhouse had con¬ 
sidered the various provisions of the Charter of 
the Bombay High Court. It bad been contended 
before their Lordships of the Privy Council that 
the civil jurisdiction of the Bombay High Court 
was of four kinds—ordinary original, extra-ordi¬ 
nary original, appellate and those special matters 
which are the subject of special and separate 
provisions. This contention was clearly nega¬ 
tived by their Lordships of the Judicial Com¬ 
mittee. Lord Hobhouse explained that the 
expression "ordinary jurisdiction’* embraces all 
such as is exercised in the ordinary course of 
law and without any special step being necessary 
to assume it; and that it was opposed to extra¬ 
ordinary jurisdiction, which the Court may 
assume at its discretion 'upon special occasions’ 
and by special orders. His Lordship then went 
on to say that there was not a fourfold division 
of jurisdiction but a three-fold one, into ordinary, 
exka.ordinary and appellate. The Letters Patent 
of this Court do not confer ordinary original 
civil jurisdiction. It was, however, argued on 
behalf of the applicant that cl. 26 of the Letters 
Patent of this Court conferred on it ordinary 
jurisdiction in matters testamentary and in¬ 
testate. 1 think there can be little doubt that 
when this Court is granting probate of wills and 
testament and letters of administration "ordi¬ 
nary jurisdiction'’ is being exercised. This juris¬ 
diction, however, has been specifically granted 
by the Letters Patent of this Court, that is to 
say, it was a jurisdiction exercised, to use the 
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words o! Lord Hobhouse, in the ordinary coarse 
o{ law and without any special step beisg neoes- 
eary to assume it. By S. 800 of the Act con¬ 
current jurisdiction has been given to the District 
Judge and the High Court in relation to the 
granting of probate of wills and testaments and 
letters of administration. Such provision was 
undoubtedly made in order to conform not only 
with the Letters Patent of this Court but also 
with the Letters Patent of the other High Courts 
which contain a similar provision. Although the 
exercise of such jurisdiction under the Letters 
Patent of this Court and s. 800 of the Act may 
be said to be "ordinary jurisdiction" as it is 
exercised in due course of law without any 
special step being necessary to assume, it does 
not follow thereby that this Court is *‘a prin¬ 
cipal civil Court of original jurisdiction". To 
answer this question, it is necessary to examine 
the provisions of the various Acts which directed 
the procedure to be followed in such matters 
previous to the passing of the Act. 

[16] The Act which received the assent of the 
Oovernor-General on SOth September 1925, was 
not an Amending Act but a consolidating one. 
The preamble itself states that it is expedient to 
consolidate the law applicable to intestate and 
testamentary succession in British India, Previ¬ 
ous to the Act there were various Acts which 
dealt with the granting of probate and letters 
of administration and succession oertiScates. 
The Act contained many of the provisions con¬ 
tained in the other Acts. The Act has been 
divided into various parts, and part lx deals with 
probate and letters of administration and 
administration of assets of deceased. Part x 
deals with succession certificates. For the pur¬ 
poses of this case, it is unnecessary to refer to 
the other Acts except the Succession Act of 16G5 
(Act X [lol of 1865) and the Succession Certifi- 
cate Act, 1889 (Act VII (7] of 1889). Although, 
Act X [10] of 1865 is entitled the Succession Act, 
1865, its preamble states that it is expedient to 
amend and define the rules of law applicable to 
intestate and testamentary succession in British 
India. I have not been able to find in this Act 
any provision of the granting of succession certi¬ 
ficates. The expression "District Judge", how¬ 
ever, is defined and it is stated to mean "the 
Judge of a principal civil Court of original juris¬ 
diction." The expression "High Court” is also 
defined in this Act to mean "the highest Civil 
Court of Appeal therein" (that is to say, within 
the expression “Local Government.") The Sue- 
cession Act, 1865, therefore, defined both the 
expressions "District Judge" and "High Court." 
Section 268 of the said Act states that 

“every order made by a District Judge by virtue of tbe 
powers hereby oonforied upon him, shall be subject to 
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appeal to the High Court under the rules contained in 
the Code of Civil Procedure applicable to appeals.” 

Section 2G4 of this Act, however, provided that 
“the High Court shall have concurrent jurisdiction 
with the District Judge in the exercise of all the powers 
hereby conferred upon the District Judge.” 

It seems to me, therefore, that under the Suc¬ 
cession Act, 1865, not only were the expressions 
"District Judge" and "High Court" defined, but 
there were clear indications in its provisions 
that the distinction in the two expressions was a 
real one. It is for this reason that s. 264 specifi- 
cally stated that the High Court shall have con¬ 
current jurisdiction with the District Judge in 
the exercise of all the powers conferred upon the 
District Judge. When the Act received the 
assent of the Governor-General in 1935 it did 
not contain any definition of the expressions 
"District Judge" or "High Court”. Accordingly 
the definition of the expression "District Judge" 
as to be found in tbe General Clauses Act, 1897, 
was applicable. The proviso to the definition 
"District Judge" in the said Act clearly excluded 
the High Court in the exercise of its ordinary 
or extra-ordinary original civil jurisdiction. 
Section 299 of the Act contained a similar pro- 
vision to s. 263, Succession Act of 1865, with a 
slight alteration. Section soo of the Act confer¬ 
red concurrent jurisdiction on the High Court in 
the exercise of all the powers conferred upon tbe 
District Judge, a provision similar to that of 
S. 264, Succession Act of 1866. It was found in the 
course of time that the omission to define the 
expression "District Judge" in the Act prevented 
tbe High Court from exercising the various, 
powers conferred on tbe District Judge under' 
the Act. Accordingly by the amending Act of 
1929 “District Judge" was defined to mean "tbe 
Judge of a principal civil Court of original 
jurisdiction". It is, however, to be remembered 
that s. 800 of the Act is in part IX which deals 
with probates and letters of administration only 
and not succession certificates. 

[17] Previous to tbe Act, succession certifi¬ 
cates were granted under the Succession Certifi¬ 
cate Act 1889 (Act VII of 1889). Clause (4) to 3. i 
prohibits tbe granting of certificates under the 
Act with respect to any debt or security to which 
a right can be established by probate or letters of 
administration under tbe Succession Act, 1865, 
or by probate of a will to which the Hindu 
Wills Act, 1870, applies, or by letters of adminis¬ 
tration with a copy of such a will annexed. 
In this Act “District Court" is defined and not 
“District Judge". The definition of "District 
Court" in this Act is as follows : 

“ ‘District Court’ subject to the other provisiong of 
this Act and to the provisions of proviso (b) to S. 23, 
Punjab Courts Act, 1884, and of any other like enact¬ 
ment for the time being in force, means a Court presi¬ 
ded over by a District Judge”, 


In re Sailendra Krishna (Imam J ,) 



322 Patna In re Sailendra Krishna (Imam J ,) A. I. & 


The expression High Court” has not been de¬ 
fined in this Act and there is no provision there¬ 
in which gives concurrent jurisdiction to the 
High Court to grant succession certificates. 
Section 19, however, makes provision for an 
appeal to the High Court from an order of 
the District Court granting, refusing or revoking 
a certificate under this Act. It further gives the 
power to the High Court by its order in appeal 
to declare the person to whom the certifi¬ 
cate shall be granted and to direct the District 
Court, on application being made therefor, to 
grant it accordingly in supersession of the certi- 
ficate, if any already granted. The Succession 
Certificate Act, 1889, (Act Vli [7] of 1889) repeal- 
ed Act XXVII [27] of 1860. Succession Certificates 
were granted under Act XXVII [27] of i860 by the 
District Court and there was provision therein 
for an appeal to the Sudder Court which Court 
could suspend the granting of a certificate and 
declare the party to whom the certificate should 
be granted. The Sudder Court could also upon 
petition after a certificate had been granted by 
the District Court grant a fresh certificate in 
supersession of the certificate granted by the Dis¬ 
trict Court. Act XXVII [27] of 1860 defined "Dis¬ 
trict Court” to mean “a principal civil Court of 
original jurisdiction in a Zillah or District” and 
' Sudder Court" to include the highest civil 
Court of appeal in any part of the British terri¬ 
tories in India not subject to the control and 
superintendence of a Sudder Court. 

[ 18 ] I have referred to the various Acts which 
governed the granting of probate and letters of 
Administration and succession certificates before 
the passing of the Act in order to ascertain how 
such grants w’ere made previously. It will be 
seen, therefore, that until the passing of the Act 
succession certificates were not granted in the 
exercise of original jurisdiction by either the 
Sudder Courts or the High Courts, When the 
Act was passed, consolidating the law applicable 
to intestate and testamentary succession in 
British India, the provisions therein, for the 
granting of succession certificates, were contain¬ 
ed in Part X of the Act. Part X of the Act con. 
tains no such provision as 8 . SOO of Part ix of 
the Act, that is to say, it does not confer on a 
High Court concurrent jurisdiction with the 
District Judge in the exercise of all the powers 
conferred upon the District Judge. As the ex¬ 
pression "District Judge" was not defined in the 
Act when it was enacted it is obvious that the 
High Court could not grant succession certificates 
under part X of the Act having regard to the 
definition of "District Judge” in the General 
Clauses Act, 1897. In 1929, there was an amend¬ 
ment of the Act and the expression "District 
Judge” was defined to mean the Judge of a prin¬ 


cipal civil Court of original jurisdiction. The 

report of the Joint Committee stated. 

“The Succession Act 1865, contained in S. 3 a defi* 
nition of the expression “District Judge” which was 
wide enough to include and was always held to inclode 
a Judge of the High Court exercising probate jniisdio- 
tion on the Original Side. The Consolidating Act of 
1925, omitted this dednition, with the result that the 
expression "District Judge” cannot be held to include 
a High Court in the exercise of its ordinary or extra¬ 
ordinary civil jurisdiction in view of the definition 
contained in the General Clauses Act, 1697. As the 
Succession Act of 1925 now stands, numerous powers 
contained therein and given to District Judge have 
not been given to the High Court on it3:Original Side. 
This efiect of the omission of the definition of "District 
Judge” from the Act of 1925 was apparently not fore¬ 
seen and it is proposed to restore it”. 

I have quoted this passage from the report of the 
Joint Committee not with a view to interpreting 
the definition of the expression "District Judge" 
as now to be found in the Act in consequence of 
the amendment, but with a view to showing that 
the omission to define "District Judge" in the 
Act led to difiScuUies in the way of a Judge of 
the High Court exercising probate jurisdiction on 
the original side. If, on a proper interpretation of 
the definition of the expression "District Judge" 
in the Act as it now stands, it can be said to in¬ 
clude a Judge of the High Court exercising juris¬ 
diction on the original side, then there can be no 
doubt that the High Court would have jurisdic¬ 
tion to entertain an application for the grant of 
a succession certificate. 1 think, having regard to 
the definition, what has to be determined is as to 
whether this Court is "a principal civil Court of 
original jurisdiction.” If it is, then there is juris¬ 
diction in this Court to grant a succession certi¬ 
ficate under Part x of the Act. Having regard 
to the Letters Patent of this Court, I am unable 
to find anything contained therein from which it 
could be inferred that this Court "is a principal 
Court of original jurisdiction.” It undoubtedly 
has original jurisdiction under its Letters Patent 
to grant probate and letters of administration, 
but it will be unreasonable to infer merely from 
that that this Court is a principal civil Court of 
original jurisdiction. Beference may now be made 
to the Letters Patent of the Calcutta, BomUiy 
and Madras High Courts, under the heading 
"Civil Jurisdiction of the High Court.” Clause il 
specifically provides that the said High Courts 

"shall have and exercise ordinary original civil jaris' 
diction within aucb local limits as may, from time to 
time, be declared and prescribed by any law made by 
competent legislative authority for India,” etc. 

Clause 12 specifically confers jurisdiction on those 
Courts in the exercise of their ordinary original 
civil jurisdiction to receive, try and determine 
suits of every description, if in the case of suite 
for land or other immovable property, such land 
or property shall be situated, or in all other cases 
if the cause of action shall have arisen, either 
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wholly, or in case the leave of the Court shall 
have been first obtainea, in part, within the local 
limits of the ordinary original jurisdiction of the 
said High Court, or if the defendant at the time 
of the commencement of the suit shall dwell, or 
carry on business, or personally work for gain 
within such limits, except that the said Courts 
shall not have such original jurisdiction in cases 
falling within the jurisdiction of the Small Cause 
Court in which the debt or damage or value of 
the property sued for does not exceed one hundred 
rupees. Clause 22 comes under the heading "Cri¬ 
minal Jurisdiction.” This clause confers upon 
these Courts ordinary original criminal juriadic- 
tion within the local limits of their ordinary 
original civil jurisdiction. It is unnecessary to set 
out in detail the entire provisions of this clause, 
Clause 32 provides that they shall have and exer. 
cise maritime jurisdiction as may now be exer. 
cised by the said High Courts as a Court of 
admiralty or of vice-admiralty; and Cl. 33 pro- 
vides for the exercise of criminal jurisdiction 
in such matters. Clause 34 confers jurisdiction in 
matters testamentary and intestate. Clause 36 
confers on them jurisdiction in matters matri. 
rnonial for persons professing the Christian reli- 
gion. Clauses 9 and 10 of the Rangoon High Court 
confer ordinary original civil jurisdiction on that 
Court. The Letters Patent of this Court does not 
provide for ordinary original civil jurisdiction at 
all. Under the heading "CivilJurisdiction of the 
High Court” under cl. 9 it is only extraordinary 
original civil jurisdiction which has been con¬ 
ferred, Under the heading "Criminal Jurisdic¬ 
tion,” cl. 16 confers ordinary original criminal 
jurisdiction on this Court and cl. 17 confers extra, 
ordinary original criminal jurisdiction. Clauses 24 
and 25 confer admiralty jurisdiction. Clause 26 
confers jurisdiction in matters testamentary and 
intestate. Clause 27 confers matrimonial juris, 
diction. It will thus be seen from the various 
clauses of the Letters Patent of this Court that 
ordinary original civil jurisdiction has not been 
conferred on this Court. It is true that when 
exercising admiralty jurisdiction, testamentary 
and intestate jurisdiction and matrimonial juris, 
diction, it may be said that this Court is exercis- 
ing ordinary jurisdiction in the sense that it is a 
jurisdiction assumed in the course of law and 
without any special step being necessary to as- 
sume it. I cannot persuade myself, however, to 
come to the conclusion that by the exercise of 
these jurisdictions just referred to this Court is 
constituted into a principal civil Court of original 
jurisdiction. The Letters Patent of the Allahabad 
High Court is similar to that of this Court. As 
far as I have been able to see past legislation, at 
no time previous to the amendment of the Act 
in 1929 was there any jurisdiction in the High 
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Courts on its original side to grant succession 
certificates. Tbe definition of "District Judge" 
^ now to be found in the Act would include such 
High Courts as have ordinary original jurisdic¬ 
tion granted to them by their Letters Patent as 
they are, within the ambit of their territorial 
Jurisdiction of the original side, principal civil 
Courts of original jurisdiction. It is for this 
reason that the decisions of the Calcutta, Madras 
and Rangoon High Courts may well be correct 
in view of the provisions of their Letters Patent 
and they should be distinguished from the deci¬ 
sion of the Allahabad High Court. 

[10] I have given anxious consideration to the 
question raised and have come to the conclusion 
that this Court has no jurisdiction to grant suc¬ 
cession certificates under part s of the Act and 
that the definition of the expression "District 
Judge” as given in the Act does not include a 
Judge of this Court as this Court is not a prin. 
cipal civil Court of original jurisdiction. I agree 
with the judgment of my learned brother and 
I have expressed my opinion as the question 
raised is an important one. The application to 
this Court is misconceived and ought to be re- 
turned to the applicant to be presented to the 
proper Court. 

D.H. Application rejected. 


A. I. R. (36) 1949 Patna 323 [C, N. 92.] 

Das and Narayan JJ. 

Rajeshwar Prasad Singh—Petitioner v. The 
Province of Bihar—Opposite Party, 

Criminal Revn. No. 747 o( 1948, Decided on 5th 
November 1948, from order of Sessions Judee.GavB.D/- 
13th May 1948. ^ ' 

(a) Criminal P. C. (1898), S. 367 _ Judge dicuss- 
ing deience version in light of deposition by defence 
witnesses and rejecting it—Evidence of defence wit¬ 
nesses not considered separately—Judgment is not 
faulty. 

It is enough if, after discussing the defence version 
which the defence witnesses had come forward to prove, 
the Judge expressed the opinion that the defence vereion 
was altogether unacceptable. No fault can be foend with 
bis judgment simply because he had not considered the 
evidence of each of tbe defence witnesses separately. 

. [Para 5] 

Annotation : (’46*Com.) Criminal P. C., S. 367 N. 6, 

(b) Criminal P. C. (1898), S. 242—Summons case_ 

Particulars of offence must be explained to accused 

though no formal charge is essential_But non-* 

compliance is merely an irregularity and not illega¬ 
lity vitiating trial, if accused is examined under 
S, 342 and there is no prejudice — Criminal P C 
(1898), S. 537: 17 P. L. T. 609: A. I. R. (23) 1936 Pat! 
601: 166 I.O. 844, OVERRULED. 

In a summons case though it is not necessary to frame 
a formal charge, the provisions of S. 242 should be 
complied with. But in a summons case the omission to 
explain the particulars of an oilence to the accused is 
not an illegality vitiating tbe trial provided no pre¬ 
judice can be shown to bare been caused to tbe accused 
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and tbe accused bas been examined under S. 342. It is 
a mere irregularity curable under S. 537 : 17 P. L. T. 
609: A.I.R. (23) 1936 Pat. 601 ; 165 I. C. 844, OVER- 
RUIiED; A I.R. (25) 1938 Pat. 55; 18 P. L. T. 582, Ap¬ 
proved ; A. I. R (14) 1927 Cal. 196, Dissent.; 25 Mad. 
61 (P.C.), Exi>lained; A.I.R. (14) 1927 P.C. 44 and A.I.B. 
(34) 1947 P.C. 67, Eel. on. [Paras 7 and 8] 

Annotation: (’46-Com.) Criminal P. C., S. 242 N. 8; 

S. 537 N. 10. 

E. K. Sinha — for Petitioner. 

Standing CounsH — lor Opposite Party. 

Narayan J. — This application is directed 
against an order of Mr. B. Prashad, Sessions 
Judge of Gaya, upholding tbe conviction of the 
applicant under S. 47 (a), Excise Act. 

[ 2 ] The prosecution case was that tbe appli¬ 
cant had been found in possession of one seer of 
ganja, and that be bad admitted bis guilt before 
two Excise officers. Tbe learned Magistrate sen¬ 
tenced him to undergo rigorous imprisonment 
for a period of four months, and this sentence 
has been upheld by the learned Sessions Judge. 

[3] The rule was argued before us on three 
grounds, (i) that tbe learned Judge has com¬ 
mitted an error of record inasmuch as he is 
wrong in bis statement that “the evidence of 
BaldeoChaudhury (P. w .3) ,Saheb Singh (P. W. 4) 
and Baudha Pasi (p. W. 6) proves satisfactorily 
the prosecution story,” (ii) that the learned Judge 
bas not considered the evidence of the defence 
witnesses at all, and (iii) that tbe trial was 
illegal, because tbe learned Magistrate bad 
omitted to state tbe particulars of tbe offence to 
tbe accused in accordance with tbe provisions of 
S. 242, Criminal P. C, 

[4] The first two contentions are without any 
substance. Mr. K. K. Sinha for tbe applicant 
bas taken us through the evidence, and after 
going through the evidence we are satisfied that 
the learned Judge has not committed any error of 
record. (After going through the evidence, his 
Lordship continued.) 

[5] It is also not correct to say that the learned 
Judge has not considered the evidence of the 
defence witnesses. We cannot find fault with his 
judgment simply because be has not considered 
the evidence of each of tbe defence witnesses 
separately.’ It is enough if, after discussing the 
defence version which tbe defence witnesses bad 
come forward to prove, he expressed the opinion 
that tbe defence version was altogether unaccept¬ 
able. His observation with regard to the defence 

version and defence evidence runs as follows : 

“Tbe defence of the appellant in tbe Coact below was 
that be was on inimical teems with Saheb Singh and 
that tbe latter falsely implicated him in collusion with 
the Excise peon. The accused examined some witnesses 
to prove his defence. Tbe cause of enmity, as given by 
tbe appellant, is that he as Mukhia (headman) of his 
village, did not allow bis co-villagers to impound cattle 
in the kino house of Saheb Singh who is also a pound 
keeper. I am not prepared to believe that a false case 


of this nature could be manufactured by Saheb Singh in 
collusion with tbe Excise peon. It does not seem proba¬ 
ble that the Exciss peon should have been a party to 
such a conspiracy.” 


[6] In face of this observation, this Court as 
a Court of revision cannot hold that the defence 
version and the defence evidence have not been 
considered by the learned Judge. 

[7] Tbe third point raised by the applicant’s 
learned lawyer is tbe most important point in 
the case, and it is because this important ques¬ 
tion arises in this case that our learned brother, 
Mababir Prasad J., directed that tbe case should 
be placed before a Division Bench. Tb(3 being 
a summons case, it was not necessary to frame 
a formal charge, but the provisions of S. 242, 
Criminal P. C., should have been complied with. 
This section runs as follows : 


“When tbe accused appears or is brought before the 
Magistrate tbe particulars of tbe oSence of which be is 
accused shall be stated to him, aud he shall be asked if 
be bas any cause to show why he should not be convict¬ 
ed, but it shall not be necessary to frame a formal 
charge.” 


Tbe question which arises is whether omission 
to state to tbe accused tbe particulars of tbe 
offence with which he is charged amounts to an 
illegality vitiating tbe trial, oris a mere irregula¬ 
rity curable by S. 637, Criminal P. 0. This is 
not a case in which tbe Magistrate has submitted 
any explanation or report that tbe particulars of 
tbe offence were explained to tbe accused, though 
this was not noted in the order-sheet. The order- 
sheet does not at all indicate that tbe particulars 
were explained to the accused, and tbe relevant 
order runs as follows; “Accused appears. He 
should furnish bail of Rs. 600, Summon P. W/s for 
6th August 1946 as accused does not plead guilty.” 
This is not compliance with the mandatory 
provisions of tbe section, and in absence of any 
report from the Magistrate stating that tbe 
particulars had been explained to tbe accused, it 
must be held that in this case tbe provisions of 
B. 242 were not at all complied with. Tbe appli¬ 
cant’s lawyer bas asked us to hold on the basis 
of the decision of the Calcutta High Court in 
Gopal Krishna Saha v. Matilal Singh, 54 Cal. 
369 : (A. I. R. (14) 1927 Cal. 196; 28 Cr. L. J. 155) 
and on tbe basis of a decision of this Court in 
Bhubaneshwar Prasad v. King»Emperor, 17 
P. L. T. 609 : (A. I. B. (23) 1936 Pat. 501 : 33 


3r. L. J. 22) that non-compliance with the pro¬ 
visions of S. 242 vitiates the trial altogether, and 
3 not a mere irregularity curable by ss. 635 and 
>37, Criminal P. C. The Oalontta decision relied 
)n by the learned lawyer is the decision of a 
Division Bench of that Court, but the deci- 
lion of this Court on which tbe learned lawyer 
•elies is a decision by a Single Judge. In the 
Calcutta case Cuming J., who delivered the 
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leading judgment. lelied on the observation of 
the Privy Oouncil in the well-known case of 
Subrahmania Ayyar v, King.Emperor, 26 
Mad. 61 : (23 1. A. 267) to the effect that the 
disobedience to an express provision as to the 
mode of trial cannot be regarded as a mere 
irregularity. In the case of Subrahmania Ayyar, 
25 Mad 61 ; (28 I. A. 257 P. 0.) the appellant 
bad been tried on an indictment in which be 
had been charged with no less than forty>one 
acts, the acts extending for a period of two years. 
There was thus a clear contravention of B. 234, 
Criminal P. G., which provides that a person can 
only be tried for three offences of the same kind 
if committed within a period of twelve months. 
The following observation of their Lordships of 
the Judicial Committee is important for under, 
standing the position which had been created in 
that case. 

“Upon the assumption that the trial was illegally 
conducted It is idle to suggest that there is enough left 
upon the indictment upon whioh a conviction might 
have been supported if the accused bad been properly 
tried. The mischief sought to be avoided by the statute 
has been done. The eSect of the multitude of charges 
before the jury has not been averted by dissecting the 
verdict afterwards and appropriating the finding of 
guilty only to such parts of the written accusation as 
ought to have been submitted to the jury.” 

This observation of their Lordships would lead 
us to appreciate bow different the position is in 
a case in which only the particulars of the offence 
have not been explained to the accused though 
the accused has been examined under S. 342, 
Criminal P. 0., and though no prejudice wbatso. 
ever has been caused to him because of the non- 
compliance with the provisions of s. 242. In the 
case of V, M. Abdul Rahman v. King-Em¬ 
peror, 8 P. Ii. T. 165: (A. I. R. (14) 1927 P. O. 44: 
28 cr. L. J. 259) their Lordships of the Judicial 
Committee commenting upon the case of 
Subrahmania Ayyar, 25 Mad. 61: (28 i. A. 257) 
observed as follows, and refused to follow 
that decision as authority in a case where in 
contravention of the mandatory provisions of the 
Code the depositions had not been read over 
to the witnesses. 

“There have been a number of deoieiona in India upon 
these enabling or oaring sections, but the only Impor> 
tant one which came before this Board is the case of 
Subrahmania Ayyar, 25 Mad 61 : (26 I. A. 257 P. C.). 
There the trial of a man on charge of extortion in 
which 41 criminal acts extending over a period of two 
years were brought against him In contravention of a 
section of 'the Code which provides that a man can 
only be tried for three offences and those committed 
within a period of 12 months, was held bad and the 
conviction was quashed because the provisions of S. 537 
of the then Criminal Procedure Code did not cure it. 

The difitinotion between that case and the present is 
fairly obvious. The procedure adopted was one which 
the Code positively prohibited, and it was possible that 
it might have worked actual injustice to the accused.” 


Patna 325 

Very recently their Lordehipa of the Judicial 
Committee had to consider in the case of P. 
Kottaya v. Emperor, A. I. R. (34) 1947 r. 0. G7: 
(48 Cr. L. J. 533) the principle on which the deci¬ 
sion in the case of Subrahmania Ayyar, 25 
Mad. Cl : (28 I. A. 267 p. 0.) bad proceeded, and, 
this is bow their Lordships have explained the 
principle: 

“When a trial Is conducted in a manner difforeiu 
from that prescribed by the Code as in Subrahmania 
Iyer V. King-Emyeror, 28 I. A. 257: (25 Mad 61 
P. C.) the trial is bad, and no question of curing an 
irregularity arises; but if the trial is conducted sub* 
stantially in the manner prescribed by the Code, but 
some irregularity occurs in the course of such conduct, 
the irregularity can be cured under S. 537, and none 
the less eo because the irregularity involve?, as must 
nearly always be the case, a breach of one or more of 
the very comprehensive provisions of the Code. The dis* 
tinction drawn in many of the cases in India between 
an Illegality and an irregularity is one of degree rather 
than of kind. This view finds support in the decision of 
their Lordships’ Board in Abdul Rahman v. Emycror, 
5 Rang. 53 : (A. I. R. (14) 1927 P. C. 44 ; 23 Cr. L. J. 
259),-where failure to comply with S. 360. Criminal 
P. C., was held to be cured by Ss. 533 and 537.” 

[8] Their Lordships discussed ia this case tbo 
Madras decision, In re Madura Muthu Van- 
nian, 45 Mad. 820:(A.i.R. (9) 1922 Mad. 512: 24Cr. 
L.J. 124) in which the view had been expressed that 
a failure to examine the accused under S. 342, 
Criminal P. 0., was fatal to the validity of the 
trial and could not be cured under S. 537, and 
observed that to hold like that would be taking 
too narrow a view of the operation of S. 537. 
Section 342, Criminal P. C., is divided into two 
parts, and the second part of the section which 
lays down that the Court shall question the ac- 
cased generally on the case after the witnesses 
for the prosecution have been examined and be¬ 
fore he is called on for his defence, is a mandatory 
provision. In spite of this mandatory provision, it 
is now well settled that the failure to «:amine the 
accused.does not necessarily vitiate the proceed- 
ings and that the real criterion is w'hether there 
has been any failure of justice on account of the 
non-examination of the accused. Section 242 does 
not stand on a higher footing, and I think it can 
safely be held that non-compliance with the pro¬ 
visions of s. 242 cannot vitiate the trial if no pre- 
judice has been caused to the accused on account 
of the non-compliance and there has been no 
failure of justice. The decisions of the Judicial 
Committee in the case of Kottaya, A. i. B. (34) 
1947 P. C. 67: (48 Or. L. J. 633) and Abdul Rah- 
man, 5 Rang. 63 : (A. I. R. (14) 1927 P. c. 44: 28 
Cr. L. J. 259) lend support to my view. Their 
Lordships of the Calcutta High Court who decid- 
ed the case of Gopal Krishna Saha, 64 cal. 859: 
(A. I. B. (14) 1927 cal. 196 ; 28 Or. L. J. 166) had 
not the advantage of these two Privy Council 
decisions and simply relied on the case of 
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Snhrahmania Ayyar, (25 Mad. 61 : 28 I. A. 257 
P. Ct), about \\'hicb it has now besn dafioitsly 
held that it does not lay down the broad principle 
that whenever there is a breach of a mandatory 
provision of the Code the trial is vitiated and that 
the illegality is not curable by s- 537 . Though 
^ arma J. in the case of Hhuhaneshwav PrcLS(id% 

17 P.L.T. 603: (A. r. R. (23) 1936 Pat. 501: 38 Cr. L. 

J. 22 ) held that non-compliance with the pro. 
visons of S. 2(2 was an illegality and not a mere 
irregularity curable by ss. 535 and 537 of the 
Code, a different view was taken by Rowland J. 
i^Sukhdeo Prasad Tiwari v. King.Emperor, 

18 P. L. T. 370: (A. I, R. (25) 1938 Pat. 65: 39 Cr.' 
L. J. 321) and by Khaja Mohammad Noor J. in 
Gurudeo Ram v. King.Emperor, 18 p. l. t. 
582. I respectfully agree with the view which 
these learned Judges had taken, and bold that in 
a summons case the omission to explain the 
particulars of an offence to the accused is not 
an illegality vitiating the trial provided no pre¬ 
judice can be shown to have been caused to the 
accused and the accused has been examined 
under s. 342, Criminal P. C. In this case before 
us the accused was examined under s. 342 . Cri¬ 
minal P. 0., and he had filed a long written 
statement in which he bad pleaded his innocence 
and contended that the prosecution story was 
untrue and that the prosecution witnesses bad 
all perjured themselves. It was never contended 
that any prejudice had been caused to the ac- 
cused because of the non-compliance with the 
provisions of s. 242, and the point was not at 
all raised in the appeal before the Sessions 
Judge, Even before us, Mr. Sinha for the appli. 
cant frankly admitted that no prejudice had 
been caused to the accused because of the non- 
compliance with'the provisions of s. 242 . 

[9] In the result, none of the three objections is 

fit to succeed and tbe conviction of the appellant 
under s. 47 (a), Excise Act, was perfectly justified. 

[ 10 ] The applicant’s learned counsel lastly 
submitted that in case the conviction of the ap- 
plicant is upheld bis sentence should be re- 
duced, especially in view of the fact that he has 
already suffered rigorous imprisonment for a 
period of about three weeks. In my opinion, the 
sentence in this case should be reduced. Only a 
seer of ganja has been recovered from the per¬ 
son of the accused, and he has already suffered 
rigorous imprisonment for a period of three 
weeks. I think a sentence of fine in addition to 
the imprisonment already undergone would be 
suflioient to meet the ends of justice. The ap. 
plication is dismissed with the modification in 
the sentence to the effect that the period of 
imprisonment is reduced to the period already 
undergone and the applicant is fined Rs. 60, in 
default of the pajment of which he will have to 
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suffer rigorous imprisonment for a period of one 
month. 

Das J.—I agree. 

K• G.D. Application dis7nissed. 
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Shearer and Reuben JJ. 

Province of Bihar — Appellant v. Bhagwat 
Prasad — Accused. 

Government Appeal No, 15 of 1948, Decided on 10th 
December 1948, from order of Magistrate First Class, 
Siwan, D/- 20th March 1948. 

(a) Penal Code (1860), S. 511—Attempt to commit 
offence and preparation for committing it, distin¬ 
guished—Accused in charge of grain godown, re¬ 
moving certain number of bags and secreting them 
in another room with a view to commit offence of 
conversion—Act is not conversion nor attempt to 
commit offence of conversion but merely prepara¬ 
tion—Penal Code (1860), Ss. 403, 405. 

There Is a distinction between an attempt to commit 
an offence and making preparation for the commission 
of it. An attempt to commit an offence is an act, or 
series of acts, which leads Inevitably to the oommiesion 
of the offence, unless something, which the doer of the 
act or acts neither foresaw nor intended, happens to 
prevent this. An act done towards the commission of an 
offence, which does not lead inevitably to the commis¬ 
sion of the offence unless it is followed or, perhaps, pre¬ 
ceded by other acts, is merely an act of preparation. 

[Para 3j 

Where an accused who was in charge of a godown where 
bags of grain were stocked, secreted certain number of bags 
in one of the rooms after removing them from the part of 
the godown where they were originally kept, with a view to 
misappropriate them in fatnre bat he bad not manipulat¬ 
ed the registers accordingly, it could at most be said that 
the accused had formed criminal intention. The act it¬ 
self did not amount to conversion. Conversion ocoars 
where a man does an unauthorised act which deprives 
another of his property permanently or for an inde 6 nile 
time. Nor did the aot amount to an attempt to commit 
the offence of conversion. It was merely a preparation 
for the commission of the offence : (1374) 9 Ex. 86 , Eel. 
on. [Para 33 

Annotation : (’46-Man.) Penal Code, S. 403 N. 3; 

S. 405, N. 6 ; S. 611 N 2. 

(b) Penal Code (1860), S. 477A — Falsification of 
accounts—Accused in charge of godown concealing 
some grain bags in room with a view to their con¬ 
version to his use—Entry in register maintained by 
him, showing that they were kept in room to facili¬ 
tate their being issued to dealers on regular permits 
— Held that it did not amount to falsification of ac¬ 
counts but merely showed that accused had formed 
criminal intention. 

Where an accused in charge of a grain godown, removed 
some bags of grain to a room and secreted them there, 
with a view to their criminal eoaversion to bis own nse, 
and made an entry in a register kept by him,parportiog 
to show that the reason why (he$e bags bad been placed 
in the room in which they were discovered was to facili¬ 
tate their being Issued to dealers on regular permits : 

Beld that the act could not by itself possibly amount 
to falsification of accounts but was of significance merely 
as showing that the accused had formed a criminal in¬ 
tention. [Para 2] 

Annotation : (’46-Man.) Penal Code, S. 477A, N. 3. 


1949 Province op Bihar v, Bh 

GotWfimflU/ Adfi'oca^e — (or Appellant. 

Nag^hwar Prasad — (or Accused. 

Shearer J. — This is an appeal by the Pro¬ 
vince of Bihar against an order of Mr. G. P. 
Varma, Deputy Magistrate of Siwan, acquitting 
the respondent, Bhagwat Prasad on two charges 
on which he was prosecuted one a charge of 
falsidcation of accounts and the other a charge 
of attempting to convert to his own use so bags 
of rice which was part of the stock in a godown 
in which, until 21st July 1947. he was in sole 
oharge. 

[2] On 2lst July 1947, in pursuance of orders 
which had been issued some considerable time 
previously by the Provincial Government, double 
looks were put on the godowns, one key being 
given to the respondent and the other key to the 
Market Inspector. Three days later, the head 
olerk of the Price Control Department, and an- 
other clerk, along with the Market Inspector, 
went to the godowns and proceeded to count the 
bags in them. It is said that, when they came 
to a small room in one of the godowns, the 
coolies told them that there was nothing in it 
and that it was dangerous to go inside as they 
might come across snakes. The respondent, it 
is said, also assured them that this room was 
empty. According to the prosecution, the Market 
Inspector went on to count the bags in the other 
godowns but as his suspicion had been aroused, 
came back to this room and forced it open 
and discovered tbe 60 bags of rice inside. Two 
days later, on 26tb July 1947, the respondent made 
a long and circumstantial statement to a 
Deputy Magistrate. In this he admitted that 
the 80 bags of rice had been put in this room in 
order that they might be clandestinely removed 
and sold to some dealer and tbe sale proceeds 
misappropriated. He asserted, however, that al¬ 
though he himself bad been privy to this, tbe 
initiative had come not from him but from tbe 
Market Inspector himself and the bead clerk 
and that there had been a conspiracy in which 
he took a very minor part. The respondent also 
admitted in this statement that tbe 80 bags of 
xioe bad been offered to a dealer, Mohan Lai, 
and that this man bad declined to buy them. 
Mohan Lai gave evidence at tbe trial and said 
that it was the respondent who had offered tbe 
bags to him and implied that neither the Market 
Inspector nor the bead-clerk had bad anything 
whatever to do with tbe transaction. Mohan Lai, 
however, also said that the offer had been made 
to him on 25Ui July 1947, that is, after the con¬ 
cealment of the bags bad been discovered, and 
it is more than a little difGcnlt to believe that 
the respondent would then have ventured to try 
and get rid of them on bis own responsibility. 
The learned trying Magistrate distrusted tbe evi- 
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dence of Mohan Lai, and I think myself, dis¬ 
trusted it with good reason. The moat serious 
defect in the judgment of the Court below is that 
it excluded from its consideration the statement 
made by the respondent. That statement was 
clearly admissible in evidence as a piece of con¬ 
duct inconsistent with the reapondent’s innocence. 
It does not, however, carry the case for the pro- 
secution much further and shows no more than 
this, that the respondent bad formed the intention 
of selling or assisting in selling these bags of rice 
to some dealer and so converting them to bis 
own use. It is obviously immaterial whether he 
alone had formed this intention or whether others 
besides himself bad shared in the intention and 
hoped to share in tbe profit—which was made. 
Shortly after 24th July 1947 the respondent made 
an entry in one of the registers which he had 
maintained, purporting to show that tbe reason 
why these 80 bags bad been placed in the room 
in which they were discovered was to facilitate 
their being issued to dealers on regular permits. 
It is quite clear that this, by itself, cannot possi¬ 
bly amount to falsification of accounts and is of 
significance merely as showing that the respon¬ 
dent bad formed a criminal intention. 

[3] It was-suggested more than once during the 
hearing of the appeal that tbe act of tbe respon¬ 
dent in removing these 80 bags from tbe part of 
tbe godown in which they bad originally been 
kept and secreting them in tbe small room itself 
amounted to oonversion. It seems to me, how¬ 
ever, impossible to say that that was so. In Hiort 
V. Bott, (1874) 9 EX. 86 at p. 89: (43 L. J. Ex. 81) 
conversion was said to occur "where a man does 
an unauthorised act which deprives another of 
bis property permanently or fol? an indefinite 
time." Tbe question that really arises in tbe 
appeal is whether this aCt of tbe respondent 
amounted to an attempt to convert tbe bags of 
rice to bis own use or was merely an act of pre¬ 
paration for the commission of that ofifence. Sec¬ 
tion 511, Penal Code, states: "Whoever attempts 
to commit an offence. . . . and in such attempt 
does any act towards the commission of the 
offence.” The act done by the respondent was an 
act towards the commission of an offence, but 
was it an act done in an attempt to commit that 
offence ? An attempt to commit an offence is, as 
I understand it, an act, or series of acts, which 
leads inevitably to tbe commission of the offence 
unless something, which the doer of the act or 
-^cts neither foresaw nor intended, happens to 
prevent this. An act done towards tbe commis¬ 
sion of an offence, which does not lead inevita-. 
bly to the commission of the offence unless 
it is followed or, perhaps, preceded by other 
acts, is merely an act of preparation. This, 

I think, is made clear by the two illustrations to 
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8. 511, Penal Code. Now, adopting this criterion, 
the act of the respondent in secreting these bags 
of rice, either on his own initiative or with the 


jknowledge and consent of others, was merely an 
act of preparation. It is not as if, when the bags 
were discovered, there was a line of bullock carts 
outside the godown waiting for the bags to be 
loaded on them, nor is it as if the respondent 
had already manipulated his registers in such a 
way as to make it appear that the bags in the 
other godowns and the other part of this godown 
comprised the entire stock of which he was in 
charge. 

[ 4 ] The judgment of the lower Court may be 
open to a good deal of criticism, but the conclu¬ 
sion at which it arrived was, I think, the correct 
one. In effect, what the learned trying Magis¬ 
trate found was that there had been a conspiracy 
and that, although the respondent had taken 
part in this conspiracy, the part which'he had 
taken was, in all probability, a very minor one. 
It is, I think surprising and regrettable that a 
more thorough investigation was -not made in 
order to discover what bad actually happened. 
The order of the Provincial Government that 
double locks should be put on the godowns was 
not complied with for several months and would 
only seem to have been complied with because 
the Market Inspector was under orders of transfer 
to another station. Many of the bags in this and 
the other godowns were found to be deficient 
in weight and in some cases even to have con- 
tained rice of different qualities. Presumably, steps 
were subsequently taken to weigh the whole 
of the bags and to sort out the different kinds 
of rice, but for some reason or other, no evi¬ 
dence was led at the trial to show what exactly 
this enquiry revealed. If there was to be a prosecu- 
tion, it ought to have been a prosecution for 
conspiracy, and if such a prosecution was in¬ 
stituted, the other persons engaged in the con- 
spiracy, or at least those of them who took a bigger 
part in it than the respondent, should have been 
put on trial. One of the two charges should never 
have been framed, and the other charge was not, 
in my opinion, for the reasons which I have just 
given, made out. The appeal fails and must ac¬ 
cordingly be dismissed. 

Reuben J« —I agree. 

Appeal dismissed. 
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Agaewala Ag. C. J. AND Shearer J. — 

Pursottim Chouhey and another _ Peti¬ 
tioners V. Rajpaii Kuer and others _ Opposite 

Party. 

Civil Revn. No. 339 of 1947, Decided on 2Dd Decem¬ 
ber 1947, from order of Sub-Judge, 2nd Court, Arrah, 
D/- 29th April 1947. 


Court-fees Act (1870), S. 7 (iv) and (v) — Aliena¬ 
tion by Hindu widow — Suit for possession by 
reversioner on her death—Suitgovernedby S. 7 (vV 
and not (iv). 

On the death of a Hindu widow, the reversionary 
heirs may sue for possession of property which she has 
purported to alienate and need not ask in terms for a 
declaration that the deeds which she has executed are 
not binding on them and if they do so, court-fees are to 
be paid under S.7(v): 34 Cal. 329(P.C.); A.I.R.(9) 1922 
Pat. 615 (8. B.). Bel. on; A I.R. (29) 1942 Pat. 60 and 
A. I. h. (31) 1944 Pat. 17 (F.B.), Disling. [Para 11 

Annotation ; (’44-Cotu.) Court fees Act, B. 7 (ivi 
N. 13 Pt. 10. 

A,B. N. Sinha — for Petitioners, 

.ffuifus Rui and B. K, Sharma —for Opposite Party, 

Shearer J,—The petitioner is the plaintiff ia 
a suit in which he seeks to recover possession of 
certain property as the reversionary heir of one 
Abhilakh Choubey who (3ied a great many years 
ago. Abhilakh Choubey was survived by his 
widow, l\It. Pachratna Kuer, and during her 
lifetime Mt. Pachratna Kuer executed certain 
deeds alienating part of the property in 
suit. The court-fees which were paid on the 
plaint were paid under s. 7 (v). Court-fees Act, 
and the learned Subordinate Judge has directed 
that ad valorem court-fees under s. 7 (iv) (c) 
should be paid. The ground on which the learned 
Subordinate Judge made this order was that the 
deeds executed by Mt. Pachratna Kuer were 

“voidable documents for which the plaintiffs should 
pray for setting them aside, and this prayer is neces¬ 
sarily involved in theicprajer for recovery of possessron.’’ 
The learned Subordinate Judge relied on Mt, 
Bupia V. Bhatu Mahton, A. r. r. (ai) 1944 Pat. 
17:(22 Pat. 783 F.B.) and Ramautar Sao v. Ram 
Gohind Sao, 20 Pat. 780 : (A. l, r. (29) 1942 pat. 
60 ). These decisions are, no doubt, authorities for 
the proposition that it is not open to a plaintiff 
to ask merely for a declaration that a certain 
document is not binding on him, he or his pre- 
decessor-in-interest having been induced to ex¬ 
ecute it in consequence of some fraud practised 
on him. Then the suit is in substance not merely 
a suit for a declaration but also a suit for conse¬ 
quential relief as the document, in such a case, 
is, in fact, binding on him unless and until it is- 
oancelled and unless and until that is done be 
cannot recover possession of the property which 
has been transferred by the document. It is im¬ 
portant to notice that in Mt. Rupia's case, 

( a. I. R. (31) 1944 Pat. 17 : 22 Pat. 783 F.B.) the 
plaintiff was the widow who bad herself execut¬ 
ed the document and not the reversioner and- 
that in Ramautar Sao's case, (20 pat. 780; A.I.B. 

(29) 1942 Pat. 60) the document, according to the 
plaintiff, bad been executed by him while he was 
a minor and was, therefore, a nullity. Where 
the plaintiff is the reversioner the position is- 
very difficult as the onus, in such a case, is not 
on him to show that fraud or coercion led tO' 
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the exGOutioQ of the document but on the defeo. 
dants to show that it was executed for legal 
necessity and is, therefore, binding on the rever. 
sioner. In Bijoy Gopal Mukerji v. Krishna 
Mahishi Debi, 34 cal. 329 at p. 333 : (Si i. a. 
87) their Lordships of the Judicial Committee 
observed : 

*'A Hindu widow is not a tenant /or life, but is owner 

bet husband’s property subject to certain restrictions 
on alienation and subject to its devolTing upop her 
husband’s heirs upon her death. Bat she may alienate 
it subject to certain conditions being complied with. 
Her alienation is not, therefore, absolutely void, but 
It is prima facie voidable at the election of the rever* 
sionary heir. He may think fit to affirm it, or he may 
at his pleasure treat it as a nullity without the interven¬ 
tion of any Court, and he shows his election to do the 
latter by commencing an action to recover possession of 
the properly. There is, in fact, nothing for the Court 
either to set aside or cancel as a condition precedent to 
the right of action of the reversionary heir. It is true 
that the appellants prayed by their plaiot a declaration 
that the ijara was inoperative as against them, as lead¬ 
ing up to their prayer lor delivery to them of kbas 
possession. But it was not necessary (or them to do so, 
and they might have merely claimed possession, leaving 
it to the defendants to plead and (if they could) prove 
the circumstances, which they relied on, for showing 
that the ijara, or any derivative dealings with the 
property were not in fact voidable, but weie biuding 
on the reversionary heirs.” 

A Full Bench of this Court, relying on these 
observations, has held that on the death of a 
Hindu widow the reversionary heirs may sue for 
possession of property which she has purported 
to alienate and need not ask in terms for a de* 
claration that the deeds which she has executed 
are not binding on them and that, if they do so, 
court-fees are to be paid under S. 7 (v), Court- 
fees Act: Ram Sumran Prasady. Gohind Das, 
2 rat. 126 at p. 132 : (A.I.B. (9) 1922 pat. 615 S.B.). 
On behalf of the respondents, it was pointed out 
that 'two of the defendants claimed that it was 
they, and not the plaintiffs, who w'ere the heirs 
of Abhilakh Choubey and that the revenue Courts 
had accepted this contention and directed that 
their names should be entered in register D. It 
does not, however, follow from this that it was 
incumbent on the plaintiffs to ask in terms for a 
declaration that they were the reversionary heirs 
and for recovery of possession by way of con¬ 
sequential relief. No doubt, it will be incumbent 
on them in the suit to show that they are, in 
fact, the reversionary heirs and that the succes¬ 
sion has already opened as defendants 1 and 2 
are not, as they claim to be, the daughters of 
Abhilakh Cbaubey, but it was enough for them to 
ask in the plaint for recovery of possession; see 
Ramkhelawan Sahu v. Bir Surendra Sahi, 
16 Pat. 766 at p. 766 : (A. I. B. (25) 1938 Pat. 22 
P.B.) and Maung Skein v. Ma Lon Ton, 9 
Bang. 401 : (a. i. k. (i8 ) 193I Bang. 319). The 
plaintiff did not ask in terms for any declaration 
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of bis title. Moreover, so far as the property sut 
out in Scb. E is concerned, the plaintiff alleged 
that in spite of the order made by the superior 
revenue Courts he was still in possession of it, 
he having contrived to obtain possession on the 
death of the widow and this having been re- 
cogni/.ed by the Land Registration Deputy 
Collector. So far as the other property, namely, 
that entered in schedule A, is concerned, it ap¬ 
pears that Mt. Pachratna Kuer had execut¬ 
ed a mukarrari deed conveying or purport, 
ing to convey it to the predecessor-in-interest 
of OErtain of the defendants. The plaintiff sought 
to recover possession of this property on the 
ground that the act of the widow, if indeeJ, it 
was her act at all, was not binding on the estate. 
It is, I think, perfectly clear that on the autbo- 
rities the court, fee paid on the plaint was 
sufficient. I would, therefore, allow this applica- 
tion with costs and set aside the order of the 
Court below. The hearing fee is assessed at twe 
gold moburs, 

Agarwala Ag. C. J.— I agree. 

D.n. Application allowed. 

A. I. R. (36) 1949 Patna 329 06.j 
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Governor-General of India in Council — 
Defendant—Appellant v. Sukhdeo Ram Mar- 
wari and another — Plaintiffs — Bespondenti. 

A. F. A. D. No. 639 of 1946, Decided on Mth Sep¬ 
tember 1948, from decree of Add). Dist. Judge, Mongbyr, 
D/* 19th January 1946. 

Railways Act (1890), S. 80— Applicability—Goods 
consigned to one railway for delivery at station on 
another railway — Suit against latter railway for 
damages for short delivery — Loss not taking place 
on latter railway — Latter railway not to be made 
liable on principle of agency or partnership. 

Section 80 gives the plaintiti the choice of claimiog 
his remedy either against the railway administration to 
which the goods are consigned or against the railway 
administration on which the loss occurs. The remedy is 
alternative and not cumulative. ^Vhe^e the goods are 
consigned to a railway for delivery at a railway station 
on another railway and the suit for damages for short 
delivery is brought against the Governor-General repre¬ 
senting the latter railway where, however, the loss does 
not take place, the latter cannot be made liable for the 
loss on the theory of agency or partnership; Case law 
discussed ; A. I. B. (11) 1924 Pat. 811 and A. I. R. 
(20) 1933 Pat. 630, Dxssent. [Para 8] 

Annotation : (’46-Man.) Railways Act, S. 80 N. 1. 

N. C. Ghosh and P. K. Bose — for Appellant. 

Sarjoo Prasad and Ishwarinandan Prasad Singh 

—for Respondents. 

Sinha J. — This is a defendant’s second 
appeal from the concurrent decisions of the Courts 
below decreeing the plaintiffs’ suit for damages 
for short delivery. 

[ 2 ] The facts found in this case are as follows: 
The plainliff-respondents consigned 600 tins of 
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cocoaaufc oil to the South Icdia Railway for 
delivery at Monghyr Railway Station on the 
Jdast Indian Railway. The consignment had to 
traverse three-railway systems, namely, the South 
Indian Railway, the Bengal-Nagpur Railway and, 
finally, the East Indian Railway. On reaching 
Monghyr, the consignment was found short by 
25 tins. The plaintiffs claimed damages for this 
short delivery. 

[3] The suit was contested on various grounds 
by the defendant, representing the East Indian 
Railway; but it is necessary now only to consider 
the defence that the East Indian Railway wag 
not liable for the loss in respect of which the 
claim had been made. 

[ 4 ] It has been found by both the Courts below 
that the shortage occurred either at Adra or at 
some place ahead of that station, that is to say, 
they found that the loss did not occur on the 
East Indian Railway. Therefore, the finding 
amounts to saying that the loss may have taken 
place either on the South Indian Railway or on 
the Bengal-Nagpur Railway before the consign¬ 
ment was handed over to the East Indian Rail¬ 
way. On^ese findings, the trial Court held that 
the Governor-General in Council was liable, in 
view of the fact that all these three railway 
systems are now State-managed, and it did not 
matter where the loss took place. It relied upon 
cl. (6) of s. 3, Railways Act (ix [ 9 ] of 1890 ) 
defining the term “railway administration.'* It 
appears that the trial Court attempted to get 
over the provisions of S. 80 of the Act by referring 
to the definition clause of the term “railway 
administration.” The lower appellate Court rightly 
disagreed with the trial Court on this part of the 
case, and held that S. 3 (6), Railways Act did not 
affect the question of liability which is dealt with 
by s. 80 of the Act. But the lower appellate 
Court got over the specific provisions of s. 80 , 
Railways Act by a reasoning which is not very 
easy to follow. In this connection, the lower 
appellate Court has made the following observa¬ 
tions : 

“But S. 80, Railways Act lays down about the liabi¬ 
lity of a partioulat Railway oc Railways in connection 
with a particular consignment. When a consignment is 
to run over two consecutive Railways, the first Railway 
to which the consignment is made is the agent of the 
second Railway by which the goods are to be delivered 
to II consignee who has a right to suit against both the 
Railways for any loss occurred, as the principal is 
ordinarily liable for the act of his agent {vide Arjundas 
Gidah Rai Firm v. E. 1. Rly. Co.. A.I.R. (ll) 1924 
Pat. 811: (75 I. C. 18). The principle^underlying S. 80, 
Railways Act is that a Railway which takes delivery of 
goods with an undertaking to carry it safe is an agent 
for the Railways over which the goods have to pass in 
Older to reach destination. The consignor is a third 
person. He contracts with a particular Railway to 
deliver to him at a particular station the goods consigned; 
and the arrangement of carrying the goods is between or 
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among the Railways over which the goods have to pass 
and has nothing to do with the consignor. In view of 
such'princlples of law, l think that although the shortage 
of 25 tins of cocoanut oil in question has been made out 
not to have occurred on the E, I. Railway, but on the 
other Railways, the E. I. Railway is also liable to make 
good the loss of the plaintiffs on account of shortage in 
question. Thus I hold that the Court below has rightly 
allowed decree against the defendant.” 

[5] This second appeal was placed before me 
sitting singly, and I directed that the case be 
placed before a Division Bench for bearing. 

[6] Before us, the learned Counsel for the 
appellant has contended that the suit was not 
maintainable against the East Indian Railway 
alone when three railway systems were involved 
in this transaction. In my opinion, this is not a 
question of maintainability of the suit but of 
whether, on the facts found, the plaintiffs can get 
any relief as against the East Indian Railway 
Administration. This case must be governed by 
the provisions of s. 80. Railways Act which 
makes a specific provision for a case like the 
present. It provides that, notwithstanding any¬ 
thing in any agreement purporting to limit the 
liability of a railway administration with respect 
to traffic while on the railway of another admi¬ 
nistration, a suit for compensation for loss of 
goods, which were booked through over the rail, 
ways of more than two railway administrations, 
may be brought either against the railway admi¬ 
nistration to which the goods were delivered or 
against the railway administration on whose 
railway the loss, injury, destruction or deteriora. 
tiOD occurred. It is manifest, on a bare perusal 
of the section, that the South India Railway was 
the most necessary party to the suit. The other 
railway administrations would also be proper 
parties or even necessary parties according as 
the facts ultimately turn out to be. The consignor 
may not be in a position to know on which rail¬ 
way the loss in question occurred; but the section 
makes it absolutely clear that his rights, if any, 
can be enforced against the railway administra¬ 
tion to which the goods had been consigned. The 
section gives an alternative remedy to a person 
in the position of the plaintiffs in the present 
case by providing that his claim might be made 
against the railway administration on which the 
loss occurred, which may be other than the rail¬ 
way to which the consignment was delivered for 
carriage. In this case the plaintiffs chose to 
implead the Governor-General of India In Coun¬ 
cil as representing the East Indian Railway. If 
they had impleaded the defendant as representing 
all the three railway administrations, after having 
given the necessary notices as required by the 
Railways Act and the Code of Civil Procedure* 
the question now in controversy between the par¬ 
ties would not have arisen. But the East Indian 
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Railway Administration can be made liable only 
if it is proved by the plaintiffs that the loss 
occurred on that railway. But, if anything has 
been found dehnitely by the Courts below in 
this case, it is that the loss in question occurred 
not on the East Indian Railway but on one or 
other of the two railway administrations concern¬ 
ed. Hence, on a plain reading of the provisions 
of S. 80, Railways Act, the conclusion is irresis¬ 
tible that the East Indian Railway is not liable. 

[?!! But the learned advocate for the plaintiff- 
respondents has relied upon certain observations 
in Arjun Das Gulab Dai Firm v. E. I, Rly. 
Co., A. I. B. ( 11 ) 1924 pat. 811 : (76 I. C. 18) and 
Jamxinadas Bamjas v. E. 7. Rly. Co. Ltd., 

A. I. R. (20) 1933 Pat. 630 : (148 I. O. 396), both 
judgments of single Judges of this Court, in sup¬ 
port of bis contention that, with reference to the 
theory of agency, the liability of the East Indian 
Railway Administration is established in this 
case. Hence, it is necessary to examine those 
rulings. Foster J., who delivered the earlier 
judgmentun the case of Arjun Das Gulab Rai 
Firm v. E. I. Rly. Co., A. i. R. (ii) 1924 pat, 
811 : (75 I. c. 18), observed as follows: 

“It IS also necessary in this connection to remember 
why it is that under S. 80, Railways Act, the coosigoee 
has a right of suit against the Assam Bengal Railway, 
to which Railway the goods were delivered by the con* 
signor thereof, as well as a right of suit against the 
particular railway administration on whose railway the 
loss occurred. The reason is that the Assam Bengal 
Railway was in the matter of this consignment agent of 
the East Indian Railway which was finally to deliver 
the property to the consignee. The principal would ordi* 
narily be liable for the negligence of his agent and the 
person who suffers the loss would also have the option 
of sning the agent himself who had been negligent. That 
is the reason for the provisions of B. 80, Railways Act.” 

In the later decision, Jwala Prasad J. made the 
following observations at page 634 : 

“The principle underlying 8 . 80 is this: that the rail* 
way which takes delivery of goods with an undertaking 
to carry it safe Is an agent for the railways over which 
the goods have to pass in order to reach its destination 
and vice versa. The consignor is a third person. He 
contracts with the particular railway to deliver to him 
at a particular station the goods oonsigned and the 
arrangement of carrying the goods is between the rail¬ 
ways over which the goods has to pass and has nothing 
to do with the consignor. Therefore the deterioration in 
this case having occurred to the plaintifi at the place 
where the goods had to be delivered back, namely the 

B. N. Railway, that railway is as much liable as the 
E. I. Railway, the original undertaker, to carry the 
goods safely. Therefore under the law and upon a true 
construction of S. 80, the B. N. Railway was equally 
liable as the E. I. Railway jointly and severally; and as 
the E. I. Railway is being absolved upon the ground 
that the Secretary of State for India In Council though 
a necessary party was not impleaded in the suit, the 
liability of the B. N. Railway remains and therefore 
the plaintiff is entitled to a decree against the B. N. 
Railway.” 

[8] As the learned Judge is there reported to 
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have held both the railway administrations joiutly 
and severally liable, tbo learned coimsol for the 
respondents has contended that in the present 
case also the East Indian Railway Administra¬ 
tion, which was actually sued, is jointly and 
severally liable W’ith the other railway adminis¬ 
trations not sued, and that it was at the option 
of the plaintifts to choose the party against whom 
they could seek their remedy. Is it correct in 
law’ to say that the liability of all the railway 
administrations concerned in the carriage of goods 
is joint and several ? In my opinion there is no 
warrant for this conclusion in the provisions of 
S. 80, Railw'ays Act. That section has given the 
plaintiff the choice of claiming his remedy either 
against the railway administration to which the 
goods were consigned or against the railway ad-l 
ministration on which the loss occurred. The 
remedy is alternative, and not cumulative. In 
the present case the goods w’ere carried over 
three railways. Can it be said that the plaintiffs 
had the right of suit against any one of those 
three ? Under S. 80, in all cases they could sue 
the South India Railw’ay to which the goods had 
been consigned, irrespective of the question whe- 
ther or not the goods were lost on that railway. 
In my opinion, that railway'has been made res¬ 
ponsible by the statute because the consignor 
entered directly into a contract with that railway 
for the safe carriage and delivery of the goods. 
The contract with the South India Railway, in 
so far as it related to its own administration, 
would be in the capacity of the principal. That 
railway may be said to be the agent of the 
Bengal Nagpur Railway and the East Indian 
Railway in respect of the goods for the purpose 
of carriage on those railways. If the goods were 
lost on the South India Railway that railway 
would be liable both because it was the contract¬ 
ing party and because it was at fault. But, if 
the goods were lost on the Bengal Nagpur Rail¬ 
way, on what grounds should the South India 
Railway be responsible ? Not on the theory of 
agency. The principal is liable for the negligence 
of the agent; but the agent is not liable for the 
negligence of the principal. Similarly, with res¬ 
pect to the loss, if supposed to have taken place 
on the East Indian Railway. Hence, it cannot be 
said that in so far as S. 80, Railways Act has 
made the South India Railway Administration 
in the present case liable, it is with reference to 
any theory of agency. The actual decision in the 
case of Jamunadas Ramjas v. E, I. Rly, Co., 
Ltd., A. I. B. (20) 1933 Pat. 630 : (148 I. C. 396), 
may be justified on the ground that in that case 
the deterioration bad occurred on the Bengal 
Nagpur Railway. But the observation of bis 
Lordship to the effect that both the railway ad. 
ministrations were jointly and severally liable is 
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not, in my opinion, correct as a rule of general 
application. The observations of a Division Bench 
in the case of B. d N. W, Ely. Co. v. Malta- 
rajadhiraj Kameshwar Bingh Bahadur, 12 
pat. 67 at p. 76 ; (a. i. r. ( 20 ) 1933 Pat. 45) are 
in consonance with the view that I propose to 
take in the present case, namely that the suit 
may be brought either against the company with 
whom the contract for carriage was directly 
made or against the railway administration on 
whose railway the loss occurred. Their Lord- 
ships further observed that such a suit is not 
based on tort but on statutory liability which 
attached to the contract, though that contract 
had been made with a railway other than the 
defendant to the suit. 

[9] As will presently appear, the question of 
the relationship as between the different railways 
on which the consignment may have been book¬ 
ed through has been viewed in different ways in 
different circumstances. In the case of Gujendro 
Mohan Skaha v. Eastern Bengal Ely. Co., 
18 W. R. 146, a Division Bench of the Calcutta 
High Court dismissed the plaintiff’s suit for 
damages in respect of goods booked on the I. G. 
S. N. Company, which goods were to be deliver- 
ed by the East Bengal Railway Company at 
Sealdah. The loss occurred on the railway com¬ 
pany after the goods had been made over by the 
I. G. S. N. Company to the railway company. 
The suit was dismissed on the ground that there 
•was no privity of contract between the plaintiff 
and the railway company who was the only 
defendant. That decision was afdrmed by their 
Lordships. In the case of Ealu Earn Maigraj 
y. The Madras Railway Company, 3 Mad. 240 , 
Kindersley J. held that, where goods were receiv¬ 
ed by one railway administration for carriage 
and delivery at a station on another railway 
system, the receiving company does not thereby 
become, in relation to the consignor, the agent 
of the delivering company. To the same effect 
is the decision of the House of Lords in the case 
of Bristol and Exeter Ely. Co. v. Collins, (1859) 
7 H, L. O. 194 .' (29 L. J, Ex. 4l) and Muschamp 
V. Lancaster and Prestoii J unction Railway 
Co., (1841) 8 M. & W. 421 : (10 L. J. Ex. 460). 
Some of the oases referred to above were follow, 
ed by a Full Bench of the Allahabad High Court 
in the case of Chunni Lai v. Nizam’s Gua- 
ranteed State Ely. Co., Ltd., 29 ALL. 228 : (4 
A. L. J. 80 (f. b.)). In this case, Stanley C. J. 
was inclined to treat the receiving company as 
the principal and the delivering company as the 
agent. He made the following observations : 

“When a railway company receives and undertakes 
to carry goods from a station on its railway to a place 
on another distinct railway with which it communi¬ 
cates, this is evidence of a contract with the receiving 
company for the whole distance, and the other railway 


company will be regarded as their agents and not as 
contracting with the bailor,’* 

On the other hand, a Division Bench of the 
Bombay High Court in the case of the G, I. P. 
Ely. Co. V, Radhaliishan Khmhaldas, 5 Bom. 
371, after disoussing the conflicting views expres¬ 
sed in the different Courts in England, was in¬ 
clined to the view that the receiving company 
should be treated as the agent of the defendant 
company, when the former made a contract for 
the carriage of goods with the plaintiff for the 
whole distance covered by the two railway ad¬ 
ministrations. 

Cio] In the Calcutta High Court in the case 
of Narang Eai Agarwalla v. River Steam 
Navigation Co., Ltd., 34 cal. 419 : (11 0. W. N. 
1071), Bratt J. was inclined to take the view that 
it was a case of mutual agency, that is to say, 
the receiving company becoming the agent of 
the delivering company and vice versa. But he 
was further inclined to bold that the contract 
could be divisible into two parts according as the 
portions of the journey of the consignment lay. 
This view would seem to run counter 4o that of 
the Full Bench of the Allahabad High Court in 
the case of Chunni Lai v. The Nizam’s Gua¬ 
ranteed State Ely. Co., Ltd., 29 all. 228 : (4 
A. L. J. so (f. b.)), already referred to, in which 
case the Chief Justice of the Allahabad High 
Court treated the contract as an indivisible one, 
that is to say, one single contract. In a more re¬ 
cent decision of the Calcutta High Court in the 
case of DeJehari Tea Cc„ Ltd, y. Assam Bengal 
Ely. Co., Ltd,, 47 oal. 6 ; (a. i. b. ( 7) 1920 Oal. 
758), Rankin J. (as be then was) considered the 
English cases, and made the following observa¬ 
tions at pp. 19.20 after having held, in the spe¬ 
cial circumstances of the case before him, that 

there was one single contract : 

''The basis, however, of the above decisions is that it 
would be a strained and improbable inference to hold 
that a sender on an ordinary "through booking" tranS' 
action enters into a series of contract with carriers 1, 7 
and 3 making each carrier except the last his agent to 
make further contract, or treating him as the next 
carrier’s agent to make a further contract with 
sender. If it be said that though there is eo entire 
contract with the first carrier for the whole journey, 
yet there may also be a contract with each of the other 
carriers for their own part of the transit, this no doubt 
is true. But as an inference it is still more elaborately 
improbable. It involves a contract and a parallel series 
of other contracts. This series has to be operated either 
by each carrier being treated as the senders’ agent to 
contract with the next which involves a doobtfol 
scheme for the transmission of anthority ; or else by 
each carrier being treated as having made the previous 
one (or perhaps the first one) his agent to contract on 
his behalf, while himself being the previous carrier s 
agent to perform. Again this latter view is possible an 
in some cases it Is right. Snob a position ® 7“^ 
partnership and is illustrated by Oill v. 

Rly. Co., (1873) 8 Q. B. 186 : (43 L. J. Q. B. 89) and 
Q. I. P. Bly. V. Radhakishan, 5 Bom. 371. It n" 
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been pai In argument that where (or their mutual ad¬ 
vantage two companies are in the habit of handling 
through traffic lor a reward to be divided in propor¬ 
tions there is in substance a quasi partnership and 
each is the agent of the other to contract. I do not 
agree.’* 

This brief review of the Indian oase law on 
the subject demonstrates the fact that there 
is a wide divergence of judicial opinion on the 
question of the exact relationship between the 
consignor and the receiving railway and the 
other railway systems over which the goods 
may have to be carried in order to reach their 
destination. Hence, it may be said that the legis* 
lature intervened in the year 1890, and laid 
down a specific rule of law governing the lia¬ 
bilities of the different railway administrations 
as regards compensation for loss, etc., caused to 
the owner of the goods carried over those several 
railway systems. Section 80 , therefore, being a 
specific provision in ibis behalf must be given 
effect to, irrespective of any other considerations 
based on the doctrine of agency or of partner, 
ship which may lead to conflicting results. When 
the legislature has intervened to make the posi. 
tion absolutely clear, it is not safe to appeal to 
certain doctrines of law of general application. 

[Ill In similar circumstances, the Allahabad 
High Court, in a series of decisions, has taken 
the same view : see the oases of Koka Mai v. 
G. I. P, Bly, Co., 21 I. o. 428 : (ii a. l. j. 776) ; 
G, /. P. jRly. V. Sham Manohar, 34 ALL. 422 : 
<14 I. 0 . 803) ; Sri Gangaji Cotton Mills Co., 
Ltd. V. E. I. Bly. Co., 44 all. 763-: (A. x. r. (9) 
1922 ALL. 614) and G. I. P. Bly. v, Jugal 
Kishore Mukat Lai, 62 all. 2S8 : (A. i. R. (17) 
1930 ALL. 132). 

[12] To similar effect are the decisions of a 
number of single Judges of the Madras High 
Court in the oases of S. I. Bly. Co. Ltd. v. 
Nanjiah Narayanaswami Pillai, A. I. R. (21) 
1934 Mad. 652 : (161 I. 0. 774) ; S. I. Bly. Co., 
Ltd. V. Krishnaswami Naidu, A.I.R. (23) 1936 
Mad. 878 J (164 I. 0 . 903) ; Palanichami v. Gov. 
ernor.General in Council, A. i. R. (33) 1946 
Mad. 138 : (234 I. O. 436) and M. & S. M. Bly. 
T. P. C. Nagiak £ Co., A. I. R. (33) 1946 Mad, 
227: 226 I. C. 481). 

[18] The learned counsel for the respondents 
has not been able to place before us a single 
decision of any High Court in India where a 
decree has been passed against a railway ad. 
ministration which was not the receiving com. 
pany, to which the consignment was delivered, 
and the loss has not been proved to have taken 
place on that railway. Hence, it would appear 
that there is neither principle nor precedent in 
support of the contention raised on behalf of the 
plaintiff.respondents. 


[ 14 ] As a result of these considerations, it 
must be held that the decision of the Court below 
is erroneous in law. The appeal is accordingly 
allowed, and the suit dismissed with costs 
throughout. 

Das J. — I agree. 

D. H. Appeal allowed. 


A. I. R. (36) 1949 Patna 333 [C. N. 96.] 
Shearer and Reuben JJ. 

Sudagar Chaudhary—Petitioner v. Badha- 
raman Prasad and another —Opposite Party. 

Civil Revn. No, 469 of 1947, Decided on 20th Novem¬ 
ber 1948, from order of Dist. Judge, Muzafferpur, D/- 
12tb March 1947. 

Civil P. C. (1908), S. 115 — Subordinate Court — 
District Judge exercising jurisdiction under S. 78, 
Bihar and Orissa Village Administration Act (III 
[3] of 1922) is not subordinate to High Court. 

The District Judge, when exercising his jurisdiction 
under S. 78, Bihar and Orissa Village Administration 
Act, is not sitting as the president of the district Court, 
and cannot be said to be a Court subordinate to the 
High Court. Hence the High Court has no jurisdiction 
to revise an order made by a District Judge in exercise 
of the powers conferred on him by S. 78 : A. I. R. (31) 
1944 Pat. 147, Not foil. [Para 3] 

Annotation : (’44-Com.) Civil P. C., S. 115, N. 6, 

S. C. Muliherji —for Petitioner, 

SJiambu Nath —for Opposite Party. 

Shearer J« — This application in revision is 
directed against an order of the learned District 
Judge of Muzafferpur, setting aside a decree 
passed by a panchayat in exercise of the powers 
conferred on him by s. 78, Bihar and Orissa Vil. 
lage Administration Act (Act III [3] of 1922). It 
is contended on behalf of the opposite party 
that the application is not maintainable and that 
this Court, purporting to act in exercise of its 
reviaional jurisdiction, has no power to set aside 
the order made by the learned District Judge. 
The question that primarily arises is whether a 
panchayat is a Court and more particularly, 
whether it is a Court ’’subordinate to the High 
Court” within the meaning of these words as 
they occur in s, 115, Civil P. C. 

[ 2 ] Section 3 of the Code states that: 

“For the purposes of this Code, the District Court is 
subordinate to the High Court, and every Civil Court of 
a grade inferior to that of a District Court and every 
Court of Small Causes is subordinate to the High Court 
and District Court." 

The Courts herein referred to are the Courts con- 
stituted under s. 3, Bengal, Agra and Assam 
Civil Courts Act, 1887. Section 9 states that : 

“The Courts shall (subject to the provisions herein 
contained) have jurisdiction to try all suits of a civil 
nature excepting suits of which their cognizance is 
either expressly or impliedly barred." 

By reason of this provision and of the provisions 
contained in Ss. 67 and 68, Village Administration 
Act, the jurisdiction of the civil Courts to enter. 
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tain and try certain suits has been taken away 
by the legislatiue, and that jurisdiction has been 
conferred on parichaijats which are Courts but 
not civil Courts or Courts within the meaning of 
these words as they are used in the Code of Civil 
Procedure. It would not, of course, necessarily 
follow from this and this alone that the High 
Court has no jurisdiction to revise their decrees 
and orders. But the extent of the civil appellate 
jurisdiction of the High Court, which must be 
taken to include also its civil revisional jurisdic¬ 
tion, is defined in cl. li of the Letters Patent, 
which states that the High Court 

“Shall be a Court of appeal from the civil Courts of 
the Province of Bibat and Orissa and from all other 
Courts subject to its superintendence.” 

As I have just said, payichayats are not civil 
Courts. Are they, then, Courts subject to the su. 
perintendence of the High Court? It is quite clear 
that they are not. The legislature has conferred 
the power of superintendence over payichayats 
not on the High Court but on the Provincial 
Government. In view of the provisions contained 
in sub-3. (2) of S. 224, Government of India Act, 
it seems to me open to doubt whether, if payi¬ 
chayats were subject to superintendence by the 
High Court, the High Court would ipso facto 
still be entitled to revise their decrees and orders 
as the Act which constitutes these Courts does not 
confer any jurisdiction on the High Court to 
question their decisions. On the contrary, it im¬ 
pliedly, if not expressly, ousts its jurisdiction. It 
provides that there shall be no right of appeal 
and that the only authority competent to set 
aside their decrees and orders shall be the Dis- 
trict Judge. It seems to me impossible to say 
that a Court is subordinate to the High Court, 
when the High Court has no powers of superin. 
tendence over it and when the statute creating 
the Court does not confer any jurisdiction on the 
High Court to entertain appeals or applications 
in revision against its orders. Now, if the High 
Court has no power to revise an order made by 
a panchayat, it is difficult to understand on 
what principle it can be said that it has jnrisdio. 
tion to revise an order made by a District Judge 
in exercise of the powers conferred on him by 
S. 78 of the Act. It is contended by Mr. S. C. 
Mukberji, for the petitioner, that the Court of the 
District Judge is a subordinate Court, and that, 
on a strict interpretation of the language used in 
S. 115 of the Code, the High Court necessarily has 
jurisdiction. Mr. Mukherji strongly relied on the 
observations made by Chatterji and Meredith JJ., 
in Abdul Bazak v. Euldip Narain, a. i. b. (31) 
1944 Pat. 147: (22 Pat. 577). There an order made 
by a District Judge, sitting as Election Commis¬ 
sioner under the Bibar District Board Election 
Petitions Rules, 1939, was set aside on an appllca- 


tion in revision. The ratio decidendi, as 1 under¬ 
stand it, was that the order, although it purported 
to have been made by an Election Commissioner, 
was really made by the District Judge presiding 
over the District Court, the jurisdiction of that 
Court having been enlarged to enable it to deal 
with the particular matter in controversy between 
the parties. One of tb^ decisions cited by Mere¬ 
dith J., was the National Telephone Co. Ltd. 
V. His Majesty's Postmaster-General (No. 2), 
(1913) A. C. 646 ; (82 L. J. K. B. 1197). Lord 
Atkinson there said : 

“It is simply the question of extending the jansdic' 
tion of an existing Court of law, with all its inoidents 
including a right of appeal, to a new nsatter closely res*^ 
embling in character those matters over which it has a 
ready jurisdiction as a Court of law.” 

Lord Parker similarly said : 

“^Ybere by statute matters are’referred to the deter* 
mination of a Court of record with no farther provision, 
the necessary implication is, I think, that the Court 
will determine the matters as a Court. Its jurisdiction 
is enlarged, but all the incidents of such jurisdiction, 
including the right of appeal from its decision, remain 
the same.” 

With the greatest respect, I think myself that tha 
decision in Abdul Bazak v. Euldip Narain, 
A.I.R. (81) 1944 pat. 147 ! (22 Fat. 577) is Open tO 
criticism. In any case, it is clear that the District 
Judge was there sitting as a Court of original 
jurisdiction and that be was bound by the ordi¬ 
nary law of procedure and evidence applicable 
to the civil Courts. In the case with which we 
are now concerned, the District Judge was exer¬ 
cising a revisional jurisdiction and the District 
Court, as such, has no revisional jurisdiction. 

[3} Moreover, the Provincial Government in 
exercise of the power conferred on it by s. 96 (i) 
of the Act has made the following rule: 

"In proceedings under S. 78 of the Bihar and Orissa 
village Administration Act, 1922, the District Judge— 

(1) may, if be thinks fit, bear auy party or their 
agents as defined in S. 86 of the Act, and 

(2) shall be bound by no laws of evidence or pro* 
cedure other than that herein prescribed.” 

Section 86 of the Act provides that: 

“While parties to suite triable by a panchayat may 
appear by agent, no advocate or legal practitioner shall 
be permitted to appear as an agent.” 

Section 87 provides: 

"Notwithstanding anything contained in the Legal 
Practitioners Act, 1679, advocates or legal practitioners 
shall not be permitted to appear before a panchayat' 

When the District Judge, when exercising bis 
jurisdiction under S. 78 of the Act, is debarred 
from permitting any legal practitioner to appear 
on behalf of either of the parties and when he 
is not bound by the ordinary laws of evidence 
or procedure, it cannot, I think, be said, for a 
moment, that he is sitting as the president of the 
District Court and that the jurisdiction of the 
District Court has been enlarged to enable it to 
deal with some new matter which would not 
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otherwise come before it. On the contrary, the 
District Judge is, in my opinion, exercising a 
jnrisdiction of a highly anomalous and novel 
kind, in fact, the same arbitrary jurisdiction as 
the legislature has seen fit to confer on ptincha- 
yats. 

[ 4 ] Mr. S. 0. Mukherji, for the petitioner, 
was at pains to collect a number of decisions 
which he frankly admitted, were not directly, or 
even very indirectly, in point, but on which he 
relied by way of analogy. It is not, I think, 
necessary to refer to these decisions except, 
perhaps, to Goni Mahton v. Emperor, 1940 pat. 
Cri. Rep. 319 : (A. I. R. (26) 1941 pat. 169 : 42 
Cr. L. J. 484) in which Agarwala J., as he then 
was, decided that this Court could interfere in 
revision with an order made by a panchayat 
sitting as a criminal Court. Mr. Mukherji strongly 
relied on this decision and on the decisions of 
the Allahabad High Court which were cited 
there. It appears to have been contended before 
Agarwala J., as he then was, that a panchayat 
was not a Court at all and to have been conced. 
ed that, if it was a Court it was necessarily an 
inferior criminal Court. I am inclined myself to 
think that the expression "inferior criminal 
Court" does not connote a Court of lower 
status than the High Court, as, the High Court 
alone being a Court of record, and all other 
Courts being Courts not 0 ! record, the word 
"inferior" would, in such a case, be redundant 
and unnecessary, but connotes rather a Court 
which is subordinate to, or subject to the superin¬ 
tendence of the High Court. Even, however, if 
there is an ambiguity in the language used in 
S. 435, Criminal P. C.,'there is no such ambiguity 
in the language used in s. 115, Civil P. C. In my 
opinion, the preliminary objection taken on 
behalf of the opposite party must prevail and 
the application must accordingly be dismissed 
with costs. Hearing fee one gold mohur. At the 
same time, 1 consider, that the case ought to be 
brought to the notice of the Provincial Govern¬ 
ment, which has superintendence over pancha- 
yats, in order that it may consider whether the 
members of this panchayat, or some of them, 
should not be removed. The surpanch apparently 
reported to the District Judge that the suit was 
instituted on 11th August 1946. The other members 
of the panchayat reported that, although the 
suit had been entered in the suit-register on iitb 
August 1946, the plaint bad in fact been presented 
on 28th April 1946, and bad, for some reason or 
other, been left lying about in the office of the 
panchayat and not entered in the register. If the 
surpanch was correct, the suit was barred by 
limitation; if the other members of the pancha¬ 
yat were correct, it was not. It is perfectly clear 
that either the s^irpanch or the other members 


of the panchayat have told a deliberate untruiL 
and have done so in order to procure a miscar- 
riage of justice. 

[5] Reuben J. — For the reasons given by 
my learned brother, I agree that a civil revision 
petition will not lie, and that this petition muse 
be dismissed with costs. 

D.H. Revision dismissed. 


A. I. R. (36) 1949 Patna 338 [C. N. OT.j 

SiNHA AND RAMAS\YAMI JJ. 

Brindaban Bihari Lal—Appellant v. Badri 
Prasad Mahaseth — Respondent. 

A. F. A. O, No. 288 of 1947, Decided on 7th Septeni’ 
her 1948, from 'order of Addl. Sub*Judge, Patna, I>/* 
SOtb August 1947. 

(a) Bihar Buildings (Lease, Rent and Eviction) 
Control Act (III [3J of 1947), S. 17 — Order under, 
is appealable under S, 47, Civil P. C. 

The phrase “as if such order were a decree passed by 
such Court" in S. 17 is uDguaIi6ed. The order of Munsif 
under S. 17 would be appealable under S. 47, Civil P.C., 
to the District Judge and a second appeal will lie to the 
High Court: 32 Cal. 1130 and A.I.R. (5) 1918 All. 419, 
Dtsfinj. [Para 3] 

(b) Bihar Buildings (Lease, Rent and Eviction) 
Control Act (111 [3] of 1947), Ss. 17 and 25 (2)—Order 
of eviction for non-payment of rent by Commis¬ 
sioner passed on 2nd May 1946 — Order invalid 
under S. 4 (1), Bihar House and Business Premises 
Control Order, 1942 — Order cannot be continued 
under S.22, Bihar Buildings (Lease, Rent and Evic¬ 
tion Control) Ordinance (II [2] of 1946) and S. 25 (2) 
— Order cannot be executed under S. 17. 

A statute conferring a new jurisdiction ought to be 
strictly construed : (1877) 6 Cb. D. 301 and (1877) 2 
Q. B. D. 179, liel. on. [Para 6] 

Section 4 (1), Bihar House and Business Premises 
Control Order, 1942, does not in express terms confer 
any jurisdiction or power on the Controller, much less 
on the Commissioner, to order eviction of a tenant on 
the ground of non-payment of rent and the Court can¬ 
not assume or presume that such a jurisdiction was 
conferred in the absence of express terms in the statute. 
Hence, an order of eviction for non-payment of root 
made by Commissioner on 2nd May 1946 could not be 
validly made under S. 4 of the Order. Such an order 
being illegal cannot be continued under S. 22, Bihar 
Buildings (Lease, Bent and Eviction Control) Ordinance 
(II [2] of 1946) and S.25(2) of the Act. The order can¬ 
not be executed under S. 17. [Paras 6 & 7] 

Rajkishore Prasad and S. C. Varnia — 

for Appellant. 

G. C. Mukherjee and Chandra Shekhar Prasad — 

for Respondent. 

Ramaswami J. —The facts material for the 
decision of this appeal are not in dispute. The 
respondent, Badri Prasad Mahaseetb, was a 
tenant of Brindban Bihari Lal with respect to a 
house, holding No. 106, on the Exhibition Road, 
Patna, on the 80th January 1946; the landlord 
applied to the Controller under the House Rent 
Control Order, 1949, for evicting the respondent. 
The Controller asked the respondent to pay up 
the arrears of rent within a fortnight failing 
which be would order eviction. The respondent 
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preferred an appeal. The Commissioner dis¬ 
missed the appeal, and ordered the respondent to 
vacate the bouse. On 27tb March 1947, the appel¬ 
lant applied under Act III [3] of 1947 for execut¬ 
ing the order of the Commissioner passed on 2nd 
May 1946. The respondent objected that the 
order of the Commissioner was incompetent, and 
ought not to be executed. The Munsif disallowed 
the objection. In appeal, the Subordinate Judge 
held that the order of the Commissioner was 
illegal and the execution ought not to proceed. 

[2l Against this order, the landlord has pre¬ 
ferred this appeal. 

[3l On his behalf, learned advocate argued, in 
the first place, that no appeal lay from the deci- 
sion of the Munsif; and the second appeal to this 
Court was incompetent. Reference was made to 
Raghubans Sahai v. Phool Kumari, 32 cal. 
1130 : (1 C. L. J. 542) in which Mookherjee J., in 
construing S. 19 (2), Public Demands Recovery 
Act, held that S. 24i of the old Civil Procedure 
Code did nob bar a suit for setting aside an 
auction sale on the ground of fraud. But that 
case must be manifestly distinguished, for s. 19, 
enacted that 

**evory certificate may bo enforced and executed in the 
manner provided by Chap. 19, Civil P. C., lor the en¬ 
forcement of decrees for money, and all the provisions 
of that Chapter and of Chap. 20 shall apply, so jar aa 
they are applicable.” 

The qualifying phrase (which is underlined [here 
italicised]) is absent in the present case. For ap. 
pellant, reference was made to PlathuTd Prasdd 
V. Sheohdldk RdiUt 40 ald. 89; (a.i. B. (6) 1918 
ALL. 419) in which the learned Judges had to 
construe S. 42 , Co-operative Societies Act (ii [2] 
of 1912 ). They held that the policy of the Act 
■was that matters arising under that Act should 
be settled without litigation in the Courts, and 
tbat.iif litigation were permitted, the whole object 
of the Co-operative Societies Act would be de¬ 
feated. For this reason, the learned Judges were 
of opinion that no appeal lay from an order of 
the civil Court executing an award of the Registrar 
under the Act. In the present case. s. 17 of Act III 
[3] of 1947 states that 

“Every order of the Controller passed under this Act 
and every order of the Commissioner passed on appeal 
under S. 18 shall be executed by the Court having juris¬ 
diction to entertain a suit for the recovery of arrears of 
rent in lespeot of the building in relation to which the 
order to be executed is passed, as if each order were a 
decree passed by such Contt.” 

The phrase "as if such order were a decree 
passed hy such Court" is unqualified, and ought 
to be properly construed in its context. In my 
opinion, the order of the Munsif nnder 8. 17 of 
the Act would be appealable under S. 47, Civil 
P. C. In the present case, an appeal lay to the 
District Judge from the order impeached, and 
the second appeal also is competent. 


[ 4 ] The more important question then arises 
whether the order of the Commissioner, dated 
2nd May 1946, could be executed by the civil 
Court under section 17 of Act III [3] of 1947. 

Section 25 of the Act provides : 

“(1) The Bihar Buildings (Lease, Rent and Eviction 
Control) Ordinance, 1946, is hereby repealed. 

(2) Any rule, order or direction made or given or 
deemed to be made or given under the said Ordinance 
and in force immediately before the commencement of 
the Act shall continue in force and be deemed to be an 
order or direction made or given under this Act; and 
anything done and any action taken in exercise of any 
power conferred by or under the said Ordinance shall 
be deemed to have been made, done or taken in exercise 
of powers conferred by or under this Act as if this Act 
bad commenced on the 1st day of October 1946.” 

Section 22 of the repealed Ordinauce II [2] of 
1946 provided for the contiDuance of the orders 
made under the House Rent Control Order, 1942. 
That section enacted that 

“Every order or direction made or given nnder provi¬ 
sions of the Bihar House and Business Premises Control 
Order, 1942, in respect of any of the matters specified 
in this Ordinance shall, so far as it could validly have 
been made or given by the Provincial Government or 
the Controller, continue In force and be deemed to have 
been made or given nnder this Ordinance until it is 
snperseded or modified by a competent authority under 
this Ordinance.” 

On these statutory provisions, it is manifest that 
the order of the Commissioner, dated 2Dd May 
1946, would continue in force only if it could 
validly have been made by the Provincial Gov¬ 
ernment under that order. 

[6] The question, therefore, is whether the order 
of the Commissioner could validly have been 
made by him under the Bibar House Bent 
Control Order, 1942. 

[6] Section 4 (1) of this order is headed "con- 
tinuation of existing tenancies from month to 
mouth and bar against increase of rent.” The 
section enacts that 

“Where a tenant is, on the date of the commence¬ 
ment of this order, in possession of any house on a 
tenancy from month to month, be shall not be liable 
to be ejected except for non-payment of rent or breach 
of the conditions of the tenancy, and the landlord 
not be entitled to increase the rent which was, on the 
date of the commencement of this order, payable for 
sach bonse.” 

The section does not in express terms confer any 
power on the Controller, much less on the Com¬ 
missioner, to order eviction of a tenant on the 
ground of non-payment of rent. For the appel¬ 
lant, it was contended that s. 4 (l) (a) conferred 
by implication jurisdiction on the Controller to 
eject a tenant on the gronnd of non-payment of 
rent. But we cannot assume or presume that 
such a jurisdiction is conferred, unless it is stated 
in express terms in the statute. In my opinion, 
the meaning of the section is plain, and the 
Controller was not granted any power or jarisdio- 
tion to order eviction of a tenant for non-payment 
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^of rent. In this context, reference may be made 
«to the well-known rule that a statute conferring 
a new jurisdiction ought to be strictly construed: 
Flower v. Lloyds (1877) 6 Ch. D. 297 at p. 301 : 
(46 L. J. ch. 838) and Diss v. Aldrich^ (1877) 2 
Q. B. D. 179 : (46 L. J. M. 0. 183). It is manifest, 
therefore, that the order of the Commissioner 
was illegal, and that it could not continue in 
force by application of the saving clause of Act iii 
[3] of 1947. 

[73 In my opinion, the Subordinate Judge cor- 
Tectly held that the order of the Commissioner 
[could not be executed under s. 17 of Act iii [3] 
'of 1917. 

[8] I should dismiss this appeal, but in the 
special circumstances of this case, there will be 
no order as to costs. 

Sinha J.—I agree. 

D.H. Appeal dismissed. 

A. I. R. (36) 1949 Patna 337 [C. N. 98.] 

Meredith J. 

Mukiilal Agarwala—Petitioner v. The Tin 
Plate Co.t of India Ltd. — Opposite Party. 

Civil Bevn. No. 145 of 1948, Decided on 29th October 
1948, from order of Special Sub'Judge, Chaibassa, D/' 
2l8t June 1947. 

(a) Civil P. C. (1903), IS. 115 — Appeal treated as 
application — Objection that revision is not main¬ 
tainable as appeal lay cannot be entertained. 

Where an appeal was originally filed bat subseqaently 
treated under the orders of the Court as an application 
in revision, an objection that the application in revision 
is not maintainable as an appeal lay, cannot be enter¬ 
tained. [Para 2] 

Annotation : (’44-Com.) Civil P. C., S. 115, N. 19. 

(b) Civil P. C. (1908), O. 21, R, 46 — Provident 
fund—Attachment of—Rules vesting only manage¬ 
ment and control of funds in trustee and not its 
ownership — Attachment order of fund can validly 
issue against company. 

Where under the rales of a provident fund, only the 
management and control of the fund vests in the 
trustees and not its ownership, an attachment order in 
respect of the fund of a subscriber in its hands can 
validly be issued against the company: A. I. R. (33) 
1946 Pat. 430, Foil. [Paras 5, 7] 

Annotation : (’44 Com.) Civil P. C., 8. 60, N. 19; 
O. 21, R. 46. N. 1. 

(Editorial Hole :—The Provident Funds Act, 1925, 
did not apply to the fund in question : See A. I. R. (33) 
1946 Fat. 430. There was, therefore, no statutory pro¬ 
hibition under 8. 60 (k) against the attachment of the 
deposit of the contributor— Ed.) 

(c) Civil P. C. (1908), O. 21, R. 46 — Attachment 
according to procedure under O. 21, R. 46 — O. 21, 
H, 46 alone applicable— Attachment must be taken 
under that provision however it was beaded. 

Where an attachment is made in accordance with 
the procedure outlined In O. 21, R. 46, which was alone 
applicable to the case, it must to taken to have been an 
attachment under that provision however It was form*' 
ally headed. [Para 6] 

Annotation : (’44'Com.) Civil P. C., 0. 21, R, 46, 
N. 1. 


for Opposite Party. 

Order. ^— This application in revision is by 
the decree-holder in garnishee proceedings. 

[2] A preliminary objection was raised that 
the application was not maintainable as an 
appeal lay. It appears, however, that an appeal 
was originally hied and necessary couri-feos 
paid, and it was subsequently treated, under the 
orders of a learned Judge of this Court, as an 
application in revision. It it unnecessary, there- 
fore, to consider whether an appeal lay or not. 

[3] The facts are that the petitioner obtained 
a money decree against one Ker Singh, an em¬ 
ployee of the Tin Plate Company of India Ltd. 
This man had a provident fund comprising 
E3. 930. On 24th September 1945, at the instance 
of the decree-holder, an attachment before judg- 
ment of this sum was made as against the Tin 
Plate Company, and notice of the attachment 
was served upon the company on 26 th September. 
On 2ist January 1946, the suit was decreed 
against Ker Singh, and the attachment was made 
absolute. When the company was called on to 
pay the money into Court various objections 
were raised, and it was stated that on 17th Janu¬ 
ary Ker Singh had resigned and taken away his 
provident fund money. 

[4] The learned Munsif held that the fund 
was vested in trustees. The company, therefore, 
was not the garnishee. The attachment order 
had not been issued against the trustees. Accord¬ 
ingly the application to proceed in execution 
against the company must be rejected. This 
order was upheld on appeal. 

[6] It is urged before me that under the rules 
of this particular provident fund, the fund was 
not vested in trustees, and the trustees were not 
the owners of the fund. For this proposition I 
am referred to a decision of Agarwala J. (as he 
then was), namely, Gopal Das v. Abdul Jab. 
her] A. I. R. (83) 1945 Pat, 430 : (228 I. O. 478). 

In that case his Lordship construed the rules of 
this particular provident fund and held that there 
was nothing in the rules vesting the ownership 
in the trustees. Only the management and con¬ 
trol of the fund had vested in persons called 
trustees, but there had been no attempt to vest 
the ownership of the fund in those persons. Ac¬ 
cordingly he held that an attachment order 
could issue in respect of the funds of a subscriber 
in the hands of the company. I entirely agree 
with the reasoning of Agarwala J. and I do not 
wish to repeat what he has said. I have myself 
also seen the rules of the fund, and I have no 
doubt that the ownership of this fund does not 
vest in trustees, and there is no trust. The con¬ 
tention, therefore, that the attachment order, if 


Muktilal Agarwala v. Tin Plate Co. op India {fderedith J .) Patna 837 


B. N. Muter and A. K. Mitlcr—iot Petitioner. 
Bhabanand Mukherji and S. K. C/joud/iMri/— 


1949 P/43 44 


838 Patna 


Prithwi Chand Lal V. Oramba Sundari Dasi 


it could be made at all, should have issued upon 
the trustees must fail. It follows from the deci¬ 
sion I have just quoted that the attachment 
order was rightly issued against the Tin Plate 
Company, and was perfectly valid. During the 
continuance of this attachment and while it was 
in force, the company, on their own admission, 
handed over the money to Ker Singh on his 
resignation, and allowed him to take it away. 
The company had no business to do so, and 
thereby acted in breach of the attachment order, 
and have only themselves to thank if they have 
to face the consequences. 

[g] For the opposite party it is argued, in the 
first place, that the attachment was not valid as 
it was made under o. 38, R. 6, Civil P. C., which 
provides for attachment of property in the hands 
of the judgment-debtor himself, and not under 
o. 21, R. 4G of the Code which was applicable. 
From a perusal of the judgments of both the 
Courts below, it does not appear to me that this 
particular objection to the attachment was 
specifically taken. The attachment order is not 
before me, and I do not know whether it was 
headed as under O. 38, R. 6 or O. 21, R. 46. 
However it was headed seems to me immaterial. 
That was merely formal. It was an attachment 
made in accordance with the procedure outlined 
in R. 46 which was alone applicable to attach, 
ment of property (not?) in the hands of a judg¬ 
ment-debtor, and it must be taken to have been 
an attachment under the provision however it was 
formally headed. 

[ 7 ] Secondly, it has been argued that w’hether 
the ownership was actually vested in the trustees 
or not, they wvre the holders of the fund, and 
the attacbment order could, therefore, only issue 
against them. In my opinion this contention is 
incorrect. There is nothing in the rules to make 
the trustees tft* holders of the fund. They are 
merely made Hs controllers. Legally, in my 
opinion, the company would be the holder^ of 
the fund and responsible to the subscribers for 
the money held. A suit by a subscriber for reco- 
very of his money would have to be brought 
against the company, and nob against the trustees 
80 called, who are at most mere managers. This 
contention also, in my opinion, fails. 

[6] The proper order in this case, in my view, 
was an order directing execution to proceed 
against the company as garnishee. This appli¬ 
cation is accordingly allowed with costs; bearing 
fee two gold mohnrs. The execution should now 
proceed against the Tin Plata Company. 

V.B.B. Application alloiued. 


A. I. B. 

A. I. R, (36) 1949 Patna 338 [O.N. 99.] 

Reuben J. 

Prithwi Chand Lal Choudhury—Petitioner 
V. Sm. Oramba Sundari Dasi — Opposite 
Parly. 

Civil Revn. No. 981 of 1947, Decided on 24th Sep¬ 
tember 1948, from order of Addl. Sub-Judge, Purnea, 
D/- 20th September 1947. 

(a) Civil P. C. (1908), S, 151 and O. 41, Rr. 23 
and 25 — Inherent power of remand — Appellate 
Court has inherent power to remand in cases not 
covered by Rr. 23 and 25 of O. 41—Remand must 
not be contrary to express provision oi Code. 

An appellate Court has undoubtedly a jurisdiotion 
under S. 151, to make an order of remand In ciroum" 
stances not coveted by 0. 41, Rr. 23 and 25. Such 
remand, however, must not be contrary to express pro¬ 
visions of the Code such as 0. 41, R. 27. [Para 7} 

Annotation ; (’44-Com.) Civil P. C., 0. 41, R. 23 
N. 10. 

(b) Civil P. C. (1908), O. 41. R. 27 (c) (Pat.)— “If 
appellate Court requires” — Requirement as to ad¬ 
ditional evidence must be of Court. 

The requirement as to further evidence under O. 41 
R. 27 should be the requirement ot the Court on an 
examination of the evidence in the case. This rule is 
not intended to allow a litigant, who has been unsuc¬ 
cessful in the lower Court, to patch up the weak parts 
of bis case and fill up omissions in the Court of appeal: 
A. I. B. (18) 1931 P. C. 143, Foil. [Para 8] 

Annotation t (’44'Com.) Civil P. C., 0 41, R 27, 
N 4. 8. 

(c) Civil P. C. (1908), O. 41, R. 27 (c) (Pat.)—“To 
enable it to pronounce judgment” — Something 
more than mere difficulty in coming to decision is 
contemplated. 

The mere fact that it is “difficult” to decide the 
matter on the evidence recorded does not excuse the 
appellate Court from making the attempt. The require¬ 
ments of 0.41, R. 27, cl. (o), contemplate something 
more tbau a mere difficulty in coming to a decision. 

[Para 8) 

Annotation: (’44-Com.) Civil P. C., 0 41, R 27 N 7. 

(d) Civil P. C. (1908), O. 41. R. 27 — Failure to 
apply for commission in trial Court is not sufficient 
for issuing one by appellate Court. 

The mere fact that a plaintiff might have been 
advised to apply for a commission at the trial of the 
suit would not in itself warrant the issuing of ® 
mission by the appellate Court: A. I. R. (21) 1934 Pat. 
284. Foil. 

Annotation: (’44-CorD.) Civil P. C., O 41, B 27 N 1- 

(e) Civil P. C. (1908). O. 41. Rr. 23. 27— Additional 

evidence not admissible under R. 27—Mere lac 
that appellate Court desires it is no ground lor 
remand. ... 

Where the appellate Court ought not 
ties for adducing further evidence, the fact that tne 
Court desires to do sO cannot give it jurisdiction to set 

aeide the decree of the Court below and remand tne 

case for re-trial: A. I. B. (21) 1934 Pat. 284, Foil. 

[Para 9J 

Annotation : (’44-Com.) Civil P. C., O 41, B 23 

N 10,11. 

(f) Civil P. C. (1908), 0.41, R. 23_Party f^ng 
to adduce evidence with open eyes — Case sbou 
not be remanded to give party second chance to 

adduce evidence. . _, 

Where the patty had an opportunity of addooing 
evidence in the case but with open ©yes failed to adduce- 
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that evidence, the case sbonld not be remanded to give 
a second ohanoe to the party to adduce that evidence. 
The policy of the law Is that, once the matter has been 
fairly tri^ between the parties, it should not, except 
in special ciicumEtanoes, be re>opened and re-tried. 

[Para 10] 

Annotation: (’44-Com.) Civil P. C., O 41. R 23 
N 10. 

S. C. .ITa^Mnidar—(or Petitioner. 

B. C. De (tud Jyotir^nny Qhose —for Opposite Party. 

Order, — This petition by the defendant in 
Title Suit NO. 95 of 1943 in the Court of the 
Second Munaif, Kishangunj, is directed against 
an appellate order of the Additional Subordinate 
Judge, Purnea, setting aside the decree of the 
Munsif and remanding the case for rehearing 
after taking further evidence. 

[2] The suit was one for a declaration of title 
and recovery of possession of 4 kathas 1 dhur of 
land, which the plaintiEf claims as purchased by 
him from one Harbans Misser. According to 
the plaintiff, Harbans originally had ll kathas of 
land and took settlement from the defendant, 
petitioner of 4 kathas 1 dhur, the land in dispute, 
and under a kobala transferred to the plaintiff 
the entire area of 15 kathas 1 dhur. The plain, 
tiff is in possession of 11 kathas and has brought 
the suit to recover 4 kathas 1 dhur of which 
the defendant is in wrongful possession. The 
defence admit having made a settlement of 4 
kathas 1 dhur in favour of Harbans Misser in 
December 1915. They deny, however, the identity 
of the land settled in December 1915 with the land 
in suit. According to them, Harbans originally 
had only 6 kathas, which, along with the 4 kathas 
1 dhur subsequently settled with him, he trans. 
ferred by the sale deed to the plaintiff. Ac- 
cording to the defence, therefore, the 11 kathas 
of which the plaintiff admits possession, include 
4 kathas 1 dhur settled with Harbans in Decern, 
ber 1915. 

[3] There has been no cadastral survey in the 
village, in which the land lies. No commission 
was taken out by either party for a survey and 
identification of the land in suit by actual measure, 
ment on the spot. The Munsif, on a consideration 
of the boundaries stated in the plaint and in the 
kabuliyat, by which the settlement was made 
in 1916, and of the configuration of the land, and 
by reference to Ex. A, a document which is said 
to show that the plaintiff’s husband filed an ap. 
plication to take settlement of the suit land, 
and to certain other evidence, came to the defi. 
site conclusion that the land in suit is not the 
land to which the kabuliat of December 1915 
nlates. Hence, he dismissed the suit. 

[4] The Subordinate Judge having stated the 
fMts of the case, formulated the only point in 
dispute as to the question whether the suit land 
is the same 4 kathas I dhnr of land, which was 


settled with Harbans and purchased by the ap¬ 
pellant. He referred to a patta (Ex. 3a) signed 
by the defendant, in which certain land in the 
vicinity is referred to as khasra No. 3i2, Khata 
NO. 141, and remarked that this shows that there 
has been a private survey of the land, and that 
it was contended on behalf of the appellant that 
the defendant had not produced the measure, 
ment papers. The relevance of this remark is 
difficult to see, as it would appear that the onus 
of proving the identity of tbe land was on the 
plaintiff, who is admittedly not in possession 
and is seeking to recover the land, and it is nob 
alleged that she called on the defendant to pro. 
duce these papers. 

[5] He then goes on : 

“Further tbe registered kobala executed by one 
Budhan Rai in favour of Aghorenatb in the year 1928, 
Bhowa Harbans’s land to the aouth of the land sold 
under tbe kobala. On consideration of (be evidence iu 
record, I myself also find it dilTicuIt to arrive at u 
correct conclusion about the identity of the land." 

Having said this, he proceeded to accede to 
the suggestion of the plaintiff.appellant that, in 
the circumstances of the case, a commissioner 
be appointed for local investigation and mea¬ 
surement of the area, and drawing uj a map of 
the vicinity with reference to the “admitted 
land”. In justifying the order, he points out that 
the Munsif himself remarked that it was unfortu¬ 
nate that tbe plaintiff had not got the entire area 
measured by a survey-knowing pleader commis¬ 
sioner, and, further, that tbe plaintiff, by filing 
a petition to the Court itself to make a local 
inspection of tbe land, had drawn the Court’s 
attention “to tbe difficulty in suit.” On these 
grounds be made a remand stating that it was 
for the “ends of justice*’. 

[6] The case appears to me to be on all fours 
with Mani Mohan Mandal v. Ramratan 
Mandal, 43 Cal. 14S : (A. i. R. ( 4 ) 1917 Cal. 657), 
where tbe remand was made in favour of a 
plaintiff, who was a poor man unable to afford 
the expenses of a commission for local investi¬ 
gation. The remand was set aside by the High 
Court, which directed a rehearing of the appeal 
in accordance with law. 

[7] Mr. De, for the opposite party, has urged 
that the petition in revision is incompetent on 
the ground that the Subordinate Judge had 
jurisdiction to make the remand. Undoubtedly,! 
an appellate Court has a jurisdiction under 
S. 151, Civil P. 0., to make an order of remand 
in circumstances not covered by o. 41, Br. 23 
and 25. Such remand, however, must not be 
contrary to express provisions of tbe Code. The 
provision to which 1 particularly refer in this 
case, is 0. 41, B. 27, which prescribes tbe powers 
ol an appellate Court to allow tbe production of 
additional evidence in appeal. Mr. De urges 
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that the order comes within cl. (c) of this rule as 
amended by tha Patna High Court; that is to 
say, where the appellate Court requires any 
document to be produced or any witness to be 
examined “to enable it to pronounce judgment 
or for any other substantial cause.’’ 

[8] In Parsotim Thakur v. Lai Mohan 
Thakur, 12 P. L. T. G83 : (a. I. R. (18) 1931 P. C. 
143), their Lordships of the Judicial Committee 
explained that the requirement as to further 
evidence should be the requirement of the Court 
on an examination of the evidence in the case, 
and that this rule was not intended to allow a 
litigant, who has been unsuccessful in the lower 
Court, to patch up the weak parts of his case 
and fill up omissions in the Court of appeal. I have 
indicated at the commencement of my order some 
of the materials, on which the Munsif has come 
to his definite conclusion that the suit land is 
not the land which was settled by the kabuliat 
of December 1915. In the summary order passed 
by the Subordinate Judge, there is nothing to in¬ 
dicate that the material, upon which the Munsif 
came to bis conclusion, was considered at all by 
the Subordinate Judge. Farther the requirement 
should befn order “to enable the Court to pro¬ 
nounce judgment”. Can it be said that, in order to 
pronounce judgment, it was necessary to arrive at 
a “correct conclusion about the identity of the 
land”? Would it not be sufficient, even without 
being able definitely to identify the land settled 
by the kabnliat, if it was possible to say that 
the suit land was not covered by the kabuliat, 
that is to say, the conclusion arrived at by the 
Munsif? I will add that it is, also, not sufficient 
to say that it is “difficult” to arrive at a correct 
conclusion. The mere fact that it is “difficult” 
to decide the matter on the evidence recorded 
does not excuse a Court from making the at¬ 
tempt. The requirements of o. 41, B. S7, cl. (c), 
contemplate something more than a mere diffi¬ 
culty in coming to a decision. 

[9] Another case in point is Gorakh Prasad 
Srivastava v. Hari Shankar Sardar, 15 P. L, 
T. 142 : (A. I. B. (21) 1934 Pat. 284), decided by 
James J., the principles laid down by whom 
were approved by a Division Bench of this 
Court in Bampat Sahu v. Bhajju Sahu, 16 
P. D. T. 795 : (A. I. R. (23) 1936 Pat. IGO). His 
Lordship observed: 

"The mere fact that a plaiotiS might have been 
better advieed to apply for a commiasion at the trial of 
the Bait would not In itself warrant the issuing of a 
commiesioQ by the appellate Court.” 

and again, 

"Where the appellate Court ought not to give faeili- 
tie9 for adducing further evidence, the fact that the 
Court desires to do so cannot give it jurisdiction to set 
aside the decree of the Court below and remand the 
case for ro'trlal.” 


A. I. a 

[10] As regards the suggestion that the remand 
was made in the ends of justice, I would ask the 
question, is it just that a party having bad an 
opportunity of adducing evidence in the case 
and having, with open eyes, failed to adduce 
that evidence, should be given a second chance 
of adducing it ? The policy of the law is that, 
once a matter has been fairly tried between the 
parties it should not, except in special circum¬ 
stances, be re-opened and re-tried. 

[ 11 ] On the above grounds, I would allow 
this petition, set aside the order of the Subordi* 
nate Judge, and remand the appeal for re-hearing 
according to law. The hearing fee is assessed at 
one gold mobur. 

[12] I do not wish my order to be understood 
to restrict in any way the power of the First 
Appellate Court, if it finds it necessary to exer¬ 
cise its powers under o. 41, B. 27, doing so ac¬ 
cording to law. 

V.B.B, Petition allowed. 


A. I. R. (36) 4949 Patna 340 [C. N. 100.] 
Manohar Lall and Mahabir Prasad JJ. 

Mt. Mantorni — Appellant v. Krishna 
Ballabh Rai and otheYs — Respondents. 

A. F. A. D. No. 372 of 1947, Decided on 10th 
August 1948, from decree of Addl. Sub-Judge, Dar* 
bhanga, D-/ 8th February 1947. 

Civil P. C. (1908), S. 11. Expl. 4 _ Grounds of 
attack — Alienation by Hindu widow — Suit by 
alienee after widow’s death for partition and sepa¬ 
ration of her share—Reversioner, party to suit, but 
not setting up his title as reversioner—Suit decreed 
—Subsequent suit by reversioner that he was 
entitled to possession as reversioner is barred by 
constructive res judicata. 

A, an alienee from a Hindu widow, brought a suit 
after widow's death, for partition and separation of 
her share. B, the reversioner, was party to that suit 
and contested it. But he (B) did not set up his title as 
a reversioner. A*s suit was decreed. Subsequently, B 
filed a suit for a declaration that he was entitled to 
possession of the alienated property as a reversioner on 
the death of the last limited owner: 

Held, that B’s suit waa barred on the principle of con* 
structive res judicata : 4 Cal. 190 (P. 0.) and A. I. R. 

(12) 1925 P.C. 55, Bel. on; Cass law disctisud. 

[Paras 11. 21] 

Annotation ; ('44*Com.) Civil P. C., S. 11 N. 38. 

Dr. D. N. Mitter and M. N. Pal and K. P. Sukul 

_(or 

22. Ke Chaudhury—toT BespoDdents. 

Manohar Lall J_The question for deoiBion 

in this appeal by the defendant which has been 
referred to a Division Bench by a learned single 
Judge of this Court is whether the suit of tb6 
plaintiff is barred by the principle of construc¬ 
tive res judicata. 

[a] The facts lie in a narrow compass : Hitlal 
Bai a separated member of a joint family had 
two sons, Folkit Bai and M^adeo Bai, tba 
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father of the plaintiff Krishna Ballabh Rai. 
Pulkit and Mahadeo also were separate so that 
Pulkit became entitled to a separate share in the 
properties including the properties in suit. After 
the separation from Mahadeo Rai, Pulkit Bai 
sold 1 bigha and 13 katbas of land to the plain* 
tiff on 2l3t January 1926. A few months after, 
Pulkit Bai esecuted a sale deed in favour of 
his daughter Mt. Thakani with respect to 16 
kathas I6i dhurs of land on 10th April 192G— 
this 16 kathas and odd land was a portion of the 
land covered by the sale deed of January 1926. 
Pulkit Bai died in 1937 and bis estate descended 
to Mt. Thakani who took possession as a Hindu 
widow’s estate. She died in 1939, but before 
her death she executed a deed of gift in favour 
of Mt. Mantorni, the appellant before us. 

[3] The present suit was instituted on 20 tb 
January 1946 by Krishna Ballabh Bai for a 
declaration that the deed of gift was a fraudu. 
lent transaction and Mt. Thakani was not in a 
conscious state of mind during her illness. It is 
claimed in the first place that Pulkit Rai had no 
right left in the property in suit after be had 
executed the sale deed in favour of the plaintiff 
in January 1926, and secondly, that even if he 
had any title the plaintiff being the reversioner 
of Pulkit is entitled lo possession on the death 
of the last limited owner, namely, Mt. Thakani, 
who died in 1939. 

[4] In the Court below the plaintiff did not 
press bis claim so far as it related to 16 kathas 
16^ dhurs of land which had been transferred 
by Pulkit to his daughter as at the time of the 
transfer Pulkit bad a right to make a transfer, 
because it has been found by the Courts below 
that the sale deed by Pulkit in favour of the 
plaintiff remained inoperative. The contest be* 
tween the parties, therefore, was confined to 
that part of the land in suit which was in pos¬ 
session of Mt. Thakani as a Hindu widow’s 
estate and which she transferred by the deed of 
gift in favour of the appellant, Mt. Mantorni. 

[6] In order to appreciate the plea of res 
judicatat it should now be stated that in the 
year 1941 partition Suit No. C7 was instituted by 
Mt. Mantorni against the plaintiff, his father 
and other agnates in respect of the disputed 
lands—the plea of the plaintiff that he was no 
party to that suit had been found to be false by 
the Courts below. The judgment and decree of 
that suit are Exs. E and E*l. The plaintiff in 
that suit claimed to be in joint possession with 
all the defendants and wanted a separation of 
her share basing the title on the deed of gift by 
Mt. Thakani on 14th September 1938, The 
agnates did not appear, but only the plaintiff 
and bis father contested the suit. They denied 
that the plaintiff had any title because by virtue 


of the sale deed dated 2ist January 1926 execut* 
ed by Pulkit Bai, above referred to, Pulkit Rai 
had no right to make a kebala in favour of bis 
daughter — the genuineness and validity of the 
kebala and the deed of gift were also denied. 
The trial Court came to the conclusion that the 
kebala in favour of the defendant (the plaintiff 
in the present case) was never given effect to. 
The present plaintiff did not set up his title as 
a reversioner in that suit. The result was that 
Mt. Mantorni was held entitled to the right 
claimed by her, namely, of separate possession 
of the property conveyed to her by Mt. Thakani. 
This decision was upheld in appeal by the Addi¬ 
tional Subordinate Judge. 

[Sa] It is claimed on behalf of the appellant 
that this decision operated as res judicata be¬ 
cause the plaintiff ought to have set up his title 
to claim the property as the reversioner in the 
partition suit in which the title of the parties 
was directly and substantially involved. On the 
other hand, it has been urged on behalf of the 
plaintiff that the only title which was litigated 
in those proceedings was the title of the defen¬ 
dant based upon the sale deed of January 1926 
and that he did not put forward his claim based 
upon bis right as a reversioner, because it was 
open to him to await the result of that suit. 

[6] The learned Munsif came to the conclu* 
sion that in the partition suit the rights of the 
parties had been finally beard and decided, 
and that even though the plaintiff had brought 
the suit on a difi'erent title a different right 
was not being claimed. Accordingly he took the 
view that the principle of constructive res judi¬ 
cata applies against the plaintiff, and be dis¬ 
missed the suit. 

[7] In appeal, the learned Additional Sub- 
ordinate Judge of Darbbanga has taken a differ¬ 
ent view. He thinks that 

**50 long as the contest in the above partition suit and 
appeal lasted the plaintiff’s title as a revereioner* to 
Pulkit Rai had not accrued to him. He could not 
therefore put forward any defence on the ground that 
the deed of gift executed by Mt. Thakani in favour of 
Mantuini was illegal and invalid as against him. The 
matter in issue now therefore cannot bo said to have 
been directly and substantially in iseue in the previous 
partition suit.” 

Accordingly he did not agree with the view of 
the constructive res judicata which appealed to 
the learned Munsif and be reversed bis decision, 
and the appeal was allowed and the suit of the 
plaintiff with regard to half property was 
decreed. Hence, the second appeal to this 
Court. 

[6] Upon a perusal of the judgments which 
were placed before us by Dr. Mitter we decided 
to call upon the learned advocate for the res¬ 
pondents at once to satisfy us how iu these cir. 



312 Patna 


A. L R. 


^XANTORXI V. Krishna Ballabh (Uanohar Lall J .) 


cuiDstancea the principle of constructive res 
judicata had no application. 

[9] Mr. R. K. Choudhury in the course of 
his able argument cited a number of cases and 
contended that the plaintiff was not litigating 
under the same title in the partition proceedings 
as he is litigating in the present proceeding, and 
therefore, the principle of constructive res judi~ 
caia has no application. He also develops his 
argument by urging that it was open to the 
plaintiff' as the reversioner to wait till such time 
as he chose to elect whether he would or would 
not affirm the transaction'^■ntered into by the 
last limited owner. He, therefore, urges that the 
plaintiff elected to ignore the transaction only by 
instituting the present suit in I9i5. 

[10] In my opinion, the question can be satis¬ 
factorily decided by referring to the decision of 
their Lordships of the Privy Council in the case 
of Teka.it Doorga Persad Singh v. Tekaitni 
Doorga Konwari, 5 I, A. 149 : U Cal. 190), and 
the terms of Expl. 4 to S. li, Civil P. C., 1908. 

[lOa] Their Lordships referred to a number 
of cases in Doorga Persad's case : (5 I. a. 149 : 
4 cal. 190), and held that when a plaintiff' claims 
an estate, and the defendant resists that claim 
ho is bound to resist it upon all the grounds that 
it is possible for him according to his knowledge 
then to bring forward. This is exactly the same 
what Expl. 4 enjoins. To the same eft'ect is a 
later decision of the Privy Council in (sic) Fateh 
Singh v. Jagannath Buksh Singh, 62 l.A. 100: 
(A.I.R. (12) 1926 P.C. 55). 

[ 11 ] Applying this principle to the facts of 
the present case, I am clearly of the opinion that 
the plaintiff' might and ought to have set up his 
claim as a reversioner to deny and destroy the 
title claimed by the plaintiff in that suit — the 
matter would have been different if the title of 
the plaintiff had not accrued to him as a rever. 
sioner. It may be observed that the plaintiff 
did attempt to urge that the title to him as a 
reversioner did not accrue when the partition 
proceedings were going on. But this is incorrect, 
and this line of argument has not been pursued 
by the learned advocate for the respondents. 
Indeed, the learned Subordinate Judge thought 
that the plaintiff's title as a reversioner had not 
accrued to him so long as the contest in the 
proceedings and the appeal lasted. I am unable 
to appreciate the force of this view. The title to 
the plaintiff accrued as a reversioner on the 
death of Pulkit Bai and not on the close of the 
partition proceedings. The plaintiff, in my opi¬ 
nion, rightly has been found to be barred by the 
principle of res judicata by the trial Court. 

[ 12 ] I now propose to deal with the cases 
cited by Mr. Chaudhury. 


[13] The first case relied upon was a Patna 
case, Teju Bhagat v. Deoki Nandan Prosad, 
47 I. C. 141 : (A. I. R. (5) 1918 Pat. 276). The 
plaintiff brought a suit against the defendant for 
recovery of money on the basis of a promissory 
note; but tbe suit was dismissed and the pronoto 
was found to be not genuine. Thereupon the de¬ 
fendant prosecuted tbe plaintiff for committing 
forgery, but the plaintiff was acquitted on the 
finding that tbe criminal Court was not satisfied 
that the hand-note was a forgery. The plain¬ 
tiff now sued tbe defendant for damages for 
malicious prosecution. It was held by Mullick J., 
Sir All Imam J. agreeing, that tbe finding as to 
tbe genuineness of the pronote in the previous 
suit was not res judicata in tbe suit for mali¬ 
cious prosecution, because tbe plaintiff was not 
litigating under tbe same title in both tbe suits. 
With great respect I am unable to agree with this 
decision. The learned Judges did not consider 
that tbe issue as to tbe genuineness of the pro¬ 
note on both the suits- was identical. Tbe facts 
of that case are peculiar and have no bearing on 
tbe facts of tbe present case. Therefore, it is 
unnecessary to pursue tbe matter further. It 
has been held in a large number of cases that 
the identity of the issue is tbe proper test to 
apply. See Krishna Behari Roy v. Bumdari 
Lall Roy, 2 I. A. 293 : (1 cal. 114 P. C.). 

[14] In tbe case of Kanhaiya Lall v. Ashraf 
ir]ia»,46AIjL.230:(A.I.R. (ll) 1924 ALL. 355), the 
head-note states that it is not obligatory on a 
party seeking to protect certain property as waqf 
property from an impending sale to assert in tbe 
same suit any personal right thereto to which 
be may afterwards find himself entitled in case 
the property in question is not found to be waqf 
property: that it is immaterial whether he could 
have joined in the previous suit an alternative 
claim for the protection of his personal share; 
because there was no obligation to join the two 
claims, and his omission to set up the personal title 
in the previous suit would not bar the decision 
of that matter in a subsequent suit. The learned 
Judges pointed out that the previous suit was 
brought for protection of what was described as 
public property claimed by the plaintiff as being 
waqf. The present suit is entirely different, and 
the capacity in which the plaintiff sued in the 
former suit is not tbe same capacity in which 
he is now suing. It will be noticed that in this 
case the plaintiff had two capacities, one public 
or as a trustee, and the other private capacity. 
He could not in the same breath give evidence 
that the property was public property and there¬ 
fore should not be sold and at the same time give 
evidence that the property was his own property 
and therefore was not liable to be sold. In snch 
cases the union of dissimilar matters and con- 
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tradiotory evidaiice would be confusing and 
embarrassing. See Kainestvar Pershad v. Raj 
Kumari Rattan Koer, 19 i. a. 234 : (20 cal. 79 
p. o.). where their Lordships at page 23S obser¬ 
ved: “That it 'ought' to have been appears to 
their Lordships to depend upon the particular 
fact of each case. Where matters are so dis¬ 
similar that their union might lead to confusion 
the construction of the word ’ought’ would be¬ 
come important; in this case the matters were 
the same.” The facts of this case are interesting 
in that although Hun Bahadoor was joined as a 
defendant, no relief was claimed against him 
personally as the plaintiff wanted a mortgage 
decree upon the whole estate. The plaintiff ob. 
tained a personal decree against the Rani and 
he was now debarred from instituting another 
suit to claim a personal decree against Bun 
Bahadoor on the ground of Esplanation 4 to 
S. 11, Civil P. C. 

Cl5] In Hazari Singh v. Jhunna Singh, 
A.I.R. (18) 1931 ALL. 21: (ISO I.C. li), it was held 
that if the plaintiff claims title through one person 
and the Court finds that title is in another per¬ 
son and so dismisses the claim, the subsequent 
suit by the same plaintiff claiming title through 
the other person in whom the Court found the 
title is not barred by res judicata. In this case 
the former suit was based upon the ground that 
the property belonged to Kauleshar, but it was 
found that it did not belong to Kauleshar. The ' 
plaintiff then brings the suit for a declaration 
that he is also an heir to somebody Mt. Kali 
Kunwar, so he is entitled to a share. This deci¬ 
sion is clearly supportable on the ground men¬ 
tioned by me above. 

[16] In Mt. Gaura Dei v. Raja Mohammed 
"yasin AH Khan, 10 Luck. 361 (a.i.R. (22 ) 1936 
Oudb 121), the head-note accurately states that 
where a person was defending his title as pur¬ 
chaser of a particular share in a village in the 
former suit and subsequently sued on his title 
as purchaser of a different share in the same 
village he was not litigating under the same 
title in the subsequent suit, and therefore, the 
decision in the former suit cannot operate 
as res judicata. A discussion of the matter on the 
question will be found at page 379 where it has 
been pointed out that the subject matter of the 
present suit is a fourteen annas share in the vil¬ 
lage excluding the two annas share in respect 
of which the rights of the parties had been 
finally decided by an earlier compromise of 1925 
— the mortgagee rights of Bisheshwar Sing 
were never in dispute in the pre-emption suit 
brought by him in 1914 to pre-empt a two annas 
^bare sold by AU BahadurKhan to one, who was 
not a co-sharer in the village. The learned Judges 
directed their attention to Explanation 3 only 


and not to Explanation 4, as upon the admitted 
facts nobody argued that the matter in issue now 
ought to have been raised in the previous suit. 
To use the language of the Privy Council in 
Kameshrvar Pershad v. Baj Kumari Rattan 
Koer 19 I. A. 234 (20 Cal. 79 r. C.) it is a ques- 
tion of fact in each case whether the matter not 
only might have been raised but ought to have 
been raised in the former suit. 

[17] The judgment of the Calcutta High Court 
in Subodiichandra Niyogi v. Bhubaliha Dasee, 
ICO cal. 140G : (A. I. R, (21) 1931 Cal 35G) was 
also relied on, but only to illustrate the mean¬ 
ing of the phrase ‘litigating under the same 
title’. I do not see anywhere in the two judg¬ 
ments of the learned Judges that any argument 
based upon S. ii, Civil P. C, was advanced. 
All that appears to have been decided was that 
a person who is in possession of the property is 
not estopped from questioning the validity of a 
will disposing of the properties in question mere¬ 
ly because he has taken out probate of the will. 

[18] The last case relied upon was a Full Bench 
case of the Calcutta High Court, Denohundhoo 
Chou'dhry v. Kristomonee Dossee, 2 cal. 152 
a case decided under the Civil Procedure Code, 
of 1859. This case decided the meaning of the 
second section of the Civil Procedure Code w'bich 
enacts, 

“that the civil Courts shall not take cognizance of 
any suit brought'on a ‘cause of action which has been 
heard and detetmiued by a Court of competent jurisdic* 
tion, in a former suit between ibo same parties’’. 

The head-note states that certain property, ori¬ 
ginally belonging to the husband of the plaintiff, 
was conveyed byhim by deedof gift to his daughter, 
after her marriage with the defendant, as her 
stridhan and some years after the daughter’s 
death, the plaintiff brought a suit to recovou the 
property, on the ground that the deed of gift was a 
forgery; but the suit wasdismissed, the deed of 
gift being found to be genuine. In a suit sub¬ 
sequently brought to recover the same property 
on the ground that the plaintiff was the heiress of 
her daughter, it was held that the suit was barred 
by the rule of res j 2 idicata. I am unable to see 
how this ease helps the respondents. It rather 
confirms the view that the plaintiff should have 
instituted the suit to recover the property as the 
cause of action accrued to her on the date of the 
death of her daughter and she was not suing in two 
different capacities like the cases referred to above 
where the plaintiff sued in his capacity of a mut- 
wali in the former suit and in the latter suit as 
claiming the property as an owner himself. The 
judgment of Kemp J. at page 173 shows that the 
majority of the Full Bench were of the opinion 
that the plaintiff in that suit bad to make out a 
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title to possession such as to prevail against the 
defendant, and that it was true that the title set 
up in the present suit was different from the title 
set up in the former suit, but the cause of action 
remained unchanged. The learned Judge goes on: 

“The title she now sues upon was a title which she 
could have eet up in the first suit, as it is admitted that 
both her husband and her daughter were dead, and had 
been so for many years when she brought her first suit. 
If she omitted to put forward her atrongest or any titie 
then available to her and within her cognizance, ‘so 
much the worse for her,’ to use the words of Phear J., 
in his decision in Umatara Debia v. Krishna Kamini 
Dasi, 2 Beng. L. R. 102; (10 W. R. 426) which decision 
was affirmed by the Privy Council.” 

[19] The position is exactly the same here. 
The plaintiff as a defendant was resisting the 
claim of Mt. Mantorni in the partition suit at a 
time when both Pulkit and Mt. Thakani were 
dead. There was no embarrassment, the two pleas 
were not inconsistent and there was nothing 
embarrassing or confusing if he had set up his 
title as a reversioner also in that suit. 

[20] For these reasons, none of the cases 
relied upon by Mr. Chaudhury assists him in the 
view which he asks us to take. 

[21] It was then argued that the plaintiff as a 
reversioner was nob bound to elect at any parti¬ 
cular time and it was open to him to make the 
election after the decision of the partition suit 
wherein he was basing his title upon the sale 
deed executed by Pulkit himself. It is enough to 
state that it is quite open to a reversioner to 
await before be makes any election provided 12 
years have not elapsed from the date of the death 
of the last limited owner in possession. But he 
must not do any act in the meantime which may 
amount directly or indirectly to his afiirming the 
transaction impugned. In the present case, the 
plaintiff by his conduct and by his, refusing to 
act upon the title which would be in him as a 
reversioner must be taken to have elected to 
affirm the transaction if the title is found to be 
with Pulkit in 1926. The scope of a suit by a 
reversioner who does not like to affirm the trans¬ 
action by the limited owner has been examined 
by the Privy Council in Bijoy Gopal Mukerjee 
V. Krishna Maheshi Debit 34 i. a. 87 : (34 
cal. 329). See also Bam Sumran Prasad v. 
Gobind Das, 2 pat. 126 : {a. i. r. (9) 1922 pat. 
616 S. B.) and Maharaja Kesho Prasad Singh 
V. Chandrika Prasad Singh, 2 Pat. 217 : (a. i. r. 
do) 1923 Pat. 122 ). The matter is now well settled 
and there is no room for the application of the 
principle to the facts of the present case. I am 
of the opinion that the decision of the learned 
Subordinate Judge is erroneous in law and must 
be get aside. I would allow the appeal, res¬ 
tore the decision of the learned Munsil and 
dismiss the plaintiff’s suit with costs in all the 


Courts payable to the appellant, Mt. Mantornr 
Missarainni. 

Mahabir Prasad J.—I agree. 

v.B.B. Appeal allowed. 


A. I. R. (36) 1949 Patna 344 [C. N. 101.] 

Shearer and Reuben JJ. 

Karu Mian and others — Petitioners v. 
Kedar Lal — Opposite Party. 

Criminal Revo. No. 1024 of 1948, Decided on let 
Decembei* 1948, from order of Addl. Diet. Judge, Gaya, 
D/- lltb August 1948. 

Criminal P. C. (1898), S. 495 — Words "any such 
officer” in sub-s. (2) include only officers mentioned 
in sub-s. (1) and not any person permitted to con¬ 
duct prosecution — Private complainant, who is 
permitted to conduct prosecution is not entitled to 
withdraw prosecution — He must ask Public Pro¬ 
secutor to do it or move District Magistrate to so 
direct him. 

The worde “any euch ofiScer" at the beginning of sub* 
s. (2) of S. 495 which immediately follow the list of 
officers in sub-s. (1) include only the officers therein 
specified. It is not intended that any person permitted 
to conduct the prosecution should have power to with¬ 
draw from the prosecution. If a pleader conducting a 
prosecution on behalf of a complainant is satisfied that 
there are good grounds for withdrawing from the prose¬ 
cution, it is open to him to ask the Fuhlio Prosecutor to 
appear and formally withdraw from the prosecution, and, 
if the Public Prosecutor decHoea to do so, it is still open 
to him to move the District Magistrate, and the District 
Magistrate, if satisfied with the reasons given by him, 
may instruct the Public Prosecutor to take the necessary 
action : 10 Cr. L. J. 14 (U. B.) and 8 I. 0. 667 (Mad.), 
Rtl, on; A. I. B. (22) 1936 Sind 3, Disting. [Para 1] 

Annotation : (’46*Com.) Criminal P. C., S. 496 N. 4- 

ilai Parasnath — for Petitioners. 

Standing Counsel, assisted by U, C. Prasad Sinha 

— for Opposite Party. 

SKearer J.—The petitioners, who are eighteen 
in number, are being tried along with eleven other 
persons on charges under sa. 143 and 379, Penal 
Code, in the Court of an Honorary Magistrate 
with powers of the third class at Nswada in the 
district of Qaya. The prosecution was instituted 
by one Kedar Lal, who is the patwari of the 
landlord of the petitioners, and was instituted in 
consequence of an incident which occurred in a 
straggle between the petitioners and their land¬ 
lord over certain land. The petitioners have now 
come to some arrangement with the landlord 
under which they are to be given settlement of 
part of the land which they claim. Their co- 
accused have not as yet consented to enter into a 
similar arrangement. The pleader who was con¬ 
ducting the prosecution on behalf of Kedar Lal 
intimated to the Court that as a settlement had 
been come to with the petitioners be wished to 
withdraw from the prosecution. The learned 
trying Magistrate referred the matter to tha 
District Magistrate and, in doing so, indicated 
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that) if he had thought that he had any diaoretion to withdraw from them, the efiect would be to 


in the matter, he would have permitted the com- 
plainant to withdraw from the proseoution. The 
matter was dealt with by the learned Additional 
District Magistrate and apparently the co.accused 
objected to the application being allowed and the 
learned Additional District Magistrate ultimately 
^declined to accord his sanction. It is now con- 
that the complainant or bis pleader was 
entitlbd to withdraw from the prosecution and 
that, asSi:^ learned trying Magistrate was of 
opinion thab^ should be allowed to do so, this 
Court ought to^reot an order of acquittal to be 
passed. It is suggested that the words "any such 
officer*', which occur&v^e beginning of aub-s. ( 2 ) 
of s. 495, Criminal P. must be deemed to 
include any person who has under siib-s. (l) of 
that section been permitted to conduct a prosecu¬ 
tion. The power to withdraw from a prosecution 
is conferred on Public Prosecutors by s. 494 of the 
Code. Sub-section (l) of S. 495, after stating that 
a Magistrate enquiring or trying any case may 
permit the prosecution to be conducted by any 
person other than an officeT of police below a 
rank to be prescribed by the Provincial Govern- 
ment in this behalf, goes on to state that 

*'do person other than the AdTOcate-Genefel, Standing 
Counsel, Government Solicitor, Poblic Pssecutor -or 
other officer generally or specially empot^ed by the 
Provinolal Government in this bebaU, shall oe entitled 
to do so without such permission.'* 

It seems quite clear that the words "any such 
jofficer" at the beginning of sub-s. (2), which 
immediately follow, include only the officers 
'there specified. If it had been intended that 
any person permitted to conduct the prosecution 
should have power to withdraw from the prose- 
cution, the legislature would at the beginning of 
Bub-s. (2) have used the words "any such person 
or officer". Mr. Rai Paras Nath, for the peti¬ 
tioners, has pointed out that quite frequently the 
Public Prosecutor does not choose to enter ap¬ 
pearance and that prosecutions are conducted by 
pleaders engaged by a complainant, and contends 
that it is very anomalous that such a pleader 
should not have power to withdraw from the 
prosecution. No serious inconvenience need, how¬ 
ever, necessarily arise from this. If a pleader 
conductiog a prosecution on behalf of a com¬ 
plainant is satisfied that there are good grounds 
for withdrawing from the prosecution, it is open 
to him to ask the Public Prosecutor to appear 
and formally withdraw from the prosecution, and 
if the Public Prosecutor declines to do so, it is 
still open to him to move the District Magistrate, 
and the District Magistrate, if satisfied with the 
reasons given by him, may instruct the Public 
Prosecutor to take the necessary action. It is 
obvious that, if complainants who have been 
permitted to conduct prosecutions are at liberty 


allow them, with the permission of the Court, to 
compound offences which are not compoundable. 
That this was very far from the intention of the 
legislature is made clear by the provisions con¬ 
tained in ss. 248 and 259 of the Code. Section 248 
in terms permits a complainant to withdraw in a 
summons case, and S. 259 permits a Magistrate, 
when the complainant is absent, to discharge an 
accused person. Even this latter power, however, 
is to be exercised only where the offence may be 
lawfully compounded or is not cognizable offence. 
The case was referred to a Division Bench by 
Mababir Prasad J. as be was not altogether 
satisfied as to the correctness of the reasoning in 
the only decision which was cited to him, camely, 
Kga Mauntj Oyi v. Lu Uale, 10 cri. L. J. 
14 (U. B.). There is, however, a decision of a 
Division Bench of the Madras High Court in 
which the same view is taken and substantially 
the same line of reasoning is endorsed, V. P. L. 
Laksamana Chetty v. Keelan Peria Karuppan 
11 Cr. L. J. 722 : (8 I. C. 867 (Mad.), I do not 
myself think that there is any real ambiguity in 
the language used in sub-s. (2) of S. 495 of the 
Code, and respectfully agree with the decisions 
I have just cited. The only decision referred to 
by Mr. Rai Paras Nath, for the petitioners, w’as 
Mt. Janat Achat v. Emperor, A. I. R. (22) 1935 
Sind 3 : (36 Cr. L. J. 1046). This decision is not, 
however, at all in point. In my opinion, there is 
no reason why the trial should not proceed and I 
would accordingly dismiss this application. 

[ 2 ] Reuben J.—I agree. A ground stated by 
Mababir Prasad J. for making the reference is 
that, if the words "any such officer" in sub-s. (2) 
of S. 495 be interpreted not to include a privato 
person permitted to conduct a prosecution, sub. 
B. (2) of S. 495 becomes superfluous. I am unable 
to agree with this argument. The meaning of the 
words "Public Prosecutor" as used in the Crimi¬ 
nal Procedure Code, is determined by definition 
in S. 4, cl, (t), and the provision for the appoint¬ 
ment of Public Prosecutors contained in 8. 492. 
Under the latter section the Provincial Govern¬ 
ment is empowered to appoint generally, or in 
any case, or for any specified class of cases, in 
any local area one or more officers "to be called 
Public Prosecutors”, and under sub-s. (2) of that 
section the District Magistrate and the Sub- 
divisional Magistrate are empowered in certain 
circumstances to appoint a Public Prosecutor for 
the purposes of a particular case. Ttie definition 
in 6. 4 provides that Public Prosecutor means 
any person so appointed 

"and iDcludes aoy person acting under the directions of 
a Public Prosecutor and any person conducting a prose¬ 
oution on behalf of Her Majesty in any High Court in. 
the exercise of its original criminal jurisdiction.” 
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It 13 clear that the law-officers of the Crown 
mentioned in eub s. (i) of S. 495, namely, the 
Advocate-General, the Standing Counsel, the 
Government Solicitor, are not Public Prosecutors 
within the meaning of these two sections. Sec¬ 
tion 495 deals primarily with the power of private 
persons and of certain officers to conduct a pro¬ 
secution. Any person other than an officer of 
police below’ a rank prescribed by the Provincial 
Government may be permitted by a Magistrate 
to conduct a prosecution. The Crown Law Officer, 
however, and the Public Prosecutor and an 
officer generally or specially empowered by the 
Provincial Government in this behalf may con¬ 
duct the case without such permission. The 
Crown Law Officers and the officer generally or 
specially empowered as aforesaid do not, under 
the provisions of this section, become Public 
Prosecutors. Hence the provisions of S. 494, 
empow’ering a Public Prosecutor to withdraw 
from prosecution, do not extend to them, and 
sub s. (2) of S. «5 is not superfluous. Mr. Rai 
Paras Nath has pointed out that, as a matter of 
fact, some at least of the Crown officers have 
been specially appointed the Public Prosecutors 
by notification issued by the Provincial Govern¬ 
ment. Even accepting this, it will not a£fect my 
reasoning. The notification, if it was intended to 
empower these officers to conduct cases in the 
Subordinate Courts, was unnecessary, and the 
legislature, in enacting its provisions in S. 495, 
would not contemplate the possibility of such a 
superfluous notification. 

K.g.D. Bevision dismissed. 


A. I. R. (36) 1949 Patna 346 [C. N. 102.] 

Agarwala Ag. C. J. and Shearer J. 

Akhauri Jagarnath Prasad—Petitioner v;- 
Mt. Kausahja Kuer and others — Opposite 
Party. 

Civil Revn. No. 24 of 1947, Decided on 2nd Decern- 
l)er 1947, from order of 4th Addl. Sub-Judge, Arrab, 
D/- 17th December 1946. 

Court-fees Act (1870), Sch. II, Art. 17 (vi) — Suit 
by reversionary heir for appointment of receiver 
of properties in possession of widow — Acts of 

waste alleged_No declaration that they are not 

binding on plaintiff asked for — Court-fee payable 
is under Sch. II, Art. 17 (vi) and not S. 7 (iv) (c) — 
Court-fees Act (1870), S. 7 (iv) (c) : A. I. R. (9) 1922 
Pat. 61. 3 P. Tj. T. 21 : 62 1. C. 36, OVERRULED. 

Where in a suit, a reversionary heir asks that a 
receiver be appointed of certain property in possession 
of a widow, alleging that the defendant had alienated 
certain property and bad committed certain other acts 
of waste, but does not ask for a declaration that these 
acts are not binding on him, the court-fee payable la 
one prescribed in Art. 17 (vi), Sch. II, and not one 
under S. 7 (iv) (o) : 3 P. L. T. 21=A. I. R. (9) 1928 
Pat. 61=62 I. 0. 36, OVERRULED; A. I. R. (4) 1917 


Mad. 134, Disdng.; 27 All. 406 and A. I. R. (33) 1946 
All. 349, Rel. on. [Para 1] 

Annotation : (’44-Com.) Court-fees Act, S. 7 (iv) (o) 
N. 4. 13. 18; Sch. II Art. 17 (vi) N. 5. 

Tarkcshwar Nath — for Petitioner. 

A. C. Sinha — for Opposite Party. 

Shearer J. — The petitioner is the plaintiff 
in a suit in which he asked that a receiver be ap- 
pointed of certain property now in the possession 
of Mt. Kausalya Kuer, who is the widow of his 
brother, Akhauri Bishwanath Prasad. The court- 
fee paid on the plaint was that prescribed in 
Art. 17 (vi), sch. II, Court-fees Act. The learned 
Subordinate Judge has made an order requiring 
ad valorem court-fees to be paid under S.7 (iv)(o) 
of the Act on the value of the property, which 
was stated in the plaint to be Rs. 40,000. The 
learned Subordinate Judge observed that: 

''Suits for a declaration that alienations are not 
binding on a reversioner and for appointment of a 
receiver have been always treated in our High Court 
as coming under S. 7 (iv) (c), Court-fees Act, and in 
my opinion this suit comes within the same category." 

The learned Judg^did not cite any authority, 
and the only decision of this Court which has 
been cited at the bar and which is directly in 
point is Harlans Sahu v. Lai Moni Koer, 
A. I. R. (9j/l922 pat. 61 : (62 I. c. 36), a decision 
of Jwala^'Prasad J. sitting singly. With the 
greatest respect I am unable to appreciate the 
argument of that learned Judge. It is, no doubt, 
incumbent on a reversionary heir who asks that 
a receiver be appointed to show that the widow 
in possession of the property has been commit¬ 
ting waste. But there is no obligation on him 
to ask, in terms, for a declaration that she is 
doing so. Nor do I understand how a decla- 
ration of that kind can be granted under 8. 42, 
Specific Relief Act. Mr. A. C. Sinha for the 
respondents referred us to a decision of Srinivas 
Aiyangar J. of the Madras High Court in Dodda 
Sannekappa v. Sakravva, 36 I. 0. 831 : (A.I.R. 
(4) 1917 Mad. 134). In^that case the reversionary 
heir had asked for a declaration that certain 
alienations by the widow were not binding on 
him and also for the appointment of a receiver 
Although it was held that the relief by way of 
appointment of a receiver was a consequential 
relief, it was also held that the plaintiff was 
entitled to value the relief as regards the re¬ 
ceiver, 'or, in other words, that ad valorem 
court-fees on the value of the property were not 
necessarily the court-fees which were payable. 

I entertain some doubt myself as to whether it 
can properly be said that, when a declaration is 
asked for, by a reversionary heir that an aliena¬ 
tion by a widow is not binding on him and when 
the reversionary heir also asks for the appoint¬ 
ment of a receiver, the latter relief flows as a 
necessary consequence from the former relief. 
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It is, however, nnneoessary for me to decide the 
point in this case as the learned Subordinate 
Judge was in error in thinking that the plaintiff 
had asked for any declaration that alienations 
made by the widow were not binding on him 
after her death. It is true that in the plaint it 
was alleged that the defendant had given away 
certain moveables and that she bad reduced 
certain money rents and had commuted certain 
produce rents into very inadequate money rents. 
The plaintiff did not, however, ask for any 
declaration that these acts of the defendant were 
not binding on him. They were apparently set 
out in the plaint merely in order to show that 
the defendant bad been committing waste and 
that the plaintiff might, therefore, reasonably 
ask for the appointment of receiver. It is, I 
think, obvious that the appointment of a re. 
ceiver is not a relief which can be estimated in 
terms of money. If, however, any authority is 
needed for this, it is to be found in two decisions 
of the High Court of Allahabad, namely, Man- 
matha Nath Biswas v. Rohiili Moni Dasi, 
27 ALL. 406 at p. 410 : (3 A. L. J. 64) and 
Eailash Nath v. Tulsi Ba^n, i. L. R. (1946) 
ALL. 467 : (a. I. R. (33) 1946 ALL. 349). In my 
opinion, the court-fees paid on the plaint were 
sufficient. I would, therefore, allow the appli* 
cation with costs and set aside the order of the 
Court below. The bearing fee is assessed at two 
gold mohurs. 

Agarwala, Ag. C. J. —I agree. 

R.G.D. Bevision allowed. 

A. I. R. (36) 1949 Patna 347 [C. N. 103.] 

FULL BENCH 

Manohar Lall, Meredith and 
Mahabir Prasad JJ. 

Governor-General in Council — Defendant — 
Appellant v. Gouri Shanker Mills Ltd .— 
Plaintiff — Bespondent. 

a. F. 0. D. No. 220 of 1946, Decided on 8th February 
1949, from decree of Addl. Sub-Judge, Monghyr, 
D/' 30th March 1946. 

'Railways Act (1890), Ss. 77 and 140 — Railway 
owned by Government —Notice under S. 77 served 
on Chief Commercial Manager or any subordinate 
officer — Such officer held out as competent to deal 
with claim— Requirements of Ss. 77 and 140 satis- 
fied: 6 Pat. 488 : A. I. R. (13) 1926 Pat. 413 : 98 I. 0. 
767 and 112 I. C. 616 : 10 P. L. T. 24, OVERRULED. 

The requirements of S. 77 read with S. 140 are satisded 
by serving a notice within the prescribed period on the 
Chief Commercial Manager or any other subordinate 
officer of a Railway Company owned by the Govern¬ 
ment provided it is established as a fact that the 
'Railway Company by its coarse of business or the 
terms of the contract between the parties has held oat 
a paiticnlar official as competent to deal with the 
■claims on receipt of notice to him: 6 Pat. 488: A. I. R. 
113) 1926 Pat, 413 : 98 I. C. 767 and 112 I. 0. 618 : 10 


P. L. T. 24. Overruled; a. i. R. (20) 1933 Pat. 45 , 
Approved-. Case law discussed. [Para 42] 

Annotation : (’46-Man.) Railways Act, S. 77, N. 5; 

S. 140 N. 1. 

N. O. Ghosh and P. K. Bose — for Appellant. 

Nand Lall Untwalia and Shrce l^ath Sititjh — 

for Respondent. 

Judgment of the Full Bench 

Manohar Lall'J.— The following que-tiona 
have been referred to the Full Bench for deci¬ 
sion : 

(1) Whether the requirements of S. 77 read with 
S. 140, Railways Act, aro satisfied by serving a notice 
within the prescribed period 00 the Chief Commercial 
Manager or any other subordinate ofiicer of a Railway 
owned by the Government of India and 

(2) Whether the cases of East Indian lily. v. 
Bhimraj Sri Lai, 6 Pat. 438 : (A. I. R. (13) i926 Pat. 
413) and B. di’ A', ir. lily. Co. Ltd. v. EatKeshuar 
Singh, 12 Pat. 07 : (A. I. R. (20) 1933 Pat. 40) were 
correctly decided. 

[ 2 ] In order to give proper answers to these 
questions it is essential to set out the facts so far 
as they are relevanc. 

[3] On llth August 1942, Sri Krishna Company 
of Bhagalpur on the Fast Indian Railway con¬ 
signed certain goods to that Railway for delivery 
at Lakhesarai also on the Fast Indian Railway 
—the consignors were also the consignees, but 
the railway receipt was endorsed in favour of the 
plaintiffs. On the back of the receipt, twelve 
paragraphs are printed under the heading "Notice 
to consignors, East Indian Railw'ay Administra¬ 
tion hereby give public notice”. These para¬ 
graphs are carefully drafted and contain all the 
conditions under which the goods ar6 being 
received, by the railway administration, and also 
draw attention to the fact that the consignor 
should take the precaution of obtaining a receipt 
for the goods delivered and to deliver the railway 
receipt to the railway administration at the time 
of delivery, and inter alia paras. 4 and 5 indicate 
how and within what period the claim should be 
made against the railway administration for loss 
of or damage to goods. Paragraph 4 runs as 
follows : 

“That all the claims against the railway adminiatra- 
tion for loss of or damage to goods must be made to 
the clerk in charge of the station to which they have 
been booked before the delivery is taken, and that the 
written statement of the description and contents of the 
articles missing, or the damage received must be sent 
forthwith to the Chief Commercial Manager, Claims, 
Calcutta, otherwise the Railway Administration will 
be freed from responsibility.’' 

[ 4 ] As the goods were not delivered to the 
plaintiff's, they preferred a claim to the Chief 
Commercial Manager demanding the price of 
the goods which bad not been delivered to them 
under the railway receipt of ilth August 1942. 
This letter which was addressed to the Chief 
Commercial Manager, Claims, Benares Canton* 
^ment, was acknowledged by him describing 
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himself as the Chief Commercial Manager, Claims, 
East Indian Railway, Benares Cantonment, by a 
letter ex. 2 (b), dated 2nd November 1942, which 
runs as follows: 

“I beg to acknowledge the receipt of your above quoted 
letter the subject of which is receiving my best attention. 
Important. To avoid delay please quote this office refe* 
rence number.” 

The plaintiffs again reminded the Chief Commer¬ 
cial Manager on 29tb September 1942, and re¬ 
ceived a reply, Ex. 2 (e) dated 18th December 
1942, in these words : “I have to inform you 
that the matter is under special enquiry and I 
expect to send you a definite reply shortly.” On 
16tb April 19-13, tbe plaintiffs wrote a letter. 
Ex. B, to the Deputy Chief Commercial Manager, 
East Indian Railway, Claims, Calcutta, drawing 
his attention to tbe fact that tbe claim for tbe 
above consignment was duly preferred to his 
Benares Office and that in spite of repeated cor¬ 
respondence in this connection the plaintiffs 
failed to obtain any satisfaction, and it appeared 
to them that there was no alternative but to go 
to a Court of law for realisation of the rightful 
claim for the goods that were lost while in the 
custody of tbe railway. The plaintiffs expressed 
anxiety for an amicable settlement with the East 
Indian Railway and requested tbe addressee to 
look in the matter finally at an early date. 
Reference was also given to tbe letter addressed 
to tbe Benares Office. The letter was sent under 
registered cover and the address on the envelope 
is "Deputy Chief Commercial Manager, Claims, 
East Indian Railway. Fairlie Place, Calcutta.” 

[5] Exhibit B (l) dated 7tb May 1943, was sent 
under a registered cover with acknowledgment 
due to the Deputy Chief Commercial Manager, 
Claims, Calcutta reminding him of the letter of 
16th April 1943, (of which a copy was enclosed) 
about the claims for the consignment lost under 
tbe aforesaid railway receipt and stating that the 
plaintiffs were anxiously waiting for the final 
decision. This letter which was received by the 
Deputy Chief Commercial Manager bears a note 
dated 12tb May by some clerk in the office as 
follows : 

“Dy C. 

Bef. queries at pages 19 and 23. All tbe three con* 
signments weio looted or destroyed during tbe diatur- 
bances. Claimantbas been advised accordingly. Detailed 
note is at page 21.” 

[6] On Slat July 1948, the plaintiffs sent a 
notice under 8. 60 , Civil P. 0., to tbe Secretary, 
Central Government, in charge of Railways, 
Transport and Communication, New Delhi. On 
sist July 1943, the Deputy Director of the 
Railway Board wrote to tbe plaintiffs by Ex. 

6 (b) that the notice dated Slat July 1943, regard¬ 
ing tbe claim for compensation had been for. 
warded for disposal to the General Manager, • 


E. 1. By., Calcutta, who is the competent autho¬ 
rity to deal with the matter and to whom all 
further references on the subject should be made. 
On 19th November, 1943, the Chief Commercial 
Manager. E. I. Ry., sent a letter. Ex. 5 (a), to 
the plaintiffs stating that the subject-matter of 
the letter of the plaintiffs would receive attention- 
Having failed to get any redress from tbe 
Railway, the plaintiffs instituted the suit giving 
rise to this appeal on 16th November 1944. One 
of tbe defences set up by the Railway Adminis. 
tration through tbe Governor-General in Council 
is that the suit is not maintainable as no claim 
under S. 77, Railways Act, was preferred to the 
General Manager, East Indian Railway. 

[7] The learned Subordinate Judge overruled 
this defence of the defendants holding that 
no notice under S. 77, was necessary as a condi- 
tion precedent for the filing of tbe suit because 
in this case the damage was claimed for non¬ 
delivery of the consignment. But he also held 
that in case it was assumed that a notice was 
necessary, such a notice had been given because 
the plaintiffs preferred their claim to the Chief 
Commercial Manager, claims, and he is the 
proper person to receive such claims and to 
enquire into the matter as he did in tbe present 
case. He referred with approval to the decision 
in the case of SrisLhidhar Mandal v. Governor 
General in Council^ A. I. R. (32) 1945 cal. 412: 
( 4910 , W. N. 240) and to our decision in Bengal 
and North Western Railway v. Kameshwar 
Singh, 12 Pat. 67 : A. I. R. (20) 1933 Pat. 45, 
where it was observed: 

"If the company by its course of business holds up- 
any particular official as competent to deal with claims, 
then service of notice upon such an official must be 
taken as against tbe company to be service upon the 
company.” 

[8] The learned Subordinate Judge also over¬ 
ruled the other defences set up by the Railway 
with which we are not concerned. In the result 
he decreed the suit of tbe plaintiffs. Hence tbe 
appeal by tbe Railway Administration. 

[9] Mr. Nitai Chandra Gosh argues that tbe 
plaintiffs’ suit ought to be dismissed because the 
notice in this case has not been served on tbe 
Railway Administration, He draws attention to 
the definition of ‘Railway administration’ given 
in s. 3 (6), Railways Act, which states that the 
‘Railway administration’ means the Manager of 
the Railway and includes the Government in the 
case of Railway administered by Government 
—in the present case the East Indian Railway 
is administered by tbe Government. He argues 
that in this case the notice was not served on the 
Manager but on a Subordinate Official even 
though be is called the Chief Commercial Mana- 
ger, Claims. In the course of tbe argument be 
relied upon tbe following foot-note at page 
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640 o! Hari Bao*s Indian Railways Act, 1938 
edition: 

"According to a recent notlBoatioOi the bead of 
State-managed railway is to be henceforth called the 
"General Manager’* instead of the "Agent" thereof, 
and that of a company-managed railway, the ‘'Agent" 
and "General Manager," 

It may be observed here that the author adds 

"But it is doubtful whether such ajmere notification 
can afiect the provisions of Ss. 3 (6) and 140 in which 
tbe Manager and the Agent are indicated as the beads 
of a State railway and a private railway respectively." 

Mr. Ghosh's argument is that tbe notice in the 
present case was professedly not served on the 
General Manager, and therefore this is a fatal 
defect in the success of the plaintiff’s suit. With 
regard to the argument which appealed to tbe 
learned Subordinate Judge Mr. Ghosh submits 
that the statutory requirements of s. 77 cannot 
>be abrogated by relying on the alleged course of 
conduct of the railway administration in entering 
into correspondence with the plaintive and 
further that paragraph 4 of tbe conditions on the 
back of the railway receipt merely requires the 
consignor to give an immediate notice of the 
claim to tbe person named therein so that the 
railway administration may at once take steps 
to have a proper enquiry made. He argues that 
as by paragraph 5 attention is specially dra\^n to 
the requirements of s. 77, Railways Act, the 
plaintiffs cannot be allowed to ignore those 
stringent statutory requirements by urging-that 
they have complied with the requirements of 
paragraph 4, of the conditions. 

ClO] Mr. Untwalia appearing on behalf of the 
plaintiffs supports the reasoning and conclusion 
of tbe learned Subordinate Judge and urges that 
tbe Railway Company has, by the course of 
conduct, indicated to the public and tbe plaintiffs 
that the notice of the claim can be and should 
be preferred to the person named in'para. 4. 
He submits that it will be amounting to mani- 
fest injustic that the Railway Company should 
be allowed to go behind their own conditions of 
the contract between the parties evidenced by tbe 
various paragraphs of the railway receipt, because 
they have accepted the position that tbe Chief 
Commercial Manager is the proper iwrson to 
whom a notice of the claim should be given and 
when that officer entered into a lengthy corres¬ 
pondence with ihe plaintiffs stating that be was 
enquiring into tbe claim, the defendants should 
be debarred from urging that S. 77 has not been 
complied with. 

Cll] Upon these facts the first question stated 
above has been formulated for our decision. 

[12l A fiood of oases has been let loose on 
this Bench due to the great industry displayed 
by Mr. Nitai Chandra Ghosh. He has taken us 
through every one of those cited oases which 


bear on the subject decided by this Court, by 
Calcutta, Allahabad, Bombay, Madras and 
Lahore High Courts. 

[13] Before examining the case I wish to con¬ 
sider tbe relevant sections of tbe Railways Act 
itself. 

[14l Section 77 is obviously a limitation sec¬ 
tion because it enacts that in order to entitle a 
person to claim compensation for tbe loss inter 
alia of goods delivered to be carried by tbe 
railway, a claim to compensation must be pre- 
ferred in writing to tbe railway administration 
within six months of the date of tbe delivery of 
goods for carriage. \Ybat is the meaning of 
the word "railway administration’ ? I turn to 
the definition of S. 3, which has already been 
referred to. Section 3, however, begins with the 
usual words that unless there is something repu¬ 
gnant in the subject or context, "railway ad¬ 
ministration" means the 'Manager of tbe Rail, 
way,’ What then is the subject or context in 
tbe present case? Tbe conditions in tbe railway 
receipt provide the meaning of the word ‘Railway 
administration*. Paragraphs 1 and 3, for ins¬ 
tance, point to tbe fact that a servant of the 
railway, a clerk or agent (not the agent) or any 
other servant of the railway who is authorised to 
receive tbe goods or to receive tbe railway 
receipt at the time of delivery is included within 
tbe words 'Railway administration ’. It cannot 
be argued, and it has not been argued, that tbe 
words ‘railway administration’ in these para- 
graphs mean 'Manager of the railway’. The 
other paragraphs in this railway receipt must 
also be similarly construed and so construing 
paras 4 and 6 must mean that the claim for 
refund of tbe compensation must be preferred 
in writing to tbe officer or employee of tbe 
railway administration who is shown in para. 4 
to be authorised to deal with the claims- These 
are the terms of tbe contract between the 
parties upon which goods are delivered for 
despatch to tbe consignee railway station. 

[16] Section 140 is merely an enabling section. 
It provides that the notice may be served on 
the Manager of a Government administered 
railway in tbe manner described. I am inclined 
to the view that the word "may" in the section 
does not mean ‘must*. The person who serves 
tbe notice takes a risk if he does not follow the 
procedure laid down in S. 140. But this does not 
mean that the railway can seek shelter behind 
tbe words of s. 140, in case tbe notice is not 
served in tbe manner provided therein even 
when tbe notice has reached the Manager. As I 
have said, 8 . 140 is an enabling section and 
it protects tbe claimant, when he adopts tbe 
mode of service indicated by tbe section; but if 
he does not follow that procedure it is open 
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to him to establish by evideoce that the notice 
has reached the Manager within the period 
prescribed by S. 77. 

[ 16 ] The object of the notice on the Manager 
is simply to give an opportunity to the railway 
administration that they may inquire immedia. 
tely into a claim so that the difficulty in esa< 
mining a stale claim may be obviated. The 
Manager of a railway administration does not 
make enquiries into the claim himself, and 
usually, as in the case of the defendant railway, 
a special officer is deputed to deal with these 
claims. I -eannot understand why the Manager 
cannot say that for such a case the claim 
should be handed over or preferred to a special 
officer appointed by him. The well known doc¬ 
trine *'qui Jacit per aliiim facit per se" applies 
to such a situation. The argument that the 
agent or the Manager cannot be allowed to 
delegate bis authority on the maxim 
yatas non protest delegare** does not appeal 
to me, because as was pointed out by 
Sir Shadi Lai C. J. in Devi Ditta Mai v. Secre¬ 
tary of Stale, 7 Lab. 238 : (a.I.R. (l8) W26 Lab. 
263 F. B.) : 

"But the law enacted by S. 77, read with S. 3, eub- 
s. (6), Railways Act, views the agent of a Railway as a 
principal, and not as a delegate, and the maiim which 
prohibits subject to certain exceptions, a delegation by 
ft delegate, in other words, a second delegation, cannot 
be invoked for the purpose of preventing the principal 
himself from delegating his power. The doctrine is 
well recognieed that whatever a person has power to 
do himself, he may do by means of an agent, qui facit 
per alium facit per se." 

For these reasons I am of the opinion that it is 
open to the Manager of a Government adminis¬ 
tered railway to authorise any subordinate offi¬ 
cial to receive notice of the claims under 8. 77, 
Railways Act, but such an authority has to be 
established as a fact in each particular case, and 
this may be established either by proving an 
express order of the Manager or by course of 
business or conduct of the railway concerned or 
by any other evidence. 

[17] I now proceed to consider the cases cited 
by the parties before us. 

[18] Madras.’ The majority of the cases cited 
by Mr. N. C. Ghosh have been carefully consi- 
dered in the Full Bench decision of the Madras 
High Court in Mahadeva Aijyar v. S. I. Bail¬ 
way, 45 Mad. 136 ; (A. I. B. (9) 1922 Mad. 362) 
1 have considered the reasoning of Kumar. 
BWami Sastri J., in the light of the argu- 
ments advanced before us and 1 am unable to 
hold that there is any daw in the reasoning of 
the learned Judge. If 1 may say so with respect 
the learned Judge has accurately held : (l) There 
is nothing in the Act that prevents the Bailway 
Administration or its Agent or Manager from 
deputing an officer to receive the notice required 


by Ss. 77 and 140 on its behalf. It is unlikely 
that the Agent or Manager would attend per¬ 
sonally to losses and in the ordinary course of 
business he would depute the Traffic Manager or 
District Traffic Superintendent to investigate into 
the matter and report to him. Instead of receiv¬ 
ing the notice and passing it on to the officer con¬ 
cerned the Agent or the Manager (may ask?) the 
party making the claim to send the notice to the 
person to whom the Agent would, in the ordi¬ 
nary course of business, pass it on. The object 
of S. 77 being to give the company prompt notice 
of the claim so as to prevent stale claims and fo 
enable it to make prompt inquiry there is no 
peculiar efficiency in its being addressed to the 
Agent, if the company thinks it 6t to ask the per¬ 
son complaining to address its claim to a subor¬ 
dinate official ordinarily dealing with such 
claims ; (2) Section 140 is an enabling provision' 
and the word "may’* does not mean "must" so as 
to make other modes of service ineffectual even 
in cases where the notice has actually reached 
the Agent or where the contents of the notice have 
been communicated to him by the Subordinate 
who receives the notice. 

[19] The officiating Chief Justice does not 
dissent from this view, because at page 145 be 
observed that he examined the record in the case 
to see if there was any evidence from which it 
could be deduced that the power of the agent to 
receive notices under S. 140 had been delegated 
to the District Traffic Superintendent or that 
the Railway Company by its rules or course of 
conduct bad held out to the public that notices 
might be given to such an officer insfead of to 
the Agent, and thus estopped themselves from 
raising this technical defence. 

[ 20 ] The only later case of the Madras High 
Court to which our attention was drawn is the 
case of South Indian Railway v, Narayana 
Jytr, A. I. B. (11) 1924 Mad. 667 ; (77 I. 0. 61l). 
This case follows the Full Bench case of Maha¬ 
deva Arjyar, (46 Mad. 135 : A. I. B. (9) 1922 Mad. 

362 ). , , . 

[21] Lahore. The majority of the Judges in 

Devi Ditta Mai, 7 Lah .238 : (A. I. B. (13) 1926 
Lab. 263 F. B.) consisting of six Judges, came to 
the same conclusion. In that case attention was 
drawn to the Goods Tariff Pamphlet of the 
North Western Railway which prescribed a rule 
that all applications in connection with claims 
for compensation should be made to the Traffic 
Manager, Claims Section, Lahore, and it was 
pointed out that this rule although it did not 
emanate from the Government of India must 
have been authorised and promulgated by tho 
Agent of the Railway, and therefore, the services 
of notice on the Traffic Manager, Claims, Section,- 
was a sufficient compliance with the provision 
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of 8. 77 of the Aot. (The same remarks apply to 
the present case where, as X have shown, a simi¬ 
lar rule is to be found on the back of the rail¬ 
way receipt which was handed over to the 
consignor when the railway took delivery of the 
goods for carriage to the destination). It was 
also held that S. 140 is an enabling section and 
the word ‘may* should not be interpreted as 
equivalent of 'must'. Mr. Ghosh referred us to a 
later decision of that Court, B. B. it C. I. Bt/. 
Co. v, Abdul Bahman, A. I. R. (18) 1931 Lab. 
606 : (133 I. C. 263), decided by a single Judge. 
The learned Judge distinguished the Full Bench 
case of Devi Ditta : (7 Lab. 238 : a. i. b (L3) 
1926 Lab. 253) in these W'ords : "There is no evi- 
dence to show that the Agent bad authorised the 
Traffic Manager to receive such notice on his be¬ 
half." It may be observed that the observations of 
the learned Judge in so far as he did not follow 
the Full Bench decision of bis Court are mere 
obiter, because in the result he declined to inter¬ 
fere in his revisional jurisdiction on behalf of 
railway who was the petitioner before him. 

[22l Bombay : The earlier Bombay cases 
E. I. Bly. Co. v. JelhmuU, 26 Bom. 669 : U 
Bom. L. R. 495) and G. I, P. Bly. v. Detoshi, 
31 Bom. 534 : (9 Bom. L. R. 942) have been con. 
eidered by Eumaraswami Sastri J. in the Mad¬ 
ras Full Bench case in the manner in which 1 
view these decisions. 

[23] In G.I.P.Bly V. Chandulal Sheopratap, 

60 Bom. 84 ; (A. I. R. (l3) 1926 Bom. 138), Mr. 

N. C. Ghosh urges, the contrary view was taken, 

but no case is considered in that judgment, and 

the learned Chief Justice who delivered the 

judgment, merely observed at page 66 that the 

reasoning of the trial Judge that : 

“as the Railway Administration had constitated a sepa¬ 
rate department for dealing with claims and that 
department kept a register of claims to which the Agent 
bad access at any time, a notice to the Traftio Manager 
was a notice to the Railway Administration may be 
equity, but it ie not logic.’* 

With greet respect I do not agree with this 
view. It may be pointed out, however, that in 
this case the plaintiff himself did not appear to 
treat the Deputy Traffic Manager as the person 
who was entitled to receive the notice because 
on 26th November 1922 (about six months after 
he had written to the Deputy Traffic Manager) 
the plaintiff sent a notice of the claim to the 
Agent of the defendant company. 

[24] The latest case of the Bombay High 
Court is Shamji Bhanji v. N. W. Bly., A.I.R, 
(84) 1947 Bom 169 : (231 I. c. 367). In this case 
it was held that it is sufficient if it is established 
on the evidence that there has been a substantial 
compliance with the provisions of 69. 77 and 140 
and, therefore, it is sufficient if a notice of claim 
to compensation is given to the General Traffic 
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Manager, or Agent, or Manager of the Govern¬ 
ment administered railw'ay. It is interestirg to 
draw attention to the attitude which was adopted 
by the railway defendant in that case at page 
181 . It was boldly contended by Mr. Joahi for 
the Hailway that neither the General Traffic 
Manager nor the General Manager fulBIIed the 
category of the Manager stated in S. 140, Railways 
Act. I have already observed that in the present 
case the argument of Mr. Ghosh has been that the 
notice should have been served upon the General 
Manager. In other w’ords, the railway in order 
to defeat the claims of the claimant does not 
hesitate to take up unattractive, disingenious, if 
not uncommendable and contradictory, defences. 

[25] Allahabad'. The cases of G.I.P. Bly. Co. 
V. Chahdra Bai, 28 all. 552 : (3 a. l. J. 329) 
and G. I. P. Bhj. v. Ganpat Bai, 33 all. 54i : 
(10 I. c. 122 ) relied on by Mr. Ghosh have been 
sufficiently noticed by Kumaraswami Sastri J. in 
the Madras Full Bench case. It is enough to 
state that in these two cases there was no ques¬ 
tion as to the Traffic Manager having been 
authorised by the Agent to receive the notices, or 
of the notices having been communicated to him 
as a fact in the usual course of official correspon¬ 
dence. 

[ 26 ] In Cawnpore Cotton Mills v. G.I.P. BL, 
45 all. 353 : (a. I. R. (lO) 1923 ALL. 30l), the 
learned Judges took the view that the word ‘may’ 
in S. 140 must be read as meaning ‘must’, a con¬ 
clusion with which, with respect, I do not agree 
as indicated already. It was further held that 
the service of the notice upon the Deputy Traf¬ 
fic Manager, Commercial, was not a sufficient 
compliance with the terms of s. 77. This deci¬ 
sion may be supported on the fact stated at 
page 358 that the notice was given to the Deputy 
Traffic Manager, Commercial, and not on the 
Deputy Traffic Manager, Claims. If on the 
other band, it w&s intended to lay down as a 
general rule of law that the notice given to 
the Deputy Traffic Manager, Claims, was not a 
sufficient compliance of S. 77, I would respect¬ 
fully disagree with it. 

[27] Chaturbhuj Bam Lai v. Secy, of State, 
A. I. R. (14) 1927 ALL. 216 : (99 I. G. 622) takes 
a contrary view to the above Allahabad case, 
and in my opinion, takes the correct view. The 

head-note runs as follows : 

*'Od receipt of a claim which should by S. 140 be 
addressed to the Agent, the Chief Csmmerolal Manager 
has a choice of two alternatives; he can decline to deal 
with it on the ground that it has not been addressed to 
the Agent, and in the ordinary course if he does so, his 
duty is to return it to the sender with a request that it 
shall be addressed in accordance with the statute to the 
proper person. If be does not do so but retains It and 
either hands it to the Agent or deals with it himself, he 
must be taken to do so as the subordinate and Agent of 
the Agent and on the strength of the old maxim that 
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‘everything i3 presumed to be done correctly’, it must 
be presumed that if he does so he does It with the 
implied consent and therefore, with the authority of 
the Agent, and, therefore, where conduct of that kind is 
established the ordinary inference may be drawn and 
should be drawn that by the conduct of the Chief 
Commercial Manager, acting under the authority of the 
Agent, the Bailway Administration have in fact waived 
compliance with the statutory requirement with regard 
to the person to whom the prepaid letter should be 
addressed.” 

I would respectfully agree with these observa¬ 
tions of the learned Judges. 

[28] The case of Balakram Atma Ram v. 
Secy, of State, A. I. R. (22) 1935 ALL. 900 : (156 
I. C. 511) is not in point because in that case it 
was rightly declined that a notice to the Collector 
under S. 80, Civil P. C., could not be treated as 
a notice under S. 77, Railways Act. 

[29] Calcutta : The cases of Secy, of State 
V. Dip Cliand Poddar, 24 Cal. 306 ; Nadh' 
Cliand Shaha v, Mr. Wood, 35 Cal. 194 : (12 
c. "W. N. 450): Woods V. Meher Ali Bepari, 13 
c. w. N. 24 : (3 I. c. 479); Jankidas v. B. N. 
Rly. Co., 16 0. W. N. 366 *. (13 I. O. 609) ; E. I. 
Rly. Co. V. Babu Madho Lai, 17 C. W. N, 1134: 
(19 1 . 0. 673); Badhakishan Chooni Lai v. E. I, 
Bly. Co., 19 c. w. N. 62 ; (a. i. r. (2) 1915 cal. 
684); E. I. Bly. Co. v. Bamgati Bam, 19 C.L.J. 
180 : (A. I. R. ( 1 ) 1914 cal. 645) ; E. I. Bly. Co. 
V. Bamautar, 20 C. \v. n. 696 : (a. I. R (4) 1917 
cal. 103) and Kala Ckand Shaha v. Secy, of 
State for India, 21 c. w. N. 751 ; (A. l. R. (5) 
1918 cal. 589) have been sufficiently noticed and 
distinguished by Kumarswami Sastri J., and I 
cannot usefully add to the weighty observations 
of that learned Judge with regard to these deci¬ 
sions. I propose to consider only those Calcutta 
cases which have not been noticed by him. 

[30] In Badha Shyam Basak v. Secy, of 
State for India, 44 cal. 16 : (A. i. R. (4) 1917 
cal. 640) after noticing some of the cases referred 
to above from the Bombay, Calcutta and Allaha¬ 
bad High Courts, Cbatterjee J., observed atp. 26 
that it was not necessary to consider whether 
the notice to the Traffic Manager was a valid 
notice because it was found that the notice that 
was served in this case upon the Government 
through the Collector within six months was 
sufficient to satisfy the requirements of S. 77. 
The learned Judge, however, made these observa¬ 
tions which may be quoted here ; 

“1 think it right to state, however, that the position 
taken by the learned Government Pleader in this 
respect also is very debatable. He says the notice ought 
to have been to the Manager of the Railway, but there 
is no officer having that designation on this Railway ; 
then be says the notice ought to have been served on 
the Agent, but the law does not require the notice to be 
given to the Agent in a State Railway and if a notice 
bad actually been given to the Agent it ooold have 
been argued that it should have been given to the 
Manager. Then again there is no evidence that the 
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Agent is the Manager or that the Traffic Manager is 
not the Manager. 

On the other hand the time and fare table of the 
Railway which ie presumably issued by the authority 
of the Railway Administration, directs the public to 
give notices to tbe Traffic Manager. I think, that it is 
the duty of tbe Government to throw more light on 
this point and inform tbe public that the Manager of 
tbe Railway for tbe purpose of serving notices is either 
the Traffic Manager or the Agent or somebody else.” 

This attitude of the Railway is similar to that 
taken before us and before the Bombay High 
Court in Shamji Dhanji v. North Western 
Baxlway, A. i. R. (34) 1947 Bom. 169 : (231 I. 0. 
367) referred to above. Beachoroft J. did not ex¬ 
press any opinion as to whether the Collector 
was tbe proper person to receive notice under 
S. 77 on behalf the Government; but as tbe 
learned Government Pleader did not suggest 
that he was not, he accepted tbe position that 
the notice to the Collector was a notice to tbe 
Government. This case, therefore, is no authority 
in favour of the Railway. 

[31] Assam Bengal Bailway v. Badhika 
Mohan Nath, A.I.R. (10) 1923 Oal. 897: (721.0.714) 
was tbe case of a privately administered Rail¬ 
way. It was held that tbe notice to tbe Traffic 
Manager is not a notice to tbe Agent. Richard¬ 
son J. pointed out at p* 898 that there was no 
evidence in tbe case that the claims of this kind 
were usually referred by the Agent to the Traffic 
Manager and there was no finding that tbe notice 
in fact reached the Agent. Gbose J. in the con¬ 
current judgment pointed out that in this case 
there was no evidence that tbe notice served on 
tbe Traffic Superintendent reached tbe Manager 
within six months of the delivery of the goods. 
This case is distinguishable on the facts which 
were tbe foundation for tbe decision. 

[32] Shamsul Haq v. Secy, of State far 
India in Council, 57 Oal. 1286 : (A. I. B- (17) 
1930 cal. 332) is strongly relied on by the learn- 
ed advocate for the plaintiffs. In the course of 
the judgment, it is stated: (l) The object of B. 77, 
Railways Act, is to prevent stale and possibly 
dishonest claims for loss, when owing to delay, 
it might be impossible to trace the transaction, 
etc., and that this section is intended as a weapon 
of defence against fraud, not as a means to 
enable the railway authorities to deprive their 
customers of their just dues. (2) Railway ad¬ 
ministration, enteriog into correspondence with 
a customer regarding a claim, may be said to 
have waived the requirement of a formal notice 
under s. 77. (3) The word ‘‘may’* in S. 140 of 
the Act does not mean "must**. (4) Where, in 
the case of a railway administered by Govera- 
ment there does not happen to be an official 
called the “Manager’* a notice sent to the “Chief 
Commercial Manager” may be sufficient. With 


1949 


G.-G. IN Council v. G. S. Mills (FB) (Manohar Lall J.) 


ratna 353 


reapecfe I agree with these views of Lort. 
Williams J. It may be observed, however, that 
the observations of the learned Judge are obiter, 
because he says at p. 1290 that 8. 77 has no ap. 
plication to the facts of the case as no notice 
was required to be served. 

t38] In Sristhid^r Mandal v. Governor. 
General in Council, a. i. r. (32) 1945 cal. 412 ; 
(49 c. w. N. 240), Henderson J. made some 
weighty, though caustic, observations as follows: 
(1) The law is certainly remarkable if a good 
claim is to be dismissed because a notice is given 
to the officer whose duty it is to investigate it. 
It would be an extraordinary thing if this is held 
to be an invalid notice. ( 2 ) The service of a 
notice under s. 77 is not a condition precedent 
to the institution of the suit. Section 140 wai 
undoubtedly enacted to help claimants and not 
to assist the railway administration to make a 
dishonest defence. If the notice is served within 
its terms the Railway have no answer. It does 
not matter in the least whether any individual 
offi^r knew about it or not. It is, however, 
sufficient to comply with s. 77 if in fact notice 
is given to the railway administration. The 
learned Judge then points out that the notice 
under s. so. Civil P. C,, was duly served on the 
Government of India which was forwarded to 
the General Manager who did nothing whatever 
except to send it to the gentleman who received 
the notice under s. 77 directly from the plaintiff, 
and then observed : 

“It is quite obvious that, if the notice under S. 77 
bad been sent to the General Manager, he would merely 
have forwarded it to the Chief Commercial Manager. 

In these circumstances, it would be preposterous to say 
that no notice has been given to the railway adminis* 
tratioD.” 

[34] Patna : I now turn to the Patna cases. 

E. I, Railway Co, v. Ajodhya Prasad^ 49 i. c. 
498 ; (A.I.B. (6) 1919 Pat. 42)—in this case it was 
held that the notice under s. 77 must be served 
upon the Agent or the Manager of the Railway 
Company and not upon a subordinate official—a 
notice was at first served upon the District 
Traffic Manager but later on the plaintiff actually 
served a notice on the Agent describing it as a 
notice under S. 77 when the period of six months 
had expired. No argument was addressed to the 
learned Judges that by the course of conduct of 
the defendant railway notice on the District 
Traffic Manager should be held to be sufficient. 
The only relevant argument noted in the judg¬ 
ment was that 

**Qeverthele83 by some indirect means it might be in¬ 
ferred that the Manager or Agent of the Company 
through the District Traffic Manager bad notice of the 
plaintifi’s claim.” 

Moreover, the learned Judges found that there 
was no evidence with (of ?) wilful neglect by the 
company or its servant, and therefore the suit 
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was bound to fail even if it was held that there 
hod been valid service of notice. See the judg¬ 
ment of Atkinson J. at p. 498 and at p. 501 . 
Manuk J. m a short agreeing judgment merely 
drew attention to the terms of ss. 77 and 140 , 

[35] E.I.Rhj, Co, V. Kali Charan Ram Pra¬ 
sad, A. I. li (9) 1922 rat. 106 : (69 I. C. 103), is a 
case decided by Jwala Prasad J. sitting singly. The 
observations of the learned Judge are obiter be¬ 
cause he held that in case of non delivery no 
notice under S. 77 was necessary, but he went on 
to observe that if the notice bad been necessary, 
the plaintiff had proved that there was an as¬ 
signment of the power of settling claims to the 
(general Traffic Manager and the notice given to 
him w'as, therefore, sufficient. The learned Judge 
infeiied this from the fact that a later notice 
which was given by the plaintiff to the Agent 
was indorsed by him to the General Traffic 
Manager for disposal. 

[361 Durga Prasad v. GJ.P. Rly., 3 pat. 76 : 
(a.I.r. ( 11 ) 1924 rat. 98) — in this case it was found 
that the notice though wrongly addressed to the 
Agent was acknowlejged by the General Traffic 
Manager who sent it to the Divisional Traffic 
Manager who in his turn after correspondence 
with the plaintiff finally expressed bis inability 
to sustain the plaintiff’s claim. The learned 
Judges pointed out that the Courts should not 
take narrow view of S. 77, which should be held 
to be complied with when a demand for com- 
pensation is made even though it does not con. 
tain the money value of the claim or any intima- 
tion that the claimant intends to file a suit. The 
case was remanded to the Subordinate Judge for 
rehearing upon the question whether the notice 
was actually served and directions were given as 
to the nature of the evidence that should be adduc- 
ed. They distinguished Ajodhy Prasad’s case 
49 I, c, 498 : (A.I.R, (6) 1919 Pat. 42) {sxipra) thus;’ 

“In that ease the notice was addressed to the Traffic 
Manager and It was held that that was not a notice to 
the Agent. It is true that the learned Judges dissented 
from Woods v. Meher Ali Bepari, 13 C. W. N. 24 ; (3 
1. C. 479). but it does not seem to me that it was neces¬ 
sary for the purpose of deciding the question before 
them to consider the question whether actual delivery 
to the agent of a wrongly addressed notice would con¬ 
stitute service within the meaning of 8. 140. Prima 
facie the plaintiff had good ground for thinking that 
the notice bad been delivered to the Agent for the 
General Traffic Manager had not only acknowledged 
receipt of it but also directed an inquiry to be hHd and 
in the circumstances it is somewhat difficult to under^ 
stand the plea of non-service now taken." —underlined 
(here italicised) by me. 

[ 37 ] East Indian Railway Co. v. Bhimraj 

Srilal, 6 pat. 488: (A. l. r. (13) 1926 Pat. 413)_ 

this case has been very strongly relied upon by 
Mr. Ghosh. He relies upon the observations ofc 
Kulwant Sabay J. at page 492 : 
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01 the railway company is not a sufncient compliance 
with the provisions of the law, and the learned District 
Judge does notbise hia decision on such ground, nor has 
it been argued before us on behalf of the plaintiS resj^n- 
dent that a notice to the Traffic Manager was sufficient 
notice as required by law.” 

The question which fell to be determined was 
noticed by the learned Judge at p. 495 where he 
deals with the argument as to the delegation of 
the power to the Traflic Manager, and therefore, 
the notice to the Traffic Manager should be held 
to be a vaid notice. The contention was negativ¬ 
ed on the ground that such a plea was not taken 
by the plaintiff and no issue was raised on the 
question of fact whether there was a delegation 
of the powers of the agent to the Traffic Manager. 
Attention was drawn to the conditions on the 

back of the receipt, hut the learned Judge held 
that this did not. in bis opinion, amount to a 
delegation of the power of the agent and then 

■‘No doubt, it bad been held in tbe Madras High 
Court and aleo in some of the other High Courts 
that a delegation of authority will be presumed from 
rules framed by tbe railway company or from the 
course of conduct of the railway company which might 
had tbe public to believe that notice given to a parti¬ 
cular officer of tbe company would be a valid notice 
under S. 77 of tbe Act. But in the present case there ts 
no such allegation and no such proof.” 

It seems to me that tbe learned Judge refused 
to decide tbe question as a question of fact but 
he does not express any dissent from the view of 
the Madras High Court in the Full Bench case 
60 often referred to above. In a later decision of 
this Court, about to be noticed,dt was observed 
that the question w’bicb we are considering did 
not really arise lor consideration in Bhimraj's 
C(IS6% 5 pat. 468 : (a. I. K- (l3) 192G Pat. 413). 

[ 38 l E. I, Bly. Co. V. Sowa Lall ^Saivan 
Lai, 10 P. L. T. 24-.(U2 I. C. 616)—in this case it 
was held that the notice of a claim for com- 
pensation given to the Divisional Traffic Manager 
of the railway company cannot be held to be a 
valid notice within S. 77, Railways Act, unless 
it is shown that the power to receive notice 
under 8. 77 had been delegated to him. and that 
this cannot be inferred from tbe mere fact that 
there is delegation of the power by the agent to 
Buch an officer to investigate claims of com¬ 
pensation and this cannot have any effect on the 
interpretation and operation of S.,77. The learned 
Judges observed at p. 26 that the case wm con¬ 
cluded by the decision in Bhimraj Srilal s case, 
5 pat. 488 : (A. I. R. (13) 1926 Pat. 413). At p. 26 
Robs J. considered the effect of the conditions in 
cl. (4) on the back of the railway receipt which 

■was tbe contract between the parties and observed; 

"That clause only provides that claims for loss must 
he made to the clerk in charge of the station before 
delivery is taken, and that written statement of the 
claim must be sent to the Divisional Traffic Manager 


forthwith. This clause Is followed by cl. (5) which 
S. 77, Railways Act. Obviously cl. (4) . . . • has notbmg 
whatever to do with the procedure laid dowii in cl. (o) 
and no delegation of power to investigate claims.... 
could have any eSect on the operation or interpretation 

ofS. 77.” . . . 

These observations are undoubtedly in favour ot 

the argument of Mr. N. C. Ghosh ; but theM 
observations were wholly obiter because the 
learned Judge pointed out on the left band 
column at p. 25 “it is quite clear that the suit 
instituted on 6th September 1923, was out of 
time.” He then went on to observe that the suit 
was also defective for absence of a notice under 
S. 77. With respect, I do not agree with the 
observations with regard to the question now in 
controversy before us for the reasons given by me 

already. , . 

[ 39 ] B. £ N. W. Eailway Co. v. Maharaja^ 

dhiraj Kameshwar Singh, 12 Pat. 67 ; 

(20) 1933 pat. 45)—this is a'-very well-considered 
judgment of a Bench consisting of Courtney 
Terrell C. J. and Fazl Ali J. (as he then was). 
It is pointed out at p. 71 that one of the defences 
taken by tbe railway company was the familiar, 
though somewhat disingenuous, contention that 
the plaintiff failed to prefer a claim in writing to 
the railway administration. At p. 78 it is observ¬ 
ed after referring to tbe correspondence which 
took place between the District Traffic Superin¬ 
tendent and the plaintiff: 

"The company have persisted in 
bv which tboy have allowed their District Iraflic 
Superintendent to deal with claims for compensation. 
The Agent has at no time until the written Btatement 
in this caee repudiated tbe action of bis snbordinate. 
Then tbe learned Chief Justice goes on to con- 

sider the argument based upon the Calcutta 
cases and observed; , , 

“I am entirely unable to underEtsnl the reasoning 
which prompted these fcxpreeeions of 
decline to follow them. Section 140. 
merely provides a safe and ® ^ 

serving a claim upon tbe railway administration and 
enacts® in effect that service upon the agent is sem 

upon the company, but S. 77 enacts th , ^ 

must be upon the administration and , 1 -. 

company must conduct its business through ita 
ed ^enls the only question to be decided « ^tber 
the District Traffic Superintendent is in fact in t 
circumstances of the case the duly authorised agent o! 
the railway company. If the company by its course ^ 
business holds op any particular as competent to 

deal with claim?, then sevnee of notice upon su^ a 
official must be taken as against the co^Pa^y . 

service upon the company. ^ agree with rcMoni^ o 
Kumaraswami Sastri J. in tbe Full Bench decision oi 
the Madras High Court." 

[ 40 ] With respect, I entirely agree with tne» 
observations. It will be observed that the learned 
Chief Justice reached this conclusion without 
noticing that the meaning of the expression 
‘‘railway administration” is enlarged by the con¬ 
text viz., the conditions on the back of the rail¬ 
way receipt and must include the officer who is 
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ebown in the conditions on the back of the 
railTvay receipt to receive the notice of claims, 
as I have pointed out earlier in the course of 
the judgment. 

[41] Having aniiously considered all the cases 
relied upon by Mr. N, C. Ghosh in the course of 
bis able and exhaustive argument I am of the 
opinion that the law has been correctly laid 
down in the two Pull Bench cases referred to 
above in the Maharaja Vhiraj Kameshioar 
Singh'& case, 12 Pat. 67; (A.I.R. (20) 1933 Pat. 45). 

[42l I would answer the questions as follows: 
(l) The requirements of 9. 77 read with s. 140, 
Railways Act, are satisfied by serving a notice 
within the prescribed period on the Chief Com- 
mercial Manager or any other subordinate officer 
of a Railway company owned by the Government 
provided it is established as a fact that the Railway 
company by its course of business or the terms 
of the contract between the parties has held out 
a particular official as competent to deal with 
the claims on receipt of notice to him. ( 2 ) The 
case of Bhimraj Srilal, 5 Pat. 488 : (a, i. r. (13) 
1926 Pat. 413), to the extent that it takes a con¬ 
trary view, w’ss incorrectly decided and the case 
of Maharajadhiraj Kameshwar Sir,gh Baha¬ 
dur, 19 pat. 67 : (A. I. R. ( 20 ) 1933 Pat. 45), was 
correctly decided. 

Meredith J. — I entirely argee and have 
nothing to add. 

Mahabir Prasad J. — I agree. 

D.H. Answers accordingly. 
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Mamohar Ladd akd Imam JJ. 

Shiveshwar Prasad and another — Defen¬ 
dants — Appellants v. Parmeshwar Prasad 
Chaudhry, Plaintiff and others—Defendants 
— Respondents. 

A. F. A. D. No. 271 of 194G, Decided on 20th 
November 1947, from decree of Addl. Dist. Judge, 
Patna, D/- 28th Jacnary 1946. 

Bihar House Rent Control Order (1942), S. 13 — 
Bihar Buildings (Lease, Rent and Eviction Con¬ 
trol) Ordinance (II [2) of 1946) — Bihar Buildings 
(Lease, Rent and Eviction) Control Act (III [3} of 
1947), Ss. 2 (h) and 11 — Order, Ordinance and Act 
not retrospective and not applicable to pending 
proceedings — Definition in S. 2 (h) not applicable 
to trespasser — ’Amount deposited on order of 
Registrar of High Court for staying execution of 
decree of eviction of lower Court pending appeal 
before High Court not to be considered payment 
of rent. 

The defendant was a tenant under a kabuliat from 
let November 1934 to 31st October 1935. On the expira¬ 
tion of the term the defendant held over as a monthly 
tenant. On 28th March 1941, the plaintiff served a 
notice on the defendant to vacate on 30th April 1941. 
On the defendant’s failure the plaintiff filed a snit for 
eviction on 3rd May 1941. The defendant claimed 
protection nnder the Bihar House Rent Control Order 


1942. the Control Ordin:inee II i'2j 1916 and tlx- Bibnr 
Building' (Lease, Rent and Lvio'.ion) Control Act. 1947: 

Udd, that (1) tlietie provisions were not rctrospeotivo 
ns there was no provision to make them i.pplicablo t < 
peniling proceeding? or for inferring a ncces.sarj re¬ 
trospective intendment : A. I. R (25) 1938 337 

nod A. I. R. (27) I9i0 Pat, 335 (F. B ), Ril. on; 
A. I. R. (23) l93i> P. C. 19, IjiS'.iiij.', [I’ara Qj 

(2) mrther tbe d<finition of 'tonaut' ns given in 

S. 2 (h) of the Ordinance of lOlC and of the Act of 
1947 could not avail the defendant as the defendanJ 
w.as a irespaiser from Ft .May 1941; [Para 12J 

(3) the amount deposited to tbe credit of the plaintiff 
decree-holder on th*- order of the R gistrar of tbe High 
Court for .staying execution of the decne of tbe Court 
below pending tbe appeal before tbe High Court could not 
be regarded as payment of ro.T. to the plaintiff under 
the OrdindDCe of 1940. The rights of the parties were 
subjudice and had to be finally decided after the second 
nppc-al had been heard by tbe FI gh Court. [Para II] 

S. X. Dutt and ranianiijrah Prasad — 

for Appellants. 

L. K. Jha, PaJ'shnari PtasaJ, Pa^'.niaii and S. .4 
Akui^d—fov Respondent®. 

Mflnohar Lall J. — This is an appeal by 
(Sefendants 1 and 2 who are aggrieved by the 
concurrent decisions of the Courts below decree¬ 
ing the suit of the plaintiO* for ejectment of tbe 
appellants from a portion of the house which 
was in their occupation as monthly tenants in 
the circumstances about to be narrated. The 
main question argued before us is whether tbe 
appellants are protected from eviction by tbe 
application of tbe Bihar House Rent Control 
Order of 1942 (hereinafter to be referred to as 
the Control Order) and the application of the 
Bihar Buildings Control Act, 1947 (hereinafter 
referred to as the Act) or its predecessor the 
Control Ordinance, 2 of 1940. 

[ 2 ] Tbe facts found may he shortly stated. 
Tbe plaintiff is tbe proprietor of 13 annas 1^' 
pies share in the bouse situated in tbe town of 
Patna, being Holding No. 75 of Circle No. 24, as 
the result of a decree in a partition suit between 
him and tbe remaining co-sharers. Tbe decree 
was obtained in 1939 and tbe piaintiCT got deli¬ 
very of possession on 13tb August 1940, by which 
be was put in possession of a separate takhta— 
with regard to tbe remaining 2 annas 10 ^ pies 
share a separate takbta was carved and allotted 
to tbe CO. sharers. 

[3] It has been found that one Abdul Hakum, 
who was in charge of the management of the 
house on behalf of the original owners inducted 
the defendants as tenants by a kabuliat dated 
27tb October 1934—the period of the tenancy was 
from 1st November 1934, to 3lst October 1936. 
On tbe expiration of the said term, the defen¬ 
dants held over as monthly tenants right up to 
the date when delivery of possession was ob¬ 
tained by tbe plaintiff for bis 13 annas and odd 
share. On 28 th March 1941, the plaintiff served 
a notice on tbe defendants to vacate bis portion 
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of the bouse by 30tb April 1941. As the defen¬ 
dants failed to carry out the terms of the notice, 
the plaintiff instituted the suit giving rise to 
this appeal on 3rd May 1941, in which he alleged 
that the defendants became trespassers from ist 
May 1941, and therefore liable to be evicted. The 
plaintiff also claimed arrears of house-rent at 
the cate of Rs. 50 per mensem from the date of 
delivery of possession up to 30tb April 1941, 
together with interest thereon, damages at the 
rate of Rs. 3 per day from 1st May 1941 to 3rd 
May 1941, the date of the institution of the suit 
and mesne profits in future till delivery of 
possession. 

U1 The defendants denied the validity of the 
notice and pleaded that their tenancy had not 
been determined as alleged by the plaintiff. 
They further pleaded that, with the permission 
and sanction of the original owners, they had 
constructed tw'O rooms and made some other 
improvements in the house at a cost of RS. 869-6*0, 
that they were paying rents and municipal taxes 
and that the original proprietors had also taken 
loans from them. As a result of accounting, 
they alleged that on ist September 1939, it was 
found that they bad overpaid the original pro¬ 
prietors to the extent of Bs. 408.13 0. The defen- 
danta further alleged that on a proper account 
being taken up to 30th June 1941, a sum of 
Rs 608 - 8.0 was still due from the owners of the 
house and, indeed, the plaintiff agreed to pay up 
these dues in April 1941. Hence, it was pleaded 
that so long as these dues were not paid the 
defendants could not be ejected. 

[ 5 ] The trial Court came to the conclusion 
that the notice served upon the defendants was 
valid and legal and that the accounts given by 
the defendants as to their dues from the plain¬ 
tiff was wrong and, as a matter of fact, nothing 
was due to the defendants. On these findings 
he passed a decree for the arrears of rent 
amounting to Rs. 367.14-6 with interest thereon 
in favour of the plaintiff, for damages at the 
rate of Rs. 2 per day from lat May 1941, till 2nd 
May 1941, and future mesne profits from the 
date of suit till recovery of possession or three 
years from the date of the decision, viz., 23rd 
December 1943 whichever happens first, to be 
ascertained in later proceedings and for eject¬ 
ment of the defendants. 

[6l The defendants appealed to the Addi- 
tional District Judge of Patna, who, by his deci- 
Sion dated 28th January 1946, dismissed the 
appeal and affirmed the decision of the trial 
Court. The judgment of the appellate Court 
shows that the only questions argued before him 
were as to the validity of the notice served 
upon the appellants and whether the plaintiff 
was liable to the sums alleged to have been 


over-paid by the defendants. The appellate 
Court, while agreeing with the trial Court, also 
thought that even if it was a fact that Ra. 869-8 0 
was still unpaid, the plaintiff was not bound in 
law to repay the same to the defendants. 

[7] Mr. S. N. Dutta on behalf of the appel¬ 
lants was not in a position to seriously contest 
the finding of facts concurrently arrived at by 
the Courts below. On a perusal of the judgments 
we are satisfied that it is impossible for us to 
interfere with them. 

[8] Mr. S. N. Dutta. however, argued that 
by the application of the provisions of the Con¬ 
trol Order the defendants are protected from 
eviction. The Control Order was extended to 
Patna on 24th April 1942, and reliance is placed 

upon 8. 13 of the Order which provides that : 

“No order for the recovery of possession of any house 
shall be made so loug as the teoant pays or js ready 
and willing to pay rent to the full extent allowable by 
this Order and performs the conditions of the tenancy. 

Let it be assumed that the provisions of 8.18 
are applicable to proceedings in the civil Court. 
The first difficulty that stands then in the way 
of the appellants is that the Control Order was 
cot in existence on the date when the suit was 
filed and. secondly, the bar of the Control Order 
was not pleaded at the time of the trial—the 
suit was decided on 23rd December 1943. Nor was 
the bar of s. 13 of the Control Order raised in 
appeal which was disposed of on 28th January 
1946. Mr. Dutta, however, contended that as this 
was a question of law, it could be raised for the 
first time in second appeal. The appellant, how¬ 
ever, can get relief only if it is held that the 
Control Order is retrospective. In Jagdamba 
Prasad Lalla v. Anadi Nath, 17 Pat. 460 : 
(A. I. B. (25) 1938 pat. 337) and in Tika Sao v. 
Hiralal, 19 Pat. 752 : (A. i. R. (27) 1940 Pat. 306 
F. B.), I endeavoured to lay down the principles 
that should be kept in view by the Courts when 
they are called upon to construe statutes which 
alter the existing law. Applying those principles, 
I am of opinion that the Control Order cannot 
be held to be retrospective in its Deration. 
There is no provision in the Control Order that 
the enactment will apply to pending proceedings 
nor can I conclude from any of its provi^ons 
that we must infer a necessary retrospective 
intendment. This is unlike the position in 
Mukharji v. Eamratan Kuar, 63 I. A. 47 : 
(A. I. R. (23) 1936 P. 0. 49), where their Lord^ipa 
held that the provisions of S. 26N, Bihar Ten¬ 
ancy Act were retrospective and were made 
applicable in the last Court of appeal. 

[9] Again, in the present case, the tenancy 
of the defendants was determined as the result 
of a valid notice to quit and, therefore, on and 
from ist May 1941, the defendants were in the 
position of trespassers. It may be observed that 
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as the plea in bar was not raised at the trial, 
there is no hndiEg in any of the Courts below 
whether the appellants were ready and willing 
to pay rent to the full extent allowable under 
the Control Order and perform the conditions of 
the tenancy. For these reasons I must overrule 
the first contention raised by Mr. S. N. Dutta. 

[30] Mr. 8. N. Dutta then argued that the 
app-ellants are protected from eviction by the 
operation of ordinance ll of l9-i6 and our atten- 
tion is drawn to the definition of “tenant” iu 
S. 2 (b) that tenant “includes a person continuing 
in possession after the termination of the tenancy 
in his favour.” Reliance is placed upon S. ii of 
the Ordinance which lays down the conditions 
upon which a monthly tenant, as the appellants 
were, can be ejected. It is provided by s. ii (i) 
(a) that a monthly tenant can be ejected only 
for non.payment of rent or for a breach of the 
conditions of the tenancy and so on. This Ordin- 
ance came into force on ist October 1946, that is 
to say, after the appeal was disposed of by the 
learned District Judge. For the reasons given 
above, I am unable to hold that this Ordinance 
has any retrospective effect. 

[11] Mr. L. K. Jha, who appears for the res- 
pondent, also argued that even if the Ordinance 
of 1946 is assumed to be applicable, the defen¬ 
dants cannot derive any advantage, because 
they, on the findings arrived at, have not paid 
any rent to the plaintifi' ever since the I3th 
August 1940, up to the date of the hearing of the 
appeal before this Court. The learned advocate 
•for the appellants submitted in reply that in 
(pursuance of the order of the Registrar of this 
jCourt, the execution of the decree for eviction 
^was stayed on the appellant’s depositing a sum 
jof Rs. 3,000 and that, as the defendants have 
Ideposited that amount to the credit of the 
Idecree-holder in the Court below, it should be 
held that the defendants have paid rent to the 
plaintiff. I am unable to agree with this con¬ 
tention of the appellants because the amount 
deposited was merely a rough figure arrived at 
by the Registrar fixing the terms upon which 
the execution of the decree should be stayed. 
The rights of the parties were sub judice and 
had to be finally decided after the second appeal 
has been heard On this ground also the defen- 
dants are not protected from eviction. 

[12] Mr. L. K. Jha also argued that the defi¬ 
nition of the word "tenant”, as given in S. 2 (h) 
of the Ordinance of 1946, cannot avail the appel¬ 
lants because ever since the ist May 1941, 
the defendants were not tenants but tres¬ 
passers in possession of the portion of the 
house belonging to the plaintiff. This argument 
ia well founded because I do not find any ex¬ 
pression in the Ordinance which would force me 


to apply this artificial definition of the word 
tenant to the state of affairs which did not 
exist on the date when the cause of action arose 
and when the suit was fifed or when it was 
decided or when the appeal was decided by the 
lower appellate Court. 

[13] It may be observed that Ordinance ll of 
1911) was not in force on the date whi n the lear¬ 
ned District Judge disposed of the appeal and 
is not in force fo-day when we arc disposing of 
the second appeal. This is an additional ri'ason 
why Ordinance II of l9iC cannot bo applied in 
favour of the appellants. 

[14] Mr. S. N. Dutta then relied upon the 
Act of 1947, w'hich admittedly is in force to-day, 
upon the definition of the term “tenant” in 
S. 2 (h) and on the provisions of s. 11 (i) (a) 
thereof. These provisions are exactly the same 
as have been examined by me while considering 
the application of Ordinance li of 1040 and for 
the reasons given above, I must hold, in the 
first place, that the Act has no retrospective 
c-ffect and, secondly, that neither S. 2 (b) nor 
S. 11 (l) (a) of the Act can be of any avail to 
the appellants. The result is that the appeal 
fails and must be dismissed wdth costs. 

[ 15 ] Imam J—I have bad the advantage of 
seeing the judgment which my learned brother 
proposes to deliver and I agree that the appeal 
must be dismissed. The only point which has 
been urged in the appeal is that the decision of 
the trial Court directing the appellants to vacate 
the house within one month from the date of 
that Court’s order failing which delivery of pos¬ 
session would be effected through civil Court 
was without jurisdiction having regard to 
the provisions of the Bihar House Control 
Order, 19-12, and the Bihar Buildings (Lease, 
Rent and Eviction) Control Act, 1947. The rele¬ 
vant provisions of the Order and the Act are to 
be found in clause 13 of the Order and s. ll of 
the Act. Clause 13 of the Order skates : 

‘‘No order for the recovery of posseseion of any 
house shall be made so long as tbe tenant pays or is 
ready and willing to pay rent to tbe full extent allow¬ 
able by this Order and performs tbe conditions of the 
tenancy.” 

Section ll (i) of the Act is as follows ; 

“Notwithstanding anything contained in any agree¬ 
ment or law to the contrary and subject to tbe provi¬ 
sions of S. 12, where a tenant is in possession of any 
building, be shall not be liable to bo evicted therefrom, 
whether in execution of a decree or otherwise, except 
(a) in tbe case of a month to month tenant, for non¬ 
payment of rent or breach of the conditions of the 
tenancy, or for sub-letting the building or any portion 
thereof without tbe consent of tbe landlord, or if he is 
an employee of the landlord occupying the building as 
an employee, on bis ceasing to be in such employment; 
and.” 

[ 16 ] I shall first consider whether cl. 13 of 
the Order is a bar to the decision of the trial 
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Court directing the defendants to vacate the 
building and on their failure to do 30, deli¬ 
very of possession 'would be ett'acted through 
Court. I’or the purpose of this case I shall 
assume that clause 13 of the Order does apply 
to proceedings of a civil Court. I would i how¬ 
ever, make it clear that I am not deciding that 
this clause of the Order does apply to pirocsed- 
ings of a civil Court. In my opinion the most 
important words of clause 13 of the Order 
are : “so long as the tenant pays or is ready 
and ■^•illing to pay rent to the full extent 
allowable by this Order”. The principal 
defence was that the defendants, with ihe 
permission and sanction of the original owners, 
had constructed some rooms and made certain 
improvements in the bouse at the cost of a 
certain sum of money and that they were 
paying rents and municipal taxes and that the 
original proprietors bad taken certain loans from 
them. After accounting, it was found on 1 st 
September 1S39 that the defendants had overpaid 
a certain sum of money to the original proprie¬ 
tors. It was further alleged by the defence that 
on an account being taken up to 30tb June 
1941, something more than Rs. 500 'ss'as found 
still due from the owners of the house and 
that the plaintiff had agreed to pay up these 
dues in April 1941. This defence bad been dis- 
believed by the trial Court as well as by the lower 
appellate Court. As to whether the defendants 
bad been paying rent and municipal taxes that 
was a question of fact. It has been held by both 
the Courts below that they had not been paying 
the rent. The very defence taken up by the 
defendants clearly shows that they never plea- 
ded before the trial Court that they were ready 
and willing to pay the rent to the full extent 
allowable by the Order. It follows, therefore, 
that^ cl. 13 of the Order could hot stand in 
the way of the trial Court deciding that 
the defendants must vacate the house and 
that on their failure to do so delivery of posses- 
sion would be made through the Court. If cl. 13 
of the Order were at all to apply, it must be 
found that either the defendants had paid the 
rent or they were ready and willing to pay the 
same. Since neither of these circumstances had 
been established the aforesaid clause of the 
Order was not applicable. Besides, as my lear¬ 
ned brother has pointed out. neither before 
the trial Court nor before the lower appellate 
Court was it ever pleaded that the said clause 
of the Order was applicable. 

[173 Section 11 of the Act also is not appU- 
cable, for, on the findings, the defendants were 
tenants from month to month and had not paid 
the tent. If I have understood the aubmisaions 
of Mr. Dutta correctly, they amount to this that 


since the appeal in this Court was a continuation 
of the suit the provisions of S. 11 were applioa- 
ble. Until the appeal in this Court was decided, 
it could not be said that the suit had been finally 
decided against the appellants. I am of opinion, 
however, that cl. (i) of this section provides 
generally that a tenant shall not be evicted 
whether in execution of a decree or otherwise 
subject to the exceptions mentioned in that 
clause. The appellants were tenants from month 
to month and on the findings they had not paid 
the rent. Accordingly the exception mentioned 
in sub-cl. (a) of cl. (l) of the section was 
applicable and the appellants were not protected 
by the general provisions of cl. (1). 

[183 I agree with the judgment of my learned 
brother and I have expressed my opinion in 
view of the submission made by Mr. Dutta. 

Tj Tj Apptctt disviissBdt 
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Ram Lakshman Janki Ji and — 

PlaintiffAppellants v. Makund Lal Sahu 
and others — Defendants — Respondents. 

A. F. O. D. No. 56 of 1945. Decided on 6th May 
1948, from decision of Sub Judge, Bbagalpur, D/-2l3t 
Novorober 1944. 

(a) Civil P. C. (1908), O. 2. R. 2 - Test to decide 
whether O. 2, R. 2 is bar to later suit is whether 
cause is different—Earlier suit by plaintiff as lessor 
to eject defendants on termination of ‘/nancy -- 
Later suit on title and seeking to eject defendants 
as trespassers—Later suit held not barred. 

The test to decide whether B. 2 is a bar to the later 
suit la whether the cause of action is the ^Mme^or 

^*¥he*eailier suit was brought by the plaintifl as lessor 

to eject the defendants on the allegation that they were 

tenants and the tenancy bad terminated on 

of notice to quit. The alleged lease not being 

the suit was dismissed. The o* 

suit for a declaration of title to and for 

the very property by dispossessing therefrom the defen 

dants as trespassers: aa it 

Held that the subsequent suit was in 

was based on a cause of «tion diaerent from that n 

the earlier suit: 8 Mad. 620 (P. C-b/l (P^d, 

A. I. R. (6) 1919 Mad. 743 and 23 Mad 
A. I R. (9) 1922 P. C. 23 and A. I. B- (9) 

412, Discing. no R -2 

Annotation : {’44-Com.) Civil P. •> • • ’ ’ 

N. 28. Pt. 1. . 

(b) Civil P. C. (1908). O. 23, R. I - 
court-fee not being paid, plainliif omitting ^ ^ 
amending plaint without 
Omission does not bar Ire^ 

claim—Civil P. C. (1908), O. 7, Rr. U & >3- . 

Where requisite court-fee not being j^id m 
a claim, the plaintiS omits that claim by/mending th^ 
plaint sneh omission is not withdrawal oi the c^« 

without the permisaion of the anch a 

suit in respect of that claim under R. 1 (3). In 9»cn a 

case, the claim never comes before the I5j 

Annotation: (’44-Com.) Civil P. C., O. 23. B. 1. N. L 
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Uahiibir I'ra^ad, il. Tlahman, S. C. Sinha ana 
K. r. Sulul —for Appellants. 

Lachmi Karain Sxnha, liinnanngrcih T'rasad anii 
R. P. Katriir — icT Respondents. 

Reuben J. — This appeal had been filed by 
the plaintitTB agaiust a decision of the Subordi- 
catd Judge of Dbagalpur, dismissing their suit 
on a preliminary ground. 

[2] The suit is one for a declaration of titlQ 
to and for recovery of jxjssession of certain pro¬ 


perty in llhagalpur Town Ly dispossessing there¬ 
from defendants l to 3, defendants first party. 
The suit has been dismissed as being non.main¬ 
tainable by reason of a previous suit brought by 
the plaintitTs as lessors to eject the defendants 
first party from this very property, on the allega- 
tiou that they were tenants and the tenancy had 
teen terminated by the expiry of notice to quit. 

[3] The relationship of the parties w’iil appear 
from the following skeleton genealogy: 


Madho Lal s>.\Ht. 


I 

Girdbari I.al Sabu 


I 

Banwari Lal Saha 
(Married Jasoda Sabu) 

I 

Hira Lal 9tibu 


Bebaii Lal Sabu 

I 

Dwairka Lal Sabti, 
Sebait of Plaiotif! 1 


Mt. Sita Sabu 


Sunder Lal Sabu, 
Defendant b 

I 


1 

Mt. Sabodra 
Sabu 


Makundi Lal Sabu, 
Defendant 1 


I 

Anti Lal Sahu. 
Defendant 2 


I'arsan Lal Sahu 

I 

Jago Lal Sahu, 
PiaiDti fl 2 

1 

Mt. -laaoda Sabu 

Gordo Lal Sabu, . 
Defendant 4 


Santi I-al Sabu, 
Defendant lb 


According to the plaintiffs the houses in suit 
belonged to Giridbari Lal Sahu, w'ho w'as sepa¬ 
rate from his brothers; on hie death they pissed 
to his SOD Banw'ari Lal, and on Banwari’s death 
to Hari Lil; from Hari Lal, the property passed 
to his mother Jasoda, and hnally on Jasoda's 
death to Dwarika Lal and Jago Lal plaintiff 3, 
as next reversioners. 

[ 4 ] In the former suit, Title Suit Ko. 10 of 
1939, they sought for the ejectment of the defen¬ 
dants ffrst patty on the allegation that they bad 
entered into possession of the property on a lease 
granted to them by Dwarika Lal. Plaintiff 1 
was an idol in whose favour Dwarika Lal exe¬ 
cuted an arpannama on 27th April 1937, in res- 
X^ect of bis eight anna share on 9th May 1938. 
Defendants 4 and 5, defendants second party, 
were impleaded because in the reply given by 
the defendants first party to the notice'to quit, 
they claimed the title to the property to be 
vested in themselves along with defendants 
second party. According to their reply, Banwari 
Lal died leaving no issue and was succeeded by 
bis widow Jasoda, and after her death the defen¬ 
dants first and second parties succeeded as 
sister’s sons of Banwari Lal and are in possession. 

[ 5 ] In the plaint in Title Suit NO. 10 of 1939 
the plaintiffs set out their title as described 
above in addition to the facts necessary for a 
suit for the ejectment of an ex-tenant. The 
relevant reliefs prayed for were: (1) That the 
plaintiffs be adjudged to be proprietors of the pro¬ 
perty in suit and the defendants first party to be 
tenants in respect of it: ( 2 ) That it be adjudged 
that defendants have no right to retain posses¬ 


sion since the expiry of the notice to quit. 
(8) On adjudication of the above point?, plaintiffs 
be put in direct possession. Alternatively, if the 
Court finds the lolationsbip of lessor and lessee 
not to be established, plaintiffs be given a decree 
for the recovery of possession on the adjudica¬ 
tion of their title. 

[6] As framed the plaint was an ordinary 
title suit, but the court-fee paid on it was that 
payable under 8. 7 (xi) (cc), Court-foes Act, on a 
suit to eject an ex-tenant. The suit was subse¬ 
quently converted into a suit of this kind by the 
omission from the first relief, of the pj^ayer for 
the adjudication of the plaintiffs’ title and, from 
the third relief, of the alternative prayer. At the 
same time that these amendments were made, 
defendants second party were properly expunged 
from the record. 

[ 7 ] The parties went to trial on issues rele- 
vant to a suit of this kind. Parties were allowed, 
however, to adduce evidence on the question of 
title. The suit was finally dismissed on 30th 
September 1939; the Munsif holding that the al- 
leged lease had not been made out—a finding 
sufficient by itself to dispose of the suit. The Mun¬ 
sif went on to consider the question of title, which 
he decided in favour of the plaintiffs, but he 
rejected the contention that, following Moham¬ 
mad Yusuf V. Mohammad Waheed, 161 I, 0. 
585 : (A. l:r. (23) 1936 Pat. 147), the plaintiffs 
should get a decree for ejectment on the basis of 
their title. 

[8] After this the plaintiffs brought the pi-e- 
eent suit on substantially the same pleading, 
asking for a declaration of their title to the land 
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and for the recovery of posaession. There are 
two more plaintiffs, persons to whom portions of 
the eight anna interest claimed by plaintiff 2 
are said to have been transferred since the in- 
stitution of Title Suit No. 10 of 1939. 

[9] The first Additional Subordinate Judge, 
Bhagalpur, has held this suit to be barred under 
the provisions of 0. 2, R. 2 and O. 23, R. 1, Civil 
P. C. Hence, the present appeal. Order 2, R. 2, 
is as follows : 

"(1) Every suit aball include the whole oi the claim 
wbicli the plaintiff is entitled to make in respect of the 
cause of action; but a plaintiff may relinquish any 
portion of bis claim in order to bring the suit within 
the jurisdiction of any Court. 

(2) Where a plaintiff omits to sue in respect of, or 
intentionally relinquishes, any portion of his claim, bo 
shall not atterwards fiue in respect of the portion so 
omitted or relinquished. 

(31 A person entitled to more than one relief in res¬ 
pect of the same cause of action may sue for all or any 
of such reliefs; but if he omits, except with the leave 
of the Court, to sue for all such reliefs, he shall not 
afterwards sue for any relief so omitted. 

Explanation, or the purposes of this rule an obli¬ 
gation and a collateral security for its performance and 
successive claims arising under the same obligation shall 
be deemed respectively to constitute but one cause of 

action.” 

It 19 identical in terms with Rule 34, Ceylon 
Procedure Code, which was interpreted by their 
Lordships of the Judicial Committee as follows 
in Payana Reena Saminathan v. Pana Lana 

Palaniappa, 411. A. 142 (P. c ): 

“Their Lordships are of opinion that the learned 
Judge took an erroneous view of the object and mean¬ 
ing of this section. It is directed to securing the exhaus¬ 
tion of the relief in respect of a cause of action, and not 
to the inclusion in one and the same action of diffe¬ 
rent causes of action, even though they arise from the 
same transactions. The first part of the clause makes 
It incumbent on the plaintiff to include the whole of his 
claim in his action. The second portion makes it incum¬ 
bent on him to ask for the whole of his remedies The 
final paragraph, in their Lordships’ opinon. is not inten¬ 
ded to be an illustration of the foregoing provisions 
but a substantive enactment, making an obligation and 
a collateral security for its performance (which would 
otherwise be two independent causes of action) one 
cause of action for the purposes of the section.” 

On this view of the section their Lordships held 
that a party, who sued unsuccessfully on a 
hand-note which had become unenforceable 
owing to an innocent act, could sue to recover 
the unpaid balance of the debt, for the satisfac¬ 
tion of which the band-note has been executed. 

tlO] The test to decide whether O. 2, R. 2 
is a bar to the later suit is whether the cause 
of action is different. This was the test adopted 
in Rajah of Pittapur v. Suriya Ram, 12 I. A. 
116: (8 Mad 620 P. O.). Applying this test to the 
present case there is no doubt that O. 2 R. 2 is 
not obstacle, for the cause of action in the 
earlier suit was based on the alleged lease and 
arose ex contractu whereas the present suit is 
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based on the plaintiffs* title and seeks to eject 
the defendants trespassers. This conclusion fol¬ 
lows, in my opinion, from the provision made 
in the Court-fees Act for a special court-fee for 
a suit to eject an es-tenant, and in S. 116, Evi- 
dence Act to simplify the issues in such a suit. 
Under the latter section, the main issue in 
the suit is whether there was a lease as 
alleged by the plaintiff. If there was not, the 
suit must fail. If there was, the defendant 
cannot challenge the title of the plaintiff and 
the plaintiff is entitled to a decree, pro- 
vided be succeeds in establishing that the 
tenancy has terminated. Such a suit being simi¬ 
lar [sic] than a suit for ejectment on a finding 
of title, the Court-fees Act provides for a lower 
court-fee. If this provision is to be effective, the 
plaintiff must be assured that in the event of 
bis failing in such a suit, it will be open to him 
to sue for the same remedy on a finding of his 
title. Unless this is so, dishonest tenants may 
compel him to sue on his title by frivolously 

raising questions of title. 

[11] A Division Bench of the Madras High 
Court dealt with a case somewhat similar to 
the present case in Mangalathammal v. Veera- 
appa Goundan, A. I. R. (6) 1919 Mad. 743: 
(62 I. C. 813). Applying the test mentioned above, 
they held that the subsequent suit was not bar¬ 
red. Mr. P. R. Das has tried to distinguish that 
cose on the ground that the pleadings in the two 
suits were mutually destructive and so could not 
have been combined in a single suit, seeking relief 
on the termination of the lease and alternatively 
on title. The contention is based on the remarks 
made by Sadasiva Aiyar J. in dealing with an 
argument based on s. 42 of the old Code 
of Civil Procedure, corresponding to 0. 2 
R. 1 of the present Code of Civil Procedure-, 
requiring the suit to be framed "so as to afford 
ground for final decision upon the subjects in 
dispute and to prevent further litigation concern- 
ing them," It was in this connection that he said 
that it should be considered whether it was 
practicable to have framed the first suit by 
alleging the facts put forward in the second suit, 
without the evidence respectively on the two sets 
of facts being mutually destructive. He did not 
find it necessary to apply this test to the case 
before him however. 

“because in the present case the title put forward 
in the first suit (based on the contractual relationship 
of landlord and tenant) and the title put forward in tbe 
present suit (the title as one of the three heirs of the 
last male owner) constitute different causes of action. 
Far from the two sets of facts being inoonsistent. 
it would appear that they were consistent witl> 
each other, for Spencer, J. notes that there 
would have been no objection under o. 2, R. 3 
to the joinder of causes of action in the two suits. 
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[19] ParambxUh y[anakkal v. Vuthenijiithtl 
Moosatnu, 96 Mad. 406, waa a similar case in which 
it was held ibat a suit to redeem a kaoara (mort¬ 
gage), dismissed on the ground that the demise 
was invalid, will not bar a subeequent suit for 
the declaration of title to recovery of possession. 
In the opinion of their Lordships, the cause of 
action based on contract in the earlier suit was 
quite distinct from the cause of action based on 
title in the later suit. 

tl3) Muhinntnad Hajlz v. Muham¬ 

mad Zakriia,i9 l. a. 0: (a, I. R. I'*) 1922 P. 0. 23) 
and Kishan A’araiu v. Paliimal, 60 i. a. 115: 
(A. I. R. (9) 1923 P. C. 419). cited by Mr. P. R. 
Das, are distinguishable on the facts from the 
case before us. They were both cases in which a 
simple mortgage bond provided for periodical 
payment of interest, subject to the condition that 
if the interest remained unpaid for a certain 
period, the mortgagee would be entitled to sue 
either for the arrears of interest due or for the 
whole amount due under the bond. In both 
cases there was default in the payment of interest 
entitling the mortgagee to proceed under this 
clause, and be elected, after the date for the pay¬ 
ment of the bond itself bad expired, to sue only 
for the arrears of interest due. When subse. 
quently. be attempted to sue to enforce the 
bond, it was held that O. 2, R. 3. Civil P. C. 
operated to bar the suit. As explained by 
their Lordships of the Judicial Committee in 
the later case, the decision proceeded on the 
explanation to O. 2. R. 3, under which a per¬ 
sonal claim for the mortgage money under the 
mortgage and the enforcement of the security 
for the debt are to be regarded as one and the 
same cause of action. They pointed out that, 
if the mortgage bad provided as mortgages in 
England always do, for an independent obliga. 
tion to pay the principal and interest, a suit 
brought to obtain personal judgment in respect 
of interest alone would not, by reason of this 
rule, have operated to prevent a subsequent 
claim for the payment of the principal, because 
"in such a case the cause of action would have 
been distinct.'* 

[14] This brings me to the 0.23, R. i, the rele¬ 
vant provisions of which are : 

‘‘(1) At aoy time after the institution of a suit the 
plaintiff may, as against all or any of the defendanta, 
withdraw his suit or abandon a part of his claim. . . . 

(3) Where the plaintiff withdraws feomi a suit or 
abandons part of a claim, without the permission refer¬ 
red to in sub-rule (2), be shall be liable for such costs 
a~ the Court may award and shall be precluded from 
instituting any fresh suit in respect of such subject 
matter or such part of the claim. 

[16] It is pointed out that a claim on the basis 
of title was put forward in the plaint of title suit 
10 of 1939, as originally framed, and was with. 
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drawn by the amendments above mentioned, 
without the i^rmissioo of the Court. The answer, 
to my mind, is tha: tbu claim in qucstiuu never 
came before the Court, becauEO the re.iuiaite' 
court.ice was never puid. Uuco the court-fce is 
paid and other defects in the plaint are removed, 
it can only be dismissed or withdrawn or disi>03- 
ed of in the other ways provided ly the Code. 
But, if the court-fee is not raid, it is liable to be 
“rejected, and the rejection does not Lur the 
bringing of a fresh suit on the ‘-ame pause of 
action (O. 7, Rr. ll and 13, Civil 1\ C.). 

[16] In this view of the matter, it is n >t ueces- 
eary to deal with Mr. P. R. Das’s contention 
based on certain pleadings in the plaint of Title 
Suit 10 of 1939. lie points out that according to 
that plaint the lease under which defendants 1 st 
party held was granted by Dwarika Lai alone. 
He argues from this that plaintiffs 3 and 3 must 
have been suing on their title, and cannot suo 
again on title. I cannot agree that, even after 
the amendment of the plaint in Title Suit lO of 
1930, plaintiffs 2 and 3 must be taken to have 
been suing on title. The notice to quit was given 
on behalf of all the plaintiffs. So it may be that 
the plaintiffs treated the defendants as holding 
under all the plaintiffs, either because Dwarika 
Lai acted on behalf of all the proprietors, or be- 
cause the other proprietors subsequently approved 
of bis action and accepted the defendants as their 
tenants. Another way in W’bicb it is possible to 
regard this matter is plaintiff 1 , the euccessor-in- 
interest of Dwarika Lai, was the principal plain¬ 
tiff, entitled to get a decree on proof of the lease, 
and the other two plaintiffs were joined to show 
that they approved of bis action, and to safe- 
guard their position as co-proprietors with plain¬ 
tiff 1. What exactly the facts wore do not appear 
because this is the bust time that this point has 
been raieed and the facts have not been invcsti- 
gated. 

[17] On the above grounds, I would allow 
this appeal, set aside the decree of the Subordi- 
nate Judge and remand the suit for disposal 
according to law. Our decision must not be 
understood as meaning that the reliefs sought in 
this suit are allowable in their entirety. Obvious¬ 
ly at least one of them, namely, the prayer for 
arrears of rent, is barred by reason of the pre- 
vious suit. For the purposes of this appeal, it 
was not necessary for us to consider in detail 
each of the reliefs asked for, and they will have 
to be considered by the Court which tries the 
suit. The costs of the appeal will be costs in the 
case. 

Shearer J. —I agree. 

G.M.J. 


Appeal allowed. 
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A. I. R. (36) 1949 Patna 362 [G. N, 106.] 
Agarwala C. J. and Meredith J. 

Rajnanand Prasad — Appellant v. Gaya 
Prasad Ram — Respondent. 

Letters Patent Appeal No. 20 of 1917, Decided on 6th 
January 1948, from decision of Imam J., D/* 22Dd Janu¬ 
ary 19-17. 

(a) Limitation Act (1903), S. 14 -“Other cause of 
like nature” — Person following misconceived re¬ 
medy of suit It is not “other cause of like nature.” 

Where a person misconceives bis remedy and instead 
of proceeding by an application to set aside an execu¬ 
tion sale, brings a suit for redemption alleging that 
nothing was due to the defendant, and the suit is even¬ 
tually dismissed, the time taken in prosecuting the suit 
atid an appeal therefrom cannot be deducted under 
S. 14 in computing the period of limitation for an ap¬ 
plication to set aside a sale. In such a case the suit is 
dismissed not because the Court had no juriEdiction to 
entertain it or for any other cause of like nature but 
because the person misconceives tbe remedy that is 
open to him: A.I.U. (9) 1922 Mad. 417 and A. !• R. (15) 
1928 Bom. 323. R f on; 22 All. 248 (F.B ). Dissent. 

[Para 2] 

Annotation: (’42-Com.) Limitation Act, S. 14 N. 24. 

(b) Limitation Act (1908), S. 14—“Due diligence” 

_ previous Uiigation must be pursued with due 

diligence _ Appeal dismissed - Appellate Court 

pointing out that proper remedy was by way of ap¬ 
plication to set aside execution sale and not by 
way ot suit -Plaintiff persisting in attempting to ob¬ 
tain review of appellate decision instead of adopting 
course that was pointed out — It could not be held 
that plaintiff was pursuing litigation with due dili- 
-^ence after dismissal cf appeal: A-l R. (81) 1944 Pat. 
225, Rel on. 3) 

Annotation: (■42 Com.) Limitation Act, S. 14 N. 11. 

• P. B. Oangulij — for Appellant. 

Lalnara\n Sxnha — for Reepoudont. 

Agarwala C. J. — This is an appeal under 
the Letters Patent by tbe judgment-debtor against 
the decision of Imam J. upholding a decision of 
tbe Subordinate Judge reversing that of the 
Munsif. Tbe material facts are as follows ; The 
appellant executed a zarpesbgi in respect of 10 
bigbas of land to secure a loan of Rs. 5fil. By a 
■contemporaneous transaction the mortgaged land 
was settled with the mortgagors at a rent of 
R3. 99 a year. Tbe rent having fallen into 
arrears a suit for recovery of tbe arrears for the 
years 1339 to 134 2 Fasli was instituted in 1935. 
It was compromised on I2th March 1936. The 
terms of the compromise were that the suit was 
to be decreed in full unless tbe defendant paid 
Rs. 415 within a certain date. This condition was 
not complied with, with the result that tbe decree- 
holder applied for execution on 2l9t May 1938. 
The sale in execution of tbe decree was held on 
19th April 1938, and was confirmed in June. The 
present application to set aside tbe execution sale 
was made on 23rd May 1944, and is prima facie 
time barred. The appellant, however, seeks to 
exclude tbe whole of the period from 6th Septem¬ 
ber 1988 to 24th April 1944, for the following 


reasons. On 5 th May 1938, he instituted a suit 
for redemption of the mortgage alleging that no¬ 
thing was due under it by reason of the fact 
that the mortgagees bad wrongfully cut timber 
from the mortgaged land amounting in value to 
more than the mortgage debt. This suit was 
eventually dismissed by this Court in second 
appeal on 8th April 1943, on the ground that the 
remedy of the appellant was not by way of a 
suit for redemi^iipn but by way of an applica¬ 
tion to set aside the execution sale. On I9th July 
1943, an application was made for leave to^ ap¬ 
peal under the Letters Patent from the decision 
of this Court. This was converted into an ap¬ 
plication for review on lith August 1943 and 
was eventually dismissed on 24th April 1944. 

[2] There are two clear reasons why the ap¬ 
pellant is not entitled to exclude the period 
which he seeks to exclude in computing the period 
of limitation for the application to set aeide the 
execution sale. In the first place the suit for re¬ 
demption was dismissed, not because the Court 
had no jurisdiction to entertain it, or for any 
other cause of a like nature, but because the ap¬ 
pellant bad misconceived the remedy that was 
open to him. It is contended, however, that even 
when the plaintiff fails in a suit by reason of his 
own misconception of the remedy open to him, 
he is entitled to exclude the period spent in pro¬ 
secution of litigation under S. 14, Limitation Act, 
by reason of the language of that section which 
provides for exclusion of time where the plain¬ 
tiff is engaged in prosecuting a proceeding in 
good faith in a Court which from defective jaris- 
diction, or other cause of a like nature, is unable 
to entertain it. The contention is that the words 
"other cause of a like nature" are sufficiently 
wide to include instances in which the failure of 
the plaintiff’s suit is due to the fact that the re¬ 
medy he sought is misconceived. For that pro¬ 
position, reliance is placed on a decision of the 
Full Bench of the Allahabad High Court m 
Mathura Singh v. Bhawani Singh, 22 ALL. 248: 
(1900 A.W.N. 64 F.B.). It was there held that to 
entitle a litigant to the benefit of 8. 14, Lim^ita- 
tion Act, it is not necessary that the cause wbic 
prevented the Court from entertaining the sui 
should be a cause which was independent 
beyond the control of the plaintiff. That deci¬ 
sion was dissented from by a Division Bench o 
the Madras High Court in Ganapathi Mudaltar 
V. Krishnamachari, 43 M. L. J. 181: (A.I.B. ( 
1922 Mad. 417), where the facts were more similae 
to those of the case before us. It was there ^1“ 
that, where a person misconceives his remedyi 
and. instead of proceeding by an application w 
set aside an execution sale, brings a suit whicn 
is eventually dismissed, the time taken in pco-i 
secuting the suit and an appeal therefrom can- 
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■not he ileclucted under S. U in oomputin^ the 
‘.period of limitation for an application to set ashie 
la sale. The same view was taken by the Bombay 
High Court in Hari Janardhxin Ltrnaije v. 
Krtshndji Balkrishua Bhate, ;30 Horn. L. R. 
724; (A I.R. (15) lO'i-i Horn. 3*29). 

[3] The second reason why exclusion of the 
time claimed in this case cannot bo allowed is 
that it cannot be said that the plaintitT was pur¬ 
suing the previous litigation with due diligence 
after his appeal had been dismissed by this Court 
and it had been pointed out to him that the nro- 
per remedy was by way of an application to set 
aside the sale, inasmuch as even after that the 
appellant persisted in attempting to obtain a re¬ 
view of that decision instead of adopting the 
'course that was pointed out to him. In Radhi- 
kishun v. Firm Sri Nitvas Ram Kumar, 23 Pat. 
14: (a.I.R. (31) 1914 pat. 225) it was held that, 
w’here a party persists in preferring an appeal 
which does not lie he is not entitled, in a subse¬ 
quent litigation, to the benefit of the period oc- 
cupied in the prosecution of the apiieal. It was 
pointed out that in such a case the appeal fails 
not because of any defect in the juriediction of 
the Court to entertain it, but that the failure of 
the appellant is due to his own fault in choosing 
a remedy not open to him. 

[ 4 ] On both these grounds the present appeal 
must fail and be dismissed with costs. 

[ 5 ] Meredith J.—I agree with what has been 
said by His Lordship the Chief Justice, and I 
am further in agreement with Imam J. that the 
two proceedings were not brought in respect of 
the same relief. 

R.G.D. Appeal dismissed. 


k, I. R. (36) 1949 Patna 363 [C.N. 107.] 

Aqarwala C. j. 

Akhouri Bikraviajit Persad and others 
— Petitioners'^. Girwar Prasad Naraia Singh 
—Opposite Party. 

Civil Revn. No. 952 of 1947, Decided on 30th July 
1948, from order of Addl. Sub-Judge, Palamau, D/- 4tb 
October 1947. 

V Court-lees Act (1870), S. 7 (iv) (c) and (v)-Appli- 
cability — Money decree against Hindu father — 
After his death name of son substituted in execu¬ 
tion proceedings — Property sold in execution and 
possession delivered to auction purchaser — Suit 
by son for possession on ground that debt by father 
was incurred for immoral purposes and notices of 
execution proceedings were fraudulently suppres¬ 
sed — Suit held governed by S. 7 (iv) (c) and not 
ty S. 7 (v). 

A money decree was passed against a Hindu father 
and after his death the son was substituted in his place 
in the execution proceedings and certain property was 
put up for sale and sold and possession was delivered to 
the auction purchaser. The son brought a suit for pos- 
eessioD of the property, alleging that the debt ir> respect 


of whioh the decree wa-? [>a?«l %sa. tor ini- 

luuril and lliorefore w.n 11 v, bind ng i»u liim. 

lie also alleged iLal LOl'ces ol t x>cu'.ioa pr;M 0 > dio^.’^ 
were fraudulent!? siipprers-vi and lu.iofarc h-. v.m^ nut 
bi.>und by the extonti'on euU- : 

ilrid, tbut Iho siri i^ivcrnf-d by hi. 7 (iv) (cl vud 
not by S. 7 (v). A decree pAr jC I by a u C jur'. 

wat jni V'-id but v »iJablc at the inst ance of the pirlies 
bavio;.,' the rij^ht' to ohallenuj it. Siniiinrly an txeci* 
lion ;ii!e was nicrely aoidable and ii 't v. id. H m.' o m 
the plaint.id svus not entitled to posios.sion of Iho pro 
petty sold in execution 01 the decree with-ut 
ailde the sale Oi ott-ilnin;.: a dcclartiiion that it was net 
binding on liinj, the suit for f ‘S?e :^ioii inv Ivod, by ne¬ 
cessary implication, a prayer tor a d- olarution ilmt the 
sale waa not operative auainsl Lmi : A. I. l». *4) 1917 
I'dt 108 and A. I. U. (29j 1942 Tat. ( U. lU'.. on; A. l.K. 
(2."») 1938 l\\t. 22 d'. 11 ). D.sUnj. [Para 2] 

Annotation : (‘44 C 'Ui) Court-fees Act, S. 7 (iv) 

N. 3, 1-t. G ; N G. 

Sarjoo Vrasad and I:. K. Sinhi - for Petit.oners. 

.1. H. Fa’chruddtn umf Sited Ilasian — 

for Oppjrilo Party. 

Order. — A money decree having loon ob¬ 
tained against the petiliouors’ father and he hav¬ 
ing died the petitioners were substituted in his 
place in the extoution proceedings, and tlu pro¬ 
perty now in dispute was put up for sale aud 
sold. Possession was delivered to the auclion- 
purebaser. The petitioners then instituted a suit 
out of which this application has arisen, alleging 
that the debt in respect of which the decree was 
passed was contracted for immoral purposes, 
and, therefore, not binding on them. They also, 
alleged that notices of the execution proceedings 
were fraudulently suppressed, and, that there- 
fore, they were not bound by the execution sale. 
The only relief they asked for w'as possession of 
the property which had been sold to the auction 
purchaser, and the question that has arisen is 
what court-fees are payable on the plaint. The 
plaintiffs have paid court-fee under S. 7 (v), 
Court-fees Act. The Court below has called 
upon them to pay court-fees under 9, 7 (iv) (c) 
of the Act. 

[ 2 ] The petitioners have relied on the Full 
Bench decision in Ramkhelawan Sahii v. Bir 
Surendra Sahi, IG Pat. 766 : (A. I. R. (25) 1938 
pat. 22 (F.B )), in which it was held that S. 7 (iv) 
(c) applies only to 

"declarations properly so called, such, for instance, as 
declarations of public status, or a declaration that the 
plaintifi holds a public office, or a declaration as to the 
meaning of a will or a trust deed or other public docu¬ 
ment. It has no reference to the kind of declaration in 
the sense of a finding of fact as to the plaintiff’s litle 
necessary for granting a decree foe possession." 

It has been contended that the present suit is 
not one for 8 declaration of the kind referred to 
in S, 7 (iv) (c). With regard to the observations 
cited from the decision of the Full Bench it 
must be remembered that that case was not one 
in which there was any bar to \be plaintiff ob¬ 
taining a decree for possession in the form of a 
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court sale or a decree. The decigion is an autho¬ 
rity for the point that was decided and not for 
other matters. There is certainly no indication in 
the judgment that it was intended to overrule the 
decision in Lagan Bart Kuer v. Khakhan 
Shigh, 3 pat. L. J. 92 ; (A. i. R. (4) 1917 Pat. 
108), which has been understood to be the law 
in this Court since 1917. It was there held that 
where, in order to succeed in a suit for possession, 
it is necessary for the plaintiff to obtain a decla¬ 
ration that a document or decree is vftid or in¬ 
operative, the court-fee to be paid must be 
calculated on the actual value of the property. 
The reason appears to be that in a suit in which 
the plaintiff claims possession, there is, by neces- 
rary implication, a prayer for cancelling a docu¬ 
ment or decree, or for a declaration that a decree 
or document is not binding on the plaintiff and 
the suit is governed by S. 7 (iv) (c). As w’as 
pointed out by a Division Bench in Ramautar 
Sao V. Ram Qohind Sao, 20 Pat. 780 : (a. i, R. 
(29) 1942 Pat. 60), the Court must distinguish be- 
tween voidable documents and wholly void do¬ 
cuments, and between declarations in the true 
sense and declarations so called, which are 
merely ffndings of fact necessary to give the 
plaintiffs relief. A decree by a competent Court 
is not void but merely voidable at the instance 
of parties who have a right to challenge it. 
Similarly, an execution sale is merely voidable 
and not void. If, therefore, a plaintiff is not en¬ 
titled to possession of property which has been 
sold in execution of a decree without setting 
aside the sale or obtaining a declaration that it 
is not binding on him, and he prays merely for 
possession, there is by necessary implicaticn a 
prayer for a declaration that the sale is not 
operative against him. In this view of the mat¬ 
ter, the decision of the Court below is correct, and 
this rule must be discharged with costs ; bearing 
fee, three gold moburs. 

D.H. Rule discharged. 


A. I. K. (36) 1949 Patna 364 fC. N. 108.] 
Agarwala C. J. And Meredith J, 

Md.Murtaza Hussain ayid another — Appel¬ 
lants V, Abdul Rahman and another — Res¬ 
pondents. 

Letters Patent Appeal No. I of 1947, Decided on 6th 
January 1949, from judgment of Ray J, D/- 19th 
December 1946. 

Evidence Act(1872), S. 92—Deed of sale acknow¬ 
ledging receipt of consideration—Passing of title 
made dependent upon passing of consideration 
CDoney—Evidence admissible to contradict receipt 
of consideration. 

A sale deed was as follows: “Xn exchange for tbo 
price of Ra. 100 settled ns the consideration for the 
sale the vendor has sold and exeooted the deed of sale 
in favoat of the vendee after realisation of the entire 


consideration in cash. Nothing remains due nowand Id 
his place has made him owner and has put him io 
possession. Now the exeootant, regarding the subject* 
matter of conveyance, or the consideration money, has or 
would have no right to lay any claim or concern what¬ 
soever against the aforesaid vendee. From this date the 
title of the vendee became permanent and perfect:" 

Held that the intention of the parties was that the 
passing of title should be dependent on the passing 
of consideration. But evidence was admissible for 
the purjKise of contradicting the recital in the deed 
acknowledging receipt of consideration money and 
showing that it was. in fact, not paid and S. 92 was 
not a bar to this: A. I. R. (25) 1938 Pat. 505, Bef. 

[Para 2) 

Annotation: (’46-Man ) Evidence Act, S. 92, N. 19. 

A. Seshishekhar Sinha—ioz Appellants. 

S. A. Saghir—lot Respondents. 

Agarwala C, J, —This is an appeal under 
the Letters Patent by the plaintiffs against the 
decision of Bay J. upholding the decision of the 
Court of appeal below reversing the decision of 
the Court of 5rst instance. The appeal has 
arisen out of a suit by the plaintiffs to establish 
their title to property which wag the subject- 
matter of a sale deed executed in their favour by 
defendants 3 and 4 on 23rd January 1941. Subse¬ 
quently, on lat September 1941, the same ven¬ 
dors executed another sale deed with respect to 
the same property in favour of defendants 1 and 
2 . Hay J. held, on a construction of the docu¬ 
ment, that it was the intention of the parties to 
the sale deed in favour of the plaintiffs that the 
passing of title should depend on the passing of 
consideration, the receipt of which was acknow¬ 
ledged in the recitals of the deed, but which 
had not in fact been paid. 

[2] The learned advocate for the appellants 
has referred us to a number of cases dealing 
with the question whether evidence other than 
the deed may be looked at for the purpose of 
ascertaining the intention of the parties. That 
question, however, does not arise in a case 
where, on the language of the document itself 
the intention of the parties is clear. The rele¬ 
vant portions of the document we are dealing 
with in the present case are as follows: 

‘*In exchange for the price of Re. 100 settled as the 
conaideraticD for the eate (the vendors) have sold and 
executed the dted of sale in favour of the vendees aitec 
realiaatioD of the entire consideration in cash m one 
lump sum for payment of miscellaneous debts to 

persons.Nothing remains due now and in ine^ 

place have made him owner and have put him in 

possession .Now the ezecutants* regarding he 

subject-matter of conveyance or the realisation 
consideration moneVi have or would have no right to 
lay any claim or ooncern whatsoever against the afore¬ 
said vendees. From this date the title of the vendee 
became permanent and perfect/* 

The view taken by Ray J. with which I res¬ 
pectfully agree, is that, on a consideration of 
the entire document, the intention of the parties, 
was that the passing of title should depend on' 
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the lasdtug of oouiiJeratlon. The Courta below 
have found aa a fact that, despite the recital 
acknowledging the receipt of the consideration 
money, it was not paid, and the only question 
that really requires consideration is whether 
evidence is admissible for the purpose of contra- 
diotiug the recital. That question has been deci¬ 
ded against the ap^'eUants by a decision of this 
Court which the advocate for the appellants 
himself cited: liiidha Mchiin Thakur v. Bipin 
BehMi Mttra, 17 rat. 3i8; (a. i. b. (35) 193S 
rat. 505) In that case it was held that there is 
nothing in S. 93, Kvidenoe Act to prevent a 
person from adducing evidence for the purpose 
of shewing that a recital in a deed is untrue. 
The tindiDg of fact in this case l^eiug that the 
consideration was not paid, and the proper cons¬ 
truction of the deed ^ing that the passing of 
title was dependent on the passing of considera¬ 
tion, the decision of Hay J. was entirely correct. 
The appeal must, therefore, be dismissed with 
costs. 

[3] Meredith J*—I agree. But 1 should like 
to take this opportunity to state my own view'. 
In a case like this, where we have to determine 
the terms of a contract, the question we have 
to ask is, what was the intention of the parties? 
In answering this, we have first to ask ourselves 
another quesMon; to ascertain the intention, are 
we confined to the terms of the document itself, 
or can we look to extraneous evidence? 

[ 4 ] The relevant sections of the Evidence Act, 
in answ'ering this second question, are 01, 92, 93 
and 95. Broadly speaking, subject to certain 
exceptions with which we are not concerned, 
S. 91 provides that, when the terms of the 
contract have been reduced to the form of a 
document, no evidence shall be given in proof 
of the terms of such contract, except the docu¬ 
ment itself, or secondary evidence of its contents 
in proper cases. Section 93, broadly speaking, 
lays down that when the terms of the contract 
have been proved in accordance with S, 9i, no 
evidence of any oral agreement or statement 
shall be admitted as between the parties for the 
purpose of contradicting, varying, adding to, or 
subtracting from, its terms, 

[4a] Section 93 deals with what are called 
'patent ambignities’, and says that, when the lan¬ 
guage used in a document is, on its face, ambiguous 
or defective, evidence may not be given of facts 
which would show its meaning or supply its 
defects. Section 95 deals with 'latent ambigui¬ 
ties’ as the phrase is, and says, when language 
used in a document is plain in itself, but is un¬ 
meaning in reference to existing facts, evidence 
may be given to show that it was used in a 
peculiar sense. The broad effect of these provi¬ 
sions is that, ordinarily speaking, in ascertain. 


ing tho intention of thu partied to the contract 
we are cocliued to coudtrning the doemnout 
itself. Tho principle id that, whore tho terms of 
an agreement are raduofed to writing, tho docu¬ 
ment itself, being constituted by the parti s as 
the exix>6itory oi their inteuliuns, is the only 
instrument of evidence in r* of that agruo- 
inont which the law will rtcoguuo. » b«i;g u- it 
exists for tbo purjxiso of evidence. Thi-s | rop 
tion remains true even where the language of 
the dociimoct is, on the lace of it, ambiguous or 
unmeaning, or Jeiectivu. 'Ih.i; is the result of 
S. 93. It is only wliOio there is a latent ambiguity 
within tho meaning of S. 95. that extraneous 
evidence can bo considered, 

[6] In Mihaii 'I'hakur \. Uii>in 

Behari MUra, 17 I'at. 319: (.\. I. R. (25) l9oH 
rat. 605), the late Sir Courtney-Terreil laid down 
two propositions: first, that evidonco is admis- 
sible to contradict, or vary the recitals in the 
document as opposed to the contractual or 
operative ttrms, tins dislinguishiog the rcCital 
part from the contractual part. Secondly, he 
says, if the terms of the document are ambi¬ 
guous, we can then turn to extraneous evidence 
in order to ascertain the intention of tho parties. 

[o] In my opinion, both these propositions 
are expressed somewhat too broadly. 1 agree 
that the recitals can be contradicted, but only 
when the correctness of the recitals is in issue. 
They cannot be contradicted, in my judgment, 
for the direct and only purpose of deriving an 
inference with regard to the contractual inten* 
tions of the parties. That this is so is, 1 think, 
supported by illustration (d) to S. 91. It is : 

*'A contracts in writing with B for the delivery of 
indigo upon certain terms. The contract mentions the 
fact that B bad paid A the price of other indigo con* 
traded for verbally on another occasion. Oral evidence 
is offered that no payment was made for the other indi¬ 
go. The evidence is admissible." 

There is a clear implication here that oral 
evidence with regard to non-payment of the 
amount due upon the contract itself, if the con¬ 
tract said it was paid, would not be admissible. 

[ 7 ] With regard to the other proposition, Sir 
Courtney-Terrell did not go into the distinction 
between patent and latent ambiguity, and I 
think the proposition laid down by him bas to 
be qualified by the addition, "provided the 
ambiguity is latent, not patent." The distinc¬ 
tion is not always appreciated. A patent ambi¬ 
guity is one which becomes apparent from a 
reading of the document alone. For example, if 
the document says "I sell my house for 100 gui¬ 
neas, that is 110 pounds," the ambiguity is appa¬ 
rent on the face of the document because loO 
guineas ia 105 pounds and not 110 . In such a 
case, where the terms of the document are ambi. 
guous, other extraneous evidence is not admis- 
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Bible to explain wbat was meant, Where the 
ambijiuity is latent, the terms of the document 
are perfectly clear and unambigaous in them¬ 
selves. No ambiguity can become apparent until 
they are considered in relation to existing facts. 
For example, taking Illustration given in the 
Evidence Act, if the document says, “I sell my 
house in Calcutta,” but it is shown that I have 
no bouse in Calcutta, but I have a house in 
Howrah, evidence is admissible to show that the 
house in Howrah was meant. It is clear from 
this that evidence to contradict or vary the re¬ 
citals is admissible in such a case, because it is 
only by contradicting the recital that the ambi- 
guity can be made apparent. That is a case 
where the correctness of the recital is in issue ; 
and evidence is admissible to show it is incor¬ 
rect, not for the direct purpose of making an 
inference as to intention, but for the purpose of 
making the ambiguity apparent. Once the ambi¬ 
guity has been made apparent in this w’ay, then 
external evidence can be let in and considered 
to clear up the ambiguity and show what was 
the intention of the patties. . 

[8l Bearing all this in mind, let us turn to the 
present case. Hay J. on a consideration of the terms 
of the document alone, has taken the view that 
the intention of the parties was that the receipt of 
consideration and the transfer of title suould be 
simultaneous, or. as he says, 'contemporaneous, 

I agree with that view because it is clearly 
stated that the sale is made in exchange for the 
price, and the vendee is made owner and put in 
possession, as the document says, ‘‘after realise- 
tiOD of the entire consideration money in cash.” 

[ 9 ] I think, however, one should go further, 
The recital in the document that the entire con- 
eideration had been received is an incorrect 
statement of the state of aEfairs at that time. It 
is admitted that the consideration bad not been 
paid and never has been paid. It is permissible, 
on the principles I have expressed already, to 
show the incorrectness of this recital, because 
the incorrectness of the recital shows a latent 
ambiguity. Once it is shown that what is stated 
in the document, though clear in itself, is not 
correct in relation to the existing circumstances, 
or unmeaning in reference to existing facts, then 
the problem arises as to what, by making these 
incorrect statements, the parties really meant. 
The statements being incorrect a latent ambi. 
guity arises. In this view, there is latent ambi- 
guity in the present document, and that being 
so, we are, in my view, entitled to turn to ex¬ 
traneous evidence. Once we can do that, we can 
take into consideration the fact that the consi¬ 
deration was not'T)aid, as bearing on the tnUn- 
tion of the parties, and we can also take into 
oonsideratioD two other admitted facte, that the 


vendor retained the sale deed all along and 
never made it over to the vendee, and possession, 
though stated to have been delivered, was never 
delivered. Indeed, in the present case, the plain¬ 
tiffs clairh not only possession but mesne profits. 
These facts strengthen the conclusion that the 
intention of the parties was that there should be 
no transfer of title upon registration unless and 
until consideration had been paid. 

fiol On a pure construction of the document,, 
itself the appeal must fail, but it must doubly 
fail if we consider the external circumstances in 
view of a latent ambiguity. 

Appeal dismissed. 


A. I. R. (36) 1949 Patna 366 [C. N. 109.] 

Agarwala C. j. 

Ganga Prasad and another — PetiHonet& 
V. Sm. Girja Devi—Opposite Party. 

Civil Revn. No. 986 of 1917, Decided on 30th .Tuly 
1948, from order ol Munaif. Ist Court, Patna, Vp lltU 
October 1947. 

Civil P. C. (1908), O. 7, R. 11 (c) — Rejection oi 
plaint for non-payment of court-fee—It cannot be 
restored under S. 151 —Proper procedure for resto¬ 
ration is by way of review upon payment of proper 
court-fee—Civil P. C. (1908). S. 151; O. 41, R. 1; 

O. 20, R. 3. , a r 

No application lor restoration under S. lol bea 

against an order rejecting a plaint for non-payment or 
court-fee and the only remedy against the order la by 
way of a review upon payment of proper court-fee. 

Propef order against restoration under S. 
set aside the order and allow the plaintiQ to make an 
application for review on payment 
within reasonable time: A I R{10) 1928 Pat. 354, 
air (26) 1939 Pat. 678(FB), Disi\ng.\ S. A. No. 290 of 

1946 (Pat), DissenA , ^ o o- 

Annotation : (’44-Com) Civil P. S. 151 N. 

O. 7 R. 11, N. 3 ; 0. 20 R. 3 N. 4; O. 41 R. 1 N. 2. 

K. Dayal -ioT Petitioners. 

Kanhaiyaji —for Opposite Party. 

Agarwala C. J. —The opposite party insti- 
tuted the suit, out of which this application has 
arisen, on a court-fee of Rs. 160 and obtained a 
decree. In appeal the decree was set aside on 
the ground that it was filed in a ^ 

bad no jurisdiction to entertain it. The p am 
was returned for presentation to the pro^r 
Court. When it was re-filed it was found that 
the court-fee paid was deficient by Bs. 46. 
plaintiff was called upon to make good tms 

deficit. Although afforded ample 

to make good the deficit, the plaintiff did not do 

so. with the result that the suit was 
dismissed on this account. The plaintiff then 
made an application purporting to be under 

9 . 161 and o. 47 . B. 1. Civil P. 0. The apph- 
cation was allowed on condition that the piam- 
tiff paid the deficit court-fee by 3rd Decemwr 
1947. This application was filed on a cou • e 
of annas 16 and was apparently treated by tn 
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Court below aa an application under 8. 151 only, 

as it states : 

“It m»y bo noted boro thot (he plniolifl filed on 
oppUenUoo for (be reetorotioo of the suit wblob wes 
oUowed OT per{«. The defendont of the sail bas now 
appeored and has filed objeclion (o the restoration of 
ibe enit." 

The defendant bas moved against the order 
restoring the suit and bas oontended that no 
application for restoration under B. 161 lies 
jagainst an order rejecting a plaint for non¬ 
payment of oourt-fee, and that the only remedy 
against an order rejecting a plaint for non* 
payment of court-fee is by way of review, which 
would require* in this case, a court-fee of 
Bs. 119.8-0. The plaintiS having paid only a court- 
fee of annas 15 on the application for restora¬ 
tion, a further sum of ns. 111>9 0 is due from 
him, if the defendant's contention be correct. In 
iiamssAirardAari Singh v. Saran 

Singht 2 Pat. 504: (AIR (lO), 1993 Pat. 364), this 
very question, with which I am now con- 
cerned, was debated and decided. It was there 
observed: 

**rhe order rejeellog the plaint unler 0. 7, K. 11 
(c) ol the Code, operated as a decree, and O. 20, U. 3 
provides : 

'That a judgmeot once signed sbalt not afterwards 
be altered or added to save as provided by S. 152 
or on review.* 

There oan be no donbt, in my opinion, that once an 
order of the Coait is perfected, there is absolutely no 
power in that Court under its inherent jurisdiction 
either to alter or add to that order save as provided 
by S. 151 or on review.” 

In the partioular circumstances of that case, 
therefore, the Court set aside the order of the 
Court below restoring the suit but afforded the 
plaintiff an opportunity to make an application 
in the Court below for reviewing its order reject- 
ing the plaint on payment of the proper court- 
fee. That is the proper order, in my opinion, 
to be passed in the present case. The order of 
the Court below restoring the suit will be set 
aside, but if the plaintiff makes an application 
for review on payment of a proper oouit-fee 
within one month from to-day the Court will 
proceed to consider whether the circumstances 
of the case justify a review of the order. Let 
the record be returned to the Court below at 
once. 

[2l It appears that in second Appeal Ko. 290 
of 1946 a Division Bench, purporting to follow 
ibe decision of a Fall Bench in Bamkhelawan 
Singk Y. Monilal Sahu, 19 Pat. 169: (A. i. B, 
(26) 1939 Pat. 678 F. B.), held that, when an ap. 
peal has been dismissed for failure to pay the 
court fee within the time allowed.by the Court, 
the plaintiff was entitled to make an applioa- 
tion for restoration under s. 151. The Divi¬ 
sion Bench apparently failed to observe that 
the Fall Bench case was not a case of a dis¬ 


missal for non-payment of deticit court-fees but 
for non-filing of plaintiff's list. The attention 
of the Division Bench was not drawn to the 
Division (sic) Bench decision in liiimeshwar- 
dhari Singk v. -SatiAwSaran SiJigh, 2 pat, 504 : 
(a. 1. B. (lo) 1923 Pat. 85i}, which was binding 
on it. 

R.G.D. Orders accordirgly. 


A. I. R. (36) 1949 Patna 367 [a N. 110 .] 

Manohar Lall and Mdkuarji JJ. 

Lal Narain Singh and others—Plaintiffs 
—Appellants v. Mohamed Anzar Husia in and 
others — Defendants — Respondents. 

A. 1’. A. D. No. 641 of 1945, Decided on 23rd 
December 1947, from decree of Sub-Judge, (jaya, D/- 
1st February 194-3. 

(a) Bihar Tenancy Act (VJII [8] of 1885), S. 22(2) 
— Cosharer landlord in possession oi holding - His 
po-ition explained — He cannot sever his two 
interests and sell bis right to hold land apart from 
his interest as cosharer— Transfer ol holding to 

one person and mukarrari interest to other _ 

Transfer of holding fails to take effect—Transferee 
is not raiyat — Transferee of mukarrari interest is 
not liable to pay rent. 

Mukarraridars ol ’/1/6 share, who were also in 
possession of the suit lands under S. 22 (2), trausferred 
their mukarrari interest in the Taozi to i? so that K 
became liable to pay the share of rent ol tbs land in 
suit under S. 22 (2) to the plaintiffs who were the co¬ 
sharers landlords of '/14/6 of the Tauzi. Subsequently 
the lands in suit were transferred by R to Q. After 
this B took a sale deed of the mukarrari interest of R. 
The plaintiSs sued for recovery of their share of bhaoli 
rent from B with reapeot of the suit land. G also was 
impleaded as defendant: 

Held, that a co-ebarer landlord who purchases an 
occupancy holding is not a raiyat. He acquires a pecu* 
liar status and bis only right is to retain possession of 
the land on payment of the share of rent which was 
payable for the land to his co-sbarer landlords. He can¬ 
not sever the two interests and sell his right to hold the 
land apart from his interest as a co-sbarer landlord of 
the holding. The two interests are souldered together 
and cannot be severed. Consequently the sale deed in 
favour of Q failed to take effect as a transfer of any 
interest in the holding in the suit and it did not oper¬ 
ate to transfer any occupancy right. Tbe position of 
G was that of mere trespasser and not of a raiyat ol 
the plaintiff: A. I. R. (12) 1925 P. C. 63, Applied. 

[Para 8} 

Held also that B not being in possession had no 
right to sob'let the land andconsequently tbe recogni¬ 
tion by -B of 6 to bold the land as a raiyat would 
operate only to this extent that the plaintiffs, when 
they would seek to recover possession, would be entit¬ 
led to joint possession with G to tbe extent of their 
-/14/6 interest. [Para 11} 

(b) Bihar Tenancy Act (VIU [8] of 1885), S. 26-A 
—Institution of distraint proceedings under S. 121 
by cosharer landlords — Proceedings withdrawn 
as having been instituted in ignorance of law — 
Mere institution does not amount to any recogni¬ 
tion of defendant as raiyat by plaintiff. [Para 9l 
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Lai Narain Singh and Shanibhu Prasad Singh — 

for Appellants. 

Sarjoo Prasad and S. S. Asghar Bussain — 

for Respondents, 

Manohar Lall J — This appeal by the 
plaintiffs raises again the troublesome question 
of the applicability of s. 22 ( 2 ), Bihar Tenancy Act. 

[2] The facts are these. The appellants institu- 
ted a suit for recovery of their share of bhaoli 
rent from defendants! to 3 for the period 1348 
and 1349 Fasli with respect to the lands apptr- 
taining to khatas NOS. 4 and 5 in village Rupan- 
chak tiesari, bearing Tauzi No, 454S. The plain¬ 
tiffs, admittedly, are the -/l4/6 co-sharer 
landlords in this village. The remaining -/l/6 
share was held as mukarrari by Mt. Zafuran 
and Mt. Matulan, who were also in possession 
■of the suit lands under s. 22 ( 2 ), Bihar Tenancy 
Act. These two ladies transferred their mukarrai 
interest in the Tauzi to Mt. Imaman and Raza- 
que Khan so that the transferees became liable 
to pay the share of the rent of the land in suit 
under s. 22 (2) to the plaintiffs and the other 
<jo. 9 harers. In the year 1936, the lands in suit 
were transferred by Mt. Imaman and Razaqiie 
to defendant 5 as the gumashta of defendants 1 
to 3. In the Courts below, the plaintiffs’ allega. 
tioo* was that defendant 5 was a farzidar on 
behalf of defendants l to 3, but the concurrent 
ffndings of both the Courts are that defendant 5 
■was an independent purchaser. 

[3] After the sale deed in favour of defendant 
6 the father of defendants 1 to 3 took a sale dead 
of the mukarrari interest from Mt. Imaman and 
Razaque. The father of defendants l to 3 is now 

dead. 

[ 4 ] The plaintiff's sued defendants 1 to 3 rely¬ 
ing on the provisions of S. 22 (2), Bihar Tenancy 
Act, alleging that these persons were liable to 
pay to the plaintiffs their share of the bhaoli rental 
of the bolding for the years in suit. The defence 
of the defendants was that they are nob in jwsses- 
sion of the lands in suit and that the plaintiffs 
were entitled to rent from defendant 6 only. 

[4al The trial Court came to the conclusion 
that the suit lands were the bakaaht of Mt. Ima¬ 
man and Mt. Batulan who were co-sharer 
mnkarraridars, that defendant 6 by reason of 
the kebala did not acquire any right in the suit 
lands as Mt. Imaman and Razaque could not 
have legally conveyed any right in the suit land 
to defendant 6, and professing to rely upon 
MissG, B. Solono v. UmeshtuariKoer, 171 I.O. 
306 ; (A. I. B. (24) 1937 Pat. 606), he thought that 
the plaintiffs were entitled to recover rent of the 
suit lands from defendants 1 to 3 and not from 

defendant 6. , , , « u j- 

[6] Defendants l to 3 appealed to the Subordi¬ 
nate Judge of Gaya who reversed the decision 


of the learned Munsif and held that, although 
Khatas 4 and 5 were originally bakasbt lands, 
by the subsequent conduct of the IS-annas pro¬ 
prietors defendant 6 has acquired raiyati interest 
therein and is now a fullfledged tenant of all 
the 16 annas landlords. In this view he set aside 
the decision of the Munsif and dismissed the suit 
against defendants 1 to 3 but decreed it against 
defendant 5. 

[Sal This second appeal is brought by the 


plaintiffs who seek to restore the decision of the 
Munsif. There is no appeal or cross-appeal by 
defendant 5. 

[6] It is well to dispose of the question of 
recognition first. I do not agree with the 
Subordinate Judge that upon the (acts found in 
this case, it can be held that defendant 5 was 
recognized as a raiyatby the plaintiffs. The only 
evidence in support of the so-called recognition 
is the institution of restraint (distraint ?) procee 
dings under S. 121 , Bihar Tenancy Act by the 
plaintiffs, but those proceedings were withdrawn. 
The plaintiffs’ case is that those proceedings 
were instituted in ignorance of law. It has not 
been shown that defendants’ position has been 
altered by reason of the institution of those pro- 
oeedings and, therefore, the mere institution of 
those proceedings cannot be held in law to 
amount to any recognition. 

[ 7 ] Defendant 5 was not inducted on the 
land as a tenant by the then co sharer landlords 
who, as I have already stated, sold the suit 
lands to him by a kebala. The provisions of 
8 . 22 (2), Bihar Tenancy Act, would have been 
helpful to defendant 5 if the then co-sharers had 

sublet the suit lands to him. 

[8] What then is the position of defendant B? 
In my opinion, the learned Subordinate Judgaj 
rightly came to the conclusion that defendant 6 
was a trespasser, and for this reason: Ik is 
settled by authorities that a co. sharer landlord 
who purchases an occupancy holding is not a 
raiyat. He acquires a peculiar status and his 
only right is to retain possession of the land on 
payment of the share of rent which waa^yable 
foe the land to bis co-sharer landlords. He Mn- 
not sever the two interests and sell his right to 
hold the land apart from his interest as a co- 
sharer landlord of the holding. The two interest 
are souldered together and cannot be severed. 
As an analogy. I may refer to the 

the Privy Council in Maina Bibi v. 

Wakil Ahmed, 62 I. A. 146 : (A. I. B. (12) 1925 
P. o. 63). In that case Mt. Maina Bibi, who was 
in possession of the estate of her husband in lieu 
of her right to recover dower debt, purported to 
assign both her debt and her right to bold ^ssea- 
aion of her husband’s estate until the debt was 
paid off. Their Lordships remarked that it was 
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doubtful whether ehe could have done either 
these two things, but it was clear that, 
in fact, she did not purport or attempt to do 
either of them, because in those deeds of trana- 
fer she described herself as the absolute owner 
of the property of her deceased husband and 
purported to convey an absolute ownership of 
her donees, and then made this important obser¬ 
vation : 

•Ther® is no ground forth® contention, if it bad been 
really put forward, that because these deeds failed to 
affect a transfer of the absolute interest, with which 
they purported to deal, they operate to transfer the 
widow's dower debt and her right to hold possesion of 
the lands till that debt is paid. By giriog up possession 
of the lands, as in her d^eds she alleges she has done, 
she has undoubtedly lost her right to bold possession 
of them.'* 

The position in the present case is somewhat 
similar. The sale deed in favour of defendant 6 
fails to take effect as a transfer of any interest 
in the bolding in suit and it cannot be held that 
the sale deed will operate to transfer any occu¬ 
pancy right. The observations of the Privy Coun- 
oil also support me in the conclusion that by 
giving up possession of the suit lands as in the 
sale deed, the cosharer landlords lost any right 
to hold possession of the suit lands. 

[9] The snit was, therefore, misconceived, but 
fta defendant 6 has not appealed against the 
decree of the Oouct below, that decree cannot 
be disturbed. 

[10] The appeal must, therefore, be dismissed 
but it will be held that defendant 5 is not a 
raiyat under the plaintiffs. 

Cll] The Subordinate Judge has given a find¬ 
ing that defendanta 1 to 3 have recognized 
defendant 6 as a raiyat, but the defendants not 
being in possession, had no right to sublet the 
land and indeed they have not done so. The 
recognition by these defendants of defendant 6 
to hold the land as a raiyat will operate only to 
this extent that the plaintiffs, when they seek 
to recover possession, will be entitled to joint 
possession with defendant 6 to the extent of their 
-/l4/6 interest. 

[12] With these remarks the appeal is dis¬ 
missed, but in the circumstances without costs. 

Makharji J.— I agree. 

B.G.D. Appeal dismissed. 

A. 1, B. (36) 1949 Patna 369 [C. N. 111.] 

(l) Division Bench, 

AgABWAIjA 0. J. AND NAGESHWAB 

Fbasad j. 

Kanai Lal Paul and others — Petitioners 
"V. The Province of Bihar, 

Oriminal Mtso. Cases Nos. 103 to 106, 120, 87, 88 
and 181 of 1949, Decided on 23rd March 1949. 

1949 P/47 & 48 


(2) ’Full Bench. 

Meredith, Shearer and Imam JJ. 

Ishwari Singh and others — Petitioners v. 
The Province of Bihar. 

Criminal .MIsc. Ca^ei Nos. lOt to 106, 120. 87 88 
131 and 149 of 1949, Decided oo 13th April 1919.' ’ 

(a) Government of India Act (1935), S. 59 (2). as 
adapted by the Provisional Constitution Order, 1947, 
-- S. 59 (2) applies to executive act — Legislative' 
act of Governor —No provision regulating manner 
in which such act shall be authenticated_Gover¬ 

nor's function under S. 92 is legislative-Notifica¬ 
tion under S. 92, extending Bihar Maintenance of 
Public Order Act. 1947 to Choianagpur Division _ 
Notification purporting to be signed by Chief 
Secretary “by order of Governor of Binar’’—Under 
S. 114, iUus. (e). Evidence Act. it must be presumed 
that it was so signed and that it was in conse¬ 
quence of Governor having so directed — Govern- 
rnent of India Act (1935), S. 92—Evidence Act 
(1872), S. 114, illus. (e)—Bihar Maintenance of Public 
Order Act(V[5] of 1947), S. 1(2) (PerDiyision Bench), 

Per Division Dench. _ Governor’s function under 
S. 92 is legislative. Sulrs. (2) of S. 59 does not apply to 
a leg'slative act of the Governor, and there is no 
provision in ibo constitution rfgulating the manner in 
which the Governor’s legislat.ve acts shall bo authenti¬ 
cated. In such cases the presumption in Illus. (e) to 
S. 114, Evidence Act that “official acta have been regu¬ 
larly performed,’’ will come into play: A.I.R. ( 34 ) 1947 
F. 0. 32, Rel. on. 

Where the ootidoatioo under S. 92, purporting to 
extend a certain Provincial Aot (Bihar Maintenance of 
Public Order Act, 1947) to a partially excluded area 
(Chotanagpur Division) purports to be signed by the 
Chief Secretary “by order of the Governor of Bihar’’ 
in the absence of evidence to the contrary it must be* 
presumed that it was so signed and that this was done 
in consequence of the Governor having directed this 
Aot to apply to the Chotanagpur Division. 

[Paras 4 and 19J 

(b) Bihar Maintenance of Public Order Act (V 
Di ^5^7), S. 1 (2) and (3)—Act to be in force lor 
period of one year—Upon resolution of Legislature 
Provincial Government having power to extend 

operation for a further period of one year_Whole 

Act applied to partially excluded area of Chotanag¬ 
pur by Governor by notification under S. 92 (1), 
Government of India Act — Operation of Act ex¬ 
tended for further period of one year by Provincial 
Government by notification under S. I (3), proviso 
— Extension of Act including Ss. 1 (3) proviso, 
to Chotanagpur, without modification, whether 
amounts to delegation of power to legislature to 
further extend Act in area by resolution—Necessity 
of fresh notification under S. 92 (1)— Government 
of India Act (1935). S. 92 (1). 

Bihar Maintenance of Fublio Order Aot which cams 
into force o^lSth March 1947 was to remain in force 
for one year by virtue of S. 1 (3). To this sub-section 
there was added a proviso tbat'Trovided that the Provin¬ 
cial Government may, by Notification on a resolution 

'Criminal Miso. Cases Nos. 103 to 106, 120, 87, 88 
and 131, first came before the Division Bench consist¬ 
ing of Agarwala C. J. and Nageshwar Prasad J. In all 
the cases except, Criminal Miso. Case No. 103 there 
being a difference of opinion, Criminal Miso. Cases 
Nos. 104 to 106,120, 87, 88 and 131 were referred to the 
Full Bench. Criminal Miso Case No. 149 involving simi¬ 
lar questions was also referred to the Full Bench._ Ed, 
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caused by the Bihar Legislative Assembly and agreed 
to by the Bibar Legislative Council, direct that this 
Act shall remain in force for a further period of one 
year with such modifications, if any, as may be speci¬ 
fied in the notification.” The Act was extended to the 
Chotanagpur Division (a partially excluded are^ by 
the Governor of Bihar by a notification under b. 
Government of India Act. In exercise of the powers 
conferred by the proviso to S- 1 (3), Bibat Maintenance 
o! Public Order Act, the Provincial Government publi- 
ehed a notification dated 11th March 1948, extending 
the operation of the Act for a further period of one 
year, that is to say, from 16th March 1948 to loth 
March 1949. But no notification was issued under 
S 92, Government of India Act, extending the opera¬ 
tion of the Act for such a further period to Chota- 
nagpur. The question was whether the detention 
made in Chotanagpur Division in Februar^y 1949 was 
illegal, there being no notification by the Governor ex¬ 
tending the life of the Act in Chotanagpur beyoiid 15th 
March, 1948. It was contended in favour of the legality 
that since the notification issued by the Governor 
under S. 92, extending the Act to Chotanagpur, did so 
without modifying the Act in aoy way, It followed that 
the proviso to S. 1 (3) was also applied to Chotanagpur, 
with the efiect that the Provincial Government 
by notification, on a resolution passed by the Bihar 
Legislative Assembly and agreed to by the Bihar Begis 
lative Council, direct that the Act remain m 

force for a further period of one year even m the Ohota 

nagpur Division; . , xwu *. 

Held (net Agarwala C. J. in referring judgment) that 
cu^ a wnstruotion violated the language and spirit 
nt Q 09 In so far as the Governor originally purported 
extend^the whole Act to Chotanagpur on 16th March 
1947. be acted beyond bis powers so far as the firs 
nioviso to S. 1 (3) of the Act was concerned, and that 
the notification by which he purported to do so could 
not be regarded as conferring upon the Provincial 
Government the power to extend the life of the Act m 
Chotanagpur beyond 15th March, 1948. [Para 4] 

Naaeshuar Prasad J. (in referring judgment)—'Hiat 
guoh an advance delegation of authority to the Pro¬ 
vincial Legislatures for extending this enactment to 
Chotanagpur would amount to a delegation of legisla* 
tive authority by the Governor to the Provincia! Legis¬ 
lature for Chotanagpur and the Santal Parganas also, 
and this delegation of authority was never contemplated 
by S. 92. tPara 20] 

per Meredith J. (obiter).—The extension of the Act 
by the Provincial Government by notification of 11th 
March 1948 was not legislation at all. It was merely 
the fulfilment of a condition mentioned in proviso to 
S 1 (3) by executive order which had been prescribed 
in the original Act. The whole legislation was In the 
Act The extensioo derived its legality and force not 
from the order of Government extending the Act on the 
resolution of the Houses, but under the Act itself. The 
extension was not made by the legislature but by noti¬ 
fication of the Provincial Government. Therefore vrhen 
the Governor by his notification under S. S2 (1), Gov¬ 
ernment of India Act applied the whole Act without 
modification including the proviso to S. 1 (3) it would 
be wrong to say that he delegated legislative powers 

to the Provincial Government : A* I. ^ 

32 Disting.: 4 Cal. 172 (P. C.) ; (1882) 7 A. C. 829 and 
A.*I. B. 1945 P. C. 48, Bt'h on. [Paras 29 and 32] 

Per Shearer J.(obiUr )—The power conferred on the 
Governor by B. 92 (1) may be a legislative and not 
an administrative power. But it was not conferred on 
the Governor personaUy but on the executive of the day 
of which the Governor was the head. Under the present 
constitution (Government of India Act, 1935, as amended 


A. 

by India (Provisional Constitution) Order, 1947), the Go¬ 
vernor bad no special responsibilities and was no longer 
required to act in certain matters in bis discretion and 
in others in exercise of his individual judgment. He 
was now the titular head of a parliamentary executive 
and must defer to and be guided solely by the 
of his Ministers. The power to continue the Bihat 
Maintenance of Publio Order Act in operation for an¬ 
other year and the power to apply that Aet toChota- 

nagpur were thus conferred on one and the same 
authority, namely, the Provincial Government. It WM 
perfectly clear that the Provincial Government ^th 
intended to continue the Act in operation for 
year and to apply the same during that period to ChtHa- 

nagpur ^ ^ 


(c) Bihar Maintenance of Public Order Act (V 
[5] of 1947), S. 1 (3) — Act to be in force for one 

vear—Power to Provincial Government to extend 
Act for further period of one year upon resolution 
oi legislature — Governor by notification dat^ 

16th March 1947 under S. 92 (1), 

India Act extending Act to partially excluded area 
of Chotanagpur — Provincial Government 
ing, under powers given by Act, whole Act for 
further period of one year till 15th of 194^ 

_Held that by virtue of notification dated loth 

March 1947, under S. 92 (1) the Act also extend^ 
for such further period of ©neyeartoChotana^tt' 

and that no furiher notification was 
Detention of persons in Chotanagpir under Act 
in February 1949 held was legal—Government of 
India Act (1935). S. 92 (1) (Per Full Bench). 

Under S. 92 (1), Government of India Act, the 
Governor of Bibar extended the operation of the Bihar 
Maintenance of Public Order Act, 1947, toChota^CTO* 
(partially excluded area) by notification dated 16th 
March 1947. The Act by 8. 1 (3) was to be in force 
in the province of Bibar for a period of one y^r from 
the date of its commencement i. e. 15th March 194/. 
By a proviso to S. 1 (3), the Act. however, could ^ 
extended for a further period of one year with modifi- 
cations, if necessary, by a notification by the ProviMisl 
Government, on a resolution by tne Bihar Legislative 
Assembly and agreed to by Bihat Legislative Counca. 
Such a notification, however, was issued on 11th 
March 1949. No fresh notification, however, wsa 

issued by the Governor under S. 92 (1) 

Act in force in Chotanagpur after 15th MarcA 

1948. Orders for the detention of the }f“ 

Chotanagpur) were made in February .... 

7tb March 1949, however, Governor i^QCd a notifi 
cation under S. 92 (1) directing that “ the Act sbi^ 
apply and shall always be deemed to Bave applied to ChoU^ 
nagpur Division with effect from I6lb March 1948 

The validity of the detention was 

ground that in the absence of iJo 

the petiiioners could not be detained and 
notification of 7th March 1949 had no retrospeefavo 

effect: 

Eeld (per Full Bench) that no fresh 
S. 92 (1) was necessary after 16tb March 1^48 and 
the issue of the notification dated 7th 
not necessary and the arrest and detention of persons 

after 16th Match 1948 was not Ulegal. 

Meredith J.-U was not quite accurate to 
extension of the Act to Cbotonagpur. It ™ onpn^ 
an Act for the whole province inc.uding Chotanagpo^ 
The effect of S. 92 (1) was merely to iinpose a to 
Us operation in Chotanagpur and the Gov^ot s 
notification of 7th March 1949 did not 
to that area but merely removed the , 5° 
tion. Once the bar was removed, it would operate lor 
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tu entire duretion. There wei no queetioo of anv 
(reeh leKisUtion extending the Act» tbo operation oif 
which would be barred under S 92(1) and which 
needed Iriwh application by the Governor. The notifi* 
cation of 7ib March 19l9 was, therefore, entirely 
uoneoessary. It the notiiieaiion of 7ih March 
1949, was uDoeot'Fsary, then whatever view may bo 
taken of it, it oould not render the arrest and the deten¬ 
tion of persons after lOtb March 1948 illegal- 

[Faias 27 and 35] 

Per Sharer J. — In enacting the proviso to S. 1 (3) 
the Legislature delegated to the executive a power to 
amend the Act. the only reatriollon on the exercise of 
the power being that the Provincial Government was 
not to continue the Act in operation for more ihau a 
specified period. It was immaterial that the Provin- 
eia) Government made no modifioatioos in the Act. 
When it continued tbo Aot in operati:)D for another 
year it amended the Act. It was true that when an 
Act which bad been applied to Cbotacagpur was 
amended by a subsequent Act, that subsequent Aot 
must also be applied to Cbotanagpur, otherwise the 
unamended Act would continue in operation there. 
The argument from analogy was, however, always dan¬ 
gerous and there was nothing in the language used in 
8. 92 (1), Government of India Aot to suggest that, 
when an Act which had already betu applied to 
Cbotanagpur was amended otherwise than by an 
amending Aot, the Act as amended would not apply to 
Cbotanagpur forthwith aod that the issue of a notilica- 
tioD, expressly declaring that it shall, was necessary. 

[Para 46} 

Per Imam J. —There was nothing in the terms of 
8. 92 (1) which required the Governor of the 
Province to issue a fresh notification thereunder after 
the extension of the Aot for a further period of one 
year direoting that the Aot shall remain in force for a 
further period of one year in the Santal Pargans and 
Cbotanagpur. There was no new Aot of the Provincial 
Legislature which required the Governor to proceed 
under S. 93 (1). The Aot bad never ceased to be an 
Aot of the Provincial Legislature. At no time was 
there a period in which its continuity bad been broken. 
It had already been applied to the Santal Parganas and 
Cbotanagpur under S- 92 (1). [Para 48} 

Per Agarwala 0. J. (in referring judgment):—The 
Gonatitotion Aot contained no limitation on the power 
of the Provinoial Legialatare to enact a penal Statute 
withretrospeotiveeffect: A.L B. (28) 1941FC16, Rel. on 

[Para 5] 

Pet Agarwala C. J., Imam J- contra.—For excluded 
and partially excluded area the Governor was the Legis* 
lative aotbority. Prima facie, he might legislate re* 
trospeotively for such areas, for he could extend to 
them Acte of the Dominion or Provinoial Legislatures 
which had retrospective effect. There was nothing in 
S. 92 (1) which limited this power to legislate only 
prospectively any more than there was anything 
in sub-section (2) which limited the power in this re¬ 
gard when he legislated by regulation. [Paras 5 & 49} 

Consequently the effect of the notification by the 
Governor of Bihar, of 7th March 1949, directing 
that the said Bibar Maintenance of Public Order Act 
shall apply aod shall always be deemed to have applies 
to the Cbotanagpur Division and to the Santal Par¬ 
ganas District with effect from 16th March 1946, 
was that the Bihar Maintenance of Public Order Act 
must be deemed to have continued in operation in 
Cbotanagpur after 16th Match, 1948, with the conse¬ 
quential result that the orders for the detention of 
persons in Cbotanagpur made after 16th March 1948 
were intra vires. [Para 6} 

Pet Nageehwar Prasad J. contra, (tn referring 
^dgment ; Meredith J. in Full Bench case agreeing 


with his rejtsoning but arriving at dif/en-nt decision of 
ca.-e on another poini); —The Governor has i.o plenary 
and full powers uuier sub (l)ol S. 92 to frutno a law 
or regulation having n troapootive effect. lUit bo could 
do such a thing under 8. 92 (2) hut not uuder 8. 92 (1). 
If the Govtrnor-Generai’s ai-fout had bton obtained, 
to this regulation as notified on 7th March TJi9 
probably the extension of the Bibur Mu'ntooanco of 
Public Order Act could have bocii vulid and all paat 
arrests and detention and tbeir continuance could bava 
been made legal. Bat the Governor did not claim to 
act under S. 92 (2) ; neilber bad the ursenl of the 
Oovernor-Gtiieral been obtained so as to make it effec¬ 
tive from that date. Uis action, Cbcroforc, fell under 
S. 92 (1) which did not cooteniplato an indopondent 
legislation by tbo Governor. [Para 2U] 

The emphasis that an Act shall bccouio applicable 
to excluded area only if notifiej, laid a limit on tbe 
powers of tbe Governor to validate past Acts or to nmko 
laws retrospectively active in excluded or partially 
excluded areas. Tbe section did nut spcciGcally say that 
tbe Governor shall apply such an Act to a period even 
before such a notibcation was made by him. Tbo mere 
fact that an Act of tbe Provinoial or tbe Dominion 
L^islature shall be applicable to such areas only after 
notiGcation excluded the powers of tbe Governor to 
make it retrospLOtivcly operative or active when there 
was no notiGcati m ot tbe Governor in existence. Ileuco 
tbo belated notiGcation would not make tbo orders 
passed under the Bihar Maiuteuauce of Public Order 
Act against the deteuus beloio the notiGcatioo, legal. 

[Para 20} 

(d) Government of India Act (1935), S. 92—Exten¬ 
sion of Provincial Act to partially excluded area— 
Provincial Act requiring assent of Governor- 
General—Assent obtained—Notification of Gover¬ 
nor extending Act to partially excluded area does 
not require assent of Governor-General—Govern¬ 
ment of India Act (1935), S. 108 —Bihar Mainten¬ 
ance of Public Order Act (V C53 of 1947), S. 1 (2). 
(Per Agarwala C. J.) 

Agarwala C. J. — Where a Provincial Act (Bihar 
Maiotecance of Public Order Act, 1947) requires tbo 
assent of the Governor-General and such assent is 
obtained, it can be extended by an order of tbe Governor 
of the Province under S. 92, to an excluded area or 
partially excluded area (Cbotanagpur) without requiring 
the assent of the Governor-General. [Para 6} 

(e) Bibar Maintenance of Public Order Act (V 
[5] of 1947), S, 1—Act is within competence of Pro¬ 
vincial Legislature and is not ultra vires —Govern¬ 
ment of India Act (1935), Sch. 7, Lis. II item 1 
—A. I. R. (36) 1949 Pat 1, Rel. on. {Agarwala C. J.) 

[Para 7} 

(I) Bihar Maintenance of Public Order Act (V [5} 
of 1947), S. 2 (I)—Satisfaction of Provincial Govern¬ 
ment—Order slating that “Whereas Governor is 

satisfied”_Order properly authenticated—Onus to 

show that Governor was not satisfied lies on him 
who asserts it—Evidence Act (1872) S, 114, illus. (e); 
(Per Division Bench.) 

Per Davison Bench. —The term ''Provincial Govern¬ 
ment” in S. 2 (1) means the Governor, and, it is the 
Governor himEelf who mast be satisfied l^fore action can 
be taken under tbe section. Where tbe order of detention 
states: “Whereas the Governor is satisfied” and the 
order is properly authenticated in the manner required 
by S. 59 of the Government of India Act, tbo onus 
of proving that tbe Governor was not satisfied lies on 
those, who assert it. t Cr. Miso. No. 587 of 1948, Decided 
on 6th Januray 1949, Ref. [Paras 8 and 18} 

(g) Bihar Maintenance of Public Order Act (V [5] 
of 1947), S. 4—Supplying of grounds of detention 
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to detenu as soon as may be—Whether there was 
delay depends on facts of case—Held on tacts that 
there was no undue delay (Per Agartvala C. J.). 

Per Agaru-ala C. J. — Failure on the pact of the 
authority making the order under S. 2 (1) (a), to 
furnish grounds of detention in order to enable the 
detenu to make a representation under S. 4 renders 
the continued detention of the detenu onlawfnl. Section 4 
does not provide any fixed period within which the 
grounds of detention must be served on the detena, 
but requires that they should be served as soon as may 
be after the order of detention is made. The length of 
time which elapses between the order of detention and 
service of the szrounds of detention must necessarily vary 
according to the circumstances of each case, [Para 9] 
Where the grounds were supplied after the rule 
against the detention bad been issued, and the reason 
why the grounds of detention were not served until after 
the rule bad been issued by the High Court was that 
the detenu acted with unusual promptitude in applying 

for rule: td oi 

Held that there was no undue delay. Lrara- 

(h) Bihar Maintenance of Public Order Act (V 
[51 of 1947), S. 4—Furnishing of grounds and parti¬ 
culars—They must be sufficient to enable detenu 
to make representation against detention — Law¬ 
yer’s association with Communist Party may be in 
professional capacity-Pariiculara should indicate 
nature of association and assistance rendered by 
lawyer detenu to Communist Party. (Per Division 

Division Bench. — The particularg furnished to 
the detenu must be such as to enable him to make an 
eflective representation against bis detention and vague 
grounds of detention are insufficientcompliance with the 
fequirements of S. 4. Where the grounds furnished to 
the detenus allege that they are active members of a group 
which has boeu organized to assist the Communist Party 
to carry out a plan to spread disaSectlon and disorder 
imonTtbe labourers U the industrial wea. that the 
Communist Party, in co-operation with ‘bis group, had 
decided to prepare the grounds for armed rebellion, and 
that the petitioners had either attended ,meetings at 
which it was resolved to work along these lines or were 
co-operating with people who bad decided to do so, and 
in some instances the specific dates on which these 
decisions were taken and the place where meetings 
were held are mentioned, the grounds the 

detenus with sufficient particulars to enable them to 
make efiectvve representations against their detention 

should they desire to do so. [Paras 10 and 17] 

But where the detenu is a practising lawyer and the 
allecations against him are that he is closely associated 
with the “Revolted Group” of the Revolutionary Com- 
muniflt Party, which Is committed to the sabotaging of 
SmmnnicatioDs and vital installations and to spreading 
disafieotion among industrial workers, 
police and murdering military and police officers, the 
IllMations ate not sufficient to enable him to make 
representation against his detention. A 
of a party which has such aims may 

oODBnlt a lawyer, and the latter ^ J^*®^bough he 
give legal advice when so 

(1) Government of India Act (1935), S. 92 (1) * 

is merely legislation by parUainent making Acts 
for the excluded or partially excluded areas condi¬ 
tional legislation-Govemor has been ^ven 

any legislative power by Parliament under o. 


(Obiter by Meredith J.) A.I.R. (34) 1947 F. C. 32. Dts- 
sent.; 4 Cal. 172 (P. C.), Rel. on. [Para 34] 

(j) Bihar Maintenance of Public Order Act (V [5] 
of 1947), S. 1 (3), proviso—Act in force for one year 

_Power to Governor to extend it for further period 

of one year — Governor extending Act up to 15th 
March 1949 —Bihar Act V [5] of 1949, by amend¬ 
ing S. 1 of Act V [5] of 1947, keeping the Act 
V [5} of 1947 in force till 31st March 1950 —Person 
arrested on 23rd February 1949 and detained —> 
Detention is valid even after 15th March 1949-— 
Order made would continue in force and be deemed 
to have been made under re-enacted provisions, by 
virtue of S. 27, Bihar and Orissa General Clauses 
Act (I [1] of 1917) — Detention being still under 
Act V [5] of 1947, there is no question of any fresh 
order under Bihar Act V [5] of 1949—Bihar and 
Orissa General Clauses Act (I [1] o* 1917)* 

[Per Full Bench). CPa^s 40 and 47J 

(k) Bihar Maintenance of Public Order Act 

(V [5] of 1947)_No assent of Governor-General 

was required—No assent is required to amendment 
though assent was taken to original Act — 
Government of India Act (1935), S. 108, Sch. VII, 
List II, item 1 (Meredith and Shearer JJ.) 

Meredith and Shearer JJ. — Bihar Maintenance of 
Poblio Order Act, 1947, is sabsfcantially ooncorned with 
“preventive detention for reasons connected with the 
maintenance of public order,” which falls directly within 
item 1 of List II of Sch. VII. GovernmeDt of India 
Act, 1935. It is, therefore, purely a matter for the Pro¬ 
vincial Government. Nor does any question of repugn¬ 
ancy arise: A. I. R. (36) 1949 Cal. 1 (F. B.), Bel. cn. 

The Act therefore, did not require the assent of the 
Governor General. No assent, therefore, is required to 
any amendments made to the Act, even if the original 
Act had received the assent. [Paras 41 and 47] 

(l) Letters Patent (Patna), Cl, 28— On differ^ce 
of opinion point of disagreement referred to Full 
Bench—In answering question referred. Full Bench 
is not bound by reasoning of the referring Judges 
even though there is agreement in the reasoning. 

(Pec Imam /.) 

(1) DIVISION BENCH : 

P. B. Das (in No. 103). Basanta Ch- Ohosh and 
Arun Ch. MUra (in Nos. 103 and 106, and UO). 
Basanta Ch. Ghosh and B. B. Das Gupfa (tn 
2^05. 87 and 88) and Basanta Ch. Ohosh (%n 
No. 131)—iot Petitionerg. 

AdvocaU.aen.ral and Oovernment-Adv^ate- 

(2) FULL BENCH: 

B. O. Ghoeh. A. C. M,tra and 

The Advocaie-Oeneral —for the Crown. 

JUDGMENT OF DIVISION BENCH 
(23rd March 1949.) 

Agarwala C. J. — These are applications 
under S. 491, Criminal P. C.. by persons who 
are under detention in consequence of orders 
made against them by the Provincial Govern- 
ment under 8. 2 (1) (a). Bihar Maintenance of 
Public Order Act, 1947. In all these cases the 
detenus were arrested in the Chofca Nagpur 
Sion. A number of questions have been 
affecting the legality of their detention. The first 
arises by reason of the fact that Chota Nagpur is 
an area to which chap, v of Part nf. Govern- 
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ment of India Act, 1936, as adapted by the India 
(Provisional Constitution) Order, 1947, applies. 

[a] By S. 1 (a), the Bihar Maintenance of 
Fublio Order Act is declared to extend to the whole 
of the Province of Bihar, and sub a. (3) declares 
that it shall remain in force for a period of one 
year from the date of its commencement. To 
this sub-section, however, there is the following 
proviso: 

'‘Provided that the Proviooial Goveroment may, by 
Notification on a reeolntion passed by the Bihar Legis* 
lative Assembly and agreed to by the Bihar Legislative 
Council, direct that this Act shall remain in force for a 
further period of one year with such modifications, if 
any, as may be specified In the Notification." 

This Act received the assent of the Governor. 
General on 16th March 1947. The Governor. 
General's assent was published in the Bibar 
Gazette (Extra-ordinary) of 16tb March 1947. 
Althongh sub-s. (s) declares that the Act extends to 
the whole of the Province of Bihar, its actual ope. 
ration within the Province of Bihar is limited by 
S. 92(1), Government of India Act, which provides: 

.Notwithstanding anything in this Act, no 

Act of the Dominion Legislature, or of the Provincial 
Legislature, shall apply to an excluded area or a 
partially excluded area unless the Governor, by publio 
Notification, so directs and the Governor, in giving such 
a direction with respect to any Act, may direct that the 
Act ahall in ita application to the area, or to any 
specified part thereof, have efieot subject to such excep* 
tions or modifications as he thinks fit." 

By Notification No. 9CO published in the Bihar 
Gazette (Extra-ordinary) dated 16th March 1947, 
the Bihar Maintenance of Public Order Act vras 
extended to Ohota Nagpur. 

[3] By Notification No, 8734, dated ilth March 

1948, and published in the Bihar Gazette (Extra- 
ordinary) of that date the Provincial Govern- 
ment, in exercise of the powere conferred by the 
proviso to 8. 1 (3), Bihar Maintenance of Public 
Order Act, extended its operation for a further 
period of one year, that is to say, from 16tb 
March 1948 to 16th March 1949. Up to 6th March 

1949, no notification had been issued by the 
(^vernor under 6. 92, Government of India Act, 
keeping the Act in force in Chota Nagpur after 
15th March 1948. In all these cases the order of 
the Provincial Government for the detention of 
the petitioners was made in February 1949. There 
being no notification by the Governor extending 
the life of the Act in Ghota Nagpur beyond 16th 
March 1946, it was contended that the arrest 
and detention of the petitioners was illegal. 

[4] In support of the legality of the orders of 
detention the learned Advocate-General con¬ 
tended that since the notification issued by the 
Governor under B. 92, extending the Act to 
Chota Nagpur, did so without modifying the Act 
in any way, it follows that the proviso to 8.1 (8) 
was also applied to Chota Nagpur. If that were 
80 , the effect would be that the Provincial 


Government could, by notification, on a resolu¬ 
tion passed by the Bibar Legislative Assembly 
and agreed to by the Bihar Legislative Council, 
direct that the Act should remain in force for a 
further period of one year even in the Chota 
Nagpur Division. Such a construction, however, 
appears to me to violate the language and spirit 
of 9. 92, Government of India Act. By that 
section the operation of Acts of the Dominion 
and Provincial Legislatures are expressly exclud¬ 
ed in excluded areas and partially excluded areas 
unless the Governor by a public notification 
directs that they shall operate in those areas. 
For reasons of State the Legislature has con fin- 
ed to the Governor the function of legislating 
for excluded and partially excluded areas. That 
being patently the intention of the Legislature, 
and no express power having been given to the 
Governor to delegate the right to legislate for 
excluded and partially excluded areas, it follows 
that he cannot confer on the Provincial Govern¬ 
ment the right to legislate for such areas. But if 
the contention of the Advocate-General be ac¬ 
cepted that the proviso to S. 1 (3), Bihar Main¬ 
tenance of Public Order Act also applies to 
Chota Nagpur, the result will be that the life of 
the Act will be extended in Chota Nagpur, not 
by the Governor but by the Provincial Govern¬ 
ment. Such a result would defeat the clearly 
expressed intention of S. 92, Government of 
India Act. It seems to me that in so far as the 
Governor originally purported to extend the 
whole Act of Chota Nagpur on icth March 1947, 
he acted beyond bis powers so far as the first 
proviso to 8 . 1 (3) of the Act is concerned, and 
that the notification by which be purported to 
do so cannot be regarded as conferring upon the 
Provincial Government the power to extend the 
life of the Act in Chota Nagpur beyond 15th March 
1948. On 7th March, however, the Governor 
issued the following notification: 

"No. 3430-C. Whereas doubts have arisen as to the 
applicability to the partially excluded areas in the 
Province of Bihar of Notification No. 8734* C, dated 
11th March 1948, extending the life of the Bihar 
Maintenance of Publio Order Act, 1947 (Bihar Act 
V [5] of 1947) for a further period of one year from 
16tb March 1948: 

Now, therefore, the Governor of Bihar, in exercise of 
the powers conferred by snb s. (1) of S. 92, Government 
of India Act, 1935, is pleased to direct that the said 
Bibar Maintenance of Publio Order Act shall apply and 
shall always be deemed to have applied to the Chota 
Nagpur Division and to the Santal Parganas Diatriot 
with effect from 16th March 1948. 

By order of the Governor of Bihar, 
Sd. L. P. Singh, 

Chief Secretary to Government." 
The validity of this notification and of No. 900 
of 16th March 1947, is challenged on the ground 
that they were signed by the Chief Secretary 
and not by the Governor himself. It is not dia- 
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puted that if the action of the Governor under 
s. 92 in directing an Act of the Provincial Legia. 
lature to apply to an excluded or partially 
excluded area, be an executive act, both the 
notihcationa have been properly authenticated 
in the manner required by s. 69 of the Constitu¬ 
tion, but it is contended that the Governor’s 
f'jnction in this respect is legislative and, there¬ 
fore, s, 60 has no appliction. It was held in 
Chattiiravi v. Commissioner of l7icome-tax, 26 
Pat. 442 at p. 447 : (a. I. R. (34) 1947 P. C. 32) 
that the Governor’s function under 8. 92 is legis- 
lativo. Section 69 appears in part ill, chap, ii, 
Constitution Act, which is entitled “The Pro¬ 
vincial Executive.” Sub-section (i) directs that 
all executive action of the Government of a 
Province shall be expressed to be taken in the 
name of the Governor. Sub-sections ( 2 ) and (3) 
are as follows: 

“(2) Orders and other instruments made and execut¬ 
ed in the name of the Governor shall be authenticated 
in such manner as maj be speciOed in rules to be made 
bj the Governor, and the validity of an order or instru¬ 
ment which is BO authenticated shall not be called in 
question on the ground that it is not an order or instra- 
t 2 ient made or executed by the Governor. 

(3) The Governor shall make rules for the more 
convenient transaction of the business of the Provincial 
Government, and for the allocation among ministers of 
the said business-” 

If sub-s. (2) does not apply to a legislative act 
of the Governor, then there is no provision in 
the Constitution regulating the manner in which 
the Governor’s legislative acts shall be authen¬ 
ticated. We then have to fall back on the pre¬ 
sumption in lllus. (e) to 8. H4, Evidence Act 
that “official acts have been regularly perform- 
ed.” Both the notifioatloua in question purport 
to be signed by the Chief Secretary “By order of 
the Governor of Bihar” and in the absence of 
evidence to the contrary it must be presumed 
that they were so signed and that this was done 
in consequence of the Governor having directed 
this Act to apply to the Cbota Nagpur Division. 

C6] With respect to the notiheation of 7th 
March 1949, it was further contended that the 
Governor has no power under 8. 92 to create a 
penal liability with retrospective effect. Apart 
from the question whether an Act authorizing 
the detention of a person with a view to preven¬ 
ting him from acting in any manner prejudicial 
to the public safety and the maintenance of 
public order can be regarded as a penal Act, no 
authority was cited for the proposition conten¬ 
ded for. The Constitution contains no limitation 
on the power of the Provincial Legislature to 
enact a penal Statute with retrospective effect ; 
see The United Provinces y. Mt. Atiqa Begum^ 
1940 F. C. B. 110 at p. 188 : (A. I. B. (98) 1941 
F. o. 16), where the learned Chief Justice obser¬ 
ved ; 


"The burden of proviog that the Indian legislatures 
are Bubject to a strange and unusual prohibition against 
retrospective legislation must certainly be upon those 
who assert it.” 

(See also the observations of Varadaobariar J. 
at pages 178, 179). For excluded and partially 
excluded areas the Governor ia the legislative 
authority. Prima facie, bo may legislate retro¬ 
spectively for such areas, for he could extend to 
them Acts of the Dominion or Provincial Legis¬ 
latures which have retrospective effect. Is there, 
however, anything in the language of 8. 92, which 
limits this power ? That section declares that 
no Act of the Dominion or Provincial Legis¬ 
lature shall apply to an excluded or partially 
excluded area "unless the Governor, by public 
notiheation, so directs.” If the meaning of the 
word “unless” in this context be "unless and 
until” an Act of the Dominion or Provincial 
Legislature might possibly be applicable to an 
excluded or partially excluded area only from 
the date on which the Governor so directs by 
public notification. According to the dictionary, 
its primary meaning is ”If it were not that; if 
it be not the case that; were it not for the fact 
that ; except.” In this sense it is a conjunction. 
In its secondary sense "unless” means “for fear 
that; in case ; lest.” In a third sense, by omis- 
sion of a verb, it has the force of a preposition 
and means “except; but for,” 0 . g. “Here nothing 
breeds unless the mighty owl.” (Shakespeare). 
As a preposition “except” and “unless” are often 
inter-changeable. There are many instances of 
this in the authorised version of the Bible, e. g. 
“Except thou make thyself a prince over us” 
(Numbers, xvi, 13). At no time does the word 
appear to have had the connotation of “until.” 
On the other hand it is used to create a condi- . 
tion precedent. In order that an Act of the 
Dominion or Provincial Government shall apply 
to an excluded or partially excluded area the 
only condition that has to be fulfilled is the 
publication of a notification by the Governor. 
He is the sole legislative authority in thisregard, 
and I can find nothing in sub-s. (1), which 
limits his power to legislate only prospectively 
any more than there is anything in sub-s. (2), 
which limits his power in this regard when he 
legislates by regulation. It follows that in my 
view the effect of the notification of 7fch March 
1949, is that the Bihar Maintenance of Public 
Order Act must be deemed to have continued 
in operation in Cfaota Nagpur after 16th March 
1948 , with the consequential result that the orders 
for the detention of the petitioners made after 
that date are intra vires, 

[6] The next contention was that the Bihar 
Maintenance of Public Order Act of 1947 being 
an Act to which the assent of the Goveraor- 
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fGeneral was required and obtained, an order of 
VM Governor extending it to an excluded area 
lor partially excluded area also requires the 
LaBent of the Governor-General. It is sufficient 
to say that there is no such limitation indicated 
in 8. 99. Constitution Act. 

[7] The comiietenoy of the Provincial Legis¬ 


lature to enact the Bihar Maintenance cf Public 
Order Act, 1947, is also challenged on the ground 
that legislation to assure publio safety is not 
included in List 11 of the Constitution, and is, 
therefore, outside the ambit of the Provincial 
Legislature's powers. A similar argument was 
raised in Nefc Mohammad v. The Proviitce of 
BtAnr, A. I. R. (S6) 1049 Pat. l: (50 Cr. L. J. 44) 
and was negatived by a Full Bench of this 
Oourt. 

(8l The next contention was based on the lan¬ 
guage of S. 9 (i), Bibar Maintenance of Public 
Order Act, which provides ; 


‘*Tho Provincial Government, il satiaded with res¬ 
pect to any particular person that with a view to 
preventing him from acting in any manner prejudicial 
to the publio safety and the maintenance of public 
order it is necessary so to do, may make an order direc¬ 


ting that be bo detained." 

It was contended that the term "Provincial 
Government” in this section means the Governor, 
And, therefore, that it is the Governor himself 
who must be satisfied before action oan be taken 
under the section. Reference was made to the 


decision in Cri. Miso. No. 587 of 1948, decided on 
6 th January 1^49, where it was pointed out that 
the Provincial Government means ‘‘the Gover- 
nor.** In each of the cases before us the order 
of detention states : "Whereas the Governor is 
satisfied,*' and is properly authenticated in the 
manner required by 8, 69 of the Constitution. 
The onus, therefore, of proving that the Gover¬ 
nor was not satified lies on the petitioners who 
assert the contrary. During the course of the bear¬ 
ing an application was made to call the Home 
Minister of the Provincial Government for the 
purposes of ascertaining from him whether the 
Governor was in fact satisfied or not. An aflfida- 
yit was filed in support of this application, but 
the only ground stated for calling the Home 
Minister was that the petitioners believed that 
the Governor had not in fact been satisfied. The 


deponent did not state any facts on which he 
based his belief. The application was, therefore, 
not granted. 

C9] Section 4 of the Act requires that when 
sun order of detention has been made under S. 2 
<l) (a), the authority making the order shall, as 
soon as may be after the order is made, com¬ 
municate to the person affected thereby the 
^grounds on which the order has been made 
against him and such other particulars as are, 
4n the opinion of such authority, sufficient to 


enable him to make, if bo wishos. a representa¬ 
tion against the order. The view consistently 
taken in this Court has been that failure on the 
part of tbe authority making the order to furnish 
grounds of detention in order to enable the 
detenu to make a representation under 8. 4 ren¬ 
ders the continued detention of the detenu un¬ 
lawful. The bearing of those rules began ou 3cd 
March. In criminal Miscellaneous No. liio of 1049 
the grounds were not served until 4tb March. In 
all the other coses grounds had been served be¬ 
fore the rules w'ere hoard, although they were not 
served on the petitioners until rules bad been 
issued to show cause why tbe petitioners should 
not be set at liberty. The section does not provide 
any fixed period within which the grounds of 
detention must be served on the detenu, butrequi- 
res that they should be served as soon as may be 
after the order of detention is made. The length 
of time which elapses between the order of deten¬ 
tion and service of the grounds of detention 
must necessarily vary according to the circum¬ 
stances of each case. I am not satisfied with re¬ 
gard to any of the present cases that there was 
any undue delay in serving the grounds of deten- 
tion. The reason w’by the grounds of detention 
were not served until after the rules had been 
issued by this (dourt appears to be that the 
present petitioners acted with unusual promti- 
tude in applying for rules. 

[lO] On the merits it has been contended that 
the grounds served on the petitioners are inade¬ 
quate for the purpose of enabling them to make 
an effective representation under s. 4 of the Act. 
The view taken by this Court consistently has 
been that the particulars furnished to the detenu 
must be such as to enable him to make an 
effective representation against his detention and 
that vague grounds of detention are insufficient 
compliance with the requirements of tbe section. 
Generally speaking, the grounds furnished to the 
various petitioners before us allege that they are 
active members of a group which has been orga¬ 
nized to assist the Communist Party to carry 
out a plan to spread disaffection and disorder 
among tbe labourers of tbe industrial area, that 
the Communist Party, in co operation with this 
group, had decided to prepare the grounds for 
armed rebellion, and that the petitioners had 
either attended meetings at which it was resol¬ 
ved to work along these lines or were co-opera¬ 
ting with people who had decided to do so. In 
some instances the specific dates on which these 
decisions were taken and the place where meet¬ 
ings were held has been mentioned. I have sera- 
tinized tbe grounds in each case and am satisfied 
that, except in one case, they futnisb tbe peti 
tioners with sufficient particulars to enable them 
to make effective representations against their, 
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jdetention should they desire to do so. The excep- 
tion is provided by the case of Kanai Lal Paul 
(criminal Miscellaneous No. 103 of 1949). The 
grounds of detention served on him are as 
follows: 

"No. 932 C. I. : In pursuance of S. 4, Bibar Main¬ 
tenance of Public Order Act, 1947, Sbri Kanai Lal Pal 
Eon of Bamcbaran (?) Pal of Dubda, P. S. Gatbela, 
Midnapur and Kirbent P. S. Kenduadib, Dhanbad Is 
informed that be has been ordered to be detained on 
the following grounds:— 

Certain representatives of the Communist Party of 
India and of the ‘Revolted Group’ of the Revolution¬ 
ary Communist Party of India decided in a meeting 
held at Mihijam in September 1948 to bring about an 
armed revolution in the country as quickly as possible 
and to make preparations for sabotaging lines of com-, 
munication and vital installations, to bring about dls- 
aQection among the industrial labourers to harass the 
police in every way possible and to murder a military 
and police officer, if necessary. These decisions were 
ratified in a meeting held at Laobipur (Burdwan) on 
25lh October 1948. In pursuance of these decisions the 
members of the ‘Revolted Group’ of the Revolution¬ 
ary Communist Patty of India and the Communist 
Party of India have been active in the industrial area 
of Dbanbad and Jamshedpur. Sbri Kanai Lal Pal who 
is a practising lawyer of Dhanbad is closly associated 
with this group and has been secretly assisting its sub¬ 
versive activities. Some of the underground workers of 
this group were found moving in Mibijam on the last 
January 1949 in a jeep bearing No. BRR 2436 of which 
Sbri Kanai Lal Pal took delivery from the police in 
June 1948. Again on 2l6t January 1949 be personally 
attended one of their secret party meeting in a village 
in the district of Burdwan. His name transpired in 
eome euepioious correspondence recovered by the police 
while searching the house of Bbola Makberji, and 
Bameshwar Agarwal, both of whom are active members 
of the Communist Party of India and who have been 
detained. 

In the circumstances the Provincial Government are 
satisfied that if be is allowed to remain at large be will 
indulge in bis activities to the prejudice of public safety 
and tho maintenance of public order. 

Sbri Kanai Lai Pal is informed that be has a right 
to make a representation in writing against the order 
under which he is detained. His representation, if any, 
may ba addressed to the Under Secretary to Govern¬ 
ment, Political Department, Special Section and for¬ 
warded through the Superintendent of the Jail. 

By order of the Governor of Bibar, 

Sd. Illegible 

Under Secretary to Government." 

It will be observed that this petitioner is a prac« 
tising lawyer and the first allegation against 
him is that he is closely associated with the 
“Revolted Group” of the Revolutionary Com¬ 
munist Party which is committed to the sabota- 
ging of communications and vital installations 
and to spreading disaffection among industrial 
workers, harassing the police and murdering 
military and police officers. A party or branch 
of a party which has such aims may neverthe¬ 
less consult a lawyer, and the latter may be 
called upon to give legal advice when so con¬ 
sulted, even though be does not share the aims 
of his client. Merely alleging that the lawyer 
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has been secretly assisting its subversive activU 
ties, without further particulars of what assist¬ 
ance was being rendered, does not carry the 
matter any further. A lawyer’s advice to his 
clients is usually confidential. There is no indi¬ 
cation of what kind of assistance other than 
legal advice was rendered by this petitioner. 

[ 11 ] It was then asserted that some of the under¬ 
ground workers of the Group in question were 
found in Mibijam in January, 1949, in a jeep 
bearing No. brr 2436, of which the petitioner 
took delivery from the police in June 1948. On 
behalf of the petitioner a petition supported by 
an affidavit has been filed stating that be acted 
as a pleader for one Sadban Gupta, a labour 
leader, in a number of cases in one of which tbia 
jeep was attached, and that when the Court 
ordered the release of the jeep, the petitioner 
took delivery of it on behalf of his client, and, 
under instructions from the latter, handed it 
over to a co.worker of Sadban Gupta belonging 
to the Hindustban Khan Mazdoor Sabha. These 
statements have not been controverted, and 
would indicate that in respect of the car the 
petitioner was not doing anything more than 
would be expected of any lawyer in the circum¬ 
stances. 

[12] The next allegation against the petitioner 
is that on 2lst January 1949, he personally 
attended one of the secret party meetings in a 
village in the district of Burdwan, The affidavit 
in reply states that on 21st January 1949, the 
petitioner was engaged in Dbanbad with Mr. S. 
N. Mukbarji, Barrister.at law of the Calcutta 
High Court, in consultation in a criminal case 
pending at Dbanbad, and that on the same day 
the petitioner telephoned to the Kenduadib 
police station in connection with a permit tO' 
celebrate Subhas Chandra Bose's birthday at 
Jbaria on 23rd, and that the permit was received 
from the police on the 22 nd. These statements, 
which have not been controverted, would appear 
to indicate that on 21st January 1949, the peti¬ 
tioner was not present at the meeting held m 
the Burdwan district. 

[18] Lastly, it is alleged that the petitioner's 
name transpired in some suspicious correspond¬ 
ence recovered by the police while searching the 
house of Bbola Mukherji and Bameshwar Agar- 
wala, both of whom are alleged to be active 
members of the Communist Party of India, and 
who are under detention. Here is an instance in 
which one would have expected some statement 
of the context in which the petitioner's name 
transpired in the correspondence referred to. If 
it was mentioned merely as that of a lawyer 
who was being consulted, the mention of ^ 
name in the correspondence would clearly be 
nocuous. Not only has this omission deprived' 
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the petitioner o( his right to explain the men¬ 
tion oi bis name in the correspondeoce recovered 
by the police, but the incident o( the jeep has 
clearly carried considerable weight in directing 
suspicion to the petitioner, although, in view of 
the statements in the petitioner’s affidavit, it is 
clear that his conduct with regard to the jeep is 
susceptible oi an innocent explanation. It is im. 
possible to say how far the petitioner's connec¬ 
tion with the jeep has inlluenced the decision to 
order bis detention. 1 am not eatished in the 
case of this petitioner that be has been furnished 
with all the materials to which he was entitled 
for the purpose of enabling him to make an 
effective representation against tho order for his 
detention, and would, therefore, direct that he 
be released unless there is some valid order for 
his detention in operation. 

[14] I would dismiss the remaining applica¬ 
tions. 

[16] As there is a difference of opinion be- 
tween my learned brother and myself in Cr. 
Miso. Cases lOi, 105, 106, 120, 63, 87 and 13i 
these oases will be placed before Meredith J. to 
be heard under s, 429, Criminal P. C. As we are 
agreed in Cr. M. o. 103 Kanai Lai Paul will be 
released. 

[16] Na^eahwar Prasad J.— These eight 
applications under S. 491, Criminal P. C. relate 
to detentions under s. 2 (i) (a), Bihar Mainten¬ 
ance of Public Order Act, 1947, of persons who 
are stated by tbe Government to be either mem¬ 
bers of the Communist Party, or as members of 
a group which has revolted from the Communist 
Party, or as sympathisers and workers on behalf 
vof this Party. All these detentions are of persons 
Vho are alleged to have been working in the 
districts of Ghota Nagpur which are excluded or 
partially excluded areas under the Government 
of India Act. If these applications had to be 
decided on tbe merits of the charges laid by the 
Provincial Government egainst these detenus, 
I would, on a perusal of the reasons given by 
the Provinoial Government, for detaining such 
persons, have dismissed these applications, except 
in the case of Kanai Lai Paul, a pleader (in Cr. 
Misc. Case No. 103/49). In the case of this Kanai 
Lai Paul, I am not satisfied that the reasons 
given by the Government for detaining him, as 
provided by s. 4, Bihar Maintenance of Public 
Order Act, are so lucid and clear that they give 
sufficient notice to the detenu to make a repre¬ 
sentation to the Provinoial Government, which 
right is given to him by that section. Ambiguons 
language has been used in the grounds served 
on the petitioner in pursuance of S. 4, Bihar 
Maintenance of Public Order Act, 1947. After 
referring to tbe illegal and subversive activities 
of tbe Communist Party of India and to the 


Revolted Groups of the Uevolutionary Com. 
maoist I^arty of India, tho grounds say that 
bhri Kanai Lai Paul, wbo is a practising law¬ 
yer of Dhanbad, >3 closely associated with this 
Group and has been secretly assisting its sub- 
versive activities.” This charge hardly conveysi 
a deunite accusation against tho dotr-nu that hist 
association with this group is of anything but aj 
professional typo and the assistance secretly, 
rendered by him may be nothing worse than 
pleader’s work for bis client. The grounds do 
not clearly say bow be is secretly assisting its 
subversive activities. It may well be that as a 
lawyer or as a legal adviser for his clients he isj 
putting up defence for them, or showing them^ 
the legal way of defending themselves or of 
countering restrictive orders passed or about to 
be passed against them. Such activities, though 
they may assist the Group, can hardly be said' 
to be an illegal activity which could be con-i 
template! in law as being ground for deteniion' 
of a pleader or an advocate. Legal advice hasi 
to be in its very nature secret. Then it is said 
in the grounds that on 2iet January I'jiOhe per- 
sonally attended one of their secret party 
meetings in a village in the district of Burdwan. 
Here again there is no allegation that in that 
secret party meeting anything else was discussed 
than the best method of defending themselves in 
a Court of law for which a pleader’s advice and 
assistance may be necessary. It is noticeable 
that in the long grounds served on the petitioner, 
there is no allegation anywhere that be is a 
member of the Communist Party of India or 
that he is working as a Communist. Another 
allegation against him is that bis name has 
transpired in some suspicious correspondence 
recovered by tbe Police while searching tho 
house of Bhcla Mukberjee and Hameshwar Agar, 
wal, both of whom are active members of the 
Communist Party of India, and who have been 
detained. Again, it is not clear whether bis 
name has transpired in that correspondence as a 
pleader wbo has given advice or whose advice is 
to be taken or in any lawless connection. As 
regards the allegation that he took delivery of a 
jeep which was used by Communist workers, 
it has to be remembered that it is a pleader’s 
duty to take delivery of articles seized by the 
police and produced in Court after .termination 
of the trial and to hand over such an article to 
bis client. He cannot be held responsible if sub¬ 
sequent to the delivery that article is used for, 
any illegal or nefarious purpose. There is nO' 
other allegation against this detenu and, to my 
mind, the grounds served on him are not definite: 
and clear and can hardly enable the detenu to! 
make a representation. In this light, X would! 
order his release. 
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[17] In other cases allegations are clear and 
they are accused cf being members of the Com- 
munist Party or of being its active sympathisers 
and workers and as working for armed revolt 
or sabotage of the productive and administra¬ 
tive machinery of the country. To my mind, 
jwhen this sort of information is available to the 
Provincial Government and it is satisfied that 
their detention is necessary in the larger inter¬ 
ests of society, I wouli refuse to order their release 
undtr S. 491. Criminal P. G., if there were no 
other legal obstacles to their detention. 

[18] A long argument has been addressed to 
us by Mr. Ghosh, the learned advocate for the 
detenus, challenging the validity of the order of 
detention on various grounds. The first ground 
is that a Governor, under the General Clauses 
Act, is the proper authority who has to consider 
the case of detenus when the law says that the 
Provincial Government can make the order for 
detention. It is contended that the Governor, 
personally, should have applied his mind to their 
cases before making an order of detention and 
that files are not sent to the Governor for such 
purposes and that he, therefore, did not apply 
bis mind to the case of each individual detenu 
before an order for bis detention was made. We 
have no materials to judge here whether files 
are sent to the Governor for such purposes or 
not and whether the Governor has applied his 
mind to the case of each detenu before an order 
for his detention was made in bis name. The 
afladavit on bebaf of the detenus on this point is 
not clear. They express their belief that the 
iGovemor did not apply his mind aud they do 
not mention therein any basis for their belief. 
We cannot decide a thing on such beliefs, espe¬ 
cially when the law presumes that all ofificial 
acts have been regularly done {vide S. 114, 
Evidence Act). We could not possibly accede to 
the petition of the detenus for examining the 
Home Minister when the affidavit is of such a 
,vague and indefinite type. The presumption in 
the case is that these acts of passing the order 
for detention have been legally and regularly 
done, and it w'as for the detenus to have rebut¬ 
ted that presumption, which they have failed to 
do in their affidavits. 

[19] The next contention on behalf of the de¬ 
tenus is that the order for their detention has 
been made by the Chief Secretary and purports 
to be by command of the Governor and has not 
.been signed by the Governor himself. Here 
lagain it will be presumed that the Chief Secre¬ 
tary has passed this order by command of the 
Governor and no provision in law was shown to 
us whereby the Governor has by himself in 
person to sign such an order. To my mind, it is 
lenough that such orders are passed by bis com¬ 


mand and it may be the hand of the Chief 
Secretary which actually issues out such an order. 
Under S. 69, Government of India Act, 1936, as 
adapted by the Provisional Constitution Order 
1947, the Chief Secretary’s signature to such 
an order will be sufficient if the rules of business 
of the Provincial Government gave the powers 
to the Chief Secretary to sign such orders in the 
name of the Governor. It has not been contend¬ 
ed before us that the rules of business do not 
provide for the Chief Secretary’s signing such 
orders in the name of Governor, though the 
order be expressed to be taken in the latter’s 
name. Section 69, Government of India Act, 1936, 
provides that all executive action of the Govern¬ 
ment of a Province shall be expressed to be 
taken in the name of the Governor, and such 
orders shall bo authenticated in such manner as 
may be specified in rules to be made by the 
Governor, and the validity of an order or instru¬ 
ment which is so authenticated shall not be 
called in question on the ground that it is not 
an order or instrument made or executed by the 
Governor. To my mind, the contention that the 
order signed by the Chief Secretary in the name 
of the Governor is not the Governor’s order is a 
futile contention and it ought to fail. 

[20] A more serious objection to the validity 
of the order of detention of these detenus has been 
taken on the ground that on the date of such 
orders of detention there was no valid law in 
operation in Cbota Nagpur, which is an excluded 
or partially excluded area, by which these de¬ 
tenus could bo arrested and pot in detention, and 
that on the date of the hearing of these appli¬ 
cations also there was no valid law in operation 
making the continuance of their detention legal. 
This contention is based on the provisions of 
chap. V, Government of India Act, 1935, as 
adapted by the India (Provisional Constitution) 
Order, 1947, in 9. 92 of this Act. This chapter V 
deals with excluded areas and partially excluded 
areas, and a. 91 in this Chapter defines what are 
excluded areas or partially excluded areas. It is 
not contended by the Crown that Ohots Nagpur 
is not an excluded area or a partially excluded 
area, and as such it is not contended that Chap. V 
will have no application to the eases in question. 
Section 92 of this Government of India Act, 1936, 
says that: 

“the executive authority of a Province exteniM to 
eluded aud partially excluded areas therein, but, n 
withstanding anythiog in this Act, no Act ot 
DominioD Legislature ot of the Provincial L®«‘3lata^ 
shall apply to an excluded area or a partially exclo 
area, unless the Governor by pubUo 
directs, and the Governor in givieg sneh a dir^swo 
with respect to any Act may direct that the Aotwa 
its application to the area, or to any 
thereof, have effect subject to such exceptions or mw 
ficationa as he thinks fit.” 
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To my mind, this seckion makes the Governor 
of a Province a legislative body for that pro- 
vinoe so far as its eicluded areas or partially 
excluded areas are oonoernwi; but that his legis. 
lative ix)wor8 under this sub-el. (i) of 8. 92 are 
but limited powers, limited in the etuso that 
under this sub-clause ho can adopt a law of the 
Provincial Ijegislature or of the Dominion Legig. 
laiore for application to such an excluded or 
partially excludisd area. It does not refer to his 
independent pHeuary powers of legislation which 
bo can resort to under cl. (2) of S. 92 of this Act 
for the i^ace and good govornmout of any area 
in a province, which is for the time being an 
excluded area or a partially excluded area. 
Under the latter provisions, the Governor “may 
make regulations for the peace and good govern¬ 
ment of such areas** and the only restrictions 
made to his powers to do so are that they shall 
be submitted forthwith to the Governor-General 
and until assented to by him shall have no effect. 
That is to say, under s. 92 ( 2 ), the Governor of a 
Province can make independent laws operative 
in excluded or partially excluded areas and any 
regulation so made by him may repeal or 
amend any Act of the Dominion Legislature or 
of the Provincial Legislature or any existing 
law which is for the time being applicable to the 
area in question. This gives wide powers to the 
Governor to make laws of any bind which will 
be operative in excluded or partially excluded 
areas if the Governor.General has given his 
assent thereto. Such laws may be arbitrary; 
such laws may appear to have been oppressive; 
each laws may amount to a repeal of any exis¬ 
ting law operative in that area ; such law may 
be a modification of any law operative in that 
area; it may be retrospective or retroactive; it 
may come into force for a period defined by the 
Governor. In other words, the Governor is a 
sovereign legislative body for such an area and 
can make any laws—good or bad— for such 
an area according as he thinks it necessary 
so to do. He has got all the rights under this 
s. 92 (2), to make laws even retrospective in 
their effects as all sovereign legislative bodies 
can. A Court has got nothing to do with the 
soundness or reasonableness of the law so made 
and it has to administer and interpret the law 
as it is and not as it ought to be. Therefore, if 
the Governor bad passed a regulation under 
this 8. 9S (9), making the Bihar Maintenance of 
Public Order Act, 1947 (which was originally 
operative in Bihar only till I5tb March 1948, 
and which under sub s. (3). proviso was extended 
for one year more by a Resolution passed by 
the Bibar Legislative Asssmbly and the Bibar 
Legislative Council) applicable to Chota Nagpur 
Also as an independent piece of legislation of 


his own, making its operation retrospective from 
a defined iwriod, I think, it would have been 
quite a valid piece of legislation for the exclud- 
ed areas, provided the Governor-General h id 
given his assent thereto, as provide! by the last 
cliuso of this section. Hut in this case the Gover¬ 
nor bag not made any such regulation uiidor 
8. 92 (2) p.ud neither have any such regulations 
made under this aub.s* ctinu been submitted 
forthwith to tho Govornor-General, and conao. 
quently no assent has been taken, and, therefore, 
in the case of these detenus no claim can bo 
advanced on behalf of the Governor that ho 
could'Apply the Bihar Maintenance of Pablio 
Order Act to Obota Nagpur. Ab a matter of fact, 
it is not argued by the Crown that the Governor 
has passed any regulation under 9. 92 (2), to 
which the assent of the Governor-General has 
been taken and as such tho Governor has not 
acted as a plenary and sovereign legislative body 
for this area under tho provisions of this 9. 92 
(2). A Notification has been shown to us dated 
7th March 1919, no. ilUO-C. publisbed in a 
special section of the Bihar Gazette, that the 
Governor 

"18 pleased to direct that the said Bibar MaiotcaiiDco 
of Public Order Act shall apply and shall always bo 
deemed 10 have applied to the Chetnnagpur Division 
and to tho Santal Par^anas District with elToct from 
the 16th March, 19-18.*’ 

It is conceded that at the time when these dete- 
nus were arrested and when the grounds foe 
their detention were served on them, there was 
no such notification in existence whereby the 
Bihar Maintenance of Public Order Act, as 
extended by Resolution of the Bibar Legislative 
Assembly and the Bibar Legislative Council 
under S. 1 , sub-s. ( 3 ) was in existence. It was 
after the bearing of the petitions of these detenus 
in this Court and when judgment was reserved 
that this notification in the Bihar Gazette, 
referred to above was made by order of the 
Governor of Bihar ; and when our attention 
was drawn to it, we heard both the parties 
again. On the one band it is contended by the 
Advocate-General that in the first place this fresh 
notification and extension of the Bihar Mainte¬ 
nance of Public Order Act to Chota Nagpur by 
virtue of this notification was not necessary 
inasmuch as the Governor bad originally accep¬ 
ted for Chota Nagpur the operation of the Bihar 
Maintenance of Public Order Act, with the 
implication that if the two legislative bodies of 
the Bibar Legislature extended it for one year 
more as provided by S. 1, ol. (3) the Governor 
would be deemed to have accepted that exten¬ 
sion also for Chota Nagpur and excluded or 
partially excluded areas of this Provice of Bihar. 

1 am of opinion that such an advance delegation 
of authority to the Provincial Legislatures for 
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extending this enactment to Chota Nagpur would 
amount to a delegation of legislative authority 
by the Governor to the Provincial Legislature 
for Chota Nagpur and the Santal Parganas also, 
end this delegation of authority was never 
contemplated by s. 92, Government of India 
Act, 1935. These excluded or partially excluded 
areas under tbe scheme of that Act are the sole 
responsibility of the Governor so far as legisla¬ 
tion is concerned, and there cannot beany valid 
delegation or entrustment of such a responsibi¬ 
lity in favour of a Provincial Legislature. 
Therefore the contention of the Advocate-Gene- 
ral, that when the Legislature of Bihar extended 
the operation of the Bihar Maintenance of Pub. 
lie Order Act for one year, it should be deemed to 
have been extended by the Governor in the case 
of excluded and partially excluded areas also, is 
not sound. When the Governor notified tbe 
original Bihar Maintenance of Public Order Act 
for Chota Nagpur under S. 92 (l), he CQuld do it 
only for one year, because at that time the exten- 
eion of that Act for more than one year bad not 
been decided upon by the Provincial Legislature. 
The Provincial Legislature may or may not 
have extended the Act under the circumstances 
prevailing in this Province at the time when the 
period of tbe original legislation expired, and 
it cannot be supposed that ihe Governor gave 
a blank cheque to the Provincial Government 
to apply it to Chota Nagpur also in case they 
found it necessary for the main unexcluded 
areas of Bihar. The conditions in the two 
parts of the Province, the excluded and the 
unexcluded, may be different. It may be neces- 
eary to apply the law in one portion and in tbe 
other portion it may be quite unnecessary and 
uncalled for. Therefore, it cannot be said that 
when the Bihar Legislature deemed extension 
necessary for that area over which they were 
competent to extend tbe law, the Governor 
should also bo deemed to have thought it neces¬ 
sary to extend it to Chota Nagpur, though not by 
any fresh notification but by his past assent and 
past notification which was operative under 
the law then existing for one year only. 
If it was, therefore, imperative for the Governor 
to notify afresh the extension of tbe Bihar 
Maintenance of Public Order Act to areas of 
Chota Nagpur and Santal Parganas, and when 
be did not do so either because be did not consi¬ 
der it necessary to extend it by notification to 
an area for which he had exclusive and sole 
responsibility in tbe field of legislation or be 
slipped or he was not advised on the point, the 
net result will be that the Bihar Maintenance of 
Public Order Act shall not be deemed to be in 
operation in that area. It is conceded that tbe 
Governor bad made no such notification for that 


area extending the Bihar Maintenance of Public 
Order Act after March 1948, when it became 
operative in Bihar by virtue of extension. There 
being no law in existence in Chota Nagpur and 
Santal Parganas, whereby a person could be 
detained, it is contended that the detention of 
these detenus is illegal and that their continued 
detention is invalid. To my mind, such a con- 
tention has a great force. To counter the conse¬ 
quence of such illegal arrest and detention, tbe 
Governor by his notification dated the 7 th 
March, 1949 (no. 3430-C) has been pleased to 
direct that the said Bihar Maintenance of Pub¬ 
lic Order Act “shall apply and shall always be 
deemed to have applied to the Chota Nagpur 
Division and to the Santal Parganas district 
with effect from the 16fch March 1918, under sub- 
8 . (i) of 8. 92, Government of India Act.” If the 
Governor had plenary and full powers under 
thissub-s. (1) of s. 92, Government of India Act, 
he could no doubt frame a law or regulation 
having retrospective effect, and in such a case 
this notification would make the detention of 
the detenus legal and valid. But the question is, 
whether tbe Governor, acting under aub-s. (1) of 
S. 92, Government of India Act, 1936, can pass 
such a regulation or legislation without obtain¬ 
ing tbe consent of the Governor-General, and 
whether he can make it effective and operative 
in the excluded or partially excluded areas. To 
my mind, he could do such a thing under S. 92 
(2), but not under 8. 92 (l). If tbe Governor- 
General's assent bad been obtained to this regu¬ 
lation as notified on 7tb March 1949, proba¬ 
bly the extension of the Bihar Maintenance of 
Public Order Act could have been valid and all 
past arrests and detentions and their continu. 
ancQ could have been made legal. But the 
Governor does not claim to act under 8. 92 (2) 
and neither has the assent of the Governor- 
General been obtained so as to make it effective 
from that date, and, therefore, to my mind, if the 
Governor could act at all, he could act within 
the powers conferred on him only under S. 92 (1). 
But this S. 92 (1) does not contemplate an inde¬ 
pendent legislation by the Governor. It speaks* 
of an act of the Dominion Legislature or of the 
Provincial Legislature being made operative in 
the excluded or partially excluded areas only 
under certain specified circumstances and not 
otherwise. In other words, the emphasis in this 
sub-cl. (1) of S. 92 is on the prohibition of an 
Act of the Dominion Legislature or of the 
vinoial Legislature being applicable toanexolua* 
ed or partially excluded area and such an Act o 
the Dominion Legislature or of the Provinc^ 
Legislature shall apply to such areas only if 
Governor by public notification so directs. Tba 
is to say, the passing of a law by the Provinci 
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or the Dominion Legislature shall not ipso facto 
make it applicable to tbe excluded or partially 
excluded areas, and that it shall be made appli. 
cable only by tbe direction of tbe Governor and 
that also by public notification, and the Gov. 
ernor has been given the right of accepting or 
modifying the clauses of such an enactment as 
he thinks fit, which by special notification would 
be applicable to such areas. To my mind, the 
emphasis that an Act shall become applicable 
only if notified, lays a limit on the lowers of 
the Governor to validate past Acts or to make 
laws retrospectively active in excluded or parti, 
ally excluded areas. The section does not apeoi* 
fioally eay that the Governor shall apply such 
'an Act to a period even before such a notifica- 
tion was made by him. Tbe mere fact that an 
Act of the Provincial or tbe Dominion Legisla- 
jture shall be applicable to such areas only after 
notification excludes the powers of the Governor 
to make it retrospectively operative or active 
when there was no notification of the Governor 
in existence. To my mind, notification is an in. 
tegral part of the Governor’s legislative act as 
contemplated by S. 92 U), Government of India 
Act. It is not a mere executive act publishing a 
legally enacted law. A notification contemplated 
by this sub s, (i) of 3. 92, Government of India 
Act, is a part of the legislative act which would 
go to make the law operative in such areas. So 
long as such a notification is not forthcoming, 
no law of any Dominion or Provincial Legisla. 
ture is in operation in such excluded or partially 
excluded areas. And tbe Governor by not noti. 
fying it for a pretty long time cannot make it 
operative in tbe past so as to bring about oonae. 
quenoes adverse to anybody’s freedom or liber- 
ty. The matter would have been different if he 
bad purported to act under s. 93 ( 2 ). But even 
the notification of 7th March 1949, says clearly 
that the Governor is purporting to act under 
S. 93 (l) which does not give him the powers to 
make a law active at a period when there was 
no notification by him in existence or operation. 
1, therefore, consider that tbe notification of 7tb 
March 1949, did not make the Governor compe. 
tent to pass a retrospectively active legislation 
for the excluded or partially excluded areas 
under s. 93 (i). Government of India Act, and 
this belated notification will not make tbe orders 
passed under the Bihar Maintenance of Public 
Order Act stgainst these detenus legal. To my 
mind, they have been detained under orders 
at a time when such a law was not operative in 
the areas where they were arrested and served 
with orders under ss. 3 and 4, Bihar Mainte. 
nance of Public Order Act, and theic’continned 
detention under the notification of 7th March 
1949, which did not vest the Governor with 


legal powers to make such notification under 
8 . 93 (l) retrosiwctively active is I have 

no option, therefore, but to order the rel(. iro of 
these detenus under s. 491. Crimiiml l\ C , though 
on merits (except in the case of Kanai Lal Paul) I 
would have dismissed their {Hjtitious. 

JUDGMENT OF FULL BENCH 

(Idtk April 1940.) 

[ 21 ] Meredith J. _ Of these eight applica¬ 
tions under 3. 49i, Criminal V. C., the first seven 
come to US under cl, Letters Tafent of this 
Court on a ditTereuco of opinion rrtweon his 
Lordship tbe Chief Justice and Nageshwer Pra- 
sad J. The last (criminal Miscellaneous No. 149 
of 1949) comes to us indopondently. 

[ 22 ] The difference between the two learned 
Judges is on the question “whether, assuming 
that the provisions of s. 4 (1), Bihar Maintenance 
of Public Order Act, 1947, have been complied 
with in these Cases, thedetention of the petitioners 
is illegal in view of the notification dated 7th 
March 1949, issued by his Excellency tiio Cover, 
nor under S. 92 ( 1 ) of tbe Act (Government of 
India Act, 1935) ?“ 

[23] This question arises in the following cir- 
cumstances. Tbe Bihar Maintenance of Public 
Order Act, 1947. (Act v [6] of 1947) came into 
force on 16th March 1947, on publication in tbe 
Official Gazette under S. 6 (i), General Clauses 
Act. Section 1 (3) of the Act says : 

“It shall remain in force for a period of one year 
from tbe date of its commencement ; 

Provided that tbe Provincial Government may, by 
notification, on a resolution pasaed by tbe Bihar Legis¬ 
lative Aeaembly and agreed to by tbe Bihar Legislative 
CouDoil, direct that this Act shall remain in force for 
a farther period of one year with such modifioationa, If 
any, as may be specified in the notification ; 

Provided further that the expiration of thia Act shall 
not affect anything done cr omitted to be dooe before 
such expiration, and S. 8, Bihar and Orissa General 
OJauses Act, 1917, shall apply upon tbe expiry of this 
Act as if it bad been repealed by a Bihar Act." 

[2Sa] On 11 th March 1948, after the necessary 
resolution by both Houses, the Provincial Gov¬ 
ernment issued a notification extending the life 
of the Aot for one year from 16th March 1948 to 
16th March 1949. 

[24] Section 92, Government of India Aot, 
1935, is as follows : 

(1) The executive authority of a Province extends to 
excluded and partially excluded areas therein, but, not¬ 
withstanding anything in this Aot, no Aot of the Fede¬ 
ral Legislature or of tbe Provincial Legislature, 
apply to au excluded area or a partially excluded area, 
unless the Governor by public notification so directs, 
and tbe Governor in giving such a direction with res¬ 
pect to any Act may direct that the Aot shall in its 
application to tbe area, or to any specified part thereof, 
have effect subject to such exceptions or modifications 
as he thinks fit. 

(2) The Governor may make Begnlations for the 
peace and good government of any area in a province 
which is for tbe tune being an excluded area, or 
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a partially excluded area, and any Repulationg so made 
may repeal or amend any Act of the Federal Legisla¬ 
ture or of the Provincial Legislature, or any existing 
India law, wbioh is for the time being applicable to the 
area in question. 

Regulations made under this sub-section shall be 
submitted forthwith to the Governor-General and 
until assented to by him in his discretion shall have 
eQect, and the provisions of this part of this Act with 
respect to the power of His Majesty to disallow Acts 
sball apply in relation to any such Regulations assen¬ 
ted to by the Governor-General as they apply in rela¬ 
tion to Acts of a Provincial'Legislature assented toby him. 

(3) The Governor sball, as respects any area in a 
Province which is for the time being an excluded area 
exercise bis functions in bis discretion.” 

[25] Chotd Nagpur, within which the petition, 
ers were arrested, is a partially excluded area. 
Accordingly on 16th March 1947, by notiheation the 
Governor brought the Act into operation in this 
area (Notification No. SOO published in the Bibar 
Gazette (Extraordinary) dated l6lh March 1947). 

[26] With the exception of one, who was arres¬ 
ted, in December 1948, the petitioners were 
all arrested in January 1949. and the detention 
orders under the Maintenance of Public Order 
Act, 1947, were made on 8th February 1949. 
When the oases came up for hearing before the 
Chief Justice and Nagesbwar Prasad, J. the 
point was taken that the extension of the Act by 
the Provincial Government had never been 
extended to Chota Nagpur by the notification of 
the Governor under S. 92 (i), Government of 
India Act. On 7tb March judgment was reserved. 
On the same day the Governor issued the fol¬ 
lowing notification : 

"No. 3430-C.—Whereas doubte have arisen as to ths 
applicability to the partially excluded areas iu the 
Province of Bibar of notification No. 8734-0., dated 
11th March 1948, extending the life of the Bihar 
Maintenance of Public Order Act, 1947, (Bihar Act V 
of 1947) for a further period of one year from 16th 
March 1948: 

Now, therefore, the Governor of Bihar, in exercise 
of the powers conferred by sab-seotion (1) of S. 92, 
Government of India Act, 1935, is pleased to direct 
that the said Bihar Maintenance of Public Order Act 
shall apply and sball always be deemed to have applied 
to tbe Cbota Nagpur Division and to the Suntal 
Parganas District with eQect from 16tb March 1918. 

By order of the Governor of Bihar, 

Sd. L. P. Singh, 

Chief Secretary to Government." 

Further argument was heard with reference to 
this, and it was then contended that the Governor 
bad no power under 8. 92 (1) to apply tbe 
extended Act retrospectively from leth March 
1948. Both the learned Judges accepted the con¬ 
tention that tbe extended Act had not been legally 
applied prospectively by the Governor’s notifica. 
tion of 16th March 1947, and the detention 
orders which were made subsequently to the 
expiry of the Act in Chota Nagpur on I5tb March 
1948 , were not, therefore, legal. On tbe question 
whether the Governor’s notification of 7th 


March 1949, legalised tbe detention, the learned 
Judges differed. Both held that it was a legisla¬ 
tive act of the Governor, but, whereas the Chief 
Justice was of opinion that the Governor could 
legislate retrospectively in this regard under 
S. 92 (l), Nagesbwar Prasad J., held that he 
could have done so only under S. 92 (2), but not 
under s. 92 (l) under which he purported to act. 
Tbe detention of the petitioners was, therefore, 
illegal. 

[27] Before considering the points which arise, 
it is perhaps relevant to observe that all the 
contentions for the petitioners are unreal in 
view of the fact that the Government of India 
Act, 1935, remained in force under the India 
(Provisional Constitution) Order, 1947, after 16 th 
August 1947, only with certain modifications 
and one of these modifications made by S. 3 (3) 
of that Order took away with effect from 16 tb 
August 1947, the Governor’s power to act in his 
discretion or individual judgment from that date, 
so that at tbe relevant period tbe Governor was 
a purely constitutional Governor acting only on 
tbe advice of his Ministers, and in fact the 
order of the Governor is in practice the same 
thing as an order of the Provincial Government. 

[26] Apart from this, I am of opinion that 
no question at all arises of extension of the 
extension and the notification of 7th March 
1949 was entirely unnecessary. When the Gov¬ 
ernor by bis notification of I6tb March 1947 
applied tbe Act to tbe area, be applied it for 
whatever its duration might eventually be« 
There was no question of any fresh legislation 
extending the Act, the operation of which would 
be barred under S. 92 (1), Government of India 
Act, and which needed fresh application by tbe 
Governor. The whole legislation was in fact 
contained in the original Act (v of 1947), though 
in regard to the first proviso to 8. 1, it was 
conditional legislation. It is not quite accurate 
to speak of extension of the Act to Chota Nagpur. 

It was originally an Act for the whole province 
including Chota Nagpur. Section 1 (8) of the Act 
said “it extends to tbe whole of the Province of 
Bihar”. The effect of S. 92 (1) was merely to 
impose a bar to its operation in Cbota Nagpur, 
and the Governor’s notification did not extend 
the Act to that area, but merely removed the 
bar to its operation. Once the bar was removed, 
it would operate for its entire duration. 

[ 29 ] It is necessary to emphasise that the ex¬ 
tension of the Act by the Provincial Govern¬ 
ment was not legislation at all. It was merely 
the fulfilment of a condition by executive order 
which had. been prescribed in the original Act. 
The whole legislation was in the Act. The 
sion derived its legality and force not from ® 
order of Government extending the Act on tne 
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lesolaiion of the Houses, but uniier the Act itself. 
The extension was not msae by the Legialatuie 
ibut by notihoation of the Provicciftl Government. 
I can find no ground for not applying the princi. 
pies laid down by the Privy Council in Empress 
V. £iiraAa. 5 I. A. 178; {4 cal. 173 k\ o.). Eussel 
V. The Queen (1893) 7 A. o. 820: (ai L. j. i\ c. 77) 
and Emperor v. Bunoari Lal S.irma, 1946 
F. C. li. 161 : 26 P. L. T. 137: (A. I, U. (33) 1946 
F.C.48: 46 Cr.L. J. £89). In Surah's case: {5 I. A. 
178: 4 cal. 172 P. c ) their Lordships had to deal 
with Aot XXll of 1869. This was an Act of the 
Governor-General in Council described as “an 
Act to remove the Garo Hills from the jurisdic¬ 
tion of the Tribunals established under the 
General Regulations and Acts and for oth^r pur. 
poses", but a 9 of the Act said the said Govern¬ 
ment may from time to time by notification in 
the Calcutta Gazette extend mutatis mutandis 
all or any of the provisions contained in the other 
sections of this Act to the Jaintia Hills, the 
Naga Hills and to such portion of the Kbasi 
Hills as for the time being forms part of British 
India. Every such notification shall specify the 
boundaries of the territories to which it applies. 
The Lieutenant-Governor having applied the 
Act by notification to the Khasi and Jaintia 
Hills, it tvas contended that this was delegated 
legislation by the Lieutenant Governor, and as 
such it was invalid os the Governor-General in 
Council being himself a delegated Legislature 
could not make a further delegation of legisla- 
tive power. 

CSOJ Their Lordships pointed out in the first 
place that the Governor-General in Council, 
though in some respects a subordinate Legisla. 
tare, was in no sense a delegate or agent of 
Parliament, but within bis own sphere was in. 
tended to have plenary powers of legislation as 
large and of the same nature as those of Par. 
liament itself. Secondly, they said that there 
was no delegation of legislative power at all. 
The Act of the Lieutenant-Governor was not 
legislation by him. It was a fallacy to speak of 
the powers conferred upon the Lieutenant. 
Governor, large as they were, as if, when they 
were exercised, the efficacy of the acts done 
under them would be due to any other legisla. 
tive authority than that of the Governor. General 
in CouDoil. Their whole operation was, directly 
and immediately, under and by virtue of the 
Act (xxii [33] of 1869) itself. The Act was an exam¬ 
ple of conditional legislation which w^as not 
uncommon and was convenient. Their Lord, 
ships cited a number of existing examples of the 
same process, and I desire to notice that amongst 
the examples cited by them as not being a dele¬ 
gation of legislative power was S. 39 of Act 
XXUI [29] of 1861. The section is as follows : 


\Mieu, under the prt»vihiofi* of S. of the raid 
.^ct, llid Act is -d i-j any pin of the trrriinried 

nut subject to tbo Gciurul r.eKuiutiotia tf IJ. ncii 
Madras and BcniLiT, it j-bil] bo lawful for the (ioiern- 
menlto wh-ch the territory ia bubordimto t. d-oUrc 
that the Aot ehall tak-i ciltci therr-jn subjic; t > imv 
re^ir.ctiuu. liunuiiun, or provi>o which i; may ibini; 
pr por. In such cu e tho re^lf.ct:oll. limiut.on or pro- 
V'6u tbtll be inserted in lb3 tUoLiralion or n .luicitinn 
of such ext-iiiion. When the Act tileoJi,! i.v tlio 
Locxvl Goierninent to any Xcrritorv subord.uuic t. 
such GoveruMunt, and such Gxtou?ion Is male subject 
tj any iciin.-t on. liiuimicn, or piovjjo thu previjus 
sanction of tbo Governor CUncrul of Iniia m Council 
shall bs) re iuld;le.'‘ 

I desire to draw attention to the lact that in the 
opinion ot their Lordshijis of the Privy Council 
even thu jirovision that tho Act could be brought 
into elTect^‘‘subject to any restriction, limitation 
or provisj" thought projHir by the Government 
was not a delegation to the executive Govern, 
meat of legislative power. 

[3l] \Yhat the Privy Council laid down in 
Burak's case, (5 I. A. 179; 4 cal. 173 r. C.), is 
well suimnarited in the placitum : 

“Whore pk'uary powers of le>;i3!:itionexist as to pirti- 
Culur subjects, wbethvr in an iujt.H3riul or m u proim- 
ciiil Legislature, they may bo wdl exorci.seJ, either 
absolutely or conditionally; in the Jailor ca-e leaving 
to the discretion of some exteruiil autboriiy the time 
and manner of carrying its legislation into eficct, as 
also the area over which it is to extend,'’ 


[3a] In my view that is exactly what was 
done by the Legislature in proviso 1 to S. l 
of Act V [6] of 1947. The argument that thei 
Governor iu his notification of iGth March! 
1947, in applying the whole Act including the 
proviso to Cbota Nagpur, delegated his own legis¬ 
lative power to the Provincial Government, 
which he could not do, is, in my view, doubly 
incorrect. In that notification he was not exer¬ 
cising any legislative power, nor did he delegate 
anything. 

[33] The decision of the Federal Court in 
Chatturamy,Commissioner of Income-tax, 26 
pat 442 : (A. I. R. (34) 1947 F. o. 32) that the 
Governor has been given legislative power by ■ 
Parliament under S. 92 (l). Government of India 
Act has been strongly relied on by Mr. Ghosh 
for the petitioners. Their Lordships were refer¬ 
ring to the use of the words “subject to such 
exceptions or modifications as be thinks fit." 
Here, however, it is no question of any modifi. 
cations. Moreover, the observations were made 
with regard to S. 93 ( 1 ), Government of India 
Act and are not binding authority as regards 
proviso 1 to s. 1 of the Act V [6] of 1947. 

[34] I cannot resist citing my own personal 
view with regard to S. 92. for what it is worth, 
right or wrong. In doing so I mean no disres- 
peet to the Federal Court. My view is that 
S. 92 (Q) was a delegation by Parliament of legis. 
lative power to the Governor, but S. 92 (i) was 
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.merely legislation by parliament making Acts 
!for these areas conditional legislation, and it is 
■for this reason that when the Governor acts 
under S. 92 (2) be has to submit his Regulations 
forthwith to the Governor-General for assent, 
whereas he has not got to do so when he acts 
under S. 92 (i). It is in this connection that I 
drew attention to the view expressed in Burha’s 
case (5 I. A. 178 : 4 cal. 172 P. C.) with regard to 
S. 32 of Act XXII of 1869. 

[3D] If the notification of 7bh March 1949, was 
unnecessary, then, whatever view may be taken 
of it, it could not render the detention of the 
petitioners illegal. This is the answer I would 
give to the question referred to us. 

[36] Upon the narrow point as to whether 
that notification could operate retrospectively, I 
agree with Nageshwar Prasad J. for the very 
simple reason that, if it was not legislation, no 
question could arise of its being made retrospec¬ 
tive. Even if, in view of the Federal Court 
decision just referred to, it has to be considered 
a legislative act, I still think it could not operate 
retrospectively. Under S. 92 (2) the Governor is 
given plenary powers of legislation for certain 
areas subject to certain conditions. Under 
8. 92 (2) he could undoubtedly, in my opinion, 
make a Regulation with retrospective effect, 
But under S. 92 (i) he has a very limited 
power of legislation, if he has any at all. 
He is certainly not empowered under s. 92 (1) 
to enact any positive legislation himself. The 
word "modifications" must be road in its con- 
text (subject to such exceptions or modifications). 
It is, in my opinion, a negative provision. He 
can subtract or modify negatively, but he can¬ 
not add anything. To add a retrospective clause 
would certainly, in my judgment, be outside any 
power conferred under S. 92 (l). The power of 
retrospective legislation is one of the extreme 
powers of a plenary Legislature specially in 
criminal matters, and certainly, I am sure, it 

■ was never contemplated by the Legislature that 
such powers would be conferred under s. 92 (1). 

[ 37 ] There remains the case of Jatindra Nath 
Gupta (criminal Miscellaneous 149 of 1949). The 
detention order in the case of this man was made 
on 12th February 1949 and on 23rd February 
he was arrested under that order. It was alleged 
in the petition filed on bis behalf that no grounds 
of detention had been served upon him up to the 
date of the application. But this is not the case. 
The grounds were served upon him on 6th March 
1948. 

[88] It was then urged that the grounds were 
not sufficiently definite and specific to enable 
him to make a representation. A perusal of the 
groun(fs, however, indicates that they are just as 
epeoifio as grounds could well be, and grounds 
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strictly comparable with these have been held 
sufficient in many cases before this Court. 

[39] The same points have been urged as were 
taken in the other applications. They have been 
already dealt with. Lastly, however, it is argued 
that the detention is not valid since 16th March 
1949, the reason being that the proviso to s. 1, 
Maintenance of Public Order Act, 1947, only pro¬ 
vided for extension for one year, that is, up to 
15th March 1949. It appears, that by Bibar Act 
(V [6] of 1949), which came into force by publi¬ 
cation in the official Gazette on 15th March 1949, 
in sub-s. (3) of 8 .1 of 1947 Act for the words “for a 
period of one year from the date of its commence¬ 
ment” the words and figures "till Slst March i960" 
have been substituted, and this was extended to 
Chota Nagpur by notification published the same 
day. 

[40] It is urged that a fresh detention order 
under the amended Act would be necessary. Sec¬ 
tion 27, Bibar and Orissa General Clauses Act 

(Act 1 of 1917) provides that : 

“Where any enactment is repealed and re-enacted by 
a Bibar and Orissa Act with or witbont modi6cation, 
then unless it is otherwise expressly provided, any 
appointment!?) notiQcation, order, eobeme, rule, bye-law 
or form, made or issued under the repealed enactment, 
shall, so far as it is not inconsistent with the provisions 
re-enaoted, continue in force and be deemed to have 
been made or issued under the provisions so re-enaoted, 
unless and until it is superseded by any appointment, 
notification, order, scheme, rule, bye-law or form, made 
or issued under (he provisions so re-enated.’' 

Bibar Act V [6] of 1949 repealed the words "for 
a period of one year from the date of its com¬ 
mencement" and re-enacted a modified pro- 
vision. Therefore, the order made under the 
unamended Act shall continue in force and be 
deemed to have been made under the re-enaoted 
provisions. There is no question of any order 
being necessary under Bibar Act V [6] of 1949. 
The detention is still under Act V [5] of 1947. 
By virtue of the amendment it is the original 
Act that is to be still in force, not any new Act. 
There is, therefore, nothing in this point. 

[41] Next it is pointed out that the original 
Act received the assent of the Governor-Oeneral, 
bat the assent of the Governor-General has not 
been taken with regard to the amendment. In 
my opinion no such consent was necessary even 
in the case of the original Act. The Act is sub- 
atantially concerned with "preventive detention 
for reasons connected with the maintenance of 
public order," which falls directly within item 1 
of List 2 of sob. 7, Government of India Act, 
1935. It falls within the Provincial Legislative 
List, and is, therefore, purely a matter for the 
Provincial Government. Nor, in my opinion, 
does any question of repugnancy arise. J nan 
Prosanna Das Gupta v. Province of West 
Bengal, A IR. (36) 1949 oak i :(60 cr.L. J. 1 F.B-) 
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ifl a direot authority on this point. On the 
oontention that in the case of a similar Ordin¬ 
ance there was oonUiot with certain proTisions of 
the Code of Criminal Procedure, the learned 
Judaea of the Full Bench said : 

"There can be no doubt that tbo ptovisioos of this 
Ordinaxioe are in contliot with certain provisioos of tho 
Code of Criminal Procedure ; but it would fco praciicallT 
impossible to legislate on preventive detention and with 
r«k;ard to persona subjected to suah detention without 
adeoting the provisions of tbe Code of Criminal Proce" 
dure failing within items 1 and 2 of List 3. It must 
have been clear to the framers of the Ciovernment of 
India Act that legUlatiou with regard to the matters in 
item 1 of the Provincial List might well bo repugnant 
to Legislation on items 1 and 2 iu tbe Concurrent 
Legislative List. Nevertholese, a Provincial Legisla- 
tnre is entitled to legislate on these matters. If tbe 
whole of a piece of legislation is confined to matters 
within the Provincial Legislative List that legislation 
or any part of it canuot be void for repugnancy because 
it may come in coollict with Deminion laws or existing 
laws applicable to the Dominion of India; nor does a 
Prorinolal Act relating to such matters require tbe 
assent of the GovernorOeneral under proviso to S. 68 
(1) to prevent tbe whole of it or certain provisions in 
it being void for repugnancy. Legislation by a Proviu- 
olal Legislature on matters falling within tbe Provincial 
Legislative List is valid though such legislation may 
also incidentally to some extent be regarded ns legUla- 
tion touobing matters in tbe Concurrent Legislative 
List. No question of repugnancy can arise uuder S. 107 
(1), Government of India Act." 

[42] They said further : 

"It cannot also be argued that as tbe West Bengal 
’Security Act bad received tbe assent of the Governor* 
General, no Ordinance or legislation amending such Act 
could be valid without previous instructions of the 
GovemorGeoeral as required by S. 88 (1), Government 
of India Act." 

[13] Id my opinion it has not been established 
that tbe detention of any of tbe petitioners 
before us is illegal. I would, therefore, dismiss 
all these applications and discharge the relevant 
rules. 

[4i] Shearer J. — I agree that tbe answer 
which should be given to the question referred 
to us is that the issue of the notification in ques. 
tion was unnecessary and that, in consequence, 
nothing contained in it can render the detention 
of the petitioners, which was otherwise legal, 
illegal. 

[45] The British Parliament, in enacting S. 92 
(1), Government of India Aoti would seem to 
have bad in mind s. 5A, Ssbeduled Districts Act, 
which empowered the local Government, in ex. 
tending an enactment to these districts, to declare 
the operation of the enactment to be subject to 
such restrictions and modifications as it saw fit. 
The power conferred on tbe Governor by s. 92 
(l) may, as Kania G. J. said in Chatturam v. 
Gommis$ioner of Income-tax, 26 Pat. 442: {A.I.B. 
(84) 1947 F. 0. 32), be s legislative and not an 
administrative power. But it is important to 
notice that it is not conferred on tbe Governor 
1949 P/49 & 50 


personally but on tbe executive of tlio day of 
which tho Governor is the head. The omissiou 
to notice this, in my opinion, largely vitiates the 
argument which has been addressed to us by 
Mr. n. C. Ghosh, and which apparently was aLo 
the argument addressed to my Lord tlio Chief 
Justice and uiy brother NiigO;hwar Prasad. 
Under tbe Government of India Act, as it stusd 
prior to 15th August 1917, "the securing of the 
t^aoe and good government of areas .... decla- 
red to bo partially excluded areas” was, it is true, 
declared to bo one of the sj^ecial resiwasibilities 
of the Governor. But, in discharging that res. 
ponsibility, the Governor was to act iu exercise 
of his individual judgment. The Instrument of 
lustructions which was issued to the Governor 
shows that in matters in which he was required 
to act in exercise of his individual judgment he 
was ordinarily to act on the todvice of bis Minis, 
ters who were entitled as of right to tender 
advice to him. Under tbe present constitution 
the Gos’ernor has no special responsibilities and 
is no longer required to act in certain matters 
in his discretion and in others in exercise of his 
individual judgment. He is now tho titular head 
of a parliamentary executive and must defer to 
and be guided solely by the advice of his Minis¬ 
ters. Tbe power to continue tbe Bibar Mainten¬ 
ance of Public Order Act in operation for another 
year and tbe pow'er to apply that Act to Cbota 
Nagpur were thus conferred on one and tbe same 
authority, namely, tbe Provincial Government. 
It is perfectly clear that the Provincial Govern¬ 
ment both intended to continue tbe Act in opera¬ 
tion for another year and to apply the Act 
during that period to Cbota Nagpur. Tbe ques. 
tion at issue is, thus, merely whether the Pro. 
vincial Government omitted to comply with some 
formality and whether the omission to do so was 
sufficient to frustrate its manifest intention, 

[46] The first proviso to s, i (3), Bihar Main- 
tenance of Public Order Act, is a very remark, 
able piece of legislation and there are, I think, two 
possible ways of looking at it. On one view it 
may be said to make this Act an Act which is to 
remain in operation for one year and then, on 
tbe happening of certain contingencies, for an. 
other year. The Act having been applied to Chota 
Nagpur, tbe validity of anything done under it 
after 15th March 1943, whether in Chota Nagpur 
or elsewhere, must, in that view of the matter, 
depend solely on whether the contingencies in 
question have occurred. Now, it is admitted that 
a resolution was passed by the Legislative As. 
sembly and agreed to by the Legislative Council 
and that, subsequently, a notification purporting 
to continue the Act in operation for a second 
year was issued by tbe Provincial Government. 
The other and, I think myself, the more correct 
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view, as a matter of constitutional law, is that 
in enacting the proviso the legislature dele- 
gated to the executive a power to amend the 
Act, It certainly purported to do this in language 
which leaves no room for ambiguity, the only 
restriction on the exercise of the power being 
that the Provincial Government was not to con- 
tinue the Act in operation for more than a speci¬ 
fied period. It is immaterial that the Provincial 
Government made no other modifications in the 
Act. When it continued the Act in operation for 
another year it amended the Act. 1 agree with 
my Lord the Chief Justice and Nageshwar Pra- 
sad J., that this was an exercise of delegated 
legislative power. With the greatest respect, 
however, I think that the power so exercised was 
mot, as they assumed, a power conferred by the 
Constitution Act but a power conferred by the 
Bibar Legislature itself. Can it then be argued 
that while the notification of lith March 1946, 
amended the Act, nevertheless, in order to apply 
the Act as amended to Chota Nagpur, a further 
notification was necessary ? It is true that when 
an Act which has been applied to Chota Nagpur 
is amended by a subsequent Act, that subsequent 
Act must also be applied to Chota Nagpur, other¬ 
wise the unamended Act continues in operation 
there. The argument from analogy is, how¬ 
ever, always dangerous and there is nothing 
in the language used in s. 92 ( 1 ), Government 
of India Act, to suggest that, when an Act 
which has already been applied to Chota Nagpur 
is amended otherwise than by an amending Act, 
the Act as amended will not apply to Chota 
Nagpur forthwith and that the issue of a notifica¬ 
tion, expressly declaring that it shall, is neces¬ 
sary. When a power to make statutory rules or 
to make modifications and adaptations in Acts or 
to amend an Act in certain particulars is con¬ 
ferred by the legislature on the executive of the 
day or on some other outside authority, the 
matters to be so dealt with are usually and cer¬ 
tainly ought to be matters of detail, the princi¬ 
ples being already laid down clearly in the Act. 
It is obvious that, in its passage through the 
legislature, even a bill which has been introduced 
by the Government may undergo radical altera¬ 
tions in principle and it may be undesirable to 
apply certain of its provisions to an excluded or 
partially excluded area. It was, X imagine, for 
that reason that the British Parliament embodied 
in the Constitution a device which, it hoped, 
would ensure that every Act would be scrutinized 
before it was applied to an excluded or partially 
excluded area. Clearly, however, there is no need 
to scrutinize delegated legislation in the same 
way. It deals, or ought only to be allowed to 
deal, with points of detail and not of principle 
and, of course, when the author of it is the Provin¬ 


cial Government itself,it must be assumed that the 
Provincial Government will already have kept 
in mind the special circumstances of excluded 
and partially excluded areas. The issue of a 
notification applying a statutory rule or an 
amendment or modification or adaptation made 
in an Act by the Provincial Government should 
be entirely superfluous. In Be joy Kumar Mitra 
V. The Province of Bihar, (Cri. Miso. No. 666of 
1948), decided by Reuben, J. and myself on 16 th 
December 1948, Mr. B. C. Ghosh contended that 
the Bihar Legislature had no jurisdiction to dele¬ 
gate to the executive a power to amend an Act. 
I there pointed out that, within the ambit of the 
powers conferred on it under the Constitution Act, 
the Bihar Legislature was as much a sovereign 
body as is the British Parliament and can do any¬ 
thing which the British Parliament can do, and the 
British Parliament has on occasions, as, for in¬ 
stance, in enacting S. 806, Government of India 
Act, delegated to an outside authority a power 
to amend an Act, although, in doing so, it has 
invariably taken care, as the Bihar Legislature in 
the present case did not, that any amendment 
which was proposed to be made was to be laid 
before it and to be subject to its scrutiny before 
it took effect. It is unnecessary for me to go in¬ 
to this point again here, as Mr. B. G. Ghosh 
accepted as correct tbe observations I made in 
that case and, indeed, relied strongly on them at 
one stage of bis argument. 

[47] I agree that Criminal Miscellaneous no. 
149 of 1949 should be dismissed and have nothing) 
to add to what has been said by Meredith J. 

[48] Imam J- — This is a reference under 
cl. S8, Letters Patent, and tbe point referred is : 

“Whether, assuming that tbe provisions of S. 4 (1), 
Maintenance of Pubiitr Order Act, have been complied 
with in these cases, tbe detention of tbe petitioners is 
illegal in view of the Notification dated 7th March 
1949, issued by His Excellency the Governor under 
S. 92 (1) of tbe Act." 

In order to answer the point referred to us, it 
is necessary to refer to certain provisions of tbe 
Government of India Act, 1985 [as adapted by 
tbe India (Provisional Constitution) Order 1947], 
hereinafter referred to as the Constitution Act. 
Section 60 makes provision for a Provincial 
Legislature for every Province. Section 99 deals 
with tbe distribution of legislative powers, and 
it authorises the Dominion Legislature to make 
laws for the whole or any part of tbe Dominion, 
and a Provincial Legislature to make laws, for 
tbe Province or for any part thereof. Section 100 , 
sub s, (i) states that the Dominion Legislature 
has, and a Provincial Legislature has not, power 
to make laws with respect to any of the matters 
enumerated in List I. Sob-seotion (3) permits tto 
Dominion Legislature as well as the Provinoiai' 
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Legislature to make laws with respect to any of 
the mature enumerated in List Ii (the Concur¬ 
rent Legislative List). Sub section (8) states: 

''Subjooi to the two precedlnf^ sub'seotioDs tbo Pro¬ 
vincial lie^islature ha^, aud ihe Domloiou LegUlaturo 
has not, power to make lawa for a Province or any 
part thereof with respect to any of the matters enume¬ 
rated in LUt II in the said Schedule (hereinafter calUd 
the 'Trovtncial Legislative List).'* 

It will be seen, therefoue, that the Provincial 
Legislature is authorised to make laws for the 
whole of the Province or any part tboreot with 
respect to any of the matters enumerated in 
List 11 (the Provincial Legislative List). Item i 
of the Provincial Legislative List includes as one 
of the Bubjeot matters, with respect to which tbe 
Provincial Legislature may make laws,preventive 
detention for reasons connected with tbe main¬ 
tenance of public order, and persons subjected to 
such detention. There can be no doubt that tbe 
Santal Parganas and Chotanagpur are parts of the 
Province of Bihar, although they may be partially 
excluded areas, Tbe Bibar Maintenance of Public 
Order Act, 1947 (Bihar Act v [5] of 1947), herein¬ 
after referred to os the Act, was enacted by the 
Bihar Provincial Legislature for the whole of 
the Province. Under S. 93, (Jonstitation Act. 
however, the Act could not apply to an excluded 
or a partially excluded area, unless tbe Governor 
by pablic notification so directed. The Governor 
of Bihar did, by Kotification No. 900 dated I6tb 
March 1947, apply the whole of the Act to 
Chotanagpnr and the Santal Parganas. From that 
date, the Act was good law in the Santal Par- 
ganas and Chota Nagpur, and the bar to tbe 
applicability of the Act to these areas under 
S. 93, Constitution Act, was completely removed. 
It follows from this that every provision of the 
Act applied to the whole of the Province inclu¬ 
ding the partially excluded areas of tbe Santal 
Parganas and Chota Nagpur. Section 1 (3) of tbe 
Act states that the Act shall remain in force for 
one year provided that it shall remain iu force 
for a further period of one year if the condi¬ 
tion of proviso 1 of the sub-section were com. 
plied with. It will thus be seen that tbe Act 
could remain for a period of two years if 
the terms of proviso 1 had been fulfilled. It 
is not disputed that in issuing Notification No. 8734 
dated llth March 1948, directing the Act shall 
remain in force for a farther period of one year, 
the Provincial Government had complied with 
the conditions of proviso 1 under s. i (3) of 
the Act. This notification was issued under 
the authority of the Act itself and in so issuing 
it, neither the Provincial Government nor the 
Provincial Legislature was enacting a new Act. 
The notification merely gave effect to a provision 
of the Act and met a contingency contemplated 
and provided for by the Act. It seems to me that 


there is uf^tbiup in the term^ of B. 02 (1), Con. 
stifeation Act, which required tlio Govornor of the 
Province to issue a fn-sh notification thtreundGr, 
directing that tbe Act eliall remain in force for a 
further j'eriod of one year iu the Santal Parganas 
and Chota Nagpur. There was no now Act of the 
Provincial Legislature which required the Gover.' 
nor to proceed under S. 92 (l), Conalitution Act. 
The Act bad never ceased to bo an Act of the 
Provincial Legislature. At no time was there a' 
period in which its continuity had been broken. 
It had already been applied to th« Santal 
Parganas and Chota Nagpur under 5.93(1),Ckin-' 
stitution Act. While tbe Act remained iu force it 
was the law of the Province of Bihar including 
the Santal Parganas and Chota Nagpur. Accor¬ 
dingly the detenion of tbe petitioners by virtue 
of its provisions was not illegal. Tbe notification 
dated 7th March 1949. issued by His Excellency 
the Governor under S. 99 (i), Constitution Act, 
certainly did not make the detentions illegal. 

If anything, the intention of the Qovtruor iu issu- 
ing the said notification was to declare that sach 
detentions were legal. In the circumstances, the 
point referred must be answered in tbe negative. 

[49] It was argued on tbe authority of tbe 
decision of tbe Federal Court in the case of 
Chatturam v. Commissioner of Income-tax, 

26 pat. 443 : (A. I. R. (84) 1947 F. C. 39) that 
when the Governor was acting under s. 93 (i), 
Constitution Act, he was exercising legislative 
power. It is, however, to be noticed that Kania 
J. (as he then was), in delivering the judgment 
on behalf of their Lordships of tbe Federal Court, 
has clearly stated that “it does not give him 
power to make independent legislation”. Assum-i 
ing that tbe power exercised by tbe Governor 
under S. 92 (l). Constitution Act, is legislative 
power, a clear distinction must be made between 
such legislative power and tbe power to enact 
laws in a positive form. Their Lordships of tbe 
Federal Court in the case cited above have clear¬ 
ly pointed out tbe contrast between tbe powers 
which tbe Governor may exercise under s. 93 (l) 
and those which be may exercise under s. 93 (s). 
Constitution Act. If the Act of the Governor under 
S. 93 (1) is tbe exercise of executive power, then, 
obviously, he could not by notification dated 
7 th March 1949 act retrospectively. On the 
other band, if tbe act of the Governor under 
S. 92 (l) is tbe exercise of legislative power, it is 
undoubtedly a limited power, and I am unable 
to persuade myself that he could exercise such 
power retrospectively. It seems to me, however, 
unnecessary to deal with this question elabora¬ 
tely, as, in my opinion, there was no occasion 
in law for tbe Governor to have issued tbe noti¬ 
fication dated 7th March 1949. Tbe Act, 
since its application to tbe partially excluded 
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areas of tbe Santal Parganas and Cbota Nagpur 
had never ceased to be an 'Act. 

[60] Mr. Ghosh had urged that both their 
Lordships, the Chief Justice andNageshwat Pra¬ 
sad J., were agreed that a fresh notification under 
S. 92 (1), Constitution Act, was necessary and, 
consequently, in tbe reference before us it was 
not open to us to take a ditferent view. In my 
opinion, under cl. 28, Letters Patent, tbe point 
referred to us to be decided was whether the 
detention of the petitioners was illegal in view 
of tbe notification dated 7th March 1949, 
issued by His Excellency the Governor under 
s. 92 ( 1 ), Constitution Act. It was on this point 
that the two learned Judges were divided, and 
in answering that point, it seems to me that I 
am not bound by the reasonings given by my 
learned brethren. 

[51] Criminal Miscellaneous Case No. 149 
of 1949 .—I agree that tbe detention of the 
detenu is legal and that the application must be 
dismissed. 1 have nothing further to add to what 
has already been stated by my learned brother, 
Meredith. J. 

B.G.D. Buies discharged. 


A. I. R. (36) 1949 Patna 388 [C. N. 112.] 
Manohar Lall and Ramaswami JJ. 

Governor-General of India in Council — 
Appellant v. Bihi Saliman — Bespondent. 

A. F. O. D. No. 81 of 1945, Decided od 2 l3t January 
1943, from decision of Sub-Judge, Monghyr, D/- 14th 
December 1944. 

(a) Civil P. C. fl908), O. 20, R. 4—Decision to be 
based on legal evidence — Judge not to be carried 
away by sympathy for party. 

Sentiment is a dangerous will of the wisp to take as 
a guide in the search for legal principles. A Judge 
must decide the case on legal evidence and must not 
allow himself to be carried away by his sympathy for 
the party : (1913) 1 E, B. 398, Bel. on. [Para 6] 

Annotation : (’44-Com.) Civil P. C, O. 20, R. 4, N. 5. 

(b) Tort —Negligence—Contributory negligence 
—Plaintiff not to recover damages if his negligence 
is decisive cause of harm — Defendant liable in 
spite of plaintiff’s negligence ii his negligence is 
cause of harm—Absence of direct proof— Circum¬ 
stances established consistent with allegations of 
plaintiff as well as defendant’s denial — Plaintiff 
fails. 

Negligence as a tort is tbe breach of a legal duty to 
take care. It is an omission to do something which a 
reasonable man gnided upon those considerations, which 
ordinarily regulate tbe conduct of human afiairs, would 
do, or doing something whiob a pradent and a reason¬ 
able man would not do. The theory of the contributory 
negligence is not a special branch of tbe law. It is only 
a difiereot aspect of the main question namely what is 
the effective cr predominaot cause of tbe barm. The 
plaintiff cannot recover damages if his own negligence 
was the decisive cause of the harm which he has 
suffered. If, however, the defendant’s negligence was 
the cause of the barm the plaintiff can recover In spite 


of his own negligence: (1856) 11 Ex. 781; (1886) 12 
A. C. 41 ; (1809) 11 East 60 and (1876) 1 A. 0. 764, 
Eel. on. [Paras 7, 11 and 12] 

If in tbe absence of direct proof of negligence on the 
part of the defendant the circumstances established are 
equally oonsistent with the allegation of the plaintiff as 
with tbe denial of tbe defendant, the plaintiff fails 
because the plaintiff is bound to establish the affirma¬ 
tive of the proposition : (1931) 144 L. T. 194, Rel. on. 

[Para 14] 

(c) Tort — Negligence — Owner of dangerous 
premises — Trespasser — Owner not liable except 
for injury due to wilful act involving more than 
absence of reasonable care. 

Towards a trespasser, an ocoupier has no duty to take 
reasonable care for his protection or even to protect him 
from concealed dangers. Tbe trespasser comes on the 
premises at bis own risk. Tbe occupier in such a case 
is liable only when injury is due to some wilful act 
involving something more than the absence of a reason¬ 
able care : 1929 A. C. 358, Rel. on. [Para 18] 

S. N. Bose and N. C. Ghosh — for Appellant. 

M. Rahaman and S. S. Asghar Hussain — 

for Respondent. 

Ramaswami J. —In tbe suit whiob is subject 
of this appeal tbe plaintiff claimed damages 
from tbe Government on tbe ground that her 
BOD Gbulam Basool aged 16 years was killed in 
tbe Kiul station yard by a pilot engine which 
was negligently driven. The defendant resisted 
the claim on the ground that there was no negli¬ 
gence on tbe part of the shunter, that Gbulam 
Rasool bad trespassed on tbe railway and be 
was killed on account of bis own negligent act. 
Tbe defendant declared that on tbe alleged date 
Gbulam Rosool was found dead on the railway 
line and from enquiry tbe defendant learnt that 
the accident was caused not by tbe pilot engine 
but probably by another train 66 Down which 
bad just reached tbe platform. The trial Judge, 
however, found that tbe deceased Gbulam Rasool 
was not a trespasser but a licensee, that his death 
was caused by tbe negligent driving of tbe pilot 
engine. The trial Judge granted a decree for a 
sum of Rs. 4600 in favour of tbe plaintiff. 

[2] Against ibis decree tbe defendant has in¬ 
stituted this appeal. 

[3] Two arguments were presented on behalf 
of tbe appellant. 

[ 4 ] In the first place learned advocate con¬ 
tended that tbe death of Gbulam Rasool was not 
caused by tbe pilot engine as alleged by tbe 
plaintiff. He maintained that Gbulam Rasool 
was run over by another train, possibly 66 Down, 
shortly before tbe pilot engine drove over tbe 
line. In tbe alternative, it was argued that tbe 
plaintiff’s evidence even if accepted as true did 
not constitute sufficient proof of negligence on 
the part of tbe defendant. 

[6] In the second place it was argued that 
Gbulam Basool himself was negligent in tres¬ 
passing over the railway line and there was no 
proof that the negligence of the defendant (if any) 
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was the effeoUve or the predomioaot cause of the 
accident. 

[6] At the outset we should state that this is 
an unfortunate case and we entertain sympathy 
for the plaintiff over her loss. But we must be 
careful not to allow our sympathy to affect onr 
judgment for. as obaerv^ by Farewell Ii. J. 
"sentiment is a dangerous will of the wisp to 
take as a guide iu the search for legal principles": 
Latham v. Johnson, (1913) l K. B. 398 : 82 
L. J. E. B. 368. 

[7] In the present case the cause of action is 
founded on negligence. The charge against the 
defendant is that the gunner caused the death of 
Ghulam Rasool by negligent driving of the 
engine. But what is negligence ? Negligence as 
a tort is the breach of a legal duty to take care. 
As stated by Alderson B. 

'‘oegligecce is an omission to do something which a 
reasonable mao gaided upon those considerations which 
ordinarily tegolate the conduct of human affairs, would 
do, or doing something which a prudent and a reason¬ 
able man would not do’* : Blyth v. Birmingham 
Waterworks Co., (1856) 11 Ex. 781 at p. 784 : (25 
L. J. Ex. 212.) 

Before the plaintiff succeeds in the present action, 
therefore, she has to prove that the defendant 
railway administration in having the engine 
driven at the particular time and place and 
circumstance was guilty of negligence and that 
such negligence was the effective cause of the 
death of Ghulam Rasool. 

[8] According to P. W. 1 the pilot engine did 
not whistle and it was proceeding fast at about 
80 miles speed. P. W. l stated that he saw the 
deceased boy being knocked down by the pilot 
engine while crossing the line. P. W. 1 admitted 
that be was not examined before the police. 
When cross-examined he conceded that he could 
not say which engine was whistling and which 
engine was not at the time of the accident. 
P. W. 3 Ram Xial has given similar evideuoe. 
He stated that the boy was run down by the 
pilot engine which did not whistle and which 
was going fast. The trial Judge held that the 
engine was running at the speed 10 or 16 miles. 
He accepted the evidence of D. w. 3 that the 
engine moved after whistling but be held that 
since there was no proof of constant whistling 
the driver of the engine was negligent. It is 
very difficult to bold that P. W. 1 has given 
reliable evidence. But even accepting the ffnd. 
ings there is no proof that the driving of the 
engine at 10 or 16 miles an hour or that the 
absence of constant whistling was the effective 
cause of the death of Ghulam Rasool. 

[9j On the contrary the defendant adduced 
evidence to show that it was not the pilot engine 
bat some other train which had run over the 
deceased shortly before the pilot engine drove over 


the place of accident. D. W. l deposed that tlie 
pilot engine was proceeding from west to east 
and there was a waggon attached to the engine. 
D. W. 6 Binda Prasad, the gunner, stated that 
the engine was moving slowly and started after 
whistling. He stated that be saw a dead body 
from a distance of lO steps and before he could 
stop the engine, it had passed the body. The 
body itself was lying within the two lines of line 
No. 4, the head was to the south of the line. At 
that time the train GG Down was standing in the 
same line about 50 steps from the corpse. The 
Assistant Station Master (r. W. 7) deposed that 
after the accident ho examined the wheels of the 
pilot engine but found no trace of blood or other 
marks of accident. The trial Judge has disboliev. 
ed the defence evidence but be has not given 
adequate reasons to do so. On the other hand, 
the defence evidence is supported by Ex. A, the 
report of the Station Master which was despatch¬ 
ed soon after the accident bad taken place. In 
Ex. A there is mention that the boy bad been 
run over on No. 4 line, that the accident was 
suspected to have been caused by 66 Down pas¬ 
senger train. On the same date the gunner made 
a statement to the Station Master that he bad 
found the corpse on the line, that the boy bad 
been run over by the 66 Down. In my opinion 
the defence evidence that the boy was run over 
by 66 Down is more probable. 

[ 10 ] But assuming that the plaintiff’s evidence 
is true there is still no proof that the alleged 
negligent acts, namely, the absence of continuous 
whistling and the running of the engine at the 
rate of 10 or 15 miles an hour effectively con¬ 
tributed to the accident. 

[11] In this context it is necessary to discuss 
the plea of the defendant that there was con¬ 
tributory negligence on the part of the deceased 
Ghulam Rasool, The theory of the contributory 
negligence is no special branch of the law. It is 
only a different aspect of the main question to 
be determined in the case, namely, "What is the 
effective or predominant cause of the accident". 
In Wakelin v. L. and S. W. Bly., (1886) 12 
A. c. 41: (£6 L. J. Q. B. 229), Lord Halabury ap. 
pears to have favoured the view that the doctrine 
was based on the principle **in pari delicto 
potior est conditio defendeniis*\ But this theory 
does not appear to be adequate and in subsequent 
cases the doctrine has been explained on the 
principle of causation or remoteness of damage. 
The plaintiff cannot recover if his own negligence 
was the decisive cause of the harm which be basi 
suffered: Butterfield v. Forrester, (1809) ll 
East 60 : (10 R. B. 438). 

[12] If, however, the defendant's negligence 
was the cause of the accident, the plaintiff can 
recover in spite of his own negligence. This 
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priaciple is illustrated by the decision of House 
of Lords in Radley v. L. d N, W. Rly., (187C) 
1 A. 0. 754 ; (46 L. J. Es. 573). In that case the 
plaintiffs owned a railway siding with a bridge 
eight feet high over it. They negligently left on 
the siding a truck with a disabled truck piled 
upon it 30 that the joint height of the two 
amounted to eleven feet. The defendants’ engine 
driver was shunting a long line of trucks on the 
siding. He felt some obstruction, and instead of 
trying to ascertain what it was, put on steam. 
The obstruction was due to the fact that the 
piled.up truck had come to contact with the 
bridge and, being three feet too high for the span 
of it, could not pass under it. The extra impetus 
broke down the bridge. A new trial was ordered 
because the Judge had wrongly directed the 
jury that the plaintiff must satisfy them that 
tie accident had happened solely through the 
negligence of the defendant’s servants. 

[13] In the present case there is no evidence 
that the defendant’s negligence was the effective 
cause of the accident. Assuming but without 
deciding that the engine was being driven at 10 
or 15 miles an hour and there was absence of 
constant whistling, it does not necessarily follow 
that these negligent acts were the sole or deci. 
sive reasons for the accident. In Wakelin v. 
L. d S. W. Rly., (1886) 12 A. C. 41 ; (56 L. J. 
Q. B. 223), the dead body of a man was found 
on a railway line near a level crossing at night. 
He had been killed by a train which carried the 
usual head.lights but did not whistle or other¬ 
wise give warning of its approach. The level 
crossing was guarded by hand.gates. No evi¬ 
dence was given as to bow the deceased bad on 
the line. In an action under the Fatal Accidents 
Act, 1846, the House of Lords held that even 
assuming that there was evidence of negligence 
on the defendants' part, yet there was no evi¬ 
dence to connect such negligence with the acci¬ 
dent, and that there was no case to go to the 
jury. It was pointed out (i) that the deceased 
must have been taken to know that if be re¬ 
mained on a line where trains run at high speed, 
he was bound to be run over; and (2) unless he 
were blind or deaf, the noise and glare of the 
approaching train gave him ample warning of 
its approach. 

[14] In the present case it was incumbent on 
the plaintiff to establish by proof that her son’s 
death could be attributed to some negligent act 
or some negligent omission on the part of the 
defendant. If that fact is not proved the plain- 
jtiff fails. If in the absence of direct proof the 
circumstances which are established are equally 
consistent with the allegation of the plaintiff as 
with the denial of the defendants, the plaintiff 
again fails, for the very simple reason that the 
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plaintiff is bound to establish the affirmative ofi 
the proposition; qui affirmat non ei gwtl 
negat incumbit probatio”. 

the evidence establishes only that the accident was 
possibly due to the negligence to which the plaintiffs 
seek to assign it, their case Is not proved. To jaetify the 
verdict which they have obtained the evidence mast 
be such that the attribution o( the accident to that 
cause may reasonably be inferred. If a oaee such as 
this is left in the position that nothing has been pro¬ 
ved to render more probable any one of two or more 
theories of the accident, then the plaintiff has failed to 
discharge the burden of proof incumbent upon him. 
He has left the case in equilibrium, and the Court is 
not entitled to incline the balance one way or the 
other” (Lord Macmillan in Jones v. O. W. Ely. Co.t 
(1931) 144 L. T. 194 at p. 201 : (36 Com. Gas. 186)). 

Cl6 ] Id the present case there is no evidence 
that the alleged negligence on the part of the 
defendant was the decisive cause of the death of 
Gbulam Rasool. 

[ 16 ] There is another aspect of this case which 
requires to be examined. Assuming that there 
W'as no negligence, can the defendant be liable 
in tort on ground that there was "strict liability" 
of the railway administration as owner or occu¬ 
pier of dangerous premises ? 

[17] To determine this question, it should be 
first considered whether the plaintiff was at the 
time and place a trespasser oc a licensee. The 
trial Judge held that Gbulam Kasool was a 
licensee but the evidence in this case does not 
support this inference. D. W. 8 Mr, Varma 
deposed that there were eight lines in Kiul yard 
aud there was also a turn table line, The inspec¬ 
tion note of the Subordinate Judge also shows 
that there is a subway between these eight lines 
for persons going from the North to the platform 
on the passenger shed. Mr. Varma deposed that 
passengers were not permitted to cross the line. 
The pilot engine worked for the whole 24 hours 
in attaching and detaching waggons and in 
marshalling in yards. There were notices on 
subways and also on the platform that passengers 
should not cross the railway line. P. W. 3 Bam 
Lai also admitted that for going from north to 
south one could go easily by the subway. The 
witness stated the Station Master bad beaten 
several persons for not going by the subway. 
The evidence therefore leaves no room for doubt 
that Gbulam Basool was a trespasser. 

[ 18 ] The question arises what is the liability 
in tort of the occupier of dangerous premises or 
structure with respect to a trespasser who enters 
it. In Robert Addle and Sons (Collieries) v. 
Dumlreck, (1929) A. o. 358 : (98 L. J. p. o. 119), 
Lord Hailsham laid down that towards a tres¬ 
passer an occupier has no duty to take reason¬ 
able care for his protection or even to protect 
him from concealed danger. Lord Hailsham 
observed that a trespasser came on to the pre- 
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101968 at hie own risk; that an occupier Tvas in 
fluob a case liable only when injaries were due 
to some wilful act involviDg eometbiug more 
than the absence of a reasDoable care. Id tbia 
case a boy aged 4 yeara was killed by being 
oruabed in the terminal wheel of a haulage system 
belonging to a colliery company. The wheel was 
dangerous and attractive to obiliren and was in 
an inadequately fenced field which the company 
knew to be used by the children as a play ground. 
The company's officials at times warned the 
oluldren out of the field but their warnings were 
disregarded. At the time of the accident the em. 
ployeos who set the wheel in motion were at 
snob a distance from it and in such a position 
that the wheel was invisible to them. The House 
of Lords held that tbo child was a trespasser and 
the company was not liable for bis death. The 
ratio of the case is that a trespasser cannot re. 
cover damages unless the danger was put there 
expressly to injure him or there was some wilful 
act involving someLhing more than the absence 
of reasonable care. 

[19] Id my opinion, the plaintid in the pre. 
sent case must fail whether her action was based 
on negligence or on the more strict liability of 
the owner of the dangerous premises. 

[so] I would allow this appeal and direct that 
the plaintiff’s suit should be dismissed. In the 
oircamstance the parties will bear their own 
costs. 

[Si] We have absolved tbo railway adminis¬ 
tration from all legal liability for this accident. 
But we hope that the administration would ex 
^atia make compensation to the plaintiff. In 
Stiefsohn v. Broohebond <& Co , (1889) 5 T. ii. r. 
664, the counsel on behalf of the defendant com¬ 
pany stated that irrespective of the decision of 
the Court the defendants would compensate the 
child for the injuries sustained, and we trust the 
learned counsel in this case for the railway ad¬ 
ministration would be in a position to make a 
similar annonncement. 

[22] 1 consider that the appropriate compen¬ 
sation will be about Rs. 1000. 

[23] Manohar Lall J. — I agree. Having an¬ 
xiously perused the evidence in the case it is 
difficult to find wherein the negligence of the 
railway administration was in connection with 
this unfortunate accident which resulted in the 
death of the young boy, Gbulam Basool. There 
is no reliable evidence as to the manner in which 
the accident took place—all that the evidence 
dstablishes is that the boy was run over by a 
shunting engine. I am not satisfied that the evi¬ 
dence also establishes that the engine was run¬ 
ning ten to fifteen miles an hour. On the other 
iiandi the evidence suggests that the engine must 
jhave been moving slowly as it had to attach and 
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detach a bogie from the 06 Down train. If the 
engiDO bad been runuiDg at a high speed, it 
would certainly have rosuUod in a serioas colli¬ 
sion W'ith the standing train. I also do not find 
any sufficient evidence to justify the conclusion 
of the Subordinate Judge that the engine should 
have been constantly blowing a whistle. The boy 
was tresfassing across the railway line and un- 
less the driver saw the boy running in front of 
the engine, he could not be expected to blow the 
whistle, far less constantly. The matter would 
have been different if a large number of pas- 
eengers had deliberately rushed to the platform 
attached to the line whereon the engine was run¬ 
ning, then it would certainly have been the duty 
of the engine-driver to blow whistle constantly, 
but, there is no evidence to that effect. 

[24] In my opinion, the learned Subordinate 
Judge was carried away by his undoubted 
sympathy for the plaintiff — we ourselves are 
fully sympathetic to the lady — but the case 
must be decided upon legal evidence. Cases of 
this type do not arise frequently in the mofussil 
Indian Courts, and it is not surprising that the 
learned Subordinate Judge has committed an 
error of law in bis approach as to bow the case 
should be decided. My learned brother has ex¬ 
haustively reviewed the leading authorities on 
the point, and the civil Courts should peruse the 
judgment of my learned brother so that they 
may grasp the legal position of such oases. For 
these reasons, 1 agree that the appeal must be 
allowed and the suit of the plaintiff should be 
dismissed. 

[25] I endorse the recommendation of my 
learned brother that in this case the railway ad¬ 
ministration should be generous enough to make 
a reasonable compensation to the plaintiff. I 
would suggest the amount of compensation to be 
any figure between Rs. 1000 and Rs. 2000 . 

D.H. Appeal allowed. 


A. I. R. (36) 1949 Patna 891 [C. N. 113,] 

Manohar Lall and Meredith JJ. 

Dalmia Cement and Paver Marketing Co., 
Ltd.f Dalmianagar — Applicant v. Commr. 
of Income-tax, Bihar and Orissa, Patna — 
Itespondent, 

Miso. Judicial Case No. 162 of 1946, Decided on 26tb 
Jannarj 1949, Reference madetby Income-tax Appel* 
late Tribunal, Bombay. 

Income*tax Act (1922). Ss, 3, 6 and 10—Assessee 
carrying on business of dealing in shares—Assessee 
holding certain shares of another company—Com¬ 
pany going in voluntary liquidation — Assessee 
receiving amount from liquidator in excess of face 
value of his shares — Excess amount, held, was 
income and assessable to income-tax. 

Enhanced values obtained from realisation of oon- 
vereion of securities are assessable where what is dona 
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is not merely a realisation or change of inveitment but 
an act done in what is truly the carrying on or the 
carrying out of a business. : (1904) 5 T.C. 159 ; A-I.R. 
(27) 1940 F. C. 230 and A.I.R. (30) 1943 P. C. 153, Bel. 

[Para 4] 

The assessee carried on the business of dealing in 
Bhares and securities. The assesses held a number of 
Ehares of a certain company of the face value of Rs. 
4,00,000. The shares formed a part of the stock-in- 
trade of the assessee’s share dealing business. The com¬ 
pany went into voluntary liquidation and the assessee 
received Rs. 4,83,121 from the liquidator as bis share 
in the distribution! 

Held that when the liquidator distributed the assets 
to the share holders there was a compulsory sale of 
the shares belonging to the assessee carried out in 
accordance with law. The assessee had realised his 
shares for a larger sum than what he paid foe acquir¬ 
ing the ehares and as be carried on the business of 
dealing in shares, the excess profit made must be trea¬ 
ted as income. Further this being a realisation of the 

Btock-io-trade by sale the excess amount must go to 
the revenue account: 1929 A. C. 381, Bel. on. 

[Paras 6, 7 and 8.] 

Annotation ; (’46-Man.) Income-tax Act. S. 3 N. 2: 

S. 6 N. 6, S. 10 N. 2. 

B. N. Jain and K. P, Vanna —for Assessee. 

S. N, Dutt, Standing Counsel —for Department. 

Manohar Lall J. — Thia ia a reference 
under 8. 66 (l). Income tax Act by the Appellate 
Tribunal asking for the opinion of the Court 
upon the following questiona: 

(1) Whether in the facts and circumstances of the 
case the sum of Rs. 75.000 constitutes a revenue receipt 
assessable to income-tax? 

(2) Whether in the facts and circumstances of the 
case the sum of Rs. 8,021 constitutes a revenue receipt 
assessable to income-tax ? 

[ 2 ] The admitted facts are that the assessee is 
a limited company and inter alia carries on a 
business of dealing in shares and securities. The 
assessee held 40,000 ordinary shares of Stone 
Suppliers Ltd. Company (hereinafter called the 
Stone Company) of the face value of Es. 4,00,000. 
These shares formed a part of the stock- 
in-trade of the assessee’a share dealing business. 
The Stone Company went into voluntary liqui- 
dation as a result of which the liquidators sold 
up its assets and refunded to the shareholders 
pro rata the amount of rs. 15,00,000 originally 
subscribed by the shareholders together with a 
further sum of rs. 3,11,328. The amount distri- 
buted to the assessee in the assessment year 
1942-43 was Rs. 4,75,000 and in the assessment 
year 1948-44 a further sum of Rs. 8,021. It will be 
noticed that the assessee thus received Rs. 75,000 
plus Es. 8,021 in excess of the amount subscribed 
by it when 40,000 shares in the Stone Company 
were purchased. On these facts the Income-tax 
Department held that the assessee was liable to 
be taxed on the sum of rs. 76,000 in the first 
year and es. 8,021 in the second year by inolu- 
ding these two sums in the assessable income of 
the relevant years. The assessee’s contention, on 
the other hand, was that these two sums are 


capital receipts and cannot be treated as revenue 
receipts. The argument developed was that the 
assessee bad not sold the shares in the market 
or privately to any person, and therefore, the 
amounts received in lieu of the shares held by 
it were no more than a distribution of the assets 
of the Stone Company. It was further argued 
before us that no accumulated profits of the 
Stone Company fell to be distributed and there* 
fore, under S. 2 (6 ) (a) the amount sought to be 
taxed by the Income-tax Department cannot 
be held to be a dividend within the meaning of 
the definition clause added in 1939. 

[ 3 ] The Income, tax Department has held that 
the sums in question were trading receipts 
because the assessee was a dealer in shares. The 
Appellate Tribunal agreed with this view, but 
at the instance of the assessee has referred tbo 
questions, stated above, for the decision of this 
Court. 

[ 4 ] It is now well settled that enhanced values 
obtained from realisation of conversion of securi¬ 
ties are assessable where what is done is not 
merely a realisation or change of investment, 
but an act done in what is truly the carrying 
on, or the carrying out of a business: Californian 
Copper Syndicate [1904) 6 Tax Cas 169 :{6 F 894). 
This leading case has been approved by the 
House of Lords and the Privy Council as point¬ 
ed out by Viscount Maugham in delivering the 
judgment of the Judicial Committee in Punjab 
Co-operative Bank Ltd. Amritsar v. Commr, of 
Income-tax Lahore (1940) 8 I. T. B. 685 : (a.i.r. 
(27) 1940 P. O. 230). 

[ 5 } In a later Privy Council case, Kamak- 
shaya Narain Singh y.Commr. of Income-tax^ 
B. and 0., (1943) 11 I. T. R. 613 : (a I.R. (30) 194a 
p. c. 163) known as the "Royalty case". Lord 
Wright in delivering the judgment similarly 
observed at page 623: 

"The profit realised oa a sale of shares may be capital 
if the seller is an ordinary investor changing his secu¬ 
rities, but in some instances at any rate it may be 
income if the seller of the shares is an investment or 
an Insurance Company". 

[6] It cannot be doubted that the assessee 
bad realised its shares for a larger sum than 
what it bad paid for acquiring those shares, but 
os the assessee carries on business inter alia of 
dealing in shares, the excess profit made must- 
be treated as income. 

[ 7 ] The matter can be looked at from an¬ 
other point of view. The shares of the assessee 
are its stock-in-trade. Is this not a realisation 
of this stock-in-trade? There is high authority for 
that view that if the assessee realises his stock- 
in trade either by selling it or by receiving the 
value of it from the insurers as a result of 
stock having been lost in fire the amount receiv¬ 
ed less the value of the stock-in-trade must go 
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to the revenue account. See /. Gliksten and 
Sons V. Groen, 19J9.14 Taxcas. 364 : (1929 A. c, 
881). 

[e] But it was argued that there was do sale 
by the assessee of its shares. This argumeut does 
not appeal to me. In substance, it was a com¬ 
pulsory sale of the shares carried out in accord¬ 
ance with law when the liquidator distributed 
the assets to the shareholders. 

[9l In Imperial Tobacco Co. of Great 
Britain and Ireland Ltd, v. KeUy^ 1913-25 

Tax cas 293 ; (1943-2 ALL. B. B. 119), the assessee 
conipany carried on a business of tobacco manu¬ 
facture for which they had to purchase a large 
quantity of tabacco leaves in the United States. 
To finance the purchases, they bought dollars in 
the United Kingdom through their Bankers who 
remitted them to banking accounts of the com¬ 
pany in the United States, and it was the prac¬ 
tice of the company to accumulate a large hold- 
ing of dollars each year before the commence¬ 
ment of the leaf season. In September 1989, the 
company at the request of the treasury stopped 
all further purchases of tobacco loaf in the 
United States, resulting in their having on band 
a holding of dollars which had bean accumulated 
between January and August 1939. On sotb 
September 1939, the Company were compelled 
under the Defence (Finance) Begulations, 1939, 
to sell the surplus dollars to the treasury, and 
owing to the rise which bad occurred in the 
dollar exchange the sale resulted in a profit for 
the company. It was held that even though the 
sale was compulsory, the profit made by the com¬ 
pany must be treated as a revenue receipt. The 
Master of the Bolls referred to a number of autho¬ 
rities which will be found discussed at page SOI. 

[ 10 ] It is true, as has been pointed out in sever¬ 
al cases, that it is a difficult question to decide 
whether a particular receipt should be treated as 
a capital or a revenue receipt, but the facts in 
the present case are so clear that I have no diffi¬ 
culty in upholding the view of the Income-tax 
Department. 

[11] In two cases decided by this Court similar 
view was taken. In Commr. of Income4ax 
B. if 0, V. Kameshwar Singht (1938) 6I.T.R. 666: 
(A. I. B. (26) 1939 Pat. 107), the assesses had pur* 
chased shares in a company of the value of 
about Bs. 8 lacs. The company went into liqui- 
dation, but a new company which was formed 
to acquire its assets agreed to allot a specified 
number of shares and debentures to every mem¬ 
ber of the old company, that is to say, the asses¬ 
see obtained the shares in the new company 
of the value of Rs. 4.800, and a promise of 
debentures to the extent of Bs. 6,72.000. The 
debentures were never issued and the new com¬ 
pany also went into liqnidaiion. In the result, the 
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liquidator paid to the assesseo only Rs. 77 , 400 . 
The assesiee’s claim to set oIT the losa of about 
Rs. 6 lacs was disallowed on the hading that 
there was no evidence to show that the nssessee 
bad any business of trading in shares. 

[ 13 ] In Commr. vf Income-tax 13. d; 0. v. 
Maharaja, of Darthanga, ( 1941 ) 12 l.T.R. lio : 
(a. I. R, (3l) 1944 Pat. 107), the assosseo was 
allowed to deduct a loss which was autlercd by 
him on these facts. I aui reading from page 12 G; 

“MulohauJ Radri Narnyan owed the value of tbo goods 
supplied lo them by Kudwaf tiancsh Siugb as the agent 
of tbe tirm Sudasbiva VUhwanath ou the security of 
certain shares pledged by the del-t>r. Tbtse shares, 
which were assigned to Kunwar Gane?h Singh, were 
assigned by him to the assejfiee on 30ih April 1925. 
Some of the shares were eold for a sum of Rs. 2.5i 
during the year 1344 !•’. The remaining shares could not 
be sold because they were of the Company or Com¬ 
panies which had gone into liQuidation. The assessee thus 
suflered a loss of Rs. 1'1,232 which be wrote off as a 
bad debt in the year of assessment. Upon these facts 
it must be found tbat the lo-s was a business loss and 
not a capital loss.” 

It will bo noticed that tbe lose was allowed to 
be deducted because it occurred in the course of 
money lending business of tbo assessee. 

[13] For these reasons, I would answer both 
tbe questions in the affirmative. 

[ 14 ] The assessee having failed must pay costs 
to tbe Commissioner of Income-tax, Bibar and 
Orissa. Hearing fee RS. 250. 

Meredith J. — I agree. 

D.H. Answers in affirynative. 

A. I. R. (36) 1949 Patna 393 [C.N. 114.] 

Reuben and Mukhabji JJ. 

Jagdish Mahton and others — Appellants 

V. Sundar Mahton and others — Respondents, 

A. F. 0. O. No. 60 of 1945, Decided on 2nd January 
1948, from order of Addl. Sub-Judge, Bbagalpur, 
D/-* 22nd December 1944. 

(a) Arbitration Act (1940), S. 33 — Application 
under S. 14 for filing award—Opposite party deny* 
ing award and alleging it to be forgery Serious 
allegation of fraud — Case is not proper to be de* 
cided on affidavits. 

Where tbe opposite party to an application under 
S. 14 deny knowledge of the arbitration and the alleg¬ 
ed award and plead tbat the award is a forgery and 
does not even bear the signatures of the alleged arbitra¬ 
tors, it is not proper for tbe Judge, in such a case of 
pleadings involving serious allegations of fraud, to 
proceed upon affidavits as provided in S. 33, specially 
when (he alleged arbitrators filing the affidavit deny¬ 
ing that they ever took part in any such arbitration, 
do not deny their signatures appearing at two different 
places on tbe award but admit that they appeared be¬ 
fore tbe Sub-Registrar and admitted the document as 
being their award. Under such circumstances, it may 
be that tbe whole affidavit has been put in the mouth 
of the arbitrators. [Paras 4 6] 

Annotation: (’46-Man.) Arbitration Act, S. 33, N. 1. 

(b) Arbitration Act (1940), S. 33 — Attention of 
Court drawn by party to procedure under S. 33 but 
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Court left to decide for itself after taking affidavit, 
whether to dispose of matter on affidavits alone — 
Court deciding to follow procedure under S. 33 — 
It cannot be said that procedure was followed at 
instance of party —. Party is not estopped from 
challenging procedure. [Para 7] 

Annotation: (’46-Man.) Arbitration Act, S. 33, N. 1. 

(c) Arbitration Act (1940), S. 39 — Application 
under S. 14 (2) for having award filed in Court — 

Order that there was no award at all_Appeal is 

maintainable — Arbitration Act (1940), S. 14. 

Where a party in an application to the Court prays 
that “steps may be taken under 8. 14 (2) for having 
the award hltd in Court” and the Court after going in¬ 
to the malt-.r bolds that there was no award at all, the 
order is appealable. Section 14 (2) requires the arbitra- 
lors, when so directed by the Court, to file award and 
then the C tuit ha? to gi\e notice to the parties of the 
filing of the award. This necessarily leads to further 
steps culminating either in a judgment and decree in 
accordance with the award under S. 17 or the super- 
session of the award under S. 19. Hence although only 
the filing of the award by the arbitrators is mentioned 
in the application, the order of the Judge is one refus¬ 
ing the relief sought by the applic.iuts and can form 
the basis of an appeal if it comes within the operation 
oJ S. 39 (1). [Para 10] 

Such an order is covered by cl. (c) of S. 30 which is 
very general. Order is one amounting to setting aside 
the award. Ssetion 30 is not the section which em¬ 
powers the Court to entertain an application for setting 
aside an award: it merely specifies the only ground on 
which an order setting aside an award may be passed. 
It is under Ss. 31 to 33 that tbe Court gets its exclusive 
jurisdiction to investigate matters relevant to tbe set¬ 
ting aside of an award. Orders falling under S. 30 are 
passed under S. 33 and appeals lie therefrom. 

[Para 11] 

Looked at from aoolbcr point of view also, it is 
clear that an appeal lies. If the order were the other 
way, i. e., that there was a proper award, the opposite 
party would have been able to appeal against the de- 
cieion as being an order refusing to set asMe an award. 
Thus upon tbe rule of reciprocity also, an appeal would 
lie from the order holding that there was no award. 

(Para 13] 

Moreover, when the Act has provided for an appeal 
from an order modifying or correcting award in S. 39 (1) 
(iii). It is not likely that it would not provide appeal 
against an order which has the effect of doing away 
with the award altogether, specially when tbe remedy 
by way of a recourse to the Civil Court Is carefully 
barred by Ss. 31 and 32. [Para 13a] 

Annotation: (’46-MaD.) Arbitration Act, S. 14, N. 2: 
8. 39, N. 1. 

(d) Limitation Act (1908), Art. 178 — Notice re¬ 
ferred to is one in writing under S. 14 (1), Arbitra¬ 
tion Act, given after signing of award—Arbitration 
Act (1940), S. 14. 

Notice referred to in Art. 178, is notice in writing 
required by S. 14 (1), Arbitration Act, to be given 
by the atbitiatois. This notice is one to be given after 
the award has been made and signed. [Paras 15 & 16] 

Annotation : (’42-Com.) Llm. Act, Art. 178 N. 4; 

(’46-Man.) Arbitration Act, S. 14, N. 1. 

(e) Arbitration Act (1940), S. 14 — Application 
under sub-s. (2) does not depend on service of 
notice under sub-s. (1). 

Tbe power of a party to apply to the Court to direct 
tbe filiog of the award does not depend on tbe service 
of a notice under S. 14 (I). As soon as a party knows 
an award has been made it is open to him to file an 
application to tbe Court to direct the award to be filed. 
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Time will, however, not ran against him till a written 
notice has been served upon him as required by sub-s. (1). 
This provision is necessary as a safeguard against 
fraud. [Para 17] 

Annotation: ('46-Man.) Arbitration Act, S. 14, N. 2. 

(f) Registration Act (1938), S. 35 (3)—Execution 
of award admitted by some only of arbitrators — 
Whether circumstances existed making it permis¬ 
sible to register award in respect of only some of 
executants is matter for investigation: 5 Cal. 446; 
11 Bom. 691; 25 Cal. 93 and 29 All. 264, Rel. on. 

[Para 21] 

Annotation: ('45-Com,) Registration Act, S. 36, N. 10. 

(g) Registration Act (1908), S. 24 — Some execu¬ 
tants signing after document presented for regis¬ 
tration — Procedure is not irregular. 

Where there are several executant the document 
may be presented for registration and re-registration 
within four months of each execution, thus making it 
possible that some executants may execute the docu¬ 
ment after the document has been presented for regis¬ 
tration and execution has been admitted by other 
exeoutaota before the registering office. [Para 22] 

Annotation: ('45 Com.) Registration Act, S. 24, N.l. 

(h) Registration Act (1908), S. 60 — Registra¬ 

tion certificate is not conclusive proof of registra¬ 
tion — Investigation into validity of registration 
can be made in spite of such certificate: A. I. B. (1) 
1914 P. 0. 16, P^l. on; 1 All. 465 {P.O.), Expl, and 
Disting. [Para 24] 

Annotation: ('45-Com.) Begietration Act, 8. 60, N. 6. 

(i) Registration Act (1908), S. 17 (1) (b) and (c) ^ 
Private award without intervention of Court re¬ 
quires registration. 

A private award without the intervention of tbe Court 
falls within the mischief of els. (b) and (c) of sub-s. (1) 
of S. 17 aud requires registration: A, I- B. (20) 1933 
AH. 59; A. Z. B. (21) 1934 Cal. 815; A. 1. B. (26) 1939 
Nag. 233 (F.B.) and A.I.B. (24) 1937 Pat. 183, Bel. oH. 

[Paras 32 & 26] 

Annotation: ('45*Com.) Registration Act, S. !?• 
N. 13, 24 and 67. 

G. C. Das, A. S. Ismaili and L. K. Jha 

foe Appellants, 

Brij Kishore Pd. Buhhaiyar, Shashi Shekhar Pd. 

Singh, Ram Anugrah Prasad and Sarjoo Prasad 

— for Respondents. 

Reuben J. — This appeal arises out of an 
application under S. 14, sub-s. (2), Arbitration 
Act, 1940 (Act X [ 10 ] of 1940). 

[2] Tbe parties are descendants of one Ohan- 
dra Mabto, the applicants appellants being bis 
second son Jagdish and Jagdish’s sons, and tbe 
opposite party respondents being Chandra’s 
eldest son Suodar and Sundar’s descendants. 
Chandra bad another son Hari, who is dead 
leaving no widow or issue. 

[S] According to the applicants Hari died 
joint with his brothers and after his death a 
partition by arbitration was effected between tbe 
two remaining branches of Chandra’s family. 
They plead that the reference to arbitration was 
made on istb February 1941, 20 arbitrators being 
nominated and agreeing to act as such, that an 
award in accordance with the terms of the refe¬ 
rence was made by the arbitrators and that tbe 
parties accepted the awardi but subsequently 



1949 


Jagdish Mahtox V. SCNDAH Mauton ( Ueuheyi J,) Patna UU.: 


Suadar Iwgan opvxising the giving of effect to 
tbe award. They therefore reiiuested the Court 
to direct the arbitrators to tile the award. The 
application was filed on I6th November 1943. 

Ca] Separate written statements have been 
filed by Simdar and bis sons but tbe defence of 
both is substantially the same. According to 
them there was separation in the family about 
35 years ago, Hari and Sundar remaining joint 
and getting a two third share of the family pro. 
perty and the applicant Jagdisb remaining joint 
with his father and getting only a one-third share. 
They say that since then they are separate from 
Jagdisb's branch, and both they and tbe appli. 
cants have acquired property separately, that 
the applicants are setting up a false claim ; and 
that an infiaential landlord of tbe village, one 
iianoji Lai, on the pretence that ho would get 
the dispute decided by arbitration took the 
thnmb impression of Sundar on a blank piece of 
paper, but on being told by Sundar later on 
that he was unwilling to refer the matter to 
arbitration said that he would destory the paper. 
The suggestion is that the arbitration deed was 
forged on this blank paper. The opposite party 
deny knowledge of the arbitration and the 
alleged award. They plead that the award is a 
forgery and does not even bear tbe signatures 
of tbe alleged arbitrators. They deny that there 
was in fact any arbitration. 

[5] Although tbe pleadings involved serious 
allegations of fraud, tbe learned Subordinate 
Judge decided to proceed upon affidavits as pro¬ 
vided in S. 88, Arbitration Act. Five affidavits 
were filed on behalf of tbe applicants, including 
affidavits by three persons who appear as arbi¬ 
trators in tbe arbitration deed and the award. 
On the other side 12 persons who appear in these 
documents as arbitrators filed affidavits denying 
to have taken part in any such arbitration. 
Accepting the evidence of tbe latter, the Subor¬ 
dinate Judge had dismissed tbe application. 
Hence, tbe present appeal. 

[6l On the face of it, it appears to me that 
this appeal ought to be allowed and tbe case 
remanded for rehearing, the reason being that 
the issues raised were not such as could properly 
be decided on affidavit. This is clear from a 
perusal of the order under appeal. The Subor¬ 
dinate Judge seems to have been impressed with 
the fact that as many as 12 so-called arbitrators 
denied the story of tbe arbitration. He remarked: 

*'If any further evidecoe is ordered to be taken, these 
12 arbitrators cannot be expected to go against tbeir 
affidavits. Moreover at the time of hearing, no sagges* 
tion whatsoever was made by anybody on behalf of tbe 
plaintifis that these affidavits were not reliable or that 
these 12 panobes had any reason to swear false evi* 
denoe, as it was done in connection with tbe 3 affida* 
vita of the three panches filed on behalf of the 


plaintiiTs, it hnvin^' been urt'ed by tbo Uurned pleader 
f->r tbo defendants that theso three panches were 
accused in u daco-ty cuo rtcenily slatUd at tbo com¬ 
plaint of the defeudaiits, iu wbicli cliargo elicct had 
been submitted against them by the police. This allega¬ 
tion mudo in open Court by the hurned pltudcr fur 
the defendant-; was not at all chailt*nL;ed by the plain- 
titld or anybody on thoir bt-U ilf.'* 

He overlooked a very important conoideriition 
viz., that, apart from anything that niiglit lo 
urged against thorn by tbe plaiutiti'a, tbe persons 
swearing the aflidavita did not deny their signa¬ 
tures, which appear at two ditl'erent places in 
tbe award, and that they admit that they up 
peared before the Sub-Registrar and admitted 
the document as L'eiug their award. It seems to 
mo that the weight of their sworn statements is 
affected by these facts, and the Court .should have 
been cautious about accepting their affidavits 
without seeking some satisfactory explanation 
of their previous conduct in this matter. As for 
the argument that there was no suggestion on the 
side of the applicants against these witnesses, 
how could tbe lawyer for the applicants make 
any suggestion against them in the absonco of 
any evidence on tlie record ? Had ho had an 
opportunity to cross-examine them and made no 
such suggestion, there would have been some 
justification for this argument. That tbe de¬ 
fence made such a suggestion against tbe three 
arbitrators on the other side, is no argument. 
That suggestion was apparently based on matters 
which could be proved by documentary evi¬ 
dence ; 90 that the defence lawyer has some 
material to go upon. As to the value of this 
suggestion as affecting the credit of these wit¬ 
nesses, might it not be suggested that the accusa¬ 
tion of these men in tbe dacoity case was merely 
because tbe defence felt that they were likely to 
support the case of tbe applicants ? Does it not 
seem fair that tbe applicants should have been 
given an opportunity to bring tbeir witnesses be¬ 
fore the Court so as to enable the Judge by his 
own impression of those witnesses to decide what 
weight to attach to tbeir statements, and that 
they should also have been given an opportunity 
by cross-examination to test the weight of the 
witnesses on the other side and of the suggsa- 
tions put forward against tbeir own witnesses ? 

As soon as the case opened before us, therefore, 

I felt that a remand for rehearing was called 
for. This feeling is strengthened by reading the 
affidavits themselves. Obviously, these docu¬ 
ments are not in the language of tbe witnesses 
themselves. Particularly is this apparent in the 
case of tbe affidavits on behalf of the respondents 
which fell into tw’O or three sets, each of them 
in identical terms for the several witnesses be¬ 
longing to that set. The law is particular that 
witnesses shall not be told what they are to say, 
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hence the prohibition against putting leading 
•questions to party’s own witnesses. Here, how¬ 
ever, it may well be urged that the whole afiB- 
davit has been put in the mouch of the wit¬ 
nesses. 

C7] It has been urged that there ought not be 
a remand in this case because it was at the in¬ 
stance of the applicants that this procedure was 
followed. This is not correct. All that the ap- 
plicants did was to draw the attention of the 
Court to S, 33, Arbitration Act, and to leave it 
to the Court, after taking the affidavits, to 
“decide whether it would dispose of the matter 
on the affidavits alone” {vide order dated 8th 
December 1944 at page 30 of the paper book, 
part I). 

[8] Before passing an order of remand, how. 
ever, it is necessary to deal with several impor- 
tant points of law raised before us: (1) That the 
appeal does not lie. (2) That the application 
itself did not lie. (3) That the application was 
time-baired, and ( 4 ) That the award is legally 
unenforceable for want of registration. 

[9] The provisions of the Arbitration Act 
regarding appeal are set out in S. 89 of the Act. 
An appeal lies from only such orders as are 
specihed in this section, the relevant clauses of 
which are cl. (i) relating to an order superseding 
an arbitration, and cl. (vi) relating to an order 
setting aside or refusing to sot aside an award. 
Mr. Sarju Prasad for the respondents argues 
that in the present case neither of these clauses 
applies. He contends firstly, that the application 
was purely one only under s. 14 (2), for a notice 
on the arbitrators to file an award, and secondly, 
that the order was one not setting aside an 
award, but holding that there was no award at all. 

[ 10 ] There is no force in the first contention. 
It is true that the prayer in the application is 
“that steps may be taken under s. 14 ( 2 ), Arbi¬ 
tration Act, 1940, for having the award filed in 
Court.” Section 14 ( 2 ), however, does not stop 
there. It requires the arbitrators, when so direct¬ 
ed by the Court, to file the award, and pro. 
ceeds : “the Court shall thereupon give notice 
to the parties of the filing of the award.” This 
necessarily leads to the further steps, cul¬ 
minating either in a judgment and decree in 
accordance with the award under 8. 17, or the 
supersession of the award under s. 19. It can- 
not be seriously urged that this is not what the 
applicants intended. Hence, although only the 
filing of the award by the arbitrators is men¬ 
tioned in the application, the order of the Sub- 
ordinate Judge is one refusing the relief sought 
by the applicants and can form the basis of an 
appeal if it comes within the operation of 
section 39 ( 1 ). 


[11] For bis second contention Mr. Sarju 
Prasad attempts to draw a distinction between 
Ss. 30 and 33 of the Act. The former section 
provides that an award shall not be set aside 
except on one or more of certain specified 
grounds, and the latter that a patty desiring to 
challenge the existence or validity of an arbi- 
tration award shall apply to the Court and the 
Court shall thereupon decide the question. He 
contends that it was under the latter section 
that the Subordinate Judge held that there was 
no award, and that cl. (vi) of S. 39 (l) provides 
for an appeal only against an order under S. 30. 
The answer to this contention is that 9. 30 is 
not the section which empowers the Court to 
entertain an application for setting aside an 
award; it merely specifies the only ground on 
which an order setting aside an award may be 
passed. Section 81 expressly deals with jurisdic¬ 
tion. Under it, an award may be filed in any 
Court having jurisdiction in the matter to which 
the reference relates (sub-s. (l)). Further, it 
provides that all questions regarding the validity, 
effect or existence of an award or an arbitra¬ 
tion agreement between the parties to the agree- 
ment shall be decided by that Court and by 
no other Court (sub-s. (2)). The other provi¬ 
sions of this section are irrelevant here. Then, 
S. 32 excludes the ordinary jurisdiction of the 
civil Courts. Under it no suit shall lie on any 
ground whatsoever for a decision upon the exis¬ 
tence, effect or validity of an arbitration agree- 
ment or award and no arbitration agreement 
or award shall be set aside, amended, modified 
or affected in any way otherwise than as pro¬ 
vided in the Act. Finally, 8. 33 provides that 
any party to an arbitration agreement or any 
person claiming under him desiring to challenge 
the existence or validity of an arbitration agree¬ 
ment or an award shall apply to the Court and 
the Court shall decide the question. To my 
mind it is clear that it is under Ss. 81 to 83 that 
the Court gets its exclusive jurisdiction to inves¬ 
tigate matters relevant to the setting aside of 
an award, and S. 80 merely specifies the grounds 
on which it can set an award aside. It is not 
for every little irregularity that the award is 
liable to be set aside. It may be set aside first 
of all if an arbitrator or umpire has miscon¬ 
ducted himself or the proceedings (cl. (a), 8. 30). 
The award may also be set aside if it is made 
after the issue of an order of the Court supersed¬ 
ing the arbitration or after the arbitration pro- 
ceedings have become invalid under S. 85 (cl. (b), 

S. 30). The circumstances contemplated by this 
clause are both circumstances under which the 
arbitrators have ceased to have the power 
to make a legal award. Their award, therefore, 
is not really an award. Nevertheless, the pro- 
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vision ia for setting their award aside. The 
third ground for setting aside an award is thst 
the award "has been improperly procured or ia 
jotherwise invalid " (ol. (c). S. so). The provi¬ 
sions of this clause are very general, and I see 
no reason why they should not held to cover 
Ja case like the present. The hading is that the 
award is signed by the persons who are named 
as arbitrators in the arbitration deed. Can it 
not be fairly said that the award was iinpro. 
perly procured, or at least that it is ‘otherwise 
invalid'*? The order of the Subordinate Judge, 
Itherofore, refusing to act on the award is an 
order setting aside the award and an appeal 
lies against it. 

Cis3 The principal reason urged against this 
interpretation is that on the finding of the Court 
below there was in fact no award. I have, bow. 
ever, pointed out that in the cases coming under 
cl. (b) of S. SO there is really no award and 
yet the section provides for the setting aside of 
the “award". Similarly, S. 33 speaks of a 
" party to an arbitration agreement" though 
that very person may be challenging the exia. 
tence of an arbitration agreement. 

[is] There is another way of looking at this 
problem. Suppose that the decision of the Sub. 
ordinate Judge bad been the other way, and 
had held that there was a proper reference to 
arbitration and a proper award by the arbitra. 
tors. Would the opposite party have been able 
to appeal against the decision as being an order 
refusing to set aside an award (ol. (vi), S. 39, 
sub-8. (I))? I have very little doubt that the 
answer should be in the affirmative and, apply¬ 
ing the rule of reciprocity, I think that, here, 
the unsuccessful applicants have aright of appeal. 

[13a] X am forced to the same conclusion by 
a study of the general provisions for appeal, 
and the restriction of the ordinary powers of 
the civil Courts to which I have referred above. 
Among other orders against which an appeal is 
provided is an order modifying or correcting 
an award (s. 39 (l), cl. (iii) ). This power of 
modification is exercised by the Court in certain 
limited circumstances and is strictly restricted 
(s. 15). Nevertheless, the Legislature has pro- 
vided for an appeal against the exercise of this 
power. Is it likely that it would not provide 
an appeal against an order which has the effect 
of doing away with the award altogether? It 
might be possible to accept this if the party 
affected by it was able to seek bis remedy by 
a recourse to the civil Courts in the ordinary 
course. All such remedy, however, is carefully 
barred by Ss. 81 and 32. 

[14] On the above grounds I am unable to 
agree with Mr. Sarju Prasad that no appeal 
lies in this case. 


fl5] The second and third points sot out at 
p. 6 above (see para. [8j) are alternative to each 
other. Under Art. 179 of scb i, Limitatiuu Act, us 
amended by the Arbitration Act. VJio, the [Kriod of 
limitation for an application under s. ii (a) u 
90 days from 'the date of service of the notice of 
the award It is tainted out that the award 
is said to have been ma-lo in July 1941 and that, 
according to the applicants it was acropted and 
partly acted on by the parties. Hence, it is 
argued an application under S. H (3) filed in 
November 19l3 is hopelessly barred by time. 
The answer to this argument is that the notice 
referred to is the notice in writing required by 
S. 14 ( 1 ) to be given by the arbitrators. In 
Art. 178 as it formerly stood the starting point 
for the running of limitation was “ the date of 
the award”. When this has been altered by the 
Arbitration Act to "the date of service of the 
notice of the award ”, and we find that the pro- 
vision for notice of the award is a now one 
(vide para. 10, Sch. 2 , Civil P. C.. 1903), it seems 
proper to connect the two and to take it that 
time runs from the date of service of the notice 
under s. U ll). This Interpretation is supported 
by the use of the word 'service', which in its 
ordinary connotation implies something more 
than a mere verbal communication of particular 
fact. It is generally used in connection with 
written documents, the contents of which are 
required to be communicated to some person. 

[16] Our attention has been drawn to the 
mention in the so-called award of the service 
of notice (p. 57 of the paper book). The notice 
referred to however is one given before the 
signing of the award, whereas the notice under 
S. 14 (1) is required to be given after the award 
has been made and signed. 

(17j The alternative argument is that s, 14 { 2 ) 
only comes into play after service of the notice 
under S. U ( 1 ) and so the application itself is 
not maintainable. This contention has no force. 
Except that sub-s. ( 2 ) follows sub-s, ( 1 ), there is no 
necessary connection between sub-s. { 2 ) and the 
service of the notice required by subs. ( 1 ), The 
whole scheme of the Act seems to be against the 
interpretation sought to be put upon sub-s. ( 2 ). 
To mention only a few provisions, sub-s. (2) of 
S. 8 provides that if there is delay in the appoint, 
ment of an arbitrator the Court may appoint 
one. Section 9 provides that, on the failure 
of a party to appoint an arbitrator within I 6 
days after notice in writing, the arbitrator of the 
other party may act as sole arbitrator in the 
case. An award remitted for reconsideration be. 
comes void on the failure of the arbitrator to 
reconsider it and submit his decision within the 
time fixed (8.16. sub-s. (3)). Only the Court may 
extend the time for making an award (s, 28 )* 
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All these provisions show an anxiety to ex- 
pedite arbitration proceedings. If the power of 
a paity to apply to the Court to direct the filing 
of the award depends on the service of the 
[notice under H. li (i), the arbitrators would be 
able to hold up proceedings by delaying service 
of the notice. Hence, the interpretation which 
I have placed on sub.s, (2) is consistent with the 
policy of the Act. Therefore, as soon as a party 
knows an award has been made it is open to him 
to file an application to the Court to direct the 
award to be filed. Time will, however, not run 
against him till a written notice has been served 
upon him as required by sub-s, (i). This provi¬ 
sion is necessary as a safeguard against fraud. 

[18] On the above grounds I would decide 
both the second and third points against the 
respondents. 

[19] Due registration of the award is chal¬ 
lenged on two grounds, firstly that its executiou 
has not been admitted before the Sub-Begistrar 
by one of the arbitrators who was a party to the 
award, and secondly that the award was execut¬ 
ed by some arbitrators after it was filed for 
registration and execution was admitted before 
the Sub-Begistrar on several different occasions. 
On the other side, it has been contended by 
Mr. Jha for the appellants that registration of 
the award is not necessary under the law as 
enacted by the Arbitration Act of 1910; secondly, 
that the certificate of registration endorsed on 
the award is conclusive proof of due registra¬ 
tion; and thirdly, that under the terms of the 
arbitration agreement the absence of admission 
of execution by one of the arbitrators does not 
affect the binding force of the award. 

[20] The first ground for challenging due re¬ 
gistration proceeds on the assumption that the 
non-registering arbitrator was a party to the 
award. That be was a party to it is not quite clear 
from the application, which says that the arbitra¬ 
tors nominated by the parties "excepting Dwarika 
Mandal who fell seriously ill and Shah Kaman 
who went away from the village during the arbi- 
tration proceedings" made the award. Looking 
at the document itself we find that it consists 
of two parts. The first portion is dated 16th 
June 1941. It recites the substance of the award, 
that one item of orchard property has been 
allotted entirely to Sundar as Jethana, that in 
the remaining property each branch has been 
given 8 annas share, the property detailed in 
schedules Ea and Ga being the share of Sun- 
dai's branch, and that in schedules Eba and 
Gba being the share of Jagdisb’s branch. The 
second part of the document consists of the 
schedules, which are dated 19th July 1941. The 
two parts of the award are separately signed, the 
first part by all the arbitrators except Dwarika 


Mandal and the second by all the arbitrators 
except Dwarika Mandal and Shaikh Kaman. 
The schedules are very big, covering 16 pages of 
the paper book, and may well have taken time 
to write. The signature of the arbitrators below 
them are dated and the earliest date is 19tb 
July 1941. So prima facie it is not certain that 
Shah Kaman was a party to the award and 
therefore required to admit execution of it be¬ 
fore the Sub-Registrar. This is a matter for 
evidence. Our attention is drawn to the affida¬ 
vits by the applicants on the subjeot of the 
making of the award but, like those filed for 
the other side, they are in identical terms and 
represent a statement which has been put into 
the mouths of the witnesses by the person who 
drafted affidavits. It is desirable that the real 
facta should be ascertained before deciding whe¬ 
ther registration by Shah Kaman was neces> 
sary. 

[21] In this connection, reference may also 
be made to the provisions of the Begiatration 
Act permitting registration where execution is 
admitted by some of the executants of a docu¬ 
ment. These are contained in sub-s. (8) of S. 36 
of the Act. Whether circumstances existed mak¬ 
ing it permissible to register a document in 
respect of only some of the executants is a mat* 
ter for investigation (vide In re Sheikh Abdul 
Aziz, 11 Bom. 691, Radha Kissen v. Choonee 
Lall, 6 oal. 446: (6 o. L. R. 17S), Kudrathi Be- 
gum y. Najibunnessa, 26 Cal. 93, Kanhaiyo. 
Lai y. Sardar Singh, 29 ALL. 284: (4 A. L. J. 
171). The matter necessary for this investiga- 
tion has not been brought on the record in this 
case. Connected with this point is the provi¬ 
sion relied on by Mr. Jha for bis third conten¬ 
tion viz., that the arbitration agreement provides 

"that if all the arbitrators be not present or that 
if they be not nnanimous in their award then in enob 
cironmstances both the parties will be bound by the 
award of the arbitrators who be present and by that of 
the majority of the arbitrators." 

We are not in a position to deal with Mr. Jha’s 
contention till the facts of the making of the 
award and of its registration have been investi¬ 
gated and ascertained. 

[22] The second ground relied on by Mr. 
Sarju Prasad on the point of registration also 
calls for an investigation of facta. The document 
was presented for registration on I9th July 1941 
and execution was admitted before the Sub- 
Begistrar on 19th, 2 lafc and 98kh July. The 
signatures of the executants are of various dates, 
from 19th July to 28th July, indicating that 

of them signed after the document wm preaentea 
for registration and after some of the executants 
had admitted execution before the Sub-Registrar. 

It does not follow from this that there is any 
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jimgulariiy, (or under 8. 34, Registration Act, 
'where there are several executants the document 
may be presented for registration and re«regia- 
tration within four months of each execution, thus 
making it poeeible that some executants may 
execute the document after the document has 
been presented for registration and execution 
has been admitted ty other executants before the 
registerirg office. In tie present case wo know 
that this procedure has been permitted by the 
Bub-Begistrar. Tbo presumption is that be pro* 
ceeded in accordance with the law. If the opposite 
party challenge this, it is for them to prove 
that the facta necessary to legalise this prccc* 
dure do not exist. This is also the correct attitude 
towards the registration certificate on which 
raliance is placed by Mr. Jba. It is prima facie 
evidence that the document has been legally 
registered. In support of his contention ho cites 
Mohammad Ewaz v. Birajlal, 41. A. 166: (l all. 
465 (p.C.)). All that their Lordships of the Judicial 
Committee laid down there was that a certificate 
of registration is sufficient to render a document 
admissible in evidence without inquiry as to 
whether the certificate was properly granted. 
This was said in answer to a proposition laid 
down too broadly ly the High Court that "unless 
a deed be registered in accordance with tbs sub¬ 
stantial provisions of the law, it must be regar¬ 
ded as unregistered, though it may, in fact, 
have been improperly admitted to registration*'. 
Their Lordships did not intend to say that the 
certificate is conclusive proof of due registration, 
and an investigation into the validity of the re¬ 
gistration was made in*spite of such a certificate 
in Jambu Prasad v. Md. Nawab AJtab AH 
Khan, 87 ALL. 49: (a. I. B. (l) 1914 p, 0 . 16) and 
Bharat Indu v. Md, Hamid Ali Khan, 42 all. 
487 : (A. 1. B. (8) 1931 P. 0. 93). 

[23] This brings me to Mr. Jba’s final conten- 
tion that under the Arbitration Act of 1940 an 
award need not be registered. Under cl. (vi) of 
snb-s. ( 2 ) of S. 17 Registration Act, 1908, awards 
were exempted from the operation of cIs. (b) and 
(c) of sub.s. (i). Hence, an award was not required 
io be registered. This was altered by the Transfer 
of Property Amendment (Supplementary) Act, 
19S9, and as the clause now stands the exemption 
no longer applies. It has therefore been repeatedly 
laid down that a private award without the 
intervention of the Court falls within the mis- 
chief of els. (b) and (o) of sub-s. (i) and requires 
registration: Bachchan Lai v. Narottam Dait, 
A. I. B. (20) 1933 all. 69: (1431, c. 423); Jitendra 
Hath De v. Hagendra Nath, A. I. B. (21) 1934 
Oal. 815: (62 cal. 201); Muhammad Azizullah 
Khan v. Md. Nurullah Khan, A. I. B. (26) 1939 
Hag. 233: (I. L. B. (1939) Bag. 607 F. B-) and 

Badri Chaudhuri v. Mt. Chamoa Chaudhuri, 


16 rat. 579: (A.I.R. (31) 1937 I'lU. 183). Tho prin- 
oiple tis Slated in J Uervhw Nath Dts ca^e, 
(a. Lit. (31) J'j34 cal. 815: C3 Cal. 201), that.' 
whereas au award made by arbitrators uiidei 
orders of the Court has no force until a decree is 
passed on it, a private awarl, if it is valid, i.s 
operative even though neither party has sought 
to enforce it ty a regular suit. Mr. Jfaa cunteiifl. 
that under the procedure prescril^ed by Scb. 
Civil P. 0., 19C8, the award itself was made a 
rule of tbo Court, whereas under the present 
procedure it is merely tho niateiial on which the 
Court grants its own cp'eralive dtoree, that there- 
fore registration was necessary under the old 
procedure but is not necessary now. Un a com- 
parisOD of tbo provisions of the schedule of the 
Code with the relevant provisions of the Arbitra¬ 
tion Act it appears to me that there is no sub¬ 
stantial ditleience. 

C 24 J In the old procedure, when a j rivate 
award had been made, it was open to a person 
interested to apply to tho Court '‘that tuo award 
be tiled in Court”. The Court was required there 
upon to direct the other parties to show cause 
why the award should not bo hied (para. 20 
of the schedule). Tho Court, if it was satisfied 
that the matter bad been referred to arbitration 
and that an award bad been made thereon, was 
empowered to order the award to be tiled and 
to pronounce judgment according 10 the award, 
whereupon a decree would follow; this was sub¬ 
ject to the proviso that no ground such as ie 
mentioned in paras. 14 or 15 of the Schedule 
was proved (vide para. 21 of the Schedule). 
Under the present procedure, proceedings com¬ 
mence with the filing of the award in Court, 
either at the request of a party or under the 
directions of the Court, whereupon the Court 
gives notice to the parties of the filing of the 
award (8. 14 (2)). The Court has certain power 
to modify or correct an award (s. 15\ and to 
remittheaward forreconsideration (s, 16 ). Where 
the Court sees no cause to remit the award or to 
set aside the award, the Court is required to 
"proceed to pronounce judgment according to 
the award and upon the judgment so pro- 
nounced a decree shall follow ’* ( 3 . 17 ). Also, where 
the award has become void or has been set aside 
the Court is empowered to supersede the re¬ 
ference (St 19). 

[26] One obvious difference is that under the 
old procedure the order for filing the award came 
at the end, just before the Court pronounced 
judgment, whereas the filing of the award is 
now the commencement of the proceedings. This, 
however, is merely a difference in terminology. 
Under the present procedure, the filing of the 
award means the actual physical filing of it in 
Court, whereas formerly the term was used in 
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a technical sense to indicate the approval of the 
award by the Court as duly made and fit to be 
recorded. This approval is shown now, as it was 
previously also, by the pronouncing of judgment 
in accordance with the award upon which a 
decree would necessarily follow’. Nor'do ss. 15, 16 
and 19 of the Act introduce new matter affecting 
the necessity for the registration of the award. 

I have noticed above the saving as to grounds 
mentioned in paras, li and 16 of the sche¬ 
dule to the Code. Under this saving, the aw’ard 
cannot be filed if there are any of the defects 
enumerated in para. 14, or if there is mis- 
conduct by an arbitrator or a party (para. 
15). The power of the Court is rather more under 
the present law. In the case of the defects it is 
open to the Court now to remit the award for 
reconsideration (9. 16), but the award on which 
the final judgment is to be based is still the award 
of the arbitrators and, on the failure of the arbi¬ 
trators to reconsider the award and to submit 
their decision within the time fixed, the award 
remitted becomes void. Similarly, the power of 
the Court under S. 15 to modify or correct the 
award is confined to cases where 

(a) it appears that a part of the award is upon 
a matter not referred to arbitration and such 
part can be separated from the other part and 
does not affect the decision on the matter refer- 
red, or 

(b) the award is imperfect in form, or contains 
any obvious error which can be amended with¬ 
out affecting such decision, or 

(c) where the award contains a clerical mis¬ 
take or an error arising from an accidental slip 
or omission. 

In other words, the intention is that the correc¬ 
ted or modified award, will represent the award 
of the arbitrators as it ought to have been, and 
will not be an independent decision of the Court. 
The object is to further the intention of the par¬ 
ties to settle the dispute by arbitration by enabl¬ 
ing the Court to help in removing removable 
defects in the award. Finally, the provisions of 
8. 19 partly follow from the extended power 
given to the Court under S. 16 and partly corres¬ 
pond to the power of the Court under the old 
procedure to refuse to file the award if it was 
not satisfied that the matter had been referred 
to arbitration and that the award had been made 
thereon, matters which the Court would now 
investigate under 8. 33, preliminary to an order 
setting aside the award. 

[26] On the above grounds I see no reason 
for holding that the previous decisions regarding 
the applicability to private awards of da. (b) 
and (c) of s. 17, aub-s. (l), Registration Act, are 
no longer good law. 


[27] In the result, I would allow this appeal, 
set aside the order of the Court below, and 
remand the case to be reheard in the light of the 
above remarks. In the oircamstances of the 
case there will be no order as to costs. 

Mukharji J. — I agree. 

R.G.D. Appeal allowed, 

A. I. R. (36) 1949 Patna 400 [G. N. 115.] 

Manohar Lall and Mukharji JJ. 

Bhxitnath Kumar — Plaintiff—Appellant 
V. Nilkaxitha Narain Singh and others — 
Defendants — Respondents, 

a. F. 0. D. No. 294 of 1945. Decided on 28rd 
December 1947, from decision of Sub-Judge, Dbanbad, 
D/-5th September 1945. 

(a) Bihar Money-lenders (Regulation of Trans¬ 
actions) Act (VII [7] of 1939), S. 4 _ Registration 
of money-lenders — Provisions do not apply to 
casual money-lending. 

Provisions of the Act as to registration of the money¬ 
lenders cannot apply to casual money-lenders. 

Where the plaintiff has not advanced money to any 
other person and has not carried on the profession of 
money-lending in the general sense of the term bat has 
advanced the only loan in question, on seonrity of a 
mortgage to his co-sharera in order to oblige and enable 
them to pay off a certi6oate debt, the plaintiff is a 
casual money-lender and the provisions of the Act do 
not apply to him and such a money-lending transaotlon 
can be enforced, even (hough the plaintiff is not a 
registered money-lender : A. I. R. (32) 1945 P. 0. 108, 
DtsMnp.; A. I. R. (29) 1942 Pat. 384, Bel. on. 

[Paras 5 and 7] 

(b) Interpretation of Statutes — Harmonious 
construction. 

Every attempt should be made to harmonise the 
different parts of the statute. Each part should be 
construed so as to expound every other part of the 
statute : A. I. R. (36) 1948 Pat. 225 (F. B.), Bel on. 

[Para 5] 

Bhahanand Mukharji and N, R. Bay 

— lor Appellant. 

R S. Chatterji — lor Respondents. 

Judgment. — In thia appeal by the plaintiff 
the only question is whether the Court below 
was right in dismissing the suit on the ground 
that be is not a registered money-lender. 

[ 2 ] The facts are not in dispute. The plaintiff 
advanced the sum of Rs. 6.0C0 to the defendants 
on the security of a mortgage bond dated 18 th 
June 1943. In the bond the plaintiff is described 
as a zamindar and not a money.leuder. Ths 
bond recites that as a certificate case was institot- 
ed against the borrowers they were taking the 
loan to pay up the decretal amount. 

[3] In the evidence it was established that 
the plaintiff was an ijardhar with respect to on^ 
third share in the estate of Indra Snmari wd 
the defendants are also co.aharers therein, tha 
the defendants were arrested in execution of * 
certificate case for the arrears of road cess f« 
that estate and the plaintiff advanced money 
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Iham for that purpose. It is also establisbei in 
tiisevidaoee that the plaintiff has not advaco- 
od mny loan to anybody else. The learned Sub- 
lodge Bads that 

baa not advanced money to any other 
I «Dd that be baa not carried on the profession of 
f-leoding in general aenae of the term and eo I 
bold that he has advanced only this loan, to bia 
kcera io order to oblige them as the plaintiff was 
ww w oo-fiharor by virtue of an ijara deed.'* 

Tbe question for consideration is whether the 
loofnftti Subordinate Judge was right in dismiss¬ 
ing tbe fluit on these Bndings by applying tbe 
otEiiigeDt provisions of the Bihar Money-lenders 

AbL 

CdJ Tbe argument which appealed to the 
loorwod Subordinate Judge and which has also 
heok etcenuously advanced by Mr. B. S. Chat- 
teii IB tbat it is iormatenal for tbs purposes of 
tha Bihar Money-lenders Act that tbe lender is a 
pmf m nl nnfil money-lender or a casual money, 
ffioder and be draws attention to the fact that 
tiia eaoepUoD is made by the legislature when a 
.petBoa has advanced loans up to a sum of 
BSL fiOO and Mr. Gbatterji submits that when a 
loui exceeds that limit the provisions of the 
Amt mast apply to tbe transaction, however 
AtmwA inequitable it may seem to be. In tbe 
-rtr wi ww of tbe argument attention was drawn 
4^ ofl ^oar attention was drawn ?) to the 
xleeiaiOB of the Privy Council in Srima^i i?s- 
Mtths Bose V. Hat Manmatha Nath Bose, A. I. 
B.(39) 1946 P.O. 108 ; (l. L. B. (1945) Kac. P. O. 
450). where their liordships have observed that 
4iM» pcovisioas of the Bengal Money-lenders Act 
Ao not draw any distinction between a casual 
ju oney-teDder and a professional money-lender, 
bl BiDOe the judgment of the Subordinate 
was prononnoed there is a decision of this 
•Court in 1ft. Surajbansi Kuer v. Mt. Larho 
JTwer. 96 Pat. 90 : (A. I. P. (33) 1946 Pat. 310). 
if l in fn a Division Bench has come to tbe conclu- 
fflnyt that the provisions of the Act as to registra- 
'tion cannot apply to casual money-lending. It is 
.pointed out, ^|it where a person has lent money 
■caomlly and does not propose to carry on any 
tnoney-lending business, how can he fill up tbe 
c^avant columns in the application for registra¬ 
tion of his nacne where be has to show the name 
under which the money lending business is to be 
d vt wwm A on and tbe place where tbe business is 
io ba carried on? We are bound by tbe decision 
of the Division Bench and, therefore, cannot 
^mit the argument of Mr. Ohaiterji to dis- 
AiTi gniA it on tbe ground that in that case the 
loan was a noere accommodation loan and not 
n loan in tbe real sense of the term. If I may 
cay BO, I respectfully agree with the correctness 
•wf decision for tbe following reasons—the de- 

i BiUikm of the term 'money-lender* must be read 
1949 Py61 Sc. 62 


subject to the essential qualifications "unless 
there is anything repugnant in tbe subject or 
contest.” The definition of the term "money¬ 
lender” is undoubtedly wide and would appear 
to include a casual money-lender, but read along 
with S8. 4 and 5 the definition must apply only 
to professional moneylenders or these persons 
who carry on business as money lenders. Unless 
it is read in that sense, there would be a re- 
pognancy and contradiction in tbe different parts 
of tbe statute. It is a well-known rule of con- 
etruction that every attempt should be made to’ 
harmonise the different parts of the statute and 
that each part should be construed so as to ex¬ 
pound every other parts of tbe statute: see the 
observations in the Full Bench case of this Court 
in Deonandan Singh v. Ramlakhan Singh, 
Civil Cri. Revn. no. 360 of 1947, disposed of on 
18th December 1947: (A. i. R. (35) 1948 Pat. 2SS : 
49 cr. L. J. 246 (P. B.)). 

[6j The argument based upon the remarks of 
their Lordships of the Privy Council in Renula 
Bose V. Rdi Manmatha Nath Bose, A.I.R. (32) 
1945 P. C. 103; (I, L. R. (1016) Kar. P. C. 260), is 
not of any avail to Mr. Chatterji as those remarks 
were in connection with a different Act of the 
Bengal Legislature where the provisions as to 
registration were different—the other provisions 
of the Bihar Money-lenders Act will apply to all 
money-lenders. 

[ 7 ] It is clear from the authorities—and this 
was not denied by Mr, Chatterji on behalf of 
the respondents—that tbe plaintiff was not a 
money-lender in tbe strict sense of the term as 
pointed out in Scuno E.<ishinath Chowdhury v. 
Patiito Sahetto, A. I. R. (29) 1942 Pat. 384 ; (200 
I. 0. 284). 

[8] For these reasons we would allow this ap¬ 
peal, set aside tbe decision of tbe learned Sub. 
ordinate Judge and decree tbe plaintiff's suit 
with costa both in this Court and in the Court 
below. 

r.G.d. Appeal allowed, 

A. I. R. (38) 1949 Patna 401 [G. N. 116.] 
Agarwala C. J. and Bamaswami j, 

Deo Narain Singh and others—Petitioners 
V. Bibi Khatoon and others—Opposite Party, 

Civil Revo. No. 819 and Miso. Appeals Nos. 283 and 
287 of 1946, Decided on 12th December 1947, from 
order of Add. Sub-Judge, Patoa, D/- 7th June 1940. 

(a) Civil P. C. (1908),0.21, R. 22—Amendment o 
execution petition by addition of new property — 
Decree alive and not barred — No fresh notice 
under O. 21, R- 22 on judgment-debtor is required. 

On an application to add a new property in the exe¬ 
cution petition before the decree is time barred, no freeli 
notice under 0. 21. R. 22 is required to be served on the 
judgmeot-debtors. As long as the decree is still alive and 
the execution U not olosed, the Court Is competent to 
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1 .U 0 W decree'bolder to amend the exeoat!on petition by 
addiiion of other properties. Thus, if tbe application 
for amendmert in socb caees ie not construed as "a 
fresh appUcatioD,” no fresh notice under O. 21. E, 22 is 
required to be served on the judgment debtors: A. I. E, 
(6) 1918 Cal. 73 and A. I. R (10) 1923 Pat. 224, Eef. on; 
A. I B. (16) 1929 Pat. 407 ; A. I R (30) 1943 Pat. 127 
and A. I. B. (28) 1941 Pat. 635, Disting. 

[Paras 10 and 11] 
Annotation : ('44 Com) Civil P.C. 0. 21 R. 22 N. 9, 

(b) Civil P. C. (19081, O. 21. R. 22—Notice under, 
does not require judgment-debtors to be appraised 
of particular properties against which decree-holder 
wishes to proceed— Decree-holder amending execu¬ 
tion petition by adding new property in list of pro¬ 
perties against which execution was sought— 
Notice under O. 21, R. 22 served before amend¬ 
ment—After amendment notice under S. 13, Bihar 
Money-lenders Act served on judgment-debtors — 
Judgment-debtors cannot insist on fresh notice 
under O. 21, R 22 alter amendment. 

Order 21, K. 22 requires the Court to issue notice on 
ibe persons against wbom cxecuttou ie applied requiring 
to show cause on tbe date fixed why the decree should 
not be executed against them. It does not require that 
the judgment-debtors should be appraised of the parti¬ 
cular properties against which tbe decree-holder wishes 
to proceed. Where before tbe amendment of tbe execu¬ 
tion petition b; addition of a certain property to (he 
list of propertiee, a notice under O. 21, B. 22 is served 
upon the judgment-debtors and after tbe amendment 
a notice under S. 13, Bibar Money-lenders Act is served 
on them It cauuot be maintained that tbe judgment- 
debtors bad DO notice tbat the decree-holder intended 
to proceed against tbe new propeity added to tbe list 
of properties by tbe amendm^-nt To say tbat even so 
the judgment-debtors ought to have been served with 
fr^h notice under O. 21, R. 22 showing amendment of 
tbe petition would be merely ^'piling uureason upon 
technicality”: A. 1. B. (18) 1931 Cal 476, A.LB. 
(1) 1914 P. C. 129, Disting. [Para 11] 

Annotation: ('44-Com.) Civil P. C., O. 21, B. 22, 
N. 2, 12. 9. 

(c) Hindu law —Joint family—Father—Decree 
against—Son’s liability - Suit on bandnote executed 
by person as karta —Sons and grandsons also 
impleaded—Decree in terms against father, sons 
and grandsons—Decree against lather is not in 
representative capacity—Sale of property In execu- 
of decree against lather—Right, title and interest 
of sons and grandsons do not pass—Decree-holder 
cannot directly pioceed against interest ol sons 
and grandsons, in absence of notice under O. 21, 
R. 22 to them — He cannot indirectly do under 
“son's pious obligaticn” rule, what he cannot do 
directly — Civil P. C. (1908), O. 21. R. 22. 

Where in a suit upon a bandnote executed by a 
person as a karta of tbe joini family, tbe plaintiff 
impleaded the sons and tbe grandsons of the karta and 
obtained a decree in terms against tbe father and the 
five sons and three grandsoos, it cannot be urged in 
the execution proceediogs of the decree that tbe father 
represented tbe inteteeta of tbe sons and the grandsons 
and tbat tbe plaintiff obtained a decree against the 
father in his representative capacity and that therefore 
upon tbe sale of the property the right, title and interest 
of tbe SOD3 and tbe grandsons also passed along wittv 
thoje of the father : A. I. R (27) 1940 Pat. 117, Bel. 
on\ A. I. B. (29) 1942 Pat. 383, Di«inp, [Para 12] 

In such a case, it oaonotalso be contended that even 
though the decree is not against tbe father in a repre¬ 
sentative capacity tbe sous are U(>der pious obligation to 
pay tbe father’s debtand hence their shares would pass 
in the execution sale. Though they had been impiea- 


A.LB. 

ded in tbe suit and a decree had been obtained against 
them, yet, if,they were not impleaded In the execution 
case and no notice under 0. 23, B. 22 was served on 
them, tbe decree-holder cannot directly proceed against 
their shares and he cannot be permitted to proceed 
Indirectly against their shares in execution of the decree 
against tbe father under tbe pious obligation rule: A.I.B* 
(28) 1941 Mad. 440, Bel. on. [Paras 12 and 19] 

Annotation : (’44-Com.) Civil P. C., O. 21, B. 22, 

N. 3. 

(d) Civil P. C. (1908), O. 41. R.4—Decree against 
father, sons and grandsons — Execution taken out 
— Some sons and grandsons not impleaded in 
execution case — Property sold including interests 
of those who were not impleaded — Appeal by 
father — Sale in respect ol those who were not 
impleaded set aside even though they bad not ap¬ 
pealed _ Order held bad — Order 41, Rr. 4 and 33, 

held did not apply —Civil P. C (1908), O. 41, R. 33, 

A decree was obtained against father, bis sons and 
grandsons. Execution of tbe decree was taken out and 
tbe father and some of the sons alone were impleaded 
in tbe execution case. A certain property waa aold, 
including tbe interest of tbe grandsona and tbe sone 
wbo had not been impleaded. In the appeal by the 
father alone to set aside tbe aale, tbe appellate Court 
maintaioed tbe sale as far as tbe father wae ooncerued 
but eet aside tbe aale of the interest of Che bodb and the 
grandsona on the ground that they were not impleaded 
in the case : 

Held tbat O. 41, B. 4 or B. 33 did not apply, 
since tbe noD-appealiog judgment-debtors were not 
parlies to the case. In such a case when the person 
aOected has not appealed, the appellate Court cannot 
reverse or vary tbe order In respect of them and give 
them gratuitous relief. [Para 14] 

Annotation: (’44-Com.) Civil P. 0., 0. 41, R. 4, N. 1; 

O. 41, B 33 and M. 1. 

Lai Narayan Sxnha and Q. P. Singh 

—for Petitionerak 

Baldtva Sahey, Bindeihvari Prasad iStnAa and 
C. P. Sxnha — lor Opposite Party. 

RamaBwami J.—MiscellaDeoua Appeal no. 
S83 of 1946 is on behalf of decree-bolder againsb 
the appellate order of tbe babordinate Judge in 
an execution case. Miscellaneous Appeal No. 287 
and Civil Revision No. 819 of 1946 are on behalf 
of two judgment-debtors Parasnath and Deo 
Narain in tbe same case, 

[2] The material facte are not in dispute. In 
Money Sait No. 194 of 1937 tbe plaintiff claimed 
tbat Deo Karain Singh as karta ol ibe joint 
family bad borrowed money on a bandnote. He 
obtained a decree against Deo Naraio Singh, bin 
five sons and three grandsona. In Execution case 
NO. 21 of 1938 the decree-holder first applied for 
exeonting tbe decree. In 1940 a second execution 
case was filed and certain properties were sold. 
But tbe sale was set aside under o. 21, R. 90 and 
the execution case was dismissed for default on- 
16 tb July 1941. On tbe same date tbe deoi^ 
bolder for tbe third lime applied for execotioix 
against Deo Narain and bis t^ee sons Bamsaran^ 
Annp and Bbagwat. The two sons Parasnato 
and Bajendra and grandsons were not made- 
parties. In tbe execution petition only three pro- 
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pexiiea, samely, lot Mos. l, fi and 3 were men. 
tUmed. But on ISlb November 1941 the decree, 
bolder filed ao ameodment petition aeking that 
lot Mo. 4 abould be added to the list. Before the 
amendment, notice under 0.91, B. 93 bad been ser. 
ved on the four judgment-debtors. After tbe amend, 
ment notioe under S. 18. Money-lenders Act, 
was served. Two judgment debtors, DcO Karain 
and Anup, filed objection and offered keen contest 
on tbe question of valuation. On 27kb November 
1943, lot NO. 4 was sold and purchased by decree, 
bolder for a sum of Bs. 1.979-8.0. 

[3] Deo Narain Singh filed a petition under 
O. 91, B. 90 for setting aside the sale. Parasnath, 
one of his sons, filed a petition under s. 47 to 
the same effect. 

[ 4 ] Tbe learued Munaif held that the objeo* 
tions were unfounded and refused to set aside the 
Bale. 

[ 5 ] In appeal the learned Subordinate Judge 
pronounced that the share of the judgment-deb. 
tors, who were uot impleaded, could not bo sold 
in the execution oase. He confirmed tbe sale to 
the extent of the interest of Deo Narain and bis 
three sons but set aside tbe sale with respect 
to tbe share of the defendants who were not 
impleaded. 

[6] Against this order Deo Narain has moved 
ibis Court in revision and tbe deoree-bolder and 
Parasnath have filed second appeal. 

[7l In Miscellaneous Appeal No. 987 of 1916 
learned counsel on behalf of appellant conceu. 
trated upon one ground of attack, namely, that 
the amendment of tbe eseoutiou petition by the 
addition of lot No. 4 really constituted "a fresh 
application," that no notice under o. 31, B. 23 
was served on the judgment-debtors after the 
amendment, that in consequence the Court bad 
no jurisdiction to sell tbe property in dispute. 

[8] In support of bis argument learned coun¬ 
sel placed reliance upon three cases Jagannath 
DasT. Ghamu Raghunath, 8 Pat. 462: (A. I. B. 
(16) 1929 pat. 407), Maharaja Bahadur Bam 
Ran Bijay Prasad Singh v. Kesho Prasad 
SingK 21 P. L. T. 407: (a. I. B. (28) 1941 Pat. 636) 
and Gajanand Sha v. Dayanand Thakur, 31 
pat. 838 : (A, I. B. (30) 1943 Pat. 127). In the 
first oase tbe decree-holder made an application 
to the Court to amend the original application 
by inserting certain immoveable properties. A 
Division Bench held that the decree-bolder could 
not be allowed to proceed against new properties 
after tbe decree bad become barred by limitation 
and tbe difficulty could not be overcome by the 
assertion of tbe decree-holder that be merely 
wanted to amend bis original application for 
exeodtion. In tbe second oase also the decree, 
bolder applied to execute a decree against pro. 
pextiea which were not specified in the application 
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as originally presented. The Court held that it 
was a "fresh application" within the meaning of 
8. 48, that no such application was entertaiuable 
after twelve years from the date of the decree 
sought to be executed. In tbe third case also a 
Division Bench held that decree-holder should 
not be allowed after the expiry of the date of 
limitation to execute a decree again-t property 
which was not specified in the execution petition 
as originally presented. Fazl Ali J., (as ho then 
was) observed that when the decree-holder tried 
to substitute a new properly which was quite 
different from the property against which he 
wished to proceed in the first instance, his appli¬ 
cation must be regarded as a fresh application 
for execution. 

[9] All these cases are authorities for the con¬ 
struction of S. 48, Civil P. C. But they are not 
relevant for tbe decision of tbe question involved 
in tbe present appeal. Tbe question is whether on 
an application to add a new property in the 
execution petition before tbe decree is time barred 
a fresh notice under o. 21, R. 22 is required to 
be served on tbe judgment debtors. 

[10] The decision in Rai Bahadur Ram 
Sumran Prasad v. Ram Bahadur, 2 pat. 328 : 
(a. I. B. (10) 1923 Pat. 224). is important. In that 
oase a Division Bench held that a Court was 
competent at any time before execution proceed, 
iug terminates and before decree is barred by 
limitation to allow a decree-holder whose appli. 
cation for tbe execution of decree is pending 
to amend tbe application by the addition of 
other properties to the list of properties sought 
to be attached. Following the decision of tbe 
Calcutta case in Ganendra Kumar Roy Chow- 
dhury v. Sri Sri Shyam Sunder, 27 0. L. J. 

398: (a.I.R. ( 5 ) 1918 Cal. 73), Mullick J. observed: 

*‘Wbere the decree is etill atiTe, I do not see wbj an 
appHcatioo for ameod ment oannot be allowed, if tbe 
Court BO chooses at any tima before the close of tbe 
execution proceediugs. To bold otherwise would mean 
that, although tbe decree-holder has discovered property 
belonging to the judgment-debtor, which is within his 
grasp and altbougb be knows that the properties which' 
he has already attached will not satisfy bis decree, he 
cannot have any relief till the disposal of the exeoation 
oase, which may, as in the present instanoe, be pro¬ 
tracted for a considerable time.” 

Tbe facts of tbe present oase are similar and, 
in my opinion, tbe decree bolder is entitled to 
amend bis application by addition of a new 
property provided that tbe decree has not become 
barred by limitation. 

[ 11 ] If tbe amendment petition is not cons¬ 
trued as "a fresh application" it follows that no 
fresh notioe under Order 21, B. 22 is required 
to be served on the judgment-debtors. In tbe 
present case, the lower (lourtB have found that 
notice under o. 21 , B. 22, Oivil F. 0., bad been 
served on 29tb October 1941 on tbe perione im- 
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pleaded in the execution petition, namely, Deo 
Narain and his three sons. The fourth lot was 
added by amendment petition on 9th December 
1941, After the amendment, notices under S. IS, 
Money-lenders Act were served and Deo Narain 
and Anup, two judgment-debtors, appeared in 
Court and filed objection in the miscellaneous 
case. Order 21, B. 22 only requires that the 
Court shall issue notice on the persons against 
whom execution is applied 

l“ requiring to Bhow cause on the date fixed why the 
Idecree should not be executed against him.” 

Such a notice was served on the judgment, 
debtors in the present execution case. The notice 
under 0. 21, R. 22 does nob require that the 
judgment*debtor3 should be appraised of the 
particular properties against which the decree, 
holder wishes to proceed. But the lower Courts 
have found that notice under S. 18, Money-lend. 
ere’ Act was served on the judgment-debtors 
after the amendment of the execution petition. 
It cannot hence be maintained that the judg. 
ment-debtors had no notice that the decree, 
holder intended to proceed against the fourth 
lot. To argue that even so judgment-debtors 
ought to have been served with fresh notice 
under O- 21, B. 22 showing amendment of the 
petition would be merely “piling unreason upon 
technicality," in the phrase of Bankin C. J., 
Chandra Nath v. Nabadtvip Chandra, A. i. R. 
(18) 1931 oal. 476 :( 131 I. o. 702 ). Learned 
counsel made reference to Raghunath Das v. 
Sunder Das Khetri, 41 i. A. 261 :(A. i. B. (i) 
1914 F. 0. 129), in which the Judicial Committee 
held that in the absence of a notice under o. 2 i, 
B. 22 the Court bad no jurisdiction to sell any 
property in execution. But in that case there 
was a mere notice to the Official Assignee to 
show cause why be should not be substituted 
for the judgment-debtors who bad been insol. 
vent. There was no notice under o. 21 , R, 22 
against the Official Assignee and the Judicial 
Committee held that the Court had no juriadio. 
tion to sell the properties. But in the present case 
the facts are different. The impleaded judgment, 
debtors had notice under 0. 21 , B. 22 of the original 
application for execution. To argue that the Court 
had no jurisdiction to sell because after the amend, 
ment no fresh notice was served would be carrying 
the logic of B. 22 to an unreasonable extent. 

C 12 ] In Miscellaneous Appeal No. 283 learned 
counsel for the appellant addressed the argu. 
ment that the Subordinate Judge erroneously 
decided that the interest of the two sons, namely, 
Paiasnath and Eajendra, could not be sold by 
the executing Court. Learned counsel based bis 
argument on two grounds. In the first place, be 
urged that in the execution case the father 
represented the interest of the unrepresented 


A. I. B. 

eons and grandsons whose title hence passed in 
the execution sale. But it is admitted that 
the sous and grandsons were impleaded as par¬ 
ties to the suit and the plaintiff bad obtained a 
decree in terms against the father, the five sons 
and three grandsons. That being so, it cannot 
be contended that the father represented the sons 
and the grandsons or that the plaintiff obtained a 
decree against the father in the capacity of re¬ 
presentative. As observed by Kbaja Mohamad 
Noor J. in Prahlad Das v. Dasrathi Satpathit 
18 pat. 783 : (a. I. R. (27) 1940 Pat. 117), “when 
the sons and grandsons are parties to a suit, the 
question of their father representing them can. 
not possibly arise." Learned counsel referred to 
Manrup Mandal v. Badrisao, 23 p. L. T. 408 
: (a. I. R. (29) 1942 pat. 383), but the ratio of this 
case is of no avail to the appellant. A suit for 
arrears of rent was instituted against the father 
as karta and as representing the sons, but it was 
dismissed against the sons. It was held that the 
decree was a rent decree and the holding inolad* 
ing the share of the sons in it passed at the exe« 
cutioD sale. Fazl AH J. (as be then was) did 
not express bis final opinion on the point whe. 
ther the decree obtained against the father as 
the karta would be binding on the sons. The 
decision was based on the ground that the decree 
against the father was passed against him as 
representing the holding and in execution of such 
a decree the whole holding will pass. In the 
second place, learned counsel presented the argu. 
ment that even though the decree was not sgainsi 
father in representative capacity the sons were 
under pious obligation to pay the father’s debt 
and hence their share would pass in the execn- 
tion sale. We cannot accept this argument. It 
is true that the liability of a son arising out of 
bis pious obligation is distinct from that of his 
father though arising out of the latter’s debt. 
This liability can be enforced against the eon by 
a decree obtained against father against the 
entire family estate including son’s interest 
therein provided of coarse that the debt is nei¬ 
ther illegal nor immoral. But if the son is joined 
in the suit and a decree is obtained binding 
his interest also, the claim against him based 
apon his pious obligation must be deemed to 
have been litigated in the suit and merged in 
the decree. The only mode of enforcing snob a 
claim is by executing the decree and not other¬ 
wise. InDesayiVenkatranga Reddi v. Paraku 
Chinna Sithammat 19411 M. L. J. 270 : (A.I.B* 
(28) 1941 Mad. 440), a decree for mesne profits 
bad been obtained against a Hindu father and 
his undivided minor sons. But the decree-holder 
had allowed it to become time barred. Thefalher 
was precluded from opposing the exeontiM 
proceeding on the plea of limitation by reason o» 



1949 

pzevious order ag&inat him alone* As the decree 
vas enforceable against the father, the decree, 
holder sought to exeoate it against the sons also 
by reason of the pious obligation rule. The 
Bench of the Madras High Court considered that 
the matter was no longer governed by Hindu 
law but by the relevant provision of the Code of 
Civil Procedure and the decree-holder cannot 
claim to proceed against the share of the sons in 
execution of the decree against tbe father when 
it can no longer be directly executed against 
them owing to bar of limitation. 

[18] Similarly in the present case the decree, 
holder cannot proceed against the shares of 
Parasnath and Bajendra. Though they bad been 
impleaded in the suit and a decree bad been 
obtained against them, they were not im. 
pleaded in the execution case and no notice under 
o. ai, B, 22 was served on them. The decree, 
holder cannot, therefore, directly proceed against 
their shares. That being so, he cannot be per. 
mitted to proceed indirectly against their shares 
in execution of tbe decree against tbe father 
under tbe pious obligation rule. 

[14] For tbe decree-holder it was, however, 
pointed out that since Parasnath alone bad 
moved the executing Court for setting aside the 
Bale tbe Subordinate Judge was not justified in 
setting aside the sale so far as Bajendra and 
grandsons were concerned. Tbe general rule is 
that on an appeal by one of several plaintiffs or 
defendants, tbe appellate Court can reverse or 
vary tbe decree of the trial Court only in favour of 
tbe party appealing. When tbe person affected 
has not appealed, it is no part of the Court's duty 
to interfere and give gratuitous relief. For the 
respondent, reference was made to the exceptions 
enacted in O. 41, B. 4 and o. 41, B. S3. But these 
rules do not apply, for Bajendra and grandsons 
were not parties in the execution case, and it has 
also not been shown that tbe exercise of these 
powers is essential for doing complete justice. 
In my opinion tbe learned Subordinate Judge 
ought to have set aside the execution sale only 
with respect to tbe interest of Parasnath and 
not with respect to Bajendra and the three 
grandsons. 

[15] To this extent I would allow Miscel- 
laneons Appeal Bo. 283 of 1946. 

[16] Misoellaneous Appeal No. 287 of 1946 and 
civil Revision No, 619 of 1946 are dismissed. 

[17] I do not propose to make any order as 
to costs. 

Agarwala C. J—I agree. 

B.g.d. Orders accordingly. 
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Rambilas Sinyh and others—Appellants v. 
Lokenath Chaudhurx and others — liespondents. 

A. P. A. D. No. 1S"'6 of 1945, DeoideJ od 8tL Jaauarj 
1948, from deoree of Sub-Judgo, Pirat Courl, Arrub, 
D/- 2l8t August 1945. 

(a) Civil P. C. (1908), S. 100—New point — Point 
of pure law can be raised for first time in second 
appeal. [I’ara 1] 

Annotation (’44-Cjm.) C.P.C., Ss. 100-101 N. 50. 

•l'(b) Contract Act (1872), S. 11 — Mother-guar¬ 
dian of Hindu minor entering into contract as 
mother and guardian to sell land to plaintiif —Land, 
however, sold to third person — Contract being 
void and there being absence of mutuality, specific 
performance cannot be decreed^lt cannot also be 
decreed against mother in respect of her Hie interest 
only. 

Where a mother of a Hindu minor as mother and 
guardian enters into an agreement to sell some land to 
tbe plaintiQ, but subsequently tbe lands are eold to a third 
person by tbe mother, tbe contract with tbe plalntifl 
is void as against tbe minor and not binding on him 
and as such there is absence of mutuality of contract 
and no decree for specibc performance of tbe contract 
can be passed: Case law coni\deTcd. [Para 2] 

Even if in consequence of tbe enactment of tbe 
Hindu Women's Rights to Property Act the mother 
has a life iotereat in this property ebo cannot bo com' 
polled to convey at least that life interest to tbe plain- 
tifi, tbe general rule being that where a person is 
jointly interested in an estate with another person and 
purports to deal with tbe entirety, speoidc performance 
will not be granted against him as to bis share. In such 
a case plaintfi’s only remedy is by way of damages: 
(1895) 1 Q. fi. 683 and A. I. H. (11) 1924 Pat. 81. 
Bel. on. (Para 3J 

Annotation : (’46*Man) Contract Act, S. 11 N. 4. 

(c) Hindu Women’s Rights to Property Act 
(1937), S. 1 —Act is not retrospective. [Para 3] 

(d) Civil P. C. (1908), O. 41, R. 33 — Defendant 3 
as guardian for minor defendant 2 entering into 
agreement with plaintiff to sell land—Land subse¬ 
quently sold to defendant I — Suit by plaintiff for 
specific performance of agreement and declaration 
that defendant I did not acquire title to property 
decreed — Specific performance ordered against 
defendant 3 — Defendant 3 not appealing — Appeal 
by defendant 1 — Appellate Court can set aside 
decree not only against defendant 1 but also against 
defendant 3 — Civil P. C. (1908), O. 41, R. 4; S. 107. 

Mother of minor entered Into an agreement as 
mother and guardian to sell certain land to the plain- 
till. Subsequently, however, the land was sold to defen. 
daot 1. PlaintiS instituted a suit against the purchaser 
(defendant 1), the minor son (defendant 2) and tbe 
mother (defendant 3), seeking specific performance 
against defendant 3 and declaration that defendant 1 
acquired no interest in the property. Decree for speoifio 
performance was passed against defendant 3 and tbe 
declaration was granted. No deoree for specifio petfor- 
ance was granted against defendant 1 who had the legal 
title vested in him by reason of tbe conveyance. 
Defendant 3 did not appeal, but defendant 1 appealed. 
In appeal 

Held, that it was open to tbe appellate Court to set 
aside the deoree, not merely against defendant 1 but also 
as against defendant 8. [Para 4] 

Annotation : ('44-Com.) Civil P, C., O. 41, B. 4, 
N. 6; O. 41, B. 33 N. 8. 


Bambilas Singh v. Lokbnath Chacdhcbi 



406 Patna Rambilas Singh v. Lokenath Ohaudhhri (Shearer J.) A. 1. B. 


L, K, Jhd HYid M. Rdhman — for AppelIant 0 . 

Sir Iqbal Ahmad, Murtasa Fael AH, B. N, Rai and 
Devendra Prasad — for Reapondents. 

Bhearep J. — This second appeal, which if 
by defendant 1 , ariaea out of a suit to obtain 
fpocihc performance of an agreement to sell 9.70 
acres of land. The agreement was entered into 
on 8th January 1942, by defendant 3 as mother 
and guardian of her minor son, defendant 2 , 
On 20th January 1942, defendant 3 executed a 
Bale deed conveying the land to defendant 1. The 
defence set up was that, while the agreement 
purports on the face of it to have been entered 
into by defendant 3 on 8th January 1942, it did 
not in fact come into existence until some time 
after 20tb January 1942, when she had already 
executed and registered the deed of sale. This 
contention was accepted by the trial Court, 
which accordingly dismissed the suit. On appeal, 
however, the learned Subordinate Judge came to 
the conclusion that the agreement was really 
entered into on 8bh January 1942, and further 
that, when defendant 1 took bis conveyance, be 
was aware of it. The lower appellate Court there¬ 
fore gave the plaintiff the decree for which be 
asked. The point taken by Mr. L. K. Jha, on 
behalf of the appellant, was not taken in either 
of the Courts below, but it is a pure point of law 
and Mr. Jha is entitled to raise it in second 
appeal. What is now contended is that, as there 
was an absence of mutuality in the contract for 
sale, specific performance ought, on well accepted 
equitable principles, to have been refused. The 
learned advocate for the appellant relies mainly 
on the decision of their Lordships of the Judicial 
Committee in Mir Sarwarjan v. Fakhruddin 
Mohamad Chowdhuri, 89 cal. 232 : (39 i. a. 1 
P. O.). Sir Iqbal Ahmad, for the respondent, has 
pointed out that, in that case the agreement was 
an agreement to purchase, and not to sell, land 
and that the minor was a Muhammadan and 
not a Hindu. While the mother of a minor 
Muhammadan has no power to alienate any part 
of the property of her minor son, a Hindu mother 
may, it is said, alienate it for purposes of legal 
necessity, or for the benefit of the minor’s estate. 
In view ot this, it is suggested, the decision of 
their Lordships of the Judicial Committee is 
not directly in point. Under the Contract Act, 
however, it is immaterial whether the con¬ 
tract is a contract to purchase land or to sell 
land and also whether the minor is a Maham- 
madan or a Hindu. Id either case, a contract 
entered into by a minor is void, and in con- 
sequence, although the contract may be binding 
on the other party to it, and that other party, if 
be fails to perform it, may be liable to pay dam¬ 
ages to the minor, it is not binding on the minor 
and cannot, on a well-settled principle of equity, 


be enforced either against* him or in bis fayour* 
It is true that in this particular case, the con¬ 
tract was not entered into by the minor personally 
but was entered into by his mother as his 
guardian and on his behalf. This, however, can 
make no difference because a person who is him¬ 
self under a legal disability and incapable of 
making a valid contract cannot bind himself by 
getting an agent to make the contract for him. 

[2] As I have just indicated, the sum and 
substance of the argument which has been ad¬ 
dressed to us by Sir Iqbal Ahmad for the res¬ 
pondents, is that a contract entered into by tha 
guardian of a Hindu minor may be binding oa 
the minor by reason of the personal law to 
which he is subject, although a similar oontraob 
entered into by the guardian of a minor who is 
subject to another personal law may be void. 1 
am inclined myself to take the view that the 
validity of a contract must be determined by 
the provisions contained in the Oontract Act; 
and that, if the personal law to which the con¬ 
tracting parties or either of them are subject, 
enters into the matter at all, it does so only 
very indirectly, as, for instance, in determining 
whether goods or money supplied to a miuor are 
necessaries and the minor is liable to the party 
who supplied them. That was. substantially, the 
view taken by Wallis 0. J. in Patchu Barnes 
jogayya v. Vajjula Jagannadham, 42 Mad. 
185 : (A. I. B. (6) 1919 Mad. 641 F.B.). The other 
two learned Judges who were parties to that 
decision, however, laid down a somewhat broader 
proposition which is really the foundation of the 
argument which has been addressed to ns on 
behalf of the respondents. Sesbagtri Ayyar J. 
there said : 

“No decree should be passed against the minor or hie 
estate on a oontraot entered into on bis behalf by a 
gaatdian, noder whioh covenant no charge is oreatel 
on the estate except in cases in which the minor's 
estate woald have been liable for the obligation inoorr* 
ed by the guardian under the personal law to wbleh 
he is subject.** 

Devadoss J. sitting singly, in Kasivasi Ohidam- 
hara Stoamigal v. Bamakrishna Beddiart 
A. I. B. (11) 1924 Mad. 863: (32 I. O. 926), greatly 
extended this doctrine and decreed specific per¬ 
formance of a oontraot into which the mother of 
a minor Hindu bad entered to sell certain of faifl 
immovable property. The ground on whioh 
Devadoss J. did so was that the money which 
was to be paid for the conveyance was to be used 
to pay off debts which had been contracted by 
the father of the minor and which, under Ibe 
personal law to which he was subject, the minor 
was bonnd to liquidate. An appeal under ttte 
Letters Patent was, however, preferred againel 
this decision and was sucoesaful: Samahrithnet 
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Beddiar t. Kasivasi Chidambara Swamigal, 
A.l. R. (16) 1928 Mad. 407 : (108 I. O. 383). 
Wallace J. there pointed out that, although tbs 
minor had been under an obligation to pay the 
debts of bia father be bad not been under an 
obligation to do so by aelliog or mortgaging any 
of hla immovable property and that the pro¬ 
position laid down by Saabagiri Ayyar J. in tbe 
earlier decision bad no application The only 
other recent decision, which is directly in point 
and on which reliance has been placed by tbe 
learned advocate for the reepondents, is a deci¬ 
sion of Wort J., sitting singly, in Brahamdeo 
Sao V. Haro Stngh» A. I. R (32) 1936 Pat. 337 : 
(16710.337) There also specific performance was 
decreed of a contract entered into on behalf of a 
minor Hindu by his guardian. Wort J., after 
referring to tbe well known case of Hunooman 
Persaud Pandey', (6 M, i. a. 393: 1 sar. 653 P. o.) 
observed : 

** I cannot agree that the oontraot is not enforceable 
solely because the form of relief, that is to say, speci* 
lio performaDoe. cannot bo bad as against tbe minor. 
It eeems to me that the distinction is between a con* 
tract which is for legal necessity and one that is not." 

The doctrine of legal necessity is, however, part 
of the law relating to tbe transfer of immova. 
Ue property and not part of tbe law relating to 
contracts. That this la ao will, I think, clearly 
appear, when it is remembered that under tbe 
Hindu law, as it was originally and before it 
was developed by judicial exposition, a person, 
who bad taken a conveyance of immovable 
property from the guardian or manager of an 
Infant or from a qualified owner, had, when the 
alienation was impugned, not merely to show 
the existence of legal necessity but had also to 
show that the money which be had given for his 
conveyance had been duly applied to the purpose 
lor which it bad been taken. Sir Iqbal Ahmad 
lor tbe respondents, while pursuing much the 
same line of reasoning as Wort J.| put the matter 
somewhat differently by saying that, if an exe¬ 
cuted iiontraot for sale was valid, the executory 
contract for sale which may be presumed to have 
preceded it. must necessarily also bo valid, and 
that if it was valid, specific performance of it 
oould not, or ought not to be refused. When 
movables are bought and sold, tbe price being 
paid at once and tbe goods being banded over, it 
la no doubt correct to say that there has been an 
executed contract of sale. A conveyance of land 
■cannot, however, properly be described as an 
execut^ oontraot of sale and tbe argument put 
lorward by tbe learned advocate for tbe respon¬ 
dents is not, in my opinion, as logical as it would, 
at first sight, appear to bo. Sit Iqbal Ahmad poin. 
ted out that specific performance has been de¬ 
creed of contracts entered into by the karta of a 


joint Hindu family. Tbe argument from analogy is, 
however, always dangerous, and there is in any 
case, no very real or close analogy between tbs 
position of tbe karta of a joint Hindu family and 
tbs guardian of a Hindu minor. In this con- 
nection I may refer to the observations of 
Sulaiman, G, J. in Mt. Dhapo v. Raynchandrat 
67 ALL. 374 at P. 333- (A.I.K. (21) 1934 ALL 1019). 
The ground on which ei^cific performance of a 
contract entered into by tbe karta of a joint 
family is decreed is that tbe joint family is in a 
sense or resembles a corporation, and tbe karta 
is its chief officer and is competent to enter into 
contracts on its behalf. Prior to tbe decision of 
their Lordships of the Judicial Committee in Mir 
Sarwarjan v. Fakhruddtn Mohitmad Chaw- 
dhuri, 39 cal. 233 : (39 I. A. L. P. c ). there had 
been a number of instances in which the Courts in 
this country had been asked to decree specifio 
performance of contracts entered into on behalf 
of minors by their guardians These cases are to 
be found collected in Trevelyan on the Law 
relating to Minors. 6th edition, page 167. When 
however, the decisions are examined, it will 
be found that in the majority of cases the 
Court declined to grant specifio performance on 
the ground that tbe contract was not for tbe bene¬ 
fit of the minor. One of the very few oases in 
which specific performance was decreed is Khai^ 
runnessa Bibi v. Loke Naih Pal (37 Oal, 276) 
which was referred to by Sir Iqbal Ahmad in the 
course of his argument. This decision, however, 
merely followed Krishruisaini v Sundarappa- 
yyar, 18 Mad. 415 : (5 M. L. J. 161). Tbe learned 
Judges who were parties to tbe latter decision 
assumed that a oontraot entered into by a minor 
was nob void but merely voidable, and also that 
the doctrine of mutuality did not apply in this 
country. Since then it has, however, been settled 
that a contract entered into by or on behalf of a 
minor is void, and since the decision of their Lord¬ 
ships of tbe Judicial Committee in Mir Sarvar- 
jan*s case (39 cal. 233 : 39 i. A. 1 P. 0.). it must 
also be taken as settled that tbe doctrine of mu¬ 
tuality applies in India. Mr, L. K. Jfaa for tbe 
appellants, relied mainly on Abdul Huq v. 
Mohamtned Yehia Khan^ A. I. B. (ll) 1924 Pat. 
81 : (78 i.o. 483), Bhattacliarjee v.Jotin-^ 

dra Mohan Chatterjeet A. I. R. (13) 1926 Gal. 446, 
(89 I. C. 892). and Pandit Krishna Chandra 
Sharma v. Seth Biskabha Kumar, A. I. R. (28) 
1939 Nag. 265: (I.L.B (1940) Nag. 65). The Calcutta 
and Nagpur decisions are directly in point and i6 
is not in my opinion, and for the reasons already 
given, possible to distinguish tbe decision in Abdul 
Haq V. Mohammad Yehia Khan, A, I, B. (Jl) 
1924 Pat. 81 : (78 I. 0.483), on the ground that iho 
minor in that case was a Muhammadan and lok 
a Hindu. I respectfully agree with the decision of 



408 Patna 


Kishun Barai V. H0RO Pandey (Mahabir Prasad J.) JLXi& 


Das J. and in general with the line of reasoning 
by which it was supported. Daa J. in the course 
of his argument remarked that 
to direct the cootract to be carried into effect as against 
the ajioors is to sanction a plain breach of trust on the 
part of ihe de facto guardian and tbis I apprehend, this 
Court will not do.” 

There is I think, force in tbis observation and it 
may be pointed out that in England the Court of 
Cbancory has, on occasions, df dined to permit the 
immoveable property of a minor to be sold even 
where it was shown that prima facie the sale was 
for tbe benefit of the infant: (see Simpson on the 
Law of Infants, 4th edition, pages 223 - 4 ), 

[3] Sir Iqbal Ahmad said that in consequence 
of tbe enactment of the Hindu Women’s Rights 
to Property Act defendant 8 bad a life 
interest in this property and contended that 
there was no reason why she should not be 
compelled to convey' at least that life interest to 
his client. There are however, two difficulties in 
the way of granting the plaintiff tbis relief. One 
is that it is 

the general rule that where a person is jointly 
interested in an estate with another person and pur¬ 
ports to deal with tbe entirety specific performance 
will not be granted against him as to bis share. The 
plaintiff’s only remedy is by way of damages.'’ 

[See Lumley v. Bevenscroft, (1895) l Q. B. 683: 
(64 L J.Q B. 441)], a decision which was cited with 
approval and followed by Das. J in Abdul Haq 
V. Mohammad Yehia Khan, (A. l. B. (11) 1924 
Pat. 81 ; 78 I. o. 483). The other is that the Hindu 
Women’s Rights to Property Act is not retrospec- 
tive and there is no evidence to show whether the 
husband of defendant 3 died before or after the 
Act came into operation. 


then, I would allow tbis appeal and dismiBS ib^ 
suit with costs throughout. 

Imam J.—I agree. 

Appeal aXiowtS- 

A. I. R. (36) 1949 Patna 408 [0, N, 118.] 
Manohak Lall andMahabib PbaSab JJ, 

Kishun Barai and others — Plaintifft 

Appellants v. Huro Pandey and others _ 

dants — Respondents, 

A. F. A. B. No 27 of 1946. Decided on Feb^ 
luary 1949, from decree of Add]. Diet. 

D/- 23rd August 1945. 

Sonthal Parganas Settlement Regulation (1873X 
S. 27 — Person not in possession of holding aa 
transferee from raiyat but on basis of collosiwe and 
fraudulent compromise, is not liable to be cvicled 
under S. 27, whether he has been in possesnon 
for twelve years or not. 

The jurisdiction of the Deputy Commissioner mider 
S. 27 (3) to evict a person in posBession of a bedding ie 
dependent upon there being a transfer of the bolding 
in contravention of Eub'8. (1). Unless there is an in¬ 
valid transfer of a right of a raiyat in his bolding and 
the person in possession comes on the land as aresnlt 
of the transfer, proceedings under S. 27 cannoi be 
initiated. It is not every person who comes into iiOMoe 
sioo of the holding in the place of the recorded tenant 
against whom proceedings under tbe B^olatioo can be 
started: for instance, if a person succeeds in wroogfolly 
evicting a recorded tenant and be in possession of tha 
bolding as a trespasser, be cannot be evicted by the 
revenue authorities by proceedings under S. 27. Where 
the person comes upon tbe bolding on tbe basis of a 
compromise which was collusive and fraodulent he 
must be deemed to have come into poesession of the 
bolding without any right whatsoever and is a treepae- 
£er and as such be cannot be evicted by a proccediBS 
under S. 27. A person who is not in possession ot tbe 
bolding as a transferee is not within tbe miseduef of 
S. 27 and is not liable to be evicted whether be hae 
been in possession for twelve years or not. [Para 71 


[4] Lastly, Sir Iqbal Ahmad pointed out that Appellants, 

under the decree it is the defendant 3 and not —for Respondents, 

defendant 1 who ia to esecute the conveyance Mabablr Prasad J. —Tbis appeal is by 
and that defendant 3 has not appealed. It is ob- plaintiffs from a decision of tbe Additional Dis- 
Vious that, when specific performance is sought Judge of Dumka confirming a decision of 

of an agreement to convey land, and when Subordinate Judge of Deogbar diamneiDg 
subsequent to the agreement, the person who their suit for recovery of possession cif idoi 
has undertaken to convoy tbe land has conveyed lying in mouza Robni. 

it to a third person, specific performance ought [2l The plaintiffs claim to have been in poo* 
to be sought as agaiqst that third person and session of the land in question for more ilaui 12 
not as against the original owner as by reason of years and to have acquired right of oceap«iicy 

the conveyance the legal title to the property has therein. It is alleged that at the instigation of 

vested in the third person. Instead of taking this their enemies the tenants who were wrongly 

coarse, the plaintiff asked for a decree for specific recorded as being in possession of this land 

performance as against defendant Sand for a Title suit no. 17 of 1941 against the plaintiffs in 
declaration that defendant i bad under his the Oourt of the Deputy Collector, Deogbnra for 
sale deed acquired no interest in the property, recovery of possession of the disputed land. Hist- 
It is quite clear that, in the circumstances suit was, however, compromised on S6tb Apeff 
defendant l was entitled to prefer an appeal and 1941. In the petition of compromBe whicia- 
that it is open to this Court to set aside the was made a part of the decree the possession 
decree not merely as against defendant l the plaintiffs over this very land was acknow- 
but also as against defendant S. In the result ledged, and it was stated that the plaintiff ot 
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that suit, father of the present defendant 9. was 
wrongly recorded as tenant of this land although 
he never bad po^ssion over it. It appears 
that after this compromise was recorded and 
Title Suit NO. 17 of 1911 was dismissed on 
SSth July 1941, defendant 1, Huro Pandey, 
filed an objection before the Sub-divisional Offi* 
oer, Deogbar, under Regulation ill cf 1873 for 
eviction of the plaintifis on the ground that they 
had illegally got the land sold to them by the 
recorded tenants. That objection was registered 
as an eviction case under the said Regulation, 
being case No. S03 of 1941-42, On enquiry being 
made by a Eanungo, the Sub-divisional Otficec 
recommended to the Deputy Commissioner, 
Santal Parganas, for the eviction of the plain, 
tiffs from the plot in suit and settlement of the 
same with some other deserving raiyat. The 
Deputy Commissioner, however, set aside the 
Bub-divisional Officer's recommendation, and did 
not pass the order of eviction. It appears that 
Haro Panday, defendant 1, then moved the 
Commissioner of the Bhagalpur Division who, 
exercising bis revisional jurisdiction, set aside 
the order of the Deputy Commissioner, and 
directed the Sub-divisional Officer of Deogbar to 
evict the plaintiffs and settle the plot with 
defendant l. The plaintiffs' case is that they 
have been wrongly evicted from the land in 
finit and the order of eviction passed by the 
revenue authorities was ultra vires and with, 
out jurisdiction. 

fs] Defendant 1, Huro Pandey only, contested 
the suit. His evidence is that the order passed 
hy the Commissioner under Regulation 111 of 
1879 evicting the plaintiffs is final and oonolu. 
aive and cannot be set aside by the civil Coart. 
He also alleges that the plaintiffs were not in 
possession of the land for more than 12 years 
and had not acquired a right of occupancy there, 
in, that the compromise petition and the decree 
passed in title suit of 1941 were collusive and 
franduleot, and as such nullity and did not con. 
fer any title on the plaintiffs. 

C4l The Court of first instance held that the 
compromise decree passed in Title Suit no. 17 of 
1941 was fraudulent and collusive and was 
brought into existence with a view to deffat the 
provisions of S. 27 of Regulation III of 1873, as 
LUeo that the plaintiffs were not in possession of 
xhe land in suit for more than 12 years and bad 
not acquired a right of occupancy therein, and 
Accordingly dismissed the suit. 

[5] The learned District Judge on appeal 
confirmed the findings of the learned Subordi. 
nate Jndge and upheld the decree passed by him 
dismissing the suit of the plaintiffs. 

[6.al For the appellants what has been urged 
before ns is this. The compromise decree in 


Title Suit No. 17 of 1941 did not purport to create 
any right in favour of the defendants of that 
suit (the plaintiffs). It merely, as stated tboroin, 
affirmed, as the fact was, that the defendants of 
that suit were in possession of the land from 
before the settloment operations, and that tho 
plaintiffs of that suit (tho defendants 2 Qd party 
of the present suit) had no sort of claim over 
the land in suit in spite of the fact Ibut thu 
names of the plaintifi's of that suit were entered 
in the record of rights. The argument is that if 
this compromise was validly arrived at and was 
not vitiated by any fraud or collusion, as tho 
case of the plaintiff is, it was not a transaction 
which could be construed as a transfer of an 
interest by a raiyat in his bolding by sale, gift, 
mortgage, lease or any other contract or agree, 
ment, which could attract the operation of S. 27 
of Regulation ill of 1872. Secondly, it is argued 
that if, on the other hand, this compromise was 
as held by both the Courts below, fraudulent and 
ooUusive, it did not and could not operate to 
transfer any right from a raiyat to any other 
person, that even so, the revenue authorities 
could not exercise the jurisdiction vested in them 
by S. 27 of the Regulation to evict a transferee 
in the circumstances mentioned therein. Defen. 
dant 1, therefore, in any event as a settlee 
from the Deputy Commissioner has no right to 
remain on the land, and the plaintiffs having 
been wrongfully dispossessed of the land of 
which they were in possession on the date of the 
proceedings under Regulation ili of 1872, are 
entitled to be put back in the same position 
which they occupied before the proceedings 
under the Regulation were initiated. 

[6] The contention raised on behalf of the 
appellants seems well founded. Section 27 
of the Regulation is : 

(1) No transfer by a raiyat of his right in his hold¬ 
ing or any portion thereof by sale, gift, mortgage, lease 
or any other contract or agreement shall be valid un¬ 
less the right to transfer has been recorded in the 
record of rights, and then only to the extent to which 
such right is so recorded. 

(2) No transfer in contravention of sub-s. (1) shall 
be registered, or shall be in any way recognised as 
valid by any Court, whether in the exercise of civil, 
orimioal or revenue jurisdiction. 

(3) If at any time it comes to the notice of the 
Deputy Commissioner that a transfer in contravention 
of sub-s. (1), has taken place he may, in his discretion, 
evict the transferee and either restore the transferred 
land to the raiyat or any heirs of the raiyat who has 
transferred it, or re-settle the land with another raiyat 
according to the village custom for the disposal of an 
abandoned holding: Provided (a) that the transferee 
whom it is proposed to evict has not been in continu- 
OQS caltivating possession for twelve years ; (b) that he 
is given an opportunity of showing cause against the 
order of eviction; and (c) that all proceedings of the 
Deputy Commissioner under this section shall be sub¬ 
ject to control and revision by the Commissioner, 
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(7] It will appear, therefore, that the jarisdic. 
tion of the Depaty Commissioner to evict a person 
in possession of a holding is dependent upon 
there being a transfer of the holding in con. 
travention of sub-s. (l). Unless, therefore, 
there is an invalid transfer of a right of a raiyat 
in his holding and the person in possession 
comes on the land as a result of the trans. 
fer, proceedings under S. 27 of the Regulation 
cannot be initiated. It is not every person who 
comes into possession of this holding in the 
place of the recorded tenants against whom 
proceedings under the Regulation can be started; 
for instance, if a person succeeds in wrongfully 
evicting a recorded tenant and be in possession 
of the bolding as a trespasser, it is clear that he 
cannot be evicted by the revenue authorities by 
proceedings under S. 27 of the Regulation. The 
plaintiffs in the present case on the findings of the 
Courts below that the compromise was collusive 
and fraudulent must be deemed to have come 
into possession of this bolding without any right 
whatsoever and are trespassers and as such they 
nould not be evicted by a proceeding under s. 27 
of the Regulation. The revenue authorities cer. 
Mainly acted in excess of their jurisdiction in so 
evicting the plaintiffs. It appears that the view 
taken by the Deputy Commissioner who set aside 
the recommendation of the Sub-divisional Officer 
for eviction of the plaintiffs from the bolding in 
question was correct. The Commissioner was 
certainly wrong in passing the order of eviction 
on the finding that the plaintiffs did not succeed 
in proving that they were in possession of this 
holding for more than 12 years and therefore, 
not entitled to the benefits of proviso (a) to 
8 . 27. It is to be seen that even a transferee 
icom the recorded tenant if be is allowed to 
remain in possession for 12 years cannot be 
evicted* The proviso in question is more in the 
nature of a bar against eviction of transferees 
■who from the date of the transfer completed 
possession for 12 years. A person who is nob in 
possession of the holding as a transferee is not 
within the mischief of the section and is not lia. 
ble to be evicted whether be has been in posses- 
Bion for twelve years or not. In view of these 
considerations it must be held that the order of 
the revenue authorities under Regulation 111 of 
1872 was ultra vires and without jurisdiction 
and could not validly operate to evict the plain- 
tiffs. 

[8] In the result, the appeal is allowed, the 
judgment and decree passed by the Courts be- 
low are set aside, and the plaintiffs' suit is 
decreed with costs throughout. 

Manohar Lall J.—1 agree. 

R.G.D. Appeal allowed . 
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FULL BENCH 

Manohar Dall, Meredith and Hahabib 

Prasad JJ. 

Dominion of India—Petitioner y. Sazari 
Lal and another—Opposite Party. 

Civil Revog. Nos. 842 aod 843 of 1948, Decided on Srd 
May 1949, a(;;aiDst order of AddJ. Sub-Jadge, Darbhangtti 
D/- I7th July 1948. 

(a) Railways Act (1890), S. 77—Allegation in plaint 
that goods have been lost due to negligence of 
servants of defendant Railway company — Notice 
is necessary, even though suit is framed as one 
for non-delivery. 

Where the plaiotiff’e case in the plaint ig that the 
goods have been lost owing to the negligence on the 
part of tbe servants of the defendant Railway company, 
the case mast be treated ag one of loss, even tboagh the 
plaintiS may have framed tbe suit as for non-delivery* 
In each a case notice under 8. 77 is necessary and no 
question whether the word *‘lose‘* in S. 77 means only 
actual loss of tbe goods or iooludeg loss to tbe plaiotifif 
owing to failure to deliver, arisen : A.I.R. (14) 1927 Fat* 
234 (F B ) and A.l B. (16) 1929 Pat. 109, FoU.i A.I.R. 
(12) 1925 Pat. 727, No longer good law. 

[Paras 2, 8 and 18] 

Per Manohar Loll J. (Obil6r)~~So far as tbe Patna 
High Conrt is concerned, it is now settled practice that in 
tbe cases where the plaintiff's suit is based upon non¬ 
delivery of tbe goods, he is not required to give a notiee 
under S. 77. Tbe plaintiS, however, takes a risk in 
not giving tbe notice even in cases of non delivery, be¬ 
cause if it is established during the course of tbe trial 
that the case is not a case of non-delivery butloss, then 
the suit will fail on that ground alone. [Para 6] 

Annotation : ('46 Man) Railways Act, S. 77 N. 1. 

(b) Civil P C (1908), S. 115_S. 77, Railways Act docs 
not bar entertainment of suit — It prohibits decree 
being passed if there is no notice—Court entertain¬ 
ing suit — Wrong decision on question of notice 
under S. 77, Railways Act —No question of want 
of jurisdiction or irregularity In exercise ot jurisdic¬ 
tion arises—No revision is maintainable—Railways 
Act (1890), S. 77 : Case law referred. 

[Paras 4. 7, 9 and 14] 

Annotation (’44-Com ) Civil P. 0., S. 115 N. 2, 9 
and 13; (’46-Man ) Railways Act, S. 77 N. 1* 

Nitai Chandra Ghosh and P. K. Bose — 

— for Petitioner* 

Nandlal Uniwalia — for Opposite Party. 

Meredith J. — These two applications under 
S. 116 , Civil P* 0., arise out of two analogous 
saita against the Railway Administration of tha 
Government of India. The suits were by tbe 
same plaintiff for recovery of compensation for 
non-delivery of portion of two consignments ol 
thalis and lotas booked from Bankura Station 
on tbe B. N. Railway to Nirmali on tbe 0. T. 
Railway. Tbe plaintiff took open delivery in 
each case, and in each case shortage of the thalis 
and lotas was found, evidently due to pilferage 
en route. Tbe learned Munsif found in favour ol 
tbe plaintiff except with regard to notice under 
S. 77, Railways Act, and, considering the faUore 
to serve this notice fatal to tbe suits, be dismissed 
them. In appeal tbe learned Subordinate Judge 
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held that beoaose the Boita were based on failare 
to deltyer, and not on lose, no notice under 8 . TT 
was necessary. He, therefore, gave the plaintiff 
a decree in both oases. 

[9] I was responsible for these applications 
being referred to a Full Bench for consideration 
of the question whether the word "loss’* in S. TT 
meant only actual loss of the goods or would in* 
elude loss to the plaintiff owing to failare to 
deliver. At the hearing it has become apparent 
that this question does not actaally arise and 
the reference was unnecessary. When the ap. 
plications originally came before me, my atien* 
tion was not drawn to the plaints, but it now 
appears that there is a clear statement in para. 5 
of the plaints that the goods in respect of which 
the claim was made bad been lost through the 
negligence of the Bailway Administration. As 
was pointed out by a Full Bench of this Oourt 
in Pttron Dai v. B I. Bly. Co., 6 Pat. 718; 
(A.I.R. (14) 1997 Pat. 234 F.B.), where the plain* 
tiff's allegation in the plaint is that the goods 
have been lost owing to negligence on the part 
of the servants of the defendant oompony, it 
being so admitted in the plaint that there was 
a loss of the goods, the onus no longer lies upon 
the defendant to call evidence upon the point 
which was admitted in the pleadings, and there* 
lore, the case must be treated on the pleadings 
AS one of loss. For this reason in that case also 
it was held that the question referred to the Full 
Bench, whether nondelivery is included in the 
word "loss" within the meaning of the Bisk 
Note Form B, did not arise. 

[8] The present cases are, therefore, clearly 
.cases of loss even though the plaintiff may have 
fframed the suits as for non-delivery. In any 
Iview, therefore, notice under S. 77 was necessary, 
and the learned Subordinate Judge was wrong. 
He ought to have maintained the dismissal of the 
suits by the learned Munsif. 

[ 4 ] The question also arises, however, whether 
this Court has power to interfere in revision under 
8. 115. In my opinion no question of want of juris* 
diotioD or irregularity in the exercise of jurisdic¬ 
tion at all arises. The error of the Court below was 
not on a point touching jurisdiction. Section 77 
does not provide that no suit shall be entertaiua- 
ble in the absence of notice. It provide only that 
it cannot be decreed. The Court has always got 
the jurisdiction to entertain the suit, and has then 
to decide npon the necessity of notice. With 
regard to the necessity of notice, it has jurisdic¬ 
tion to decide rightly or wrongly. Had the matter 
been one under 0 . 25, Small Cause Courts Act, 
the position would have been different; but under 
8 .116, this Oourt, in my opinion, cannot inter- 
lere. 


[6] I would, therefore, dismiss these applica- 
tioDS, but, iu the circumstaucos, would make no 
order for costs. 

[6] Manohar Lall J. — I agree. The first 
question does not really arise fordeciaiou because 
the plaintiff himself clearly stated in para. 6 of 
the plaint that the goods have been lost in transit. 
In these circumstances, the plaintiff’s suit ehould 
have been dismissed as be did not give the notioe 
required by 9. 77, Railways Act. But I desire to 
emphasise that so far as the Patna High Court 
is ooncerued, it is now our settled practice which 
has prevailed for more than twenty years that 
in the cases where the plaintiff's suit is based 
upon non-delivery of the goods, be is not re- 
quired to give a notice under 3 77 {see the 
observations in Jaisram Bam Eekha Das v. G. 
I, P. Bly. Co., 8 pat. 645 at p. 648: (a. l. R. (16) 
1939 pat. 109). The plaintiff, however, takes a 
risk in not giving the notice even in cases of 
non-delivery, because if it is established during 
the course of the trial that the case is not a case 
of non-delivery but of loss, then the suit will 
fail on that ground alone. I also desire to etate 
that having examined a large number of cases 
cited before us on behalf of the petitioner, it is 
not possible to discard altogether the contrary 
view which appealed, for Instance, to the learned 
Judges of the Madars High Court in M. <£ S. M. 
Bly. Co. Ltd.y. BaridossBanmali, 41 Mad. 8 TI; 
tA.I.R. (6) 1919 Mad. 140), but so far as this High 
Court is concerned, as I have stated above, th« 
settled practice should not be allowed to be 
disturbed. 

[ 7 ] With regard to the second question, I fail 
to see how the misoouBtruotion of the provisions 
of a statute not involving the jurisdiction of the 
Court can be held to result in the judgment of 
the Court below becoming a judgment without 
jurisdiction within the meaning of S. 115, Civil 
P. 0. Their Lordships of the Privy Council have 
emphasised in a number of cases that if a Court 
bas jurisdiction to decide a dispute between the 
parties, it has also jurisdiction to decide it rightly 
or wrongly both in fact and in law, and that 
S. 116, Civil P. C, is not directed to remedy 
wrong conclusions of fact or law where no ques¬ 
tion of juriediotion is involved (see Bala Krtshna 
XJdayar v. Vassudeva Ayyar, 44 I. A. 261 : 
(A. I. B. ( 4 ) 1917 P. o. 71). The matter has been 
again reviewed by their Lordships of the Judicial 
Committee in a case decided this year and re¬ 
ported as Venhatagiri Ayyangar v. Bindu 
BtUgious Endowments Board, Madras, 63 O.W. 
N. 468 : (A. I. K. (86) 1949 P. o. 166). In this oa» 
their Lordships in reviewing the apparently oon- 
flioting decisions in the Indian High Courts have 
emphasised that the view of the Privy Council in 
Amir Hassan Khan r. Skeo Bahsh Singh, li 
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I. A. 237 : (n cal. 6 p. c.) and Bala Krishna 
Udayar v. Vasudeva Ayyar, i. A. 261 :(a.t.r. 
U) 1917 P. O. 7l), should be strictly followed, 
namely, that S.115, Civil P. 0., 

“empowers the Hiph Court to satisfy itself upon three 
matters: (a) That the order of the Subordinate Court is 
within its jurisdiction, (b) That tbe case is one in 
which the Court ought to exercise jurisdiction and (c) 
That in exercising jurisdiction tbe Court has not acted 
illegelly, that is, in breach of some provision of law, or 
with material irregularity, that is, by committing some 
error of procedure in the course of the trial which is 
material in that it may have aflected the ultimate deci¬ 
sion. If the High Court is satisfied upon those three 
matters, it has no power to interfere because it differs, 
however, profoundly, from tbe conclusions of the sub* 
ordinate Court upon questions of fact or law.’’ 

[8] In the case of Kumar Bam Kinher Sinha 
V. Mtihammad Ismail, 16 P. L. T. 99, a Divi* 
sion Bench of this Court held that the decree 
passed on a handnote cannot be held to be a 
decree without jurisdiction because the Court 
failed to notice that the plaintiff bad not pro¬ 
duced a succession certificate as required by 
s. 214, Succession Act of 192^ That section so 
far as it is relevant provides that no Court shall 
pass a decree against a debtor of a deceased 
person for payment of his debt to a person claim¬ 
ing on succession to be entitled to tbe effects of 
the deceased person except on the production, by 
the person so claiming, of a probate or letters 
of administration or a succession cectihcate 
granted under part X and having tbe debt speci¬ 
fied therein. In my opinion, this is a correct 
decision. It will be noticed that the words of 
this section are more imperative than the words 
of 8. 77, Railways Act. 

[9] Again, it is only necessary to draw atten. 
tion to the provisions of S. ii, Civil P. C. 
which provides, inter alia, that no Court shall 
try any suit or issue in which the matter 
directly and substantially in issue has been 
directly and substantially in issue in a former 
suit between the same parties, etc. Numerous 
oases will be found in tbe books to show that a 
wrong decision of a Court as to the effect of 
B. 11 in a particular proceeding does not affect 
tiie jurisdiction of the Court when he decides the 
suit, beoauee the plea under S. 11 is a plea in bar 
and when raised, it is to be decided by tbe Court 
which may decide it rightly or wrongly. I con¬ 
sider tbe effect of s. 77, Railways Act is similar, 
viz., that it is a plea in bar which has to be rais¬ 
ed before the Court having jurisdiction to decide 
tbe dispute between tbe parties; the Court has 
full jurisdiction to accept or reject this plea in 
the case before it, and merely because the Court 
decides the matter rightly or wrongly either in 
fact or in law or in both, this does not affect the 
jurisdiction of tbe Court in deciding tbe suit one 
way or the other. For these reasons, I agree 
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that the second point should be answered asf 
proposed by my learned brother. 

[10] I would also dismiss these applications 
but in the circumstances make no order for 
costs. 

[ill Mahabir Prasad J.—I agree. The first 
question referred to this Bench, whether the word 
"loss” in s. 77, Railways Act meant actual losa 
of the goods or loss to tbe plaintiff occasioned by 
tbe failure of the railway company to deliver 
does not arise as the case made out by the plain¬ 
tiff in tbe plaint clearly was that of goods hav¬ 
ing been actually lost in the transit. 

[ 12 ] 1 desire, however, to state that on con¬ 
sideration of the terms ofs. 77 and tbe context in 
which the word "loss” occurs therein, I am 
in agreement with the opinion expressed in 
the case of Jaisram Bamrekha Das v. G. I, P. 
Bly. Co , A. I. R. (16) 1929 pat. 109: (8 pat. 646)^ 
and I have no hesitation in bolding that tbe oasa 
of the B, N, Bly. Co. Ltd, v. Hamirmull 
Changanmull, 5 Pat. 106: (a. i. r. (i 2) 1925 rat. 
727), bolding the contrary view was wrongly 
decided and must be deemed to have been over¬ 
ruled by the decision of the Full Bench in tbe 
case of Puran Das v. E. I. Bly* Co., 6 Pat. 718; 
(A. I. R. (14) 1927 pat. 234 P.B ). The word ‘'loss’' 
in S. 77 and Risk Note B, baa been used in the 
same context and in tbe same sense, and there 
seems no reason why it should have a different 
meaning ic S. 77 than what it has been held te 
have in Risk Note B. The decision of this Court- 
in J aisram's case, A. I B. (16) 1929 pat. 109 : 

(8 Pat. 545), should not be disturbed also for the 
reason that it has held the field for tbe last twenty 
years, and in consequence of this decision, not to 
give notice under 8. 77 in oases of "non-delivery” 
has become the settled practice. 

[13] Having regard, however, to what was. 
pleaded in the plaint in the present case, the suit! 
of the plaintiff was clearly bad for want of notice! 
under s. 77 and ought not to have been decreed’ 
by the Court of appeal below. 

[14] The question then arises: Whether tbia 
Court in its revisional jurisdiction under S» 116,. 
Civil P. Cm is entitled to reverse the deciaiOD of 
the Court of appeal below and give relief to tba 
defendant Company? This is tbe second question, 
referred to this Bench to which tbe answer, 1 
agree, is surely in tbe negative. For tbe principle 
on which this Court should act when invited to 
interfere with tbe decision of subordinate Courta 
in its revisional jurisdiction, the line of authority 
is that beginning from Amir Hassan Khan*s 
case, 111. A. 237 : (11 cal. 6 P. C.) right down 
to the case of Venkatagiri Ayyangar v. 3ind^ 
Religious Endovymente Board, Madras, 63 o.W. 

N. 468 : (A.I.B. (36) 1949 P. 0.156) decided this year 
by tbe Privy Council. The principle is that if tbe 
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Court has juriadiotion to decide a oase, it hasjaria 
diction to decide it rightly or wrongly bothinfaot 
and in law. The learned Subordinate Judge in 
the present case in pasaing the decree in question 
in the absence o( a notice under s. 7T can at best 
be said to have committed an error of law. Sec¬ 
tion 77 by its terms does not impose a bar against 
a Court entertaining a suit in the absence of a 
notice contemplated by it—it merely disentitles 
'the plaintiff to the relief which be claims. The 
suit having been entertained by the Court with 
jurisdiction, it was certainly for the Court to 
decide whether, in the circumstances of the case, 
in the absence of a notice under s. 77, a decree 
in favour of the plaintiff should have been pass¬ 
ed. The Court has undoubtedly erred in law in 
deciding the question in favour of the plaintiff, but 
has not erred in exercise of its jurisdiction or bas 
omitted to exercise the jurisdiction vested in it 
by law. It cannot be said even to have acted 
illegally or with material irregularity in exercise 
of its jurisdiction in that it bas not committed 
any error of procedure in the trial of the suit 
materially affecting its ultimate decision. 

Cl6] I would, therefore, dismiss the applies. 
tioDS but without making any order for 0O3tB.__ 

B.Q.D. Petitions dismissed. 
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FULL BENCH 

Agarwala 0. J.. Meredith and 

Shearer JJ. 

Hart Narain Singh and others—Appellants 
■v. Babui Mohari and others — Respondents, 

A. F. A. D. No. 1128 of 1946, Decided on 13tb April 
1949, from decree of Addl. Sab-Jadge, Cbapra, D/'30th 
March 1946. 

Bihar Tenancy Act (VIII [8] of 1885), S. 26A — 
Occupancy raiyat cannot transfer bis homestead 
without permission of landlord unless there is local 
custom in favour of such transferability — Burden 
to prove custom is on transferee—Burden not dis¬ 
charged — Finding should be that there is custom 
of non-transferability — Bibar Tenancy Act (VIII 
(8] of 1885), Ss. 182, 183 Evidence Act (1872), 
S. 101. 

A transfer by an oooapancy raiyat of his homestead 
is voidable at the instance of the landlord, unless, by 
local oostom or nsage, the raiyat bad aegaired a right 
to transfer it without the landlord’s oonsent. When in 
snoh a case the landlord seeks to evict the transferee, 
the onus under S. 101, Evidence Act is on the trans¬ 
feree to prove the existence of a local oostom or nsage 
which confers on the raiyat an unrestricted right of 
transfer. If the defendant in such a suit succeeds in 
proving the existence of such a local custom or usage, 
the suit is bound to be dismissed. If, however, be does 
sot succeed, the suit is bound to bs decreed. If in a 
partioular area where no custom or usage of transfera¬ 
bility was yet even begun to grow up, what really 
exists is a custom or usage to the contrary, and when 
the,transferee falls to prove a custom of transferability 
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the finding should be that there is a onstom of non- 
transferability. (f'araa 2 4 5] 

The Bibar ligisUtnre did not in ooacting S. 26A, 
Bihar Tenancy Act, impliedly, if not perhaps oiprcssly, 
confer on occupancy raiyats a r’ght to transfer 
their homestead without the consent of tholr land* 
lords. A raiyat dots not huM Lis homestead as a 
raiyat, as be takas the land, not for {.urposes of culli* 
vatiun, but for building and residential purposes Also, 
the ineidentj of hia tenancy of his boino.U<:ad are to bs 
regulated primarily by local custom or usage and not 
by the statutory provisions which regulate the inci¬ 
dents of occupancy right: A. 1. U. (32) 1945 Pat. 428, 
Comm<'n!'d. Case law r.'ferred. 

Annotation:—(’4C-Man.) Evidence Act, Ss. 101 to 
103, N 26. [Para 3] 

Harinandan Singh and K. D. N. Singh 

— for Appellants. 

C. S. Prasad for Pamja'.an Singh 

— for Respondents. 

Shearer J_The question that arises in ibis 

second appeal is whether, by reason of tbo onaot- 
mont of S. 26A, Bihar Tenancy Act, an occupancy 
raiyat, who bolds bis homestead otherwise than 
as part and parcel of his occupancy holdiug. has 
not acquired a right of property in it and is 
capable of making a valid transfer of it without 
the consent of bis landlord. The subject-matter 
of the suit out of which the appeal arises was 
land which, for a great many years, was the 
homestead of one of the two sets of defendants, 
these defendants being settled raiyats of the 
village. Sometime prior to the institution of the 
suit they executed a sale deed purporting to con¬ 
vey it to the other set of defendants, and when 
the plaintiffs, who are the proprietors of the 
village, became aware of this, they sued to re¬ 
cover possession of the land. The Courts below 
have dismissed their suit, relying on the decision 
of Sinba and Das JJ. in Mahdeoashram Pd. 
V. Parikha, 24 pat. 366 : (A. I. B. (32) 1946 Pat. 
428). In that oase Sinha J. expressed himself as 
being strongly of opinion that the right which 
an occupancy raiyat had in his homestead, bis 
homestead not being part and parcel of bis 
occupancy holding, was a personal right and not 
a right of property. Kevertheless, Sinba J, felt 
himself compelled to acquiesce (?) in the view 
taken by Das J. that the suit of the landlord 
should be dismissed. What apparently weighed 
with Sinha J. was, in the first place, that, in bis 
opinion, there was no direct authority on the 
point and, secondly, that the Courts below had 
been unable to determine wbat the local custom 
or usage in the matter of transferability of bome- 
steade was. When this appeal came before 
Manohat Lall and Mahabir Prasad JJ., they ex¬ 
pressed doubts as to the correctness of the deci¬ 
sion in Mahdeoashram Pd, v. Parikha, 24 pat. 
866 : (A. I. R. (32) 1946 Pat. 428) and. as that 
decision was binding on them and the Gonrts 
below were undoubtedly correct in regarding it 


Hari Narain Singh v. Babui Mohari (FB) (Shearer J.) 



414 Patna Hari Naeain Singh t. BA3UI Mohabi (FB) (Shearer J.) 


as an authority which applied directly to the 
present case, they referred the matter to His 
Lordship the Chief Justice, who decided that a 
Special Bench should be constituted to hear the 
appeal. 

ta] When it enacted the Bengal Tenancy Act, 
the legislature deliberately refrained from con- 
fering on an occupancy raiyai a statutory right 
to transfer bis holding and from attempting by 
law to regulate the exercise of that right. Inetead, 
it left the matter to ha dealt with everywhere 
by local custom or usage. This it did by enact¬ 
ing S. 183 of the Act and the first of the twoillue. 
trationa to that section. By enacting 8. 182 of 
the Act it dealt in precisely the same manner 
with the right of a raiyat to transfer bis home- 
itead when bis homestead did not form part of 
his holding. The Bihar Legislature baa since 
amended the Act in order to confer on an occu¬ 
pancy raiyai a right to transfer his occupancy 
holding or a portion of bis occupancy holding 
and aUhougb, through an oversight it has not, 
as the Bengal legislature has done, deleted the 
illustration to S. 188, it is clear that that has now 
become otiose or superfluous. It has not, how- 
ever^ amended 8. 182 of the Act. It appears to 
me, therefore, that, unless the provisions con¬ 
tained in this section, can be said to have been 
repealed or amended by necessary implication, 
as the illustratim to S. 183 has been, the posi¬ 
tion, 80 far as a raiyaVs right to transfer his 
homestead is concerned, is still the same as it 
was when the Bengal Tenancy Act was placed 

| ''n the statute book. Until the Bengal Tenancy 
LCt was modified by the Bihar legislature in 
934 , it was settled law that a transfer by 
in oocupaccy raiyat of bis bolding was 
roidable at the instance of the landlord unless, 
>y local custom or usage, the raiyat bad 
ioquired a right to transfer it without the land- 
ord’s consent. When an occupancy bolding was 
transferred by a raiyat, and the landlord sought 
to evict the transferee, the onus under 8. 101, 
Evidence Act, was on the transferee to prove 
the existence of a local custom or usage which 
conferred on the ratyat an unrestricted right of 
transfer. If the defendant in such a suit succeed¬ 
ed in proving the existence of such a local cus¬ 
tom or usage, the suit was bound to be dismissed. 
If, however, he did not succeed, the suit was 
bound to be decreed. Exactly the same principles 
bad to be applied in a case where the transfer 
was of a homestead and not of an occupancy 
holding. They appear, for instance, to have 
been applied in Eari Nath Karmakar v. Raj 
Chandra Karmakart 2 O. W. N. 122 . Sinha J. 
at the commencement of bis judgment in Mah^ 
deoashram Pd. v. Parikha, 24 pat, 366 :(a.I.B. 
(82) 1946 pat 428), observed that : 


''This case has got to be decided on the footing that 
there is no onstom or usage governing the incidents of 
this tenancy.'’ 

With the greatest respect, it appears to me that*, 
on this point, my learned brother misdirected 
himself. When a Court is satisfied that in a 
particular local area, homesteads have been 
transferred without the consent of the landlord^ 
it may, if, in its opinion, there have been a suffi* 
cient number of such transfers, draw the conclu¬ 
sion that raiyats in that local area have acquired 
by usage an unrestricted right to transfer 
their homesteads. If, on the other hand, tha 
Court is satisfied either that there have been no 
such transfers or that the number of such trans- 
fers has been wholly inconsiderable, the conclu¬ 
sion which it is bound to draw is that the custom 
or usage to the contrary, namely, that homesteads 
are not transferable without the landlord*8 con¬ 
sent. The lower appellate Court which relied op- 
the decision in Mahdeoashram Pd, v. Pari¬ 
kha, 24 pat. 866 ; (A. I. B. (32) 1946 Pat. 428)i 
appears to me to have fallen into the same error- 
The conclusion at which it hag arrived is that> 
while the defendants failed to prove the existence 
of the local custom or usage which they set ap>. 
the plaintiffs failed to prove aflBrmatively that 
it did not exist. This, in my opinion, must, in 
in second appeal, be taken as a finding that the 
defendants failed to discharge the onus which 
lay on them to prove the existence of the local 
custom or usage, in the absence of which, the 
conveyance which they had taken was voidable 
at the instance of the landlord. 

[3] One of the two main arguments which 
have been addressed to us is that the Bihar legis¬ 
lature, in enacting s. 26A, Bihar Tenancy Act, 
impliedly, if not perhaps expressly conferred on 
oocupany raiyats a right to transfer their home¬ 
steads without the consent of their landlords. 
This argnment was rejected by both Sinha 
and Das JJ. In my opinion, there is clearly no 
substance in it and it may be dealt with very 
shortly. If the legislature, in enacting s. 26A, 
bad annexed to it a proviso stating that, fof 
the purposes of the section, the homestead of an 
oocupancy raiyat, when held otherwise than as- 
part and parcel of bis oocupancy holding, was#, 
for the purposes of the section to be deemed to- 
be itself an occupancy holding, it might have’ 
been argued that the provisions contained im 
8. 26A and in S. 182 were so diametrically at. 
variance with one another that it most necessari¬ 
ly be presumed that, in enacting the subsequent,, 
the legislature intended to repeal the earlier^ 
provision. In the absence, however, of 
such patent ambiguity in the Act as it now stands^ 
the Courts are bound so to construe the two 
seotions and any other sections which have any 
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bearing on the matter as to render them oon- 
sistenl with one another. I see nodiffionlty my* 
self in doing thia A raiyat does not bold bis 
homestead as a raiyat^ as he takes the land, not 
(or purposes of cultivatioo, bat (or buUdiog and 
residential purposes. Also, the incidents of bis 
tenancy of his homestead are to be regulated 
primarily by local custom or osage and not by 
the statutory provisions which regulate the in* 
oidenta of occupancy right. The expression 
*'ocoupanoy bolding" did not occur in the Ben* 
gal Teuanoy Act as it was originally enacted, 
but it is quite clear that the legislature intended 
to deal and did, in fact, deal in one manner 
with occupancy holdings and in quite another 
manner with the homesteads of raiyat$ which 
did not form part and parcel of their occupancy 
holdings. It has also to be remembered that 
8s. S6A to 96P which bad been enacted in 1984. 
There is much in these earlier repealed provi* 
sions which make it impossible to suppose that 
they were intended to apply to homesteads as 
well as to occupancy holdings. Tho learned 
advocate for the respondents has relied mainly 
on the dehnition of holding in 8. 3 (9) of the 
Act and on the oircumstance that his clients, 
or rather their vendors, undoubtedly bad a right 
of occupancy in their homestead. 1 very much 
doubt myself if a homestead comes within the 
definition of a bolding, at all events when it is 
belagan or held rent-free. Even, however, if it 
can be brought withiu that definition, it is not 
open to us to decide this matter merely with 
reference to S. 3 (9) and S. 96A of the Act. As 
I have already eaid, on well-accepted principles 
of oonstruotioD, these sections must be read along 
with S. 189 and an endeavour must be made so 
to construe the sections taken together as to 
avoid any ambiguity or inconsistency. The only 
way of doing this is to assume that a home¬ 
stead is not by itself an occupancy holding 
within the meaning of that expesaion as it occurs 
in s. 26A. 

[4] The other argument which has been ad¬ 
dressed to ns is that which commended itself 
to Das J. in Mahdeoashram Pd. v. Partkha, 
94 Pat. 866 : (a. 1 . B. (33) |946 Pat. 498). Das J. 
quoted with approval the following observations 
made by Jwala Prasad J. in Bishnath Singh v. 
Mt. Bthi Ayesha, 11 p. I<. T. 107 : (A. i. B. (17) 
1930 pat. 224) : 

*'Wben a ratyat bolds his homestead land, the Inol- 
denis of the teoanoj of bla homestead will be regulated 
by the proTlaiooa of the Aot applicable to the olass of 
land of which he is a raiyat*’ 

If the intention of the legislature had been that, 
subject to local usage and custom, the incidents 
of an ocoupauoy raiyai*s tenancy of his home¬ 
stead should be the same as the incidents of his 


tenancy of bis occupancy holdiog, irrespective 
of the fact whether ho had been in possession of 
bis homestead for less than twelve years or for 
more than twelve years, one would expect it fo 
have said so. The uso.'of the word "raiyat'' 
without any qualitication, and also, perhaps tho 
use of the word ‘ regulated", appears to mo to 
indicate that its intention was somewhat dilTer- 
ent. That intention was, I think, that, eubjecb 
to local usage or custom prescribing a shorter 
period, a raiyat should acquire a right of oo- 
oupany in his homestoad when be had been in 
possession of it for twelve years and that, until 
he had been in possession for twelve years, his 
rights in it should be those of a raiyat who did 
not have a right of occupany. The object of the 
legislature was, it is quite clear, to give a raiyat, 
who held bis homestead otherwise than as part 
of bis holding, a certain measure of security of 
tenure in it. In the absence of any security of 
tenure, the raiyat might be coerced into agree¬ 
ing to pay a greatly enhanced rent lor his occu¬ 
pancy bolding by threats of being evicted from 
his homestead. For practical purposes, the security 
tbus given to a raiyat was substantially the 
same, whether he held in his homestead a 
right of occupancy or merely the right of a non- 
occupancy raiyat. It is true that, in the latter 
case, be could be ejected foe non-payment of 
rent, but as by custom either no rent is payable 
foe homesteads or the rent payable is almost 
always insignificant, there was little danger of 
his being ejected in execution of such a decree. 
Das J. relied strongly on the decision of Bam* 
pini J. in Golam Mowla v. Abdool Sowar 
Mondul, 18 0. L. J. 256 : (9i.o. 922). In that 
case a landlord sought to evict a raiyat from his 
homestead, of which be had apparently been in 
possession for less than twelve years, on the 
ground that he bad executed a kabuliat binding 
himself to give up the land on the expiry of two 
years. The raiyat had not been let into posses¬ 
sion of the land under ibis kabuliat and it is 
perfectly clear that the landlord was not entitled 
to eject him, even if be did not have a right of 
ocoupancy in the land. Bampini J. accepted the 
argument put forward on behalf of the landlord 
that the raiyat did not bold bis homestead as a 
raiyat^ nevertheless he affirmed the order of the 
Courts below dismissing the suit on the ground 
that be was a settled rat^af of the village and 
therefore, had a right of occupancy in his home, 
stead. The reasoning is, to my mind, inconsistent 
and the soundness of it appears to have been 
doubted in the Division Bench case, Harihar 
Chatterjee v. Dinu Bera, 14 O. L, J. 170 : (lo 
I. o. 129), where, in very similar oiroumstance^ 
the suit of a landlord was dismissed on tho 
ground that the requirements of s. 46, Ben. Ten.. 
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Act, had not been complied with. The pro forma 
defendants in this suit had been in possession of 
their homestead for more than twelve years and 
in consequence had acquired a right of occupancy 
in it. "W’hat was the nature of this right? Sinba J. 
is of opinion that it was a purely personal right. 
In 1897, a Division Bench of the Calcutta High 
Court, of which Rampini J. was a member, in 
Bhiram AH Shatk Shikdar v. Gopi Kanth 
Shaha, 24 cal. 355 : (i c. w. N. 396), took the 
view that the enactment of the Bengal Tenancy 
Act bad not altered the. pre-existing law and 
that the right of occupancy which a raiyat 
could acquire in his bolding was still, as bad 
been laid down by a Full Bench of the Court in 
Nurendro Narain Boy v. Ishan Chunder Sen, 
22 W. E. 22 : (13 Beng. L. R. 274 F. B.), a right 
that was personal to the raiyat. This decision 
was not overruled until 1921 when the point was 
reconsidered by a Bench of seven Judges of the 
Calcutta High Court in Chandra Binode Kundu 
v. Ala Bux Dewan, a. i. R. (8) 1921 cal. 16 : 
(iS Cal, 164 S. B.). I should hesitate^to subscribe 
to the view of Sinha J that the right of occu¬ 
pancy which a raiyat has in bis homestead is 
automatically extinguished when he ceases to be 
a raiyat. la a widow who is unable to to culti¬ 
vate her husband’s land and is compelled to 
surrender or abandon her bolding also to be in 
danger of being deprived of a roof over her head? 
But, whether the right of occupancy in his 
homestead conferred on a raiyat by the Bengal 
Tenancy Act was a purely personal right or was 
something more than that, it was, quite certainly, 
not a right of property. Has that right now been 
conferred on him? Is a raiyat who has a right 
of occupancy in his homestead, for which he is 
not liable to pay rent, now entitled, not merely 
to sell his house for the value of the materials, 
but, in effect, to sell the site on which it stands 
and which has hitherto been recognised as belong¬ 
ing, subject to the raiyat's right of occupancy, 
exclusively to the landlord. Now, in the view 
taken by Das J. a right of property in their 
homesteads has not been conferred by the Legis¬ 
lature on raiyats everywhere. In a locality 
where a right of transfer has been asserted and 
successfully resisted by the landlord, the position 
remains unchanged. In a locality, however, 
where the right has never been asserted the 
position has altered. It is obvious that such a 
result could not possibly have been intended by 
the Legislature, and, before coming to the con¬ 
clusion that this is the inevitable consequence of 
faulty draftsmanship, one must be quite certain 
that the premise on which the argument rests is 
sound. With the greatest respect, I think myself 
that the whole argument is vitiated by the 
omission to realise that in a particular area 


where no custom or usage of transferability has 
yet even begun to grow up, what really exists is 
a custom or usage to the contrary. In my 
opinion, the Courts below have misdirected 
themEelves in placing the onus on the plaintiff 
to show the non-existence of any local custom or 
usage of transferability instead of placing the 
onus on the defendants to show its existence. It 
is, I think, clear that, if the Courts below bad 
not misdirected themselves on this vital point 
and had correctly placed the onus on the defen¬ 
dants, they would have been bound to decree 
the suit. I would, therefore, allow the appeal 
and decree the suit with costs, throughout. 

[5] Meredith J. — Under s. 182 , where a 
custom exists, the matter is regulated by that 
custom. I agree that when the tenant has failed 
to prove a custom of transferability the finding 
should be that there is a custom of non-trans¬ 
ferability. For this reason 1 ooncnr in the view 
that the appeal should be allowed. 

Agarwala C. J.—I agree. 

R.G.D. Appeal allowed. 
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Manohab Lall and Mahabik Pbasad JJ. 

Bholaram Shibdhan, Firm —Appellant v. 
Governor ^General in Council — Respondent. 

A. F. A.D.No. 1818 of 1946, Decided on 2l9t Febru¬ 
ary 1949, from decree of Addl. Snb-Jadge, Dbanbad, 
D/- 27th May 1946. 

Civil P. C. (1908), S. 80 — Suit against Central 
Government — Notice addressed to Secretary to 
Central Government is valid. 

It is not correct to say that because under S. 79 in 
the case of a euit against the Central Government the 
suit is to be instituted by naming the Governor-General 
in Council as defendant the notice under S. 80 must 
also be addressed to the Governor-General in Counoil. 
Section 80 is complete in itself and provides for a notice 
in such a case to be delivered to or left at the office of 
the Secretary to Government. It must obviously mean 
that ibe notice has also to be addressed in such a case 
to the Secretary to that Government! A. I. B. (34) 1947 
Pat. 81, Bel on; A. 1. B. (33) 1946 Mad. 366, Distiny. 

[Para 6J 

Annotation : (’44*Com,) Civil P. C., S. 60, N. 14« 

Aditya Narayan Lai —for Appellant, 

Nitai Chandra Ohosh and P. K. Bose 

—for Respondent. 

Judgment. — This appeal is by the plaintiff 
from a decision of the Additional Subordinate 
Judge of Dbanbad confirming a decision of the 
Munsif of the same place dismissing the suit of 
the plaintiff for damages against the Governor- 
General in Council for short delivery of goods 
consigned to a railway. 

[2] The suit was for recovery of Bs. 1,287-1-0 
as damages. A consignment of 40 drums of 
cocoanut oil and ii bags of turmeric had been 
consigned from Nimtala railway station on te 
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B, A A. Railwfty to Mugma railway statioo 
lying on the E. I. Railway. At the time of taking 
delivery of the consignment, it was detected that 
4 casks containing the ooooanut oil had been cut. 
and as a result of this there was a shortage of 20 
maunda 8 seers of ooooanut oil. The delivery 
was taken by the plaintief under a qualiBed 
receipt. The plaintiff sent notices under S. 77 , 
Railways Act, to the various authorities as also 
a notice under S. 60. Civil P. 0., addressed to 
the Secretary. Central Government, New Delhi, 
claiming damages for short delivery of QOmaunds 
6 seers of ooooanut oil. 

[3] The trial Court held that the plaintiff had 
succeeded in proving that loss of the consign¬ 
ment had been occasioned by the negligence and 
mieoonduot of the railway authorities, and the 
plaintiffa it was held, was entitled to be oom- 
pensited for the loss. It was also found that the 
amount claimed as damages was quite fair and 
reasonable. It, however, disallowed interest. As 
it held that the notice under s. 80 , Civil P. C., 
served in this case was not addressed to the 
Governor-General in Council and as such it was 
badi the suit of the plaintiff was dismissed for 
want of proper and legal notice under s. 80 . 

[4] On appeal, the learned Subordinate Judge 
agreed with the trial Court in its finding regard¬ 
ing the invalidity of the notice onder s. 80, Civil 
P. C., and affirmed the decision arrived at by 
the trial Court. It appears be did not deal with 
the facta relating to loss sustained by the plain¬ 
tiff and the amount of compensation claimed by 
him as the findings of the trial Court in respect 
thereof were not challenged before him. 

[6] It has been contended before us by Mr. A. 
N. Lai on behalf of the appellants that notice 
under S. 80, Civil P. C,, in the present case 
complied'fuUy with the provisions of that section, 
and the Courts below should have held that it 
was valid, and on the findings arrived at by the 
trial Court and not chaUenged before the Court 
of appeal below, this suit should have been 
decreed for the amount claimed by him as com¬ 
pensation for the loss suffered on account of 
short delivery of the consignment. 

[6] The contention of the appellant seems to 
be well founded. On an examination of the notice 
<Ex. o) it appears that it is addressed to the 
Secretary to the Central Government, New Delhi. 
The relevant portion of the notice reads as 
follows: 

"We would request you to make payment of our 
compensation for short delivery of 20 mannds 6 seers 
of ooooanut oil and for loss of 4 empty casks aa below 
with interest at one per cent, pec month to ue as other> 
wise we will institute a suit in Court foe recovery of 
the sum with interest thereon." 

Now, s. 80 , Civil P. C., requires that before a 
Bait be instituted against the Crown two months 
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must elapse after notice in writing has been 
delivered to or left at the office of. in the case 
of a suit fagainst the Central Government, a 
Secretary to that Government, stating the 
cause of action, the name, description and place 
of residence of the plaintiff and the relief which 
he claims. This notice certainly states the cause 
of action. It also gives fully the name, descrip, 
tion and place of residence of the plaintiff and 
also the relief which he claims, namely, that 
unless be is compensated for the loss, he will 
bring a suit for recovery of the compensation 
claimed in the notice. It does prima facie 
comply with the requirements of 8. 80 . The suit 
for loss sustained by non-delivery or short deli- 
very of the consignment against the railway 
has to be instituted against the Central Govern¬ 
ment. Section 79, Civil P. C., provides as to how 
the plaint against the Central Government has 
to be framed. In the case of a suit by or against 
the Central Government, the Governor General 
in Council is to be named as defendant. It pro¬ 
vides that it will be ao before the establishment 
of the Federation of India and thereafter the 
Federation. The amendment to this section now 
provides that if a suit is to be instituted against 
the Central Government, the defendant to be 
named will be the Dominion of India. It will bo 
seen that in 8. 60 which provides for the notice 
to be given in the case of a suit against the 
Central Government, there is no indication that 
the notice is to be addressed to the defendant, 
namely, the Governor General in Council or the 
Federation of India or the Dominion of India. 
The notice in such a case, namely, in case of a 
suit against the Central Government has, as pro¬ 
vided for in S. 80, to be delivered to or left at 
the office of the Secretary to that Government. 

It must obviously mean that the notice has to 
be addressed in such a case also to the Secretary 
to that Government. In the case of the Gover. 
nor General in Council V. T.M, Krishnastoami 
Pillai, 1946 9 F. L. J. 16 : (A. I. R. (33) 1946 Mad, 
366), the notice under 8. 80 , Civil P. 0., was 
addressed to the Secretary, Central Government, 
but it was not held invalid on that ground. In 
fact, notice in that case was not attacked on (be 
ground that it was not addressed to the defen. 
dant to be named as such in a suit against the 
Crown. In that case, the suit was originally 
instituted against the Secretary of State for 
India. The notice under s. 80 , was addressed to 
the Secretary, Central Government. When the 
defect in the plaint was pointed out, it was 
amended by substituting the Governor. General 
in Council for the Secretary of State for India 
but the notice under S. 80, remained as it was' 
and no new notice addressed to the Secretary to 
the Central Government stating what relief the 
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plaintiff claimed was served. Their Lordships of 
the Madras High Court held that the notice was 
invalid because S. 80 required that it should be 
stated as to what relief the plaintiff claimed. In 
the notice in that case it was distinctly stated 
that if the plaintiff failed to receive redress, a 
suit would be instituted against the Secretary of 
State for relief against him. It was held that the 
notice was invalid because there was no reference 
to the Governor-General in Council, and, there¬ 
fore. it could not be treated as claiming relief 
against the Governor* General in Council. Their 
Lordships observed that the fact that the officials 
on whocQ the notice is actually to be served are 
the same makes no difference. It will, therefore, 
be seen that in that case the very person who 
was to be defendant in that case under S. 79, 
Civil P. 0., became a different person by reason 
of the amendment of S. 79. No such considera¬ 
tion arises in the present case. The suit is to be 
instituted against the Central Government and 
the notice hda to be served upon the Secretary to 
that Government which, as already stated, has 
been done in the present case. The suit which 
came to be instituted woe certainly in compliance 
■with the provisions of S. 79, against the Governor- 
General in Council os defendant. In the circum¬ 
stances, it is difficult to see as to how it can be 
held that the notice under S. 80, in the present 
case was invalid. 

17 ] It has been argued by Mr. Nitai Chandra 
Ghosh appearing for the respondent that the 
Courts below were right in holding that the 
notice not being addressed to the Governor 
General in Council was invalid. He argues that 
as 8. 79 provides that the suit is to be instituted 
by naming the Governor General in Council as 
defendant the notice under 3. 80, must be addres- 
sed to the defendant, namely, the Governor 
General in Council. This argument ignores the 
fact that 80 far as 8. 80 is concerned, it is com- 
plete in itself. It provides for a suit against the 
Crown and then provides that before such a suit 
is instituted a notice is to be given by using the 
word “served”. There is nothing in the wording 
of the section which may be construed as exclud¬ 
ing the possibility of the notice being addressed 
to the same official at whose office the notice has 
to be left or to whom the notice is to be delivered. 
The very same question was raised in the case 
of the Governor General in Coxcncil v. AmilaU 
A. I. B. (34) 1947 Pat. 81 *. {230 I. C. 274), decided 
by Reuben J., sitting singly. This is what is 
stated in that decision in maintaining the vali- 
dity of the notice which was being challenged 
on the ground that it was addressed to the Sec¬ 
retary, Central Government instead of to the 
defendant who, according to clause (a) of S. p, 
Civil P. C., is the Governor General in Council: 


•‘The section lays down in distinot terms,, the oon* 
tents of the notice required by it, namely, the cause or 
action, the partioulara of the plaintiff and the relief 
which he claims. It is not necessary that the notice 
should mention the exact style under which the defen- 
daot i9 to be impleaded* It is euffioient if it is clear 
against ^hom tbe suit is to be filed, and in the case of 
a suit against the Central Government, this notice is to- 
be delivered to or left at tbe office of the Secretary to 
that Government. Tbe actual style under which the 
defendant is to be described is necessarily determined 
by the provisions of 8. 79.” 

We entirely agree with the observations of the 
learned Judge, We accordingly hold that the 
notice served under 8 . 80 in the present case waa^ 
a valid notice and the plaintiff’s suit was not 
liable to be dismissed on that account. 

[8] So far as the merits of the claim made by 
the plaintiff ate concerned,Uhe first Court found 
as already stated, that the plaintiff had succMd- 
ed in proving it as against tbe railway. The- 
learned Subordinate Judge did not go into the- 
facts of tbe case because he agreed with the 
Munsif that the suit of the plaintiff was bound 
to fail on account of the invalidity of the notice 
under S. 80. Now that this Court has held that 
the notice under s. 80, was a valid notice, Mr. 
.N. C. Ghosh for the respondent contends that 
the case should be remanded to the Court of appeal 
below for being beard on merits. He contends 
that because tbe suit was dismissed on the find¬ 
ing that the notice under 8. 80, was invalid, it 
was not open to him to contest the findings given 
by the trial Court on the question of tbe amount 
of compensation or the liabilily of the raUway 
for the loss that the plaintiff had suffered. We 
do not agree with this contention. It was open 
to the respondent in the Court of appeal below- 
to support the decree on any of tbe grounde 
decided against him. The grounds on which the 
plaintiff’s claim for compensation were held to 
be established were certainly open to oh^lenge 
by him in the Court of appeal below. He not 
having done so, it is not open to the respondent 
now to challenge them. 

[9] In view of these considerations, the decree 
and the judgment passed by the Courts below are 
set aside and the plaintiff’s suit is decreed witb 

costs throughout. 


D.H. 


Appeal allowed^ 
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Agarwala C. J. and Meredith J. 
Province of Bihar — Petitioner v. Khetra 
Mohan Kumar—Opposite Party. 

Miso. Judicial CaEC No- 129 of 

28th September 1948, Referred by Board of Agnc 

tural'Ineome-tax, D/-26th April 1947. 

(a) Bihar Agricultural Income-tax Act (V L 

1938). S 26_icope_“Has escaped ome 

Meaning of-Section appUes where item of tnco 
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it included In return and assessed by Agrbultural 
Income-taa Officer but assessment Is cancelled by 
appellate authority. 

^Saclion 30 Unotoonflced (oeasee where income bad not 
bew retorocd at all. It applidsalsoiooasea where an item 
ol ineome la inoladed in the return made bj the asseasee 
M after U is assessed by the Agrioullural Income tai 
Officer, the assesainent is oaaoeUed by the appellate 
authority: A. I. R. (33) 1935 Lab. 749 iF.B.): A 1. R 
(33) 1936 Lab. 097 and A. 1. R. (97) 1940 Bang. 65 
(b. B). Etl. on; A. I. h. (31) 1934 P. C. 80. Owltny. 

[Pftn 171 

Annotation: ('46-MaQ.) Income-tax Act, S. 34, N. 3 . 

(b) Bihar Agricultural Income-tax Act (VII [7J of 
1938), Ss. 24, 30 and 27 — Assessment of appellate 
^thority and not of Agricultural income-tax 
Officer is final — Appellate authority reducing assess* 
ment—Board cannot restore original assessment 
beyond period of limitation laid down In Ss 26 
and 27. 

HU not the assesemeot of the Agricultural Income- 
tax OlfiMr which is the aaeeeament finally made, since 
it 18 8Qb]ect to appeal* It ia the afsesameot made on 
appeal that Is the final assessment. An order made on 
reriston from the appellate order Iboogh purporting to 
restore order ol the AgriouUnral Income-tax Officer is 
in reality imposing a new fioal assessment. Where the 
appellate order reduces the assessment made by theAgri- 
ouitur^ Income-tax Officer, the revlsional assessment 
restoring the original sssessment must be regarded as an 

enhancement. It is re openingofthefinalassessmentand 
the fioal assessment cannot be re opened except under 
8. 26 and 27 and within the period of limitation under 
Ui6M 66Ciioii5e H oDoe tho Boftrd is iococDpokost to 66t 
aside, over a year after the end of the financial year for 
which tax has been assessed, an order passed on ap* 
peal reduoing an assessment and to restore the assess* 
ment by the Agriooltoral Income-tax Officer: Case law 
discussed. [Paras 22 and 24 ] 

Annotation: (’46-Man.) Income-tax Act, S. 83A, 

N. 3. 

(c) Bihar Agricultural Income-tax Act (Vll [7] of 
1938), S. 6 — Rent decree for arrears obtained by 
landlord—By compromise, receiver of tenancy land 
appointed and receiver authorised to raise loan 
to pay decretal amount—Loan to be first charge on 
income of tenancy land— Loan raised and interest 
on loan paid—Interest, held, was income assessable 
in hands of receiver. 

Bent of a Ohatwali tennre being in arrears tbs land¬ 
lord instituted rent suit and obtained a decree for 
arrears of rent. By compromise between the parties a 
receiver was appointed who was ordered to raise loans 
to pay the decretal amount and (be loan was to be a 
first charge on the ineome ol the tenure. Loan was 
raised and during the accounting year in question 
certain amount was paid by way of interest: 

Hdd that the amount of the interest due on the 
loan was income and assessable in the hands of the 
receiver. The fact that the loan became a charge on the 
income ol the tennre formed no ground for holding that 
the interest to be paid on the loan never became 
income of the tenure: A. I. R. (20) 1933 p. C. 146, 

[Paras 26 and 27] 

Advooate’Qmeral—ioT Petitioner. 

B. N. Jain and Tarkeshwar Prasad _ 

for Opposite Party. 

Mfircdith J. — Tho foUowiDg two Quoations 
have been referred to us for decision by the 
Board of Agricultural Income-tax under 3 . 25 ( 2 ), 
Bihar Agricultural Income-tax Act, 1986: 
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“(1) Whether, in view of 8.36, BiUar Agricultural 
Inoomo-tax Act. 1938. the Boerd is oompefent o 

aside, over a year after the end of tbe Qniindul v.^r 

fM which lax bas been assessed, an order passed on an- 
P^«dudag .a .o<l U, re.,ore the ori«i„!;i 


i«i-.O'^'umsUxnees of this case the 

miVt if**'!.® ^be pay. 

I U not an income, and L 

such not assessable in the hands of the receiver.' 

lu reference relatoa to the aaeeesmeat of 

^e Handwa Estate in the district of 8antal 
Parganas for the financial year, 19 m -45 (1351 
Fa9l.)^Thifl eetate ia in the hands of a receiver 
Rat Bahadur K. M. Kunar. and ia a Ghatwali 
tenure under the Banaili Raj paying an annual 
rent of about Rs. 13 . 000 . As the rent waa in 
arreare. the Banaili Raj instituted rent suits 
and obtained decrees for arrears of rent amount ’ 

RS. 1.16.000 besides interests and 
costs. Subsequently there was a compromise 
between the parties whereby a receiver was ap. 
F«inted who was ordered to raise loans to pay 
the decretal amount, and the amount of these 
loans was to be a first charge on the income of 
the estate. Loans were raised from time to time, 
and during the accounting year (1351 Fasli) 
interest thereon amounting to rs. 66,664.6.3 was 
paid. This sum was claimed by the assessee as a 
permissible deduction from the total agrioul 
tural income under cl. (j) or ol. (k) of a 6 of the 
Act. The Agricultural Income-tax Officer dis. 
allowed this and included the sum in the assess 
able agricultnral income. On appeal by the 
assessee, the Commissioner allowed the deduc¬ 
tion. The Government Pleader then, on 26th 
ootolwr 1946, filed a revision petition before the 
Board urging that the deduction was not permis 
Bible, and the Board, by an order dated 23rd 
November 1946, set aside the order of the Com 
misaioner on appeal and restored the original 
Msessment. The assessee then applied to the 
Board for statement of a case. The Board refused 
to refer the question whether the amount was a 
permissible deduction under s, 6, but did refer 
an alternative contention raised that this sum 
could not be regarded as agricultural income of 
the estate at all, 

[ 3 ] I shall deal with the two questions in 
turn. As to the first, three sections of the Agri. 

ooUural Income-tax Act are material, and I 
quote them: * 

“94. (1) The agriouUaral 

iDOoniQ^tax aQlhority im 
mediately soperior to the authority dieposiog of an 
appeal under S. 22 may oaU for the record of such 
appeal. “ 

(2) On receipt of the record such superior autboritv 
may make such enquiry, or cause such enquiry to be 
made, and subject to the provisions of this Aot maw 
pass moh orders thereon as he thinks fit* ^ ^ 

Provided that he s^U not pass any order prejudi- 

oial to an assessee without hearing him or giving him 

a reasonable opportunity of being heard. ® * “» 
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(3) Any order passed under sub-s. (2) shall be fioali 
subject to any reletence made to the High Court under 
S. 25. 

26. If for any reason any agricultural income 
chargeable to agricultural income-tax baa escaped as¬ 
sessment for any dnancial year, or has been assessed at 
too low a rate, the Agricultural Income-tax OflBoer 
may, at any time within one year of the end of that 
financial year, serve on the person liable to pay agri¬ 
cultural income-tax on such agricultural income or, in 
the case of a company, on the principal officer thereof, 
a notice containing all or any of the requirements 
which may ba included in a notice .under sub-s. (2) of 
S. 17, and may proceed to assess or re-aasess such 
income, and the provisions of this Act shall, so fat as 
may be, apply accordingly as if the notice were a notice 
issued under that sub-sections 

Provided that the tax shall be charged at the rate at 
which it would have been charged if such income had 
not escaped assessment or full assessment, as the case 

may be, 

27. (1) The authority which passes an order on 
appeal or revision may, at any time within one year 
from the date of such order, and the Agricultural 
Income-tax Officer may, at any time within one year 
from the date of any demand made upon an assessee, 
of his own motion, rectify any mistake apparent from 
tViP record of the appeal or assessment, as the case may 
be and shall within the like period rectify any such 
mistake as has been brought to his notice by such as- 

BSSSSC * 

Provided that no such rectification shall, if it has the 
effect of enhancing the assessment, be made unless the 
appellate authority or the Agricultural Income tax 
Officer, as the case may be, has given notice to the as- 
seesee of his intention so to do and has allowed him a 

reasonable opportunity of being beard. - , . 

(21 Where any such rectification has the effect of 

reducing the assessment, the Agricultural Income-tax 

Officer shall make any refund which may be due to 

such assessee. ...... . .. « * * 

(3) Where any such rectification has the effect oi 

enhancing the assessment, the Agricultural Income-tax 
Officer shall serve on the assessee a notice of demand 
in the prescribed form specifying the sum payable, and 
such notice of demand shall be darned to be issued 
under 8. 21, and the provisions of this Act shall apply 
accordingly*’' 

[ 4 ] Section 24 is the section which gives the 
Board power to interfere in revision, and it will 
be noticed that no period of limitation is fixed, 
and, subject to the provisions of the Act, the re- 
vising authority may pass such orders as it 
thinks fit. Under the third sub-section, the order 
passed shall be final subject to any reference 
made to the High Court under 8. 25. 

[6] Section 26 enables the Income-tax OflBoer 
to re-open the assessment for the purpose 
charging to tax any income which has escaped 
assessment or has been assessed at toqjow a rate. 
Under this seotion, however, he must act within 
one year of the financial year for which the as- 
sessment has been made, and is to initiate the 
proceedings by a notice containing all or any of 
the requirements which may be included in a 
notice under S. 17 (2). 

[6] Section 27 enables the appellate authority 
within one year from the date of its order and 


&. I. B. 


the Income-tax OflBoer within one year from the 
dale of the income-tax demand to rectify any 
mistake apparent on the record of the appeal or 
assessment, as the case may be. 

[7] In the present case, the relevant financial 
year expired on Slat March 1945, and the order 
of the Board is dated 23rd November 1946. It 
was thus more than one year after the end of 
the financial year, and it was also more than one 
year after the appellate order which was passed 
on 28th July 1945. 

[8] We have been referred to no direct autho-, 
rity on the questions submitted to us. But there 
are numerous authorities on the corresponding 
provisions of the Income-tax Act, xi [li] of 
1922. These provisions as they stood prior to 
amendments made in 1939 are closely analogous 
to the provisions of the Agricultural Income- 
tax Act, and were as follows : 

“33. (1) The Commissioner may of his own motion 
call for the record of any proceeding under this Act 
which has been taken by any authority subordinate to 
him or by himself when exercising the power of an 
Aseistant Commlesioner under sab*8. (4) of S. 6. 

(2) On receipt of the record the Commissioner may 
make such inquiry or cause such inquiry to be made 
and, subject to the provisions of this Act, may pass such 

orders thereon as he thinks fit J . , 

Provided that he shall not pass any order prejudioial 
to an assessee without hearing him or giving him a rea¬ 
sonable opportunity of being heard. 

34. If for any reason Income, profit or gains chargea¬ 
ble to income-tax has escaped assessment in any yew or 
has been assessed at too low a rate, the lnoome-tax Officer 
may. at any time within one year of the end of that 
year, serve on the person liable to pay tax on such in¬ 
come, profits or gains, or, in the oa^ of a Mmpany, on 
the principal officer thereof, a notice oontaining ^1 or 
any of the requirements which may be molnded in a 
notice under sub-s. (2) of 8. 22 and may proceed to w- 
Bess or re-assess such income, profits or gains, and the 
provisions of this Act shaU, bo far as may be. ftPPlJ w- 
cordingly as if the notice were a notice Issued under 

Provided that the tax shall be oharg^ at the rate at 
whioh it would have been charged had the mcome, pro¬ 
fits or gains not escaped assessment or full assessment, 

as the case may be. . - . * r* 

35 (1) The Oommlssionet or Asflialant Oommis* 

Bioner may, at any time within one year from the date 
of any order passed by him in appeal or, in the o' 
the Commissioner in revision under 8. 33 and the 
Income-tax Officer may, at any time within one year 
from the date of any demand made npon an assessee, 
on his own motion rectify any mistake apparent from 
the record of the appeal, revision or assessment, as 
the case may be, and shall within the like period rectify 
any such mistake which has been brought to his notice 

by the assessee ; . „ ^ 

Provided that no such rectification shall be made, 
having the effect of enhancing an assessment unless too 
Commissioner, the ABeistant Comm^ioner or tne 

Income-tax Officer, as the case may *2 

to the assessee of his intention so to do an^ias allowea 

him a reasonable opportunity of being 

(21 Where any such rectification has ^e eff^t« re 

ao'clLgle" ...inent, the 

any refund which may be due to such assessee. 
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K rfcUficaUon hM (be eSeet of eo- 
baoolog tbs eesestmeot, (be lnooin»>(ax Offioec ab&ll 

SfhT/”#‘*'®“***T “ donieod Id the prea- 

ti^nl aVJH' “if ®“® payable, and eueh no- 

a^ft ih ^ ^ ‘o b« lasaed under 

i^giy proviiions of (bia Act shall appi; aeoord- 

[93 The first case on the point which has been 
cited before ns is B. S. Lala Jessa Bam v 
^mis^ioner of Income-tax, Punjab and 
F, Provinces, 9 i. T. o. 349 : (a. I. R. 
(14) 1997 Lah. 491.) In this case in 1997 , a Bench 
of the Lahore High Court held that the powers 
of the (^mmifsiODer of iDcome-tax under 8, 83, 
are subject to the same restrictions as those of 
the Income-tax Officer under s. 34 or 36 . In 
this case the assessee was assessed to income-tax 
onan income of rs. 93.434, but the Income-tax 
Officer made calcalations at the rate of l anna 
in the rupee instead of i anna 8 pies, which was 
proper rate. The assesses applied to the 
Commissioner to exercise his powers of reriew 
under s. 33. The Commissioner allowed certain 
deductions as irrecoverable loans, but made a 
calculation on what was left at i anna 3 pies so 
that in the result the income-tax demanded 
exceeded the amount for which the notice of de. 
mand had originally been issued on aist Decem¬ 
ber 1993. The order was dated I6th December 
1996, the rectification thus being made after the 
period of limitation had expired. The Court held 
that under S. 33, the Commissioner was not en. 
titled to pass any order which he himself or any 
other income-tax authority was not authorised 
to pass under the other provisions of the Act. 
Hia powers were subject to the same restrictions 
as those of an Income-tax Officer under 8. 36 . 

If the case were held to be governed by s. 34 , it 
made no difference. The expression “subject to 
the provisions of this Act” included the restric¬ 
tions as to limitation imposed on other income- 
tax authorities, and the rectification of the 
mistake to the prejudice of the assessee after the 
expiry of one year from the date of the demand 
was not authorised by law. To hold otherwise 
would mean that there was no limit to the Com- 
missioner s powers to reopen and alter assess¬ 
ments to the prejudice of an assessee, a position 
that the Legislature could not have oontempla- 
ted. 

[10] The next case, also of 1997 , is from Mad¬ 
ras, Messrs- Shethh Abdul Badir Maraoayar 
d Co, V. Commissioner of Income-tax, Madras, 

2 I. T. 0 . 872 : (A. I. B. (I 6 ) 1928 Mad. 257). The 
Court held that for the purpose of initiating 
reassessment proceedings 8. 33 of the Act was 
subject to the provisions of s. 34. In this case 
the Income-tax Officer had first taken steps for 
reassessment under s. 84. and accordingly issued 
a notice upon the assessees for a fresh return of 
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their income, and thereafter made an enhanced 
ft^ment and issued a fresh demand notice. 
Ihe assessees applied unsucceeafully to have the 
reassessment set aside on the ground that the 
S. 34 notice had not been proj^erly served. They 
then appealed, and the Assistant Commissioner 
set aside the reassessment order on the ground 
that there had been no valid service of notice. 
After the expiry of the period for notice laid 
down in 8. 34, the Commisaioner purporting to 
act under s. 33, restored the reasseesment, and 
further levied a penalty under 8. 23 . In doing 
ro he did not upset the finding of the Assistant 
Oommissioner that the notice was not legally 
Ber\ed. It was held that his action under s. 33 
was illegal. What the Commissioner had dona 
was, acting under s. S3, to take up the procee¬ 
dings under 8. 34 from the stage of notice and 
to reassess the parties by virtue of his revisional 
powers under s. S3. The Court said that the 
power to reassess was given expressly only by 
8. 84, and that particular section prescribed the 
condition precedent to any such valid reassess, 
ment, namely, service within one year of a 
proper notice on the assessee. The power of reas- 
Mssment was given in express terms only to the 
Income-tax Officer, and not to any other officer. 

If it was intended by the Legislature that the 
(^mmissioner or the Assistant Commissioner 
should have similar powers, there was no reason 
why all of them should not have been mentioned 
in 8. 34, as in the case of s. 28. When it is a 
question, they said, of reopening an assessment 
already completed and when the statute preaori- 
bes the particular mode in which alone reassess, 
ment can be effected, it is clear that the condition 
should be rigidly observed before the power is 
purported to be exercised. In the absence of 
service of notice within the year as indicated in 
8. 84, it was not open to the Commissioner to 
serve another notice after the lapse of the year 
and seek to reassess the parties. The matter 
would have been otherwise had he revised the 
finding regarding the service of notice, for in 
that case there would have been a valid reassess, 
ment notice within the period of limitation. They 
said they found it absolutely impossible to agree 
to the extravagant claim put forward in^the 
letter of reference that without any limitation 
as to time the Commissioner under the powers 
of B. 33, might at any time in respect of any 
matter pass any order be thought fit. Under the 
revisional powers the revising authority could 
only do that which the original authority could 
have done or ought to have done. 

[ 11 ] The next case of 1936 is Nawal Kishore 
Kharaiti Lai v. Commissioner of Income- 
tax, Punjab d N. W. F, P., (1936) 4 i. t. r. 

2871 (a, I, R, ( 93 ) 1986 Lah. 697), another case 
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from Lahore. Here again, it was held that though 
the Commissioner can take action under S. 33, 
and proceed to enhance the assessment, the 
exercise of this power is subject to the limitation 
provided in S. 34. 

[ 12 ] The Income tax Officer had made the 
assessment on 22nd July 1933. The Assistant 
Commissioner dismissed the assessee’s appeal 
and enhanced the assessment on 3lst October 

1933. The Qssessee appealed to the Commissioner 
who dismissed the appeal on 3rd September 

1934, and on the same day he issued a notice to 
the assesses under S. 38, to show cause against 
enhancement, and on 6th October passed an 
order enhancing the assessable income. The 
Court held that the extra income must be re¬ 
garded as income which had escaped assessment 
within the meaning of 8. 34, and as no notice 
was issued to the aasessee within one year of 
81st March 1933, the Commissioner was not enti¬ 
tled to enhance the income. 

[181 In 1986 there was a Privy Council deci¬ 
sion in Commissioner of Income-tax, Bombay 
Presidency and Aden v. Khemchand Bamdas, 
(1938) 6 1. T. R.;414: (A. I. B. (25) 1938 P.0.176). 
The facts of this case were that on 17th January 
1927, the assessees were registered as a firm, and 
they were assessed under s. 23 ( 4 ) on an income 
of Rs. 1,26,000. Being a registered firm, no super¬ 
tax was levied. In February 1926, the Commis¬ 
sioner, in exercise of bis revisional powers, 
cancelled the registration and directed the In¬ 
come-tax Officer to take necessary action. The 
Income tax Officer accordingly assessed the firm 
to super-tax on 4tb May 1999. It was held 
that the assessment made on 17th January 1927, 
was final both in respect of income-tax and 
Buper-tax since no appeal lay against an assess¬ 
ment under 8. 23 ( 4 ). The fresh action taken by 
the Income-tax Officer on 4tb May 1929, was 
out of time, though it was taken in pursuance 
of the direction of the Commissioner under s. 38. 
Their Lordships said that after the service of 
the demand notice under s. 29 about March 1927 
the Income-tax Officer bad done all that was 
required of him under the Act for the purposes 
ol*asceitaining the liability of the assessees to in¬ 
come-tax and super-tax for the fiscal year ending 
on 31et March 1927. The assessment for the year 
bad become final and conclusive since no appeal 
shall lie in respect of an assessment made under 
8. 28 ( 4 ). The notice of demand for super-tax 
was issued more than one year after the close 
of the fiscal year ending on Slat March 1927, 
and more than one year after the date of the 
original demand notice. If the Income-tax Offi¬ 
cer bad no power to make the order, apart from 
the direction given to him by the Oommis- 
eioner, the fact that such direction was given 


made no difference. After a final assessment* it 
was not open to the Income-tax Officer to go on 
making fresh computations and issuing fresh 
notices of demand to the end of all time. The 
final assessment might not be made until some 
years after the close of the fiscal year. Difficult 
questions might cause delay. Proceedings by 
way of appeal might cause further delay. Until 
all such questions were determined and all such 
proceedings had come to an end, there could 
be no final assessment, but, when once final 
assessment bad been arrived at, it could not, in 
their Lordships' opinion, be re-opened except in 
the circumstances detailed in ss. 84 and 86 of 
the Act and within the time limited by those 
sections. The Commissioner’s powers under 8, 83 
could only be exercised subject to the provisions 
of 88. 34 and 35. Those two sections were ex¬ 
haustive, and prescribed the only circumstances 
in which and the only time in which fresh 
assessments could be made and fresh notices of 
demand issued. 

C 14 ] The next relevant case is of 1940 ; Com- 
missioner of Income-tax, Burma v. Ved Math 
Singh, (1940) 8 I. T. R. 222: (A. I. R. (27) 1940 
Bang. 65 B. B). In this case it was held by the 
Bangoon High Court with reference to the simi¬ 
lar provisions of the Burma Income-tax Act 
that the (!k}mmis9ioner of Income-tax cannot, 
in exercise of his powers of revision under 8. 88, 
assess to income-tax income alleged to have 
partially escaped assessment without causing 
proceedings to be initiated by the proper autho¬ 
rity under s. 24 of the Act. The Commissioner 
could not, by purporting to act under S. 83, take 
action under 8. 34 although be could, if the time 
within which such action must be taken had 
not expired, direct the Income-tax Officer to 
take such action. He could not deprive the 
asaeasee of his right of appeal by acting in reali¬ 
ty under s. 34 in the guise of acting under 8.83. 

Ci63 It remains to notice two Bombay cases. 
The first is of 1943, Commissioner of Income- 
tax, Bombay v. Edulji F. E. Dinshaw, (1943) 
111. T. R. 940: (A. I. R. (30) 1949 Bom. 297). 
The assesses was assessed by the Income-tax 
Officer for the year 1939-40 at the rates pres¬ 
cribed in the Indian Finance Act of 1938 as to 
income-tax, and at the rates prescribed in the 
Indian Finance Act of 1939 as to super-tax. On 
appeal, the Assistant Commissioner held that 
super tax also should be calculated at the 1938 
Act rates, and ordered a refund. The Commis¬ 
sioner of Income-tax in revision under 8. 33 held 
that super-tax should be calculated under the 
Act of 1939 and restored the order of the In¬ 
come-tax Officer. It was held that what he had 
done amounted to an enhancement, and that bo 
could not legally do it outside the time limit 
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prescribed by S. 34 though be oould have direo- 
ted the Income-tax Officer to Ube action under 
6. 34 Within the time limit prescribed, Thig deci¬ 
sion was of Beaumont C. J , and Kania J., and 
their Lordships held that, if the Commissioner 
thought the appellate order wrong, be should 
have given directions to the Income-tax OaScer 
to proceed to re-asseasment under 8. 34 , but he 
could not himself act as if under s. 34 and re¬ 
assess. Kania J. said the argument that the 
figure fixed by the Commissioner was the same 
as that of the Income-tax Officer had no sub¬ 
stance because the question was of the interpre¬ 
tation of the section and the Commissioner’s 
power under the section. If the power to enhance 
figure assessed by the AppeUate Assistant 
Commissioner existed, there wag no reason to 
think that it was limited to putting the assess¬ 
ment up only to the extent originally fixed by 
the Income-tax Officer. 

[16] The other case is Commissioner of In¬ 
come-tax, Bombav v. Mangaldas MotUal d 

Co., A. I. R. (31) 1944 Bom. 153: (I. L. R. (1944) 

Bom. 172). The Income-tax Officer included in 
the assessment certain cash items which he 
considered formed part of the income of the asses- 
see. On appeal, the Assistant Commissioner took 
the view that these items did not form part of 
the income, and be, therefore, reduced the 
assessment. Thereafter, the Commissioner issued 
a notice on the asaessees under s. 33, and after 
hearing the parties, he set aside the appellate 
order and directed the Income-tax Officer to 
make a fresh assessment. It was held by Beau¬ 
mont C. J. and Chagla J. that the powers of 
the Commissioner under 6 . 83 were restricted by 
reason of the words “subject to the provisions of 
this Act**, and if the Commissioner desired to 
enhance the assessment under s. 34, be must 
proceed within the time limited by that section. 

As the order of the Commissioner was intended 
to rasult in an enhancement and was passed 
more than one year after the end of the Etssess- 
ment year, it was accordingly invalid. This also 
wag a case where the order of the Commissioner 
was directed towards restoration of the original 
assessment made by the Income-tax Officer 
though by way of fresh assessment proceedings. 

[17] Upon the basis of these decisions, there are 
prima facte strong analogical reasons for draw¬ 
ing the inference that the revisional powers under 
8. 24, Agricultural Income-tax Act are similar, 
ly limited, and that, consequently, it was not 
open to the Board to do what it has done in this 
case. The learned Advocate General, however, 
for the Department advances three reasons why 
we should not draw that conclusion. He sug- 
gests first that this is not a esse of income “es¬ 
caping assessment’* within the meaning of s. 26 
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and 8. 26 has, therefore, no application to the 
case. Income should not be said to have f'seaped 
assessment unleag it has not been included in 
the original return, and has bcon discovered 
only after the assessment bag l^oen made. He 
bases his oontontion upon un observation of 
their Lordships of the Privy Council in Sir 
Rajendrti Nath Mukherjee v. Gommissionev 
of Incomc iuj-, c.i i. a. 10 : (a. i. r. ( 21 ) 1931 
P. c. so), to the effect that the fact that s. 34 
requires notice to be served calling for a return 
of the income which had oecaj^d agsegsment 
strongly suggests that income which has already 
been duly returned for asseasmont cannot bo said 
to have escaped asaegsment within the statutory 
meaning. All that their Lordshi [>3 really decid¬ 
ed in that case wag, however, merely that income 
could not be said to have escaped asaossment 
until the assessment had been finally completed. 
Their Lordships said that assessment could be 
made under S. 23 up to any period, and until it 
had been made and the demand notice finally 
issued under s. 29, there could be no question of 
income escaping assessment. Thig decision has 
been considered and explained by a Full Bench 
of the Lahore High Court in Madan Mokan 
Lai V. Commissioner of Income-tax, Punjab 
and N. TT. F, P., 3 i. T. R. 438: (a. I. R. (22) 
1935 Lab, 742 P. B.). Addison C. J. and Din 
Mohammad J., (Dalip Singh, J., dissenting) 
expressly held that 8. 34 of the Act is not confi- 
ned to cases where income bad not been return- 
ed at all. It applies also to cases where an item I 
of income is included in the return made by the 
assessee, but is left unassessed by the Income- 
tax Officer or, if assessed in the first instance, 
the assessment is cancelled by any appellate or 
revisional authority. This view was arrived at 
after a full consideration of the case of Sir 
Bajendra Nath Mukherjee v. Co7nmissio7ier\ 
of Income-tax, 61 i. a. 10 : (a. i. r. ( 21 ) 1934 

p. C. 30). 

[183 In Nawal Kishore Kharaiti Lai v. 
Commissioner of Income-tax, Punjab and 
N. W. F, P., 4 I. T. R. 287 : (A. I. R. (23) 1936 
Lah. 897), it was again held that, 8. 34 is not 
confined to cases where the income has eluded 
notice, but includes cases where income has been 
returned, but has not been assessed. 

[19] In the Bangoon case also, Commr. of In- 
come-tax, Burma v. Ved Nath Singh, 8 i. t. B. 

292 : (a. I. R. (27) 1940 Bang. 66 8, B.), it was 
held that income baa escaped assessment within 
the meaning of s. 34 when it has not been asses, 
sod in the assessment under consideration. It is 
immaterial that it has been assessed in some 
other assessment. The learned Advocate-Gene¬ 
ral’s first contention seems, therefore, to be an. 
founded. 
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[ 20 ] Seooudiy, however, he urges that where 
the revlsiouftl order merely restores the origioal 
asseEsment of the lucome-tas OfBcer it is not a 
case of enhancement at all, but merely of set¬ 
ting aside a wrong order made in appeal, which 
automatically has the effect of restoring the 
original assessment, so that in fact there is no 
enhancement, the original assessment being the 
assessment finally adopted. 

[ 21 ] This argument is undoubtedly attractive 
and the point raised is one of some difficulty. 
Nevertheless, such authority as can be found is 
against the contention, and after most anxious 
consideration I have come to the conclusion that 
it is unsound. Several of the cases I have notic¬ 
ed above were cases of restoration. Ahdul Kadri 
Marcayar d Co. v. Commr. of Income^iaXt 
Madras, 2 I. T. c. 372 ; (A. i, R. (15) 1928 Mad. 
257), was one where the Commissioner, purport¬ 
ing to act under S. 33 of the Act, bad restored 
the re-assessment made by the Income-tax 
Officer, and it was nevertheless held to be a case 
of re-assessment. In Commr, of Income-tax, 
Bombay v. Edulji F. E. Dinshaw, 11 I. T. R. 
SdO : (a. I. R. (80) 1913 Bom. 297), it was ex¬ 
pressly held that restoration of the Income-tax 
Officer’s figure, which had been reduced by the 
Assistant Commissioner on appeal, amounted to 
re-a^sessment and enhancement within the mean¬ 
ing of S. 94. Commissioner of Income-tax, Bom¬ 
bay V. Mangaldas Motilal d Co., A. i. B (Si) 
1914 Bom. 153 : (r. L R (1944) Bom. 172), was 
also a case of this type. The Income-tax Officer 
having included certain items, which the Assis- 
tant Commissioner on appeal excluded, the Com. 
missioner in revision directed the re-aesessment 
merely with a view to the restoration of the ori- 
ginal assessment made by the Income-tax Officer 
after inclusion of those items of income. The view 
taken was that the order of the Commissioner 
was intended to result in the assessment as 
passed by the Assistant Commissioner being 
enhanced. 

[22] I think the logical basis of these decisions 
.is that it is not the assessment of the Income- 
tax Officer which is the assessment finally made, 
since it is subject to appeal. It is the assessment 
made on appeal that is the final assessment. 
Therefore, the order made on revision, while pur¬ 
porting to restore the original order, is in reality 
imposing a new final assessment. This cannot be 
called merely a restoration erf an order since the 
order restored was not final; the final assessment 
being that made on appeal, the revisional assess* 
ment intended to replace it as a final assessment 
must be regarded as an enhancement. It is re- 
opening of the final assessment, and, as the Privy 
Council has said in Commr. of Income-tax, Bom¬ 
bay Presidency d Aden v. Khemchand Bamdas, 


6 I. T. B. 414:(A. I. B. (25) 1938 F. 0.175), the final 
assessment cannot be re-opened except under 
88. 34 or 85 (sections 26 or 27) and within tbel 
period of limitation under those sections. 

[23] The learned Advocate.Generars last^ 
argument is based upon a slight difference in the 
wording of s. 33 of the pre.l939 Income-tax Act 
as compared with 8. 24, Agricultural Income- 
tax Act. In sub-s. (3) of S. 24 there is a provi. 
sion that any order passed in revision shall be 
final subject to any reference made to the High 
Court under S. 25. Upon this basis, it is argued 
that since the Act attaches finality to the revi- 
sional order, it must be inferred that the appel- 
late order is not to be regarded as final. Tbie 
inference, however, by no means necessarily 
follows. The word *'fioal*’ is constantly used in 
legislation where absolute finality is not made, 
but finality subject to an exception. The pro¬ 
vision in S. 24 is itself an example of this 
since it does not say that the revisional order 
shall be absolutely final, but only final subject 
to a reference made to the High Court. In exactly 
the Eame way, it could have been said in S. 22 
that the appellate order would be final subject 
to anything done in revision, and the failure to 
do GO does not mean that it has not that limited 
finality; for, it is perfectly possible for limited 
finality to attach both to the appellate order and 
the revisional order. The correctness of this view 
is, I think, easily demonstrated by reference to 
the provisions of the Income-tax Act already 
under notice. There is no provision in the Act 
making an assessment order under 8. 23 (4> 
final. There is merely a provision in S. 80 that 
no appeal shall lie in respect of an assessment 
made under S. 23 ( 4 ). Yet the Privy Council in 
Commr. of Income tax, Bombay Presidency 
and Aden v. Khemchand Bamdas, 6 I. T. R. 
414 ; (A. I. B. (25) 1938 P. c'. 176), expressly held 
that the assessment under S. 28 (4) was a final 
assessment which could only be re-opened under 
Ss. 84 and 85, simply because no appeal lay. 
Their XiOrdships expressly said that because no 
appeal lay the assessment had become final and 
conclusive. The power of revision was there, but 
their Lordships did not bold that there was any 
lack of finality on that account. On exactly the 
same reasoning it must be held that, where there 
is an appeal, then the appellate order from which 
there is no further appeal, must be final and 
conclusive despite the existence of the power of 
revision, and the fact that there is a provision 
that the revisional order also will have its own 
finality subject to its own condition in no way 
prevents the attachment of its finality to the 
appellate order, since, as I have said, both can 
have a limited finality; neither has an absolute 
finality. I can find nothing in the Act which 
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would justify refuaiDg to attach to the appellate 
order the tioality which, the Privy Couocil 
held, attached to the order under the Income, 
tax Act One must agree with the learned 
AdvoQatd.Qoneral that having regird to the 
decision of the Privy Coanoil in Eajendra 
Nath V. Commr. of Income iax, 61 I. A. 10 : 
(A. I. R. (ai) 1934 p. c. 30), until a final assess¬ 
ment has been made, there can be no question of 
any income escaping assessment, and S. S6 has 
no application. But 1 do not agree with him that 
assessment had not been finally made by the 
appellate authority merely because S. 84 has 
attached a conditional finality to the revisional 
order. The order on appeal was final assessment 
subject to revision just as the revisional order 
involves >a final assessment subject to reference 
to the High Court. The learned Advocate Qene. 
ral himself insists upon the finality of the revi. 
sional order despite its being subject to any refe- 
rence. The assessee is equally entitled to insist 
upon the finality of the appellate order subject 
to the power of revision. 

I [24] I would answer the first question in the 
negative. 

[S5] The second question, I think, presents no 
difficulty. The assessee himself originally treated 
this sum as income, because he claimed that 
under S. 6 he was entitled to deduct it from his 
income. Inolasion and deduction imply that it is 
first to come in as inoome, and then to go out. 
This also seems to be in accordance with the 
scheme of the Act. The sum in question undou. 
btedly came in as a part of the agricultural 
income within the definition in S. 2 . Section 6 
says that the agricultural income mentioned in 
snb-ol. (i) of cl. (a) of S. 2 shall be ’’deemed” to 
be the sum realised in the previous year on 
account of agricultural income mentioned in the 
said 8Qb>ol. (1) "after making the following de- 
dnotions”; and a large number of permissible de- 
duotions are specified. It is now settled, however, 
that the sum with which we are concerned in this 
case does not fall under any of these beads forde- 
duotion. The wording used in 8. 6 implies that, 
though the nett sum after the deductions have 
been made is to be taken as the agricultural 
income, that is not in fact the agricultural 
income. The actual agricultural income is the 
gross, inolnsive of the earns which may be de« 
ducted, otherwise the word ’’deemed” would not 
have been used. Even if upon this wording we 
have to deem the sums deducted as not forming 
part of the income, 'Ibere is no question of any 
deductible sum in the case before us. The sum is 
actually and also in the eye of the Legislature, 
part of the income for the purpose of tax. 

[ 26 ] Beliance is placed upon the Privy 
OoonoU decision in Baja Befoy Singh Du- 


dhtiria v. Commissioner of Income-tax, Bengal, 

(1933) 1 I. T. B. 135;(A. I. It. (20) 1933 P. 0. 146). 
But that was a case of a quite different charac¬ 
ter, and the basis of the decision that the amount 
charged for maintenance of bis step-mother was 
not part of the income of the assessee was based 
upon the fact that this was a charge upon the 
estate prior to the assessee succeeding to it, so 
that in a way ho took the tstato subject to tho 
charge, or reduced by the amount of the charge. 
In the present case the owner of tho estate merely 
allowed the rents to fall into arrear, and when a 
rent decree was obtained against the estate the re¬ 
ceiver borrowed money to satisfy the decree. The 
fact that the debt became a charge on the estate' 
forms no ground for holding that the interest' 
which bad to be paid on that debt never became 
income of (be estate. It was, on the contrary, an 
obligation charged upon the income, and payable 
from the income. 

[27] The answer (o the second questioq, in my 
opinion, is, therefore, that the amount of the 
interest due on the loans was income of the 
estate and assessable in the hands of the receiver. 

[ 28 ] Tbongb the second question is answered 
against the assessee, since the answer to the first 
question in his favour the income has finally 
escaped assessment for the year under considera¬ 
tion. The assessee is, therefore, in my opinion 
entitled to bis costs of this reference, which I 
would assess at Bs. 260 inclusive of the sum of 
Bs. 100 in deposit. 

Agarwala C. J.—I agree. 

D.H. Answers accordingly. 

A. I. R. (86) 1949 Patna 428 [C. N. 123.) 

SlNHA AND NaBATAN JJ. 

Tunni Lal Pathak and another—Plaintiffs 
—Appellants v. Shanker Lal Parbatia and 
others — Defendants — Respondents. 

First Appeal No. 517 of 1946, Decided od 16th 
February 1949. 

Court'fees Act (1870), S. 17—Distinct subjects— 
Application by T and B for leave to sue in forma 
pauperis—Death of B before disposal of application 
—Application rejected — T allowed to pay court* 
fee on moiety of his share—Later B'a widow ap¬ 
plying for being added as plaintili—Her prayer al- 
lowed—She, held, ought to pay court-fee separately 
on value of her moiety share—Order demanding 
payment of difference between court>fee payable on 
value of entire properly and court-fee already 
paid by T held wrong. 

In Eome oases subject may be eguivalent to cause of 
action but in others it may not be so. Distinct causes of 
action cannot form one subject. But the converse is not 
necessarily true. [Para 3} 

Two persons T and B filed an application for leave 
to sue in forma pauperis but before the application 
could be disposed of B died. Ultimately the application 
was rejected and T was granted permission to pay coart- 
fee on the value of bis moiety share in the property in 
dispute and the plaint was treated as in respect of hfs 
own interest in that property. The suit was registered on 
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payment of oourt^fee by him. Later B's widow made an 
appIioatioD for being added as plaintiff to tbe sait. Her 
prayer was allowed and she was called upon to pay court- 
fee on her moity share in tbe property in dispute : 

Held that though the plaint was written on one 
paper, really there were two plaints on similar allegations 
one by T in respect of bis moity share and other by B's 
widow in respect of her husband’s moiety share. Thus 
tbe two plaints were really two different subjects within 
the toeaning of S. 17. Court-fee was payable by B’s 
widow separately on the value of her moiety share in 
the property in dispute and tbe order calling upon her to 
pay tbe difference between the court'fee payable on the 
entire value of the property and the amount already 
paid by T was wrong : Case law referred. [Para 3] 

Annotation : (’44-Com.) Court-feee Act, S. 17 N. 2 
Ft. 8. 

Lai l^arayan Sinha, K. N. Frrma, S, P. Singh 
and Pretn Lai — for Appellants. 

Lakshmi Narain Sxnha and A. K. Prasad — for 

Bespondente. 

Ocvernmenl Advocate — for the Revenue. 

Judgment. — This is a court-fee matter. 

[2] It appears that two persons, Tunni Lai Pa- 
tbak and Bissl Lai Patbak, filed an application 
for leave to sue in forma pauperise, but before 
tbe application for leave to sue as a pauper was 
disposed of, Bissi Lai died. Ultimately, on the 
I8tb December 1944, tbe application of tbe 
survivor of tbe two applicants to sue as a pauper 
was rejected. Tunni Lai’s application for leave 
to sue as a pauper having been rejected be was, 
in tbe usual course, granted permission to pay 
court fee on tbe value of bis moiety share in tbe 
property in dispute, and tbe plaint was treated 
as in respect of bis own interest in that property. 
Tbe suit was thus registered on payment of court- 
fee on 6th January 1946. On 13th January 1946, 
Tunni Lai made an application to add Mt. 
Annapurna Dai, Bissi Lai’s widow, as a party, 
defendant to tbe suit. That prayer was refused 
by tbe Court on 22nd August 1945. On 28tb August 
1946, Mt. Annapurna Dai made an application 
for being added as a plaintiff to tbe suit. Her 
prayer was allowed, and she was called upon to 
pay court-fee on her moiety share in tbe property 
in dispute. But, instead of demanding court- 
fee separately on tbe value of her moiety share in 
tbe property in dispute, tbe office of the Court 
below demanded court-fee from her on tbe basis 
that tbe suit was treated as one for tbe entire 
property, and she was called upon to pay tbe 
difference between the court-fee payable on the 
entire value of tbe property minus tbe amount 
already paid by Tunni Lai. 

[Si Tbe learned Stamp Reporter in this Court 
has repoi^ted, and, in our opinion, rightly, that 
Ubis basis for realisation of court-fee in the Court 
below was wrong. He has relied upon the decision 
of tbe Taxing Judge in tbe case of Mushi Lacli* 
mi Narayan Lai v. Bhupendra Prasad Sukul, 
22 pat. 276; (A.I.B. (80) 1948 Pat. 356). It should be 


noted in this case that tbe Court bslow bad order- 
ed that tbe lady would be deemed to have filed 
her suit on tbe date she was allowed by tbe Court 
below to be added as a co-plaintiff. Thus though 
tbe plaint is written on one paper, really 
there are two plaints on similar allegations, one 
by Tunni Lai in respect of bis moiety share, and 
the other by tbe lady Mt. Annapurna Dai, 
in respect of her husband’s moiety share. The 
two plaints in the eye of law, according to the 
directions of tbe Court below, would be deemed 
to have been filed on two different dates also. 
Hence, they are really two. different subjects with¬ 
in the meaning of S. 17* Court-fees Act. It 
has been contended that tbe claim of tbe two 
plaintiffs, though distinct, is based on tbe same 
cause of action, and, as it bos been held by this 
Court that tbe word ’’subject*’ is equivalent 
to ’’cause of action", S. 17, Oourt-fees Act should 
not be invoked in tbe present case. It is true 
that in the earlier decisions of this Court, for 
example, Nauratan Lai v. Wilford Josaph 
Stephenson, 4 P.L.J. 196 : (a. i. r. (9) 1922 Pat. 
359.) Natvab Waziri Begum v. Shashi Bhushan 
Bat, 2 pat. 874 : (a. i. b. (11) 1924 pat, 77), 
Mahant RamNarain Gir y^Gauri ShankarLal^ 

7 Pat. 402 :(a. I. B. (16) 1928 Pat. 274) and Mt. 
Siabati v. Sibsahai, 23 Pat. 676 : (A. I R. (31), 
1944 pat. 367), it bas been held that "subject" 
in s. 17, Court-fees Act. means ’’cause of action". 
But those cases cannot be taken as an authority 
for the proposition that the one is synonymous 
with the other. As a matter of fact, it bas been 
held in a number of decisions of this Court and 
of other High Courts that the word "subject" in 
this section is not capable of precise definition— 
see in this connection llaru Bepari v Boy 
Kshitish Busan Roy Bahadur, 39 c. W. N. 
1146-63 cal. 163 : (A. I. B. (22) 1935 Cal. 673) 
which bas been followed by Rowland J. sitting 
as the Taxing Judge in the case of Ramadhin 
Singh v. Baijanath Pd.iSingh, A. I. R. (30) 
1943 pat. 356 : (209 i.o. 630). In that case, his 
Lordship bas made the following relevant obser- 
vatioDS : 

**It will be enoQgb for me to say that I entirely agree 
with the learned Calcutta Judges in (he view that ‘sub* 
jeot’ in S. 17 is not the same as ‘cause of action’ that 
on the one band it is difficult to see how distinct causes 
of action can ever be one subject within tbe meaning 
of S. 17, while on the other band it is possible for a suit 
based on one cause of action to embrace more than one 
subject within (he meaning of the section, and it will be 
sufficient for tbe determination of this reference if I 
express my clear conviction ^at separate claims to 
relief are ordinarily to be considered as separate and 
distinct subjects.” 

Hence, in some cases—it musfc depend on the 
facts and ciroamstances of each individual case 

_ " subject” in 8.17, Oourt-fees Act, may 

be equivalent to "cause of action". But in other 



neoessartly true. 

[ 4 ] The stamp report is, therefore, accepted, 
and the appellant given three months’ time to 
make good the deficit. Failing deposit of the de- 
ficit court fee within that time, the memo of 
appeal, in so far as it relates to the interest of 
Bit. Annapurna Dai, will stand rejected without 
further reference to a Bench. 

D. H. Order accordingly. 
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.imtnnddm and another — Appellants v. 
Bamkhelawan Singh — Bespondent. 

A. F. O. 0. Mo. 236 of 1946, DdCided od 23rd January 
1948, from order of SuhJudge, Arrab, D/- 25th May 
1946. 

(a) Muhammadan law — Dower — It is debt — 
Widow ranks along with other creditors of her 
deceased husband — Widow in possession of 
husband's property, lawfully and without force 
or fraud, in lieu of dower — She is entitled to 
retain it as against heirs and other creditors of 
husband till her dower debt is satisfied — Nature 
of her right of possession explained. 

The dower ranks as a debt, and the widow Is eotitledt 
along with other creditors of her deceased husband 
to have it satisfied on bis death out of his estate : 
her right, however, is no greater than that of any 
other anseoured creditor, except that when she is 
in possession of the property of her deceased husband, 
having lawfully and without force or fraud obtained 
such possession in lieu of her dower, she is entitled as 
against the other heirs of her husband and as against the 
creditors of her husband to retain that possession nntil 
her dower is satisfied : 6 M. 1. A. 211 (P. 0.) ; 14 
M. 1. A. 377 (P. C.) ; A. I. B. (3) 1916 P. C, 46 and 
A. I. B. (12) 1925 P. C. 63. Rel. on. [Para 3] 

The right of the widow is essentially different from 
that of a mortgagee (usufruotuary or other); it is 
not a lien or charge in the strict sense of the term. 
The right to hold possession does not give the widow 
any title to the property; the title to the property is 
in the heirs including, of course, the widow. The 
VKdow has, therefore, no right to alienate the property 
except to the extent of her own share, and if the widow 
gives up possession, she loses her right to remain in 
possession: A. 1. B. (12) 1925 P. C. 63, Rel. on. 

[Para 3] 

(b) Muhammadan law—Dower—Widow in pos¬ 
session of deceased husband’s property in lieu of 
her dower debt —■ Widow gifting away property as 
absolute owner to her step-sons absolutely and 
transferring possession - Gilt held did not take 
effect as transfer of absolute interest — Gift held 
was not gift of right to hold possession till payment 
of dower debt — Possession of donees held was 
possession as heirs—Widow having lost her right 
of possession, decree against deceased owner held 
could be executed against the property in bands of 
donees as heirs. 

A Muhammadan widow who was lawfully in posses* 
sioQ of the property of her deceased husband in lieu 
of her dower debt, gifted away the property to her 
step SODS. In the deed of gift it was stated that the 
exeoutant. for the services rendered to her by the 
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donees, gave away in gift the entire right to realize the 
dower debt In reepeCI of the entire one kita bouse 
together with the land and materials appertaining 
thereto, valued ui Its. TOO. It was further stated that 
the house was owned and poesesrcd by the executant 
without anybody's interference or co-partnerabip In 
lieu of tbe dower debt. Then followed a very signiiicant 
statement. “It is requisite that the dories should enter 
upon possession of tbe gifted property as absolute pro¬ 
prietors like me in njy place, and use it in iiny nianner 
they like, and get their names recorded in ihe kbas 
mabal and inuDicipal oflico and wherever it may be 
necessary. All tbe rights and title which, I, tbe exe¬ 
cutant, bad in tbe gifted property, have, from this day 
forward, passed on to the donee?;'' 

Beld, construing tbe document as a whole, that the 
dooumeut really purported to transfer tbe property 
itself, the absolute interest of the widow in tbe house 
as tbe document put it. There was no mention in the 
document of any transfer of tbe widow's right to 
retain possession till her dower debt was paid. Tbe 
deed of gift as a whole showed beyond doubt that the 
widow thought, wrongly no doubt, that ebe was the 
absolute owoer of tbe bouse, and she purported to give 
away that bouse as absolute owner to her step-sons. 

Bdd further, that sinoe she could not in law make 
a transfer as absolute owner, tbe transfer of tbe absolute 
interest failed to take efiect. It could not, however, be 
coertonded that because tbe deed failed to eQect a 
transfer of tbe absolute interest with which they pur¬ 
ported to deal, it operated to transfer tbe widow's dower 
debt and her right to bold possession of tbe lands till 
that debt was paid. As soon as tbe widow gave up 
possesBion of the bouse, she lost her right to bold pos¬ 
session of it. As soon as the dooees got possession of 
the house, their possession was as heirs of their deceased 
father and not as donees nnder the deed of giff: A.I.R. 
(12) 1925 P. C. 63. Rel on. [Paras 4 A 6] 

Consequently, the decree obtained against tbe deceas* 
ed father of the donees ooald be executed against the 
property (6ub]ect*matter of tbe gift) in the hands of tbe 
donees, ns hoirs of the deceased father. [Para 6] 

(Qtuere :—If the deed of gift bad purported to transfer 
either the right to bold possession till the dower debt 
was paid or tbe dower itself, whether the right of the 
widow to hold possession until dower debt is paid, is 
transferable) : A. 1. R. (10) 1923 Pat. 72 ; A. I. R. (10) 
1923 Pat. 33; A. I. R. (10) 1923 Pat. 153; A. I. R. (14) 
1927 Pat. 20 and A. I. R. (15) 1928 Pat. 224, Ref. 

[Para 5] 

(c) Civil P. C. (1906), S. 11 — Muhammadan 
widow in possession ot property of her deceased 
husband in lieu of dower debt—Execution of decree 
obtained against husband, against property — 
Execution dismissed on ground that widow was 
entitled to retain possession as long as her dower 
debt was not paid — Widow giving up possession 
in favour of heirs of her husband — Another exe¬ 
cution taken out against same property in hands 
of heirs — Previous decision held did not operate 
as res judicata. 

A decision in execution of a decree obtaioed against 
a person, against his property in the bands of his 
widow, in lieu of her dower debt, that she was entitled 
to retain possession as long as her dower debt was not 
paid and that exeoution could not be taken out against 
the property, does not operate as les judicata in a sub¬ 
sequent execution, of the same decree by tbe same 
decree-holder, against the same property coming into 
possession of tbe sons as heirs of the deceased judgment- 
debtor. The previous decision was no decision that the 
right of tbe heirs was extinguished for all time to come, or 
that they would have no right to recover at some future 
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time and under wholly altered ciroamstaDces. As long 
as tbo widow remained in possession, she was entitled 
to retain possession until her dower debt was paid. If; 
however, she voluntarily gave up possession, and the 
heirs took possession, they would at once become liable 
under the decree passed against their deceased father. 

[Para 7] 

Annotation : (’44-Com.) Civil P. C, S. 11, N. 7. 

(d) Civil P. C. (1908), O. 21, R. 17 (1), (2)_ Exe¬ 
cuting Court allowing decree-holder to withdraw 
execution petition and re-file same after removing 
defects — Execution application re-filed after re¬ 
moving defect—Petition should be deemed to have 
been filed on date when it was first filed—Limita¬ 
tion Act (1908), Art. 182, 

An exeoution was struck oS on 22ad July 1941. 
Another execution was taken out on 2l8t July 1944. 
The petition was defective in some particulars. The 
deoree'holder withdrew the petition, with the permis' 
sion of the Court. It was represented on 13th July 1945 
after removing the defects. The judgment-debtor object¬ 
ed that the petition was barred by time : 

Eeld that under O. 21. B. 17 (1) (2), the execution 
Court was entitled to allow the amendment. The 
amended petition was in accordance with law and 
should be deemed to have been presented on the date 
when it was first presented, i. e., on 21st July 1944. 
The petition of 13th July 1945 was therefore not time- 
birred : A. 1. B. (23) 1936 Mad. 613 and 17 AU. 106 
(P.O.), Disting. [Para 0] 

Annotation : ('44-Oom.) Civil P. C., 0. 21, B. 17, 
N. 3 ; (’42-Com.) Limitation Aot, Art. 182, N. 86at 

Dr. Qaai Narul Hasan and S. C. Mukherji — 

for Appellants. 

Harinandan Singh — for Respondent. 

Das J, —This appeal by two of the judgment- 
debtors, Aminuddin and Moinuddin, sons of one 
Abdul Eacim, deceased, arises out of an execu¬ 
tion proceeding in respect of a decree for money 
obtained by the respondent decree-hdlder against 
the heirs of the said Abdul Karim, the decree 
being enforceable against the heirs to the extent 
of the assets of the deceased in their bands. 1 
propose to indicate at once the questions which 
arise for consideration and then state the facts 
so far as they are relevant, before proceeding to a 
detailed coneideration of these questions. The ques¬ 
tions are: (i) what is the proper construction of a 
deed of gift, dated 5tb January 1941, executed by 
Mt. Bibi Mariam, widow of Abdul Karim, in 
favour of the two appellants; (2) if on a proper 
construction the deed of gift aforesaid is a trans¬ 
fer of the widow’s right to unpaid dower and to 
retain possession in lieu thereof, is such right 
transferable; (3) if the present execution is barred 
by the principle of res judicata’, and ( 4 ) if it is 
barred by time. The facts so far as they are re¬ 
levant for the first two questions are stated in 
the succeeding paragraph, and I shall state the 
relevant facts for the remaining two questions 
while dealing with them. 

[ 2 ] The undisputed facts are that Abdul Karim 
executed a bundi in favour of the respondent 
firm, and died leaving bis widow Bibi Mariam 
(being his first wife), two sons (the appellants 


before us) and two daughters, being his children 
from a second wife. The firm sued the aforesaid 
heirs of Abdul Karim, and obtained a decree for 
Bs. 6000 and odd plus interest, the decree directing 
that the heirs would be liable only to the extent of 
the assets of the deceased inherited by them. The 
decree was put in execution in Execution case 
NO. 221 of 1935 against the said heirs, and several 
houses were sought to be sold. The widow Bibi 
Mariam objected to the exeoution on the ground 
that she was in possession of the properties of her 
husband, lawfully and without force or fraud, in 
lieu of her dower and was entitled to retain such 
possession until her dower debt, which was stated 
to be BS. 40,000 and two gold mohurs, was paid. 
This objection prevailed, and in an appeal from 
the decision of the learned Subordinate Judge 
this Court held that the dower debt was as claim¬ 
ed by the widow, who was entitled to retain pos¬ 
session of the properties until the dower was 
paid and it would be of no advantage to the 
deoree-holder to direct that be be permitted to put 
the property to sale subject to the encumbrance 
of the dower debt. This was in 1938. Then, on 
6tb January 1941, Bibi Mariam executed a deed of 
gift in favour of the appellants, her two step-sons, 
in respect of one of the houses, the other houses 
having been transferred previously. In 1941 and 
then in 1944.45 the decree-holder again levied exe¬ 
cution, and in the last execution case, No. 69 of 1945, 
out of which this appeal has arisen, the decree- 
holder sought to attach and sell the bouse the pos¬ 
session of which Bibi Mariam had given\ip in favour 
of the appellants as a result of the deed of gift 
aforesaid. The appellants have raised the objeo- 
tioD that they are in possession of the bouse as 
donees and not as heirs of Abdul Karim; there¬ 
fore, the bouse is not liable to be attached or sold 
in exeoution of the decree. They have also plead¬ 
ed the bar of limitation. By his order, dated 
26tb May 1945, the learned Subordinate Judge has 
held that the present exeoution is not barred by 
limitation; be has further held, on the strength of 
certain decisions of this Court, that the widow’s 
right to retain possession in lieu of dower is 
not transferable, and the appellants are now in 
possession as heirs of Abdul Karim. It is against 
this order of the learned Subordinate Judge that 
the appeal is directed. 

[3] The way the case was presented before the 
learned Subordinate Judge did not lead him to a 
consideration of the question of the nature or 
proper construction of the deed of gift, dated 6tb 
January 1941, and the learned Subordinate Judge 
appears to have proceeded on the assumption 
that the deed of gift conveyed to the donees the 
widow’s right to remain in possession of her bus- 
band’s property in lieu of her dower debt. The 
two decisions on which the learned Subordinate 
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Judge baa relied are reported in Ram Prasad 
Singh and othsrs y. ML Btbi Ehodaijatul 
Kubra and others, A. I. R. (3l) 1944 pat. 163 : 
(ai3 I. c. 306) and Abdul Samad v. Alimuddtn 
and others, a. l. R. (31 ) 1944 pat. 174 : (22 pat. 
760). On these two decisione, the learned Sub¬ 
ordinate Judge held that the widow’s right was 
not capable of alienation, and the appellants 
bad acquired no interest in the property by 
virtue of the gift from their step-mother. Dr. 
Qazi Nazrul Hasan appearing for the appellants 
has subjected this tinding of the learned Subordi- 
nate Judge to very severe criticism, and has con¬ 
tended that there are other decisions of this Court 
as well as of other High Courts in which the 
widow’s right to remain in possession in lieu of 
her dower debt has been held to be transferable. 
1 shall presently refer to these decisions, as well 
as to the well-known deoision of their Lordships 
of the Judicial Committee in Maina Bibi and 
others v. Chaudhuri Vakil Ahmad and others, 
63 I. A. 146 ; (A. I, R. (13) 1926 P. O. 63). I shall 
refer to those decisions not with a view to deciding 
the question if the widow’s right to retain posses¬ 
sion in lieu of her dower is transferable or not; 
because in the view which we have taken of this 
appeal that question does not fall for decision in 
the present case. I shall refer to those decisions 
in support of my view (here I am speaking for 
myself personally) that if the question as to the 
transferability or otherwise of the widow’s right 
required decision in this case, I would have felt 
it necessary to refer this case to a larger Bench 
in view of the conflicting decisions on the subject 
and the doubt expressed by their Lordships of 
the Judicial Committee in Maina BihVa case, 62 
I. A. 146 : (A. I. B. (19) 1926 P. C. 63). I consider 
that the correct way of approaching this case is 
to decide flrst the nature of the gift made by the 
widow: in other words, to construe the deed of 
gift flrst in order to And out what the widow has 
given to her two step-sons. Before I consider 
that question, however, it is necessary to clear 
the ground by explaining the nature of the right 
which the widow has in her husband’s property 
for payment of her dower debt. This question has 
been the subject of several decisions of the Privy 
Council, and it may now be taken as settled that 
the dower ranks as a debt, and the widow is 
entitled, along with other creditors of her deceas¬ 
ed husband, to have it satisfied on bis death out 
of his estate: her right, however, is no greater 
than that of any other unsecured creditor, except 
that when she is in possession of the property of her 
deceased husband, having "lawfully and without 
force or fraud” obtained such'possession in lieu of 
her dower, she is entitled as against the other 
heirs of her husband and as against the creditors 
of her husband to retain that possession until her 
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dower is satisded (see Afneeroon-Nissa and 
others v. Moorad oon-L^ issa and others, 6 M I. A. 
211 (P.O.);i!U'f. Beebee Bachun v. Sheikh Hamid 
Bossein, 14 M.i. A. 377:(io Bong. l. r. is i-. c.); 
Hamira Btbi and others v. Zidaida Bibi and 
others, 43 r. A. 204 : (a. i. r. O) loie p. o. 46) 
and Maina Btbi and others v.Chaudhuri Vakil 
Ahmad and others, 52 l. A. 145 :(a. I. R. (ij) 1926 
P. 0. G3). There are a largo number of Indian 
decisions on the question to which it is nob noces- 
sary to make any reference. The right of the 
widow to retain possession of her husband’s estate 
in lieu of dower has given rise to many subsidi- 
ary questions on m(wt of which there has been 
divergence of judicial opinion in the various 
High Courts of India at one stage or another. 
Some of the subsidiary questions are: (a) whe- 
ther it is necessary, to entitle the widow to retain 
possession of her husband’s property, that the 
possession should have been obtained by her not 
only "lawfully and without force or fraud,” but 
also with the express or implied consent of the 
husband or his other heirs (see Beeju Bee w.Syed 
Moorthuja Sahib and others, 43 Mad. 214 : 
(a.I.R. (7) 1920 Mad. 6G6 F.B.) and the cases there 
cited): (b) whether the right of the widow to hold 
and retain possession is a mere personal right 
and, therefore, not transferable by sale, gift or 
otherwise (see the observations in Hadi Ali v. 
Akbar Ali, 20 ALL. 262 : (1898 A. W. N. 32); 
Muzafjar Alii Khan and others v. Parbati 
and another, 29 all. 640 : (4 A. L. J. 521), and 
the recent decision of this Court in Shaikh 
Mohammad Zobair v. Mt, Bibi Sahidan and 
others, A. I. R. (29) 1942 Pat. 210 : (20 Pat. 798); 
and (o) whether the right of the widow is of the 
nature of property or an actionable claim which 
is both heritable and transferable (see the observa¬ 
tions in Amir Hasan Khan v. Muhammad 
Nazir Basan, 64 ALL. 499 : (A. i. r. (19) 1932 
ALL. 345) I Abdul Wahab Khan v. Mushtaq 
Ahmad Khan and others, A.I.R. (31) 1944 all. 
36 : (i. L. R. (1944) ALL. 68) and the oases cited 
therein). Fortunately for us, these questions need 
not be decided in this case, in the view which we 
have taken of this appeal. It is sufficient to state 
that it is now settled that the right of the 
widow is essentially different from that of a 
mortgagee (usufructuary or other); that the 
right is not a lieu or charge in the strict 
sense of the term. It is also well settled that the 
right to bold possession does not give the widow 
any title to the property : the title to the pro¬ 
perty is in the heirs including, of course, the 
widow. The widow has, therefore, no right to 
alienate the property except to the extent of 
her own share, and if the widow gives up posses¬ 
sion, she loses her right to remain in possession. 
These propositions are now well settled by the 
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decision in the Maina BihVs case. 52 I. A. 145: must be put upon it which will be a reasonable 


(A. I. R. (12) 1925 P. C. 63) where their Lord- 
ships have made the following observations 
regarding the right of the widow to assign both 
her dower debt and her right to hold possession 
of her husband’s estate until that debt was 
paid: 

“It iB doubtful whether she could have done either of 
these things but however that may be, it is clear she, 
in fact, never purported or attempted to do either of 
them. On the contrary, on those deeds she describes 
herself as the absolute owner of the property of her 
deceased husband, and purports to convey that absolute 
ownership to her donees. There is no ground for the 
contention, if it has been really put forward, that be¬ 
cause these deeds fail to eSect a transfer of the absolute 
interest with which they purport to deal they operate 
to transfer the widow’s dower debt and her right to 
bold possession of the lands till that debt is paid. By 
giving up the possession of the lands, as in her deeds 
she alleges she has done, she has undoubtedly lost her 
right to hold the possession of them.’* 

[ 4 ] I now proceed to examine the deed of 
gift dated 6 January 1941, in the light of the 
settled principles referred to above as respects 
the right of a Mabomedan lady to bold and re* 
tain possession of her husband’s sstate in lieu 
of her dower debt. In the very first page of the 
document the gifted property is mentioned as 
*'one kita 16 annas house together with the land 
and all the materials appertaining thereto 
situate in Tari Mabala, one of the quarters of 
the town of Arrah”. The value of the gifted 
property is mentioned as Rs. 700 only, namely, 
the value of the house. After mentioning the rea¬ 
sons for executing the deed of gift, it is mentioned 
as follows : 

'*Tberdfore, I, the executant, have felt a hearty 
desire to gift away the bouse epeoiried below to the 
aforesaid persona in lieu of their faltbful.aervice render¬ 
ed to me.” 

Then follows a olause which says that the exeou- 
tant in the enjoyment of proper senses, without 
any pressure and coercion, etc., gave away in gift 
the entire right to realize the dower debt in respect 
of the entire one kita house together with the land 
and materials appertaining thereto,valued at Rs. 
700. It ii further stated that the house was owned 
and possessed by the executant without any¬ 
body’s interference or co-partnership in lieu of 
the dower debt. Then occurs a very significant 
statement which I must quote in full : 

‘It iB requisite that the olaimants-donees should enter 
upon possession of the gifted property as absolute pro- 
pdetors like me in my place, and use it in any ™anner 
they like, and get their names recorded In the Khp 
Mahal Muolcipal office and wherever it may be 

necessary. All the rights and title which, I, the execu¬ 
tant. had in the gifted property, have, from this day 
forward, passed on the olaimanls. 

Then follow the details of the house in a sche¬ 
dule. It is a well known principle of cons- 
truction that an instrument or document must 
be construed as *a whole, and that construction 


one and will give effect to all the parts of it. i 
forbear to cite authorities in support of thia 
well-known principle, lest I should lay myself 
open to the charge of pedantry. I need only 
refer to the decision of their Lordships of the 
Judicial Committee in Deputy Commissioner of 
Rae Bareli v. Lai Rampal Stnght 12 I. A 1: 
(It cal. 237 p. 0.) given so far back as 1884. 
Applying that test to the construction of the 
deed of gift, it is clear to me that the docu¬ 
ment really purported to transfer the property 
itself, the absolute interest of the widow in the 
house as'the document puts it. There is no men- 
tion in the document of any transfer of the 
widow’s right to retain possession till her dower 
debt is paid. The document clearly states that 
It is the bonee which is being gifted away and 
that the donees will have the seme absolute 
interest as the donor bad in the property. Dr. 
Qazi Nazrnl Hasan has laid great emphasis on 
that part of the document which says that the 
executant gave in gift the entire right to realize 
the dower debt, and has contended that this 
shows that the right to realize the dower debt 
was being transferred. It is worthy of note, 
however, that the clause referred to by Dr. 
Qazi Nazrul Hasan is limited by the words 
which follow the clause, namely, "in respect of 
the one kita house together with the land and 
materials, etc. valued at Bs. 700". It is also 
worthy of note that in the grounds of appeal 
preferred by the appellants the first ground 
states as follows : 

“For that what was transferred under the deed of 
gift, dated 5th January 1941, was the eecurlty, not the 
dower debt Itself the transfer of purity l^lng a valid 
transfer, the order under appeal is illegal.” 

I do not wish to suggest for one moment that in 
construing the document the grounds of appeal 
shonld be taken in aid. I am mentioning the ground 
of appeal in order to show that at the time when 
the appeal was filed, the suggestion on behalf of 
the appellants was that the deed of gift in their 
favour was not a transfer of the dower debt-a sug¬ 
gestion which is exactly opposite of what Dr. Qazi 
Nazrul Hasan now contends. If the document 
purported to convey the right to realize the 
dower debt, one would hardly expect Rs. 700 to 
be mentioned as the value of the gifted property. 
In my judgment, the deed of gift as a whole 
shows beyond doubt that the widow thought, 
wrongly no doubt, that she was the absolute 
owner of the house, and she purported to give 
away that house as absolute owner to her step 
SODS. On this construction of the deed of ^it 
the present case is fully covered by the deoimon 
of their Lordships of the Judicial Committee 
in Maina Bibiks case, 62 i. a. 145 : (A. I. B- 
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(la) 1986 r. C. 63). There nJso. the deeda of gift 
purported to oouvey abaolute owoerabip to the 
dooeea. Their Ijoidsbipa said that there was no 
ground for the contention that beoauee the deeds 
failed to effect a transfer of the abaolnte inter, 
est with which they purported to deal, they ope. 
rated to transfer the widow’s dower debt and 
her right to hold possession of the lands till that 
debt was paid. Their Lordships further observed 
.that by giving up the possession of the lands 
the widow undoubtedly bad lost her right to 
hold the possession of them. In the case before 
us also. Bibi Mariam purported to convey abso. 
lute ownership of the house to her sons. She 
could not do so in law. and the deed of gift can. 
not be said to operate to transfer the widow's dow¬ 
er debt and her right to bold possession till that 
debt is paid. As soon as the widow gave up pos. 
session of the bouse, she lost her right to hold 
possession of it. The two appellants are undoubt. 
edly some of the heirs of deceased Abdul Karim. 
As soon as they got possession of the house, 
their possession was as heirs Jof Abdul Karim 
and not as donees under the deed of gift afore- 
said. 

I6l Dr. Qazi Nazrul Hasan has referred us 
to a large number of decisions. He has partiou- 
larly referred to dve deoiaions of this Court in 
which it has been held that the widow's right to 
hold possession until her dower debt is paid is 
transferable : there has been some oonfliot whe¬ 
ther it is transferable with or without the dower 
debt, a oonfliot which need not be gone into 
the present case, as in our view the deed of gift 
does not purport to transfer either the right to 
hold possession till the dower debt is paid or 
the dower itself. The five decisions on which 
Dr. Qazi Nazrul Hasan has relied are : Seikh 
Ahdur Rahman v. Seihh Walt Mokamadt 9 Pat. 
75 : (a.LB. do) 1923 Pat. 73), Mi. Bibi Mak- 
bulunnissa and another v. Aft. Bibi Umatun- 
nissa and another t 2 . Pat. 8i: (A. I, B. (lO) 1923 
Pat. 88); Nabijan v. Mt. Sahi/an and otherst 
4 P Ij. T. 278 : (A. I. R (lO) 1923 Pat. 163); Ahdul 
Haque and others v. Mt, Tamizan and othei's, 
A, I. B. (14) 1927 pat. (20) ; (97 I. 0. 164); and 
Mt. Sogia and others v. Mt. Kitaban and 
others, A. I. B. (16) 1928 pat 224: (7 Pat. 141.) In 
Mt. Bibi Makbulunnisa and another v. Mt. 
Bibi Umatunnissa and another, 2 Pat. 64 : 
(A.I.R. (lo) 1923 Pat. d3)|Das, J, as he then was, 
pointed out that if the widow purported to sell 
the property, and not the security only, the sale 
was utterly ineffectual so as to confer any title 
on the vendee. He went on, however, to say that 
though the vendee took no title to the property 
by virtue of the sale, he was entitled to retain 
possession of the property, if he was put in pos¬ 
session thereof, not by virtue of the deed of sale, 


but because, so long as the debt remained unsatis¬ 
fied, the heirs at-law could not claim to be pul in 
possession of tbe property, and the widow her¬ 
self would be bound to make good her repre¬ 
sentation to the vendee to the extent of such 
interest as she could lawfully transfer. That 
part of the judgment which says tiiat the 
sale was utterly ineffectual so as lo confer 
any title on tbe vendee, is undoubtedly still 
good law; the second part of the judgment which 
says that the vendee would be entitled to retain 
possession of the property not on the deed of 
transfer, but on tbe ground that tbe widow her- 
self would be bound to make good her represents- 
tion to the vendee, is of doubtful accuracy now- 
in view of tbe Privy Council decision in Maina 
Bibi's case, 53 I. A. 146 : (A. I. r. (ig) iggs p. c. 
63), where their Lordships have observed that by 
giving up possession of the land the widow loses 
her right to hold possession, and a document 
which fails to effect a transfer of the absolute 
interest, cannot operate to transfer tbe widow’s 
dower debt and her right to hold tbe possession 
of the lands till that debt is paid. The decision in 
Mt. Makbulunnissa's case, 2 pat. 84 : {a. i. r 
(lO) 1923 Pat. 33) was followed in Abdul Haque 
and others v. Mt. Tamizan and others, A. l. R. 
(14) 1927 Pat. 20 : (971 . C. 164), and in Mt. Sogia 
and others v. Mt. Kitaban and others, 7 pat. 
141: (A. I. R. (16) 1928 Pat. 224). In Sheikh Ahdur 
Rahman v. Sheikh Walt Mohammad, 2 Pat. 75 
: (A. I. B. (10) 1923 Pat. 72), it was pointed out 
that the widow had no power of disposition over 
the property. That was also a case in which the 
instrument of transfer purported only to trans¬ 
fer tbe proprietary interest and all rights, title 
and interest whiob the vendor bad in the vended 
property: there was not a word, from first to 
last, relating to any transfer of the dower debt. 
Then, it was pointed out that the lien on the pro- ■ 
perty which gives the widow tbe right to posses¬ 
sion until the debt has been discharged was not 
an interest in the property which could be sev- 
ered from tbe right to dower and transferred as a 
separate interest. It was held in that case that a 
transfer by the widow of her right to possession 
would enure for her lifetime only, unless tbe 
dower debt was also transferred. Dealing with 
tbe contention that tbe greater right included 
the lesser right, their Lordships referred to 
Maina Bibi v. Wasi Ahmad, 17 A. L. j. 629 : 
(A. I. R. (6) 1919 ALL. 128), the case which ulti- 
mately went to the Privy Council and was decid¬ 
ed in Maina Bibi and others v. Chaudhury 
Vakil Ahmad and others, 62 i. A. 146 : (a. i. r. 
(12) 1926 p. o. 63), and repelled the contention 
that becanse the widow transferred the whole 
property believing herself to be owner of it, she 
could, in the absence of clear and definite words, 
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be taken to have transferred also her dower debt 
and her right to retain possession. It is clear, 
therefore, that even on the decisions relied on by 
Dr. Qazi Nazrul Hasan the widow is not entitl¬ 
ed to transfer the property, and if she does so, 
the transferee gets no title, and as soon as the 
widow gives up possession, she loses her right to 
remain in possession in lieu of her dower debt. 
As ageiost the hve decisions on which Dr. Qazi 
Nazrul Hasan has placed reliance, some of which, 
though later in date than Maina BihVs decisionx 
62 I. A. 145 : (A. I. B. (12) 1925 P. C. 63), Curious- 
ly enough do not refer to it, there are three 
recent decisions of this Court which are against 
Dr. Qazi Nazrul Hasan's contention. I have 
already referred to Shaikh Mohammad Zohair 
V. Mt. Bihi Sahidan and otherst a. i. R. (29) 
1942 Pat. 210 : (20 pat. 798), where the right of 
the widow to remain in possession in lieu of her 
dower debt was held to be a right confined to her 
personally, and therefore, not transferable under 
cl. (d) of 8. 6, T. P. Act. I should observe 
here that though it is a Bench decision, Mere, 
dith, J. reserved his opinion upon the question 
whether a Mahomedan widow’s right to retain 
possession as security for her dower debt is trans¬ 
ferable either with or without the dower debt. In 
this case, the transfer was held to be a sale and 
invalid for want of registration. The contention 
that the transferees had a right to remain in 
possession of the property so long as the dower 
debt was not paid, was repelled on the decision 
of their Lordships of the Judicial Committee iu 
Maina Bibis case, 52 l. A. 146 : (A. 1. B. ( 12 ) 
1925 P. c. 63), though Shearer J. expressed the 
further opinion that the widow's right was con- 
fined to her personally. Speaking for myself, I 
find it difficult to understand bow the right can 
be held to be confined to the widow personally, 
when it is heritable. The decision in Shaih 
Mohammad Zobair*s ease A. i. B. (29) 1942 pat. 
210 : (20 Pat. 798), so far as it says that an instru. 
meat purporting to convey an absolute interest 
in the property is ineffectual to confer title to 
the transferee, follows the decision of the Privy 
Council and earlier decisions of this Court, and 
is of binding authority; so far, however, as it 
says that the right is confined to the widow per¬ 
sonally, it is open to the comment that the other 
member of the Bench reserved his opinion on 
that question. In Bam Prasad Singh and others 
V. Mt. Bibi Khedaijatul Kurha (sic) and others, 
A. I. B. (31) 1944 Pat. 163 : (213 I. O. 306), the 
widow in possession in lieu of her dower debt 
granted a simple mortgage of the properties of 
which she was in possession. It was found that 
what the widow evidently intended to make 
clear was that she was transferring her proprie¬ 
tary right in the villages whatever that might 


be and she was stating as a fact that she was m 
possession and occupation also of those villages 
as absolute owner in lieu of her dower debt. 
Manohar Lall J. with whom Varma J. agreed, 
then went on to consider the case on the 
assumption that bis construction of the doou- 
ment was wrong. He referred to the decision of 
the Privy Council in Maina Bibi and others v. 
Chaudhuri Vakil Ahmad and others, 62 I. A. 
145 ; (a. I. R. (12 ) 1926 P. O. 63), and the earlier 
decisions of this Court, and came to the conolu- 
sion that the earlier decisions of this Court no 
longer correctly interpreted the Mohamedan law 
on the subject after the pronouncement of their 
Lordships of the Judicial Committee in Maina 
Bibi's case, 62 1. A. 146 : (A. I. R. (12) 1926 P. C. 
69). Dr. Qazi Nazrul Hasan has rightly pointed 
out that the decision in Maina Bibi's case, 62 
I. A. 146 : (A. I. B. (12) 1926 P. o. 63), merely 
expresses a doubt whether the widow can assign 
her dower debt or right to hold possession of her 
bnsband’s estate until that debt is paid, and it 
does not purport to overrule those decisions 
which say that the right of the widow to bold 
possession of her husband’s estate can be trans¬ 
ferred either with or without the dower debt. As 
I have already stated, bad the fate of this case 
depended on a decision of the question of the trans- 
ferability or otherwise of the widow’s right to 
remain in possession in lieu of her dower debt, I 
would have felt it necessary to refer this case to a 
larger Bench; for, I do not think that the Privy 
Council decision in Maina Bibi*s case, 62 I.A. 146: 
(A. I. R. (12) 1926 P. O. 63), can be taken to have 
overruled the earlier decisions on this question. 
As I have already pointed out, the Privy Council 
decision in Maina Bibi*s case, 62 I. A. 146 : 
(A. I. R. 112) 1926 p. O. 63), Can be taken to have 
laid down overruling some of the earlier deci¬ 
sions to this extent only, namely, that a trans¬ 
feree from a Mahomedan widow under a deed 
of transfer which purports to convey absolute 
ownership, acquires no title, and if the widow 
gives up possession of the property, she loses her 
right to remain in possession and the heirs-at-law 
come in at once. I must say, with due respect 
that I am not prepared to go so far as to hold 
that the decision in Maina Bibi's case, 62 T. a. 
145 : (A. I. R. (12) 1925 P. O. 63). hos rendered all 
the earlier decisions totally incorrect. In Abdul 
Samad v. Alimuddin and others, A. I. B. (81) 
1944 Pat. 174 : (22 pat. 760), which was a case of 
sale, it was held that what was transferred was 
the proprietary interest and the transferee acqui^ 
ed no title beyond the widow's title to l/i9to 
sti&r0 

[6] I do not think any useful purpOM would 
be served by referring in detail to 
other High Courts on the question, though l^r. 
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Qasi Nszrul Hasan baa taken ua through a large 
number of those deoiaiona. In Ramija Bibi and 
anotkar v. Shari/a Bibi ani others^ A. i. R. (80) 
1943 Mad. 861: (I. L. B. (1914) Mad. uo). Leaob 
O. J. pointed out that an expression of doubt was 
a diCTerent thing from overruling, and the judg. 
ment in 3fatna Bili*s case, 62 l. A. 146 : (A. 1. R. 
<12) 1925 P. 0. 63), oould, in no sense, be said to 
have overruled the deoision of the Full Benob of 
the Madras High Court in Boeju Bee v. Syed 
Moorihnja Sahib and others, 13 Mad. 214 : (A. i. B. 
<T) 19S0 Mad. 666 F. B.). The same view was 
oxpressed in Coovurhat Nasarwanji Bulsara v. 
Hayatbi Budhanbkai and others, A. i. B. (80) 
1943 Bom. 372: ( 2101 . 0 . 602 ). It is clear, however, 
that after the decision of their Lordships of the 
Judicial Committee in Maina Bibi*s case, 62 I. A. 
146 : (A. 1. R. (12) 1925 P. G. 63), there is no 
room for any difference of opinion as to the 
effect of a deed of transfer which purports to con* 
Yey absolute ownership, aa distinct from the 
<3ower debt and the widow's right to hold poases* 
eion till that debt is paid. The conclusion at 
which I have arrived in this case is that the deed 
of gift in favour of the appellants purports to 
convey absolute ownership, and is as such in¬ 
effectual to convey any title to the appellants as 
donees. The appellants are now in possession of 
the house as heirs of Abdul Karim, and the 
reapondent decree-holder is entitled to execute 
his decree against the appellants in respect of 
that house. 

[7] The question of res judicata can, I think, 
be disposed of very shortly. The contention is 
that in the earlier execution case. No. 221 of 1935, 
the objection of the widow was allowed and 
execution was dismissed in respect of the houses 
of which the widow was then in possession in 
lieu of her dower, and therefore, the present 
execution case is barred by the principle of res 
judicata. This point is aleo covered by the autho¬ 
rity of the deoision in Maina Bihi*s case, 62 I. A. 
146 : (A. I. R. (12) 1925 P. C. 63). A similar ques¬ 
tion was raised there, and it was pointed out 
that the res that was adjudicated in the earlier 
auit was different from that in the later case. All 
that was decided in the earlier execution case 
was that the widow was entitled to retain posses¬ 
sion as long as her dower debt was not paid up. 
That was no decision that the right of the heirs 
was extinguished for all time to come, or that 
they would have no right to recover at some 
future time and under wholly altered circum¬ 
stances. As long as the widow remained in pos- 
session, she was entitled to retain possession 
until her dower debt was paid. If, however, she 
voluntarily gave up possession, and the heirs 
took possession, they would at once become 
liable under the decree passed against them, 1 
1949 p/65 & 66 


do not think the present execution is barred by 
the principle of res judicata. 

[6] I now take up the last question, namely, 
that of limitation. The facts with regard to this 
question are the following. After Execution case 
NO. 221 of 1935 which ended in 1917-38 there was 
another execution in 1941 (Execution case no. 77 
of 1941) which was struck off on 22nd July 1941. 
It was not alleged that the second execution of 
1941 was beyond time or not in accordance with 
law. Then, on 9ldt July 1044 within three years 
from the 6nal order in the second exeoution 
case, the third application for execution was 
made. There were some defects in this applica¬ 
tion, and on 7th July 1949, the (Dourt recorded 
the following order: 

*'After bearing the learned pleaders on either side the 
learned pleader on behalf of the deoree-holder submit¬ 
ted that he may be allowed to withdraw (be execution 
petition. The execution petition is accordingly allowed 
to be withdrawn. The objection under 8. 47, Civil P. C. 
is, therefore, not pressed and dismissed without adjudi¬ 
cation. This will not prejudice the right of the objector 
to agitate it afresh when occasion arises,“ 

On 13th July 1945, the execution petition was taken 
back, the defects were removed and it was 
re-filed on the same day. The contention before 
U9 is that the withdrawal of the application was 
not "a final order" as oontemplated by Art. 182 
(s). Limitation Act, and. therefore, the applica¬ 
tion, re-filed on 13th July 1945, was barred by 
time. In my opinion, this contention is without 
substanoe. Learned counsel for the respondent, 
decree-holder has referred to o. 2t, R. 17, Civil 
P. 0., which allows defects in an application for 
execution to be remedied. Sub-rule (2) of that 
rule says that when an application is amended 
under the provisions of sub r. (1), it shall be 
deemed to have been an application in accord¬ 
ance with law and presented on the date when 
it was first presented. The third application for 
execution in this case was filed on 2i3t July 1944, 
which was within time. It was re.filed on I3tb 
July 1945, after certain amendments bad been 
made. I am of the view that the application as 
amended should be deemed to have been filed on 
Qlst July 1944, and, therefore, within time. 
Learned counsel for the appellants has referred 
to the decision in B. T, Kesavuloo v. Official 
Receiver, West Tanjore and another, A. I. R. 
(23) 1936 Mad. 613 : (l. L. R. (1937) Mad. 112), 
where it has been pointed out that under 
Art. 182, ol. (6), as it stood before the amend¬ 
ment of 1927. if an exeoution was returned, the 
failure to re-present a petition did nob affect the 
rule that the statute ran from the filing of the 
petition. Under the amended clause, however, 
limitation runs from the date of the "final order," 
and an order returning a petition is not a "final 
order" within the meaning of ol. (5) of Art. 182. 
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The facts of the case before us are, however, 
different. The same application has been re pre¬ 
sented after certain defects had been removed, 
with the permission of the Court. This applica¬ 
tion must be deemed to have been died on the 
day when it was first presented. If, as is contend¬ 
ed by learned counsel for appellants, the order 
of the learned Subordinate Judge which I have 
quoted above, is not to be taken as permitting to 
remove certain defects in the application, then 
the order of the learned Subordinate Judge must 
be construed as an order dismissing the applica- 
tion; it was not a mere order returning the ap¬ 
plication as in the Madras case. In that view of 
the matter, the order of the learned Subordinate 
Judge permitting the application to be withdrawn 
and dismissing an objection under S. 47, Civil 
P. C. would be a “final order,” as it finally and 
judicially terminated the execution case then 
pending before the learned Subordinate Judge. 
The decree-holder would then be entitled to a 
fresh period of limitation from the date of that 
order. I am, however, of the opinion that the 
proper effect of the order of the learned Sub¬ 
ordinate Judge was to allow the decree-bolder to 
remove certain defects in the application, and 
the application must be taken to have been filed 
on the day on which it was first presented. In 
Thakur Pershad v. Sheikh Fakir-UUah and 
another, 22 i. a. 44: (i7 all. lOC P. C.), their 
Lordships of the Privy Council were dealing with 
a case where an application in execution of a 
decree was struck off for default on the decree- 
holder’s application: it was held that it afforded 
a fresh starting point for reckoning limitation. 
Their Lordships held that 8. 647 of the old Civil 
P.O. (corresponding to s. 141 of the present Code) 
did not prohibit an application for execution 
where a former application to that effect had 
been withdrawn without liberty to present a 
fresh one. The suggestion that S. 373 of the old 
Code would apply to execution proceedings by 
force of S. 647 was not accepted. In my judg¬ 
ment, the learned Subordinate Judge has cor¬ 
rectly held that the application is not barred by 
time. 

[9] For the reasons given above, the appeal 
fails, and is dismissed with costs. 

Imam J_I agree. 

R.G.D. Appeal diirniased. 

A. I. R. (36) 1949 Patna 434 [C.N. 125.] 
Agarwala C. J. and Meredith J. 

Chandeshwar Prasad Singh — Defendant 
— Appellant v. Jagarnath Prasad Singh, 
Plaintiff and a^iother, Defendant — i?«spo7i- 
dents. 

A. F. A. D. No. 1508 of 1945, Decided on 14th 
January 1948, froni decree of Addl. 8ub*Judge, Cbapra, 
D/- 80th July 1945. 


Bihar Tenancy Act (VIII [8] of 1885), S. 112A— 
Tenant applying for reduction of rent under certain^ 
clauses of S. 112A — Rent Reduction Officer has 
jurisdiction to grant reduction on ground not 
asked for — This can also be done under Govern¬ 
ment notification under S. 112A (1), dated 17tb 
August l938p in cases coming alter notification. 

The Rent Reduction Officer has jurisdiction to reduce 
the rent of occupancy raiyats who apply to him for 
that purpose. The mere oircumstanoe that the reasoz^ 
that urges him to make the reduction is some grouDd 
other than that asserted by the tenant does not affect 
the Bent Reduction Officer’s jurisdiction at all. [Para 3} 

Furthermore, in view of the notification by tbo 
Governor under sub-s. (1) of S. 112A of I7th August 
1938, authorizing Bent Reduction Officers to reduce rents- 
suo motu on any of the grounds mentioned in S. 113A, 
the Bent Reduction Officer has power in cases coming 
to him after the date of the notification to grant the 
tenant relief on aoy ground mentioned in that section- 

[Para 8} 

Jaduhans Sahay — for Appellant. 

Harnarayan Prasad — for Respondents. 

Agarwala C. J. — This is an appeal by (ba 
defendant, and arises out of a suit for the re¬ 
covery of rent at Rs. 80 per annum, which is tha 
rate at which the land was settled with the de¬ 
fendant in 1916. The defence pleaded that tha 
rent bad been reduced by the Rent Reduction 
Officer under s. 112 A, Tenancy Act, to Rs. 21 - 18 . 0 . 
The plaintiff challenged the validity of this order 
on the ground of want of jurisdiction in tha 
Bent Reduction Officer to make it. The first 
Court decreed the suit at the reduced rate, but in 
appeal the appellate Court has decreed it at tha 
rate claimed. 

[2] The facts relating to the jurisdiction of 
the Rent Reduction Officer are these: The tenant 
made an application for reduction of rent under 
cl. (a) of s. 112A, that is to say, for cancellation 
of an enhancement made under S. 29 or certain 
of the clauses of s. 30 of the Act. The ground on 
which the Rent Reduction Officer reduced tha 
rent was not under cl. (a), but under cl. (d), that 
is to say, on the ground that there has been a 
fall, not due to a temporary cause, in the averaga 
local price of staple food crops. The plaintiff’s 
case is that the tenant having appli^ under 
cl. (a) the Rent Reduction Officer had no juris¬ 
diction to reduce the rent on a ground not in¬ 
cluded in cl. (a). 

[3] In my opinion, there is no substance in 
the contention at all. The Rent Reduction Officer* 
had jurisdiction to reduce the rent of occupancy 
raiyats who applied to him for that purpose. 
The mere circumstance that the reason that 
urged him to make the reduction was some 
ground other than that asserted by the tenant 
does not affect the Rent Reduction Officer’s juris¬ 
diction at all. Furthemore, in this particular case 
there had been a notification by the Governor 
under sub-s. (i) of 8. ii2A on I7th August 1938, 
prior to the date of the institution of this suit. 
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aaihonziDg Heot Reduction Officers to reduce 
rents smo tnoiu on any of the grounds mentioned 
in 6. USA, so that, even if the order o! the Rent 
Reduction Officer be regarded as one refusing to 
grant the tenant a reduction on the ground prayed 
for, the Rent Reduction Officer still bad power 
to grant him 4«otno/M relief on any other ground 
mentioned in that section. 

[ 4 ] The appeal is, therefore, allowed with 
costs throughout. 

Meredith J—I agree. 

R.G.D. Appeal allctved. 


A. I. R. (36) 1949 Patna 439 [G. N. 126.] 
Agarwala C. J. and Meredith J. 

Ram Prasad Mandal and others — Peti¬ 
tioners V. The King. 

Criminal Miso. Nos. 61d to 632 and Original Crl. 
Miao. No. 11 of 1948, Decided on 19th January 1949. 

(a) Practice—Remarks by High Court regarding 
partiality of subordinate judicial officer — Duty of 
High Court—High Court should refrain from mak¬ 
ing comments unless absolutely constrained. 

High Court will always hesitate to ascribe a lack of 
judicial detachment and impartiality to any subordinate 
judicial officer. An officer so castigated must remain 
dumb. He can have no opportunity to reply, though hU 
career may be adversely affected. To the allegations 
made against him by the party, he has of course the 
right of reply, and his reply will always be consider* 
ed by the Court. But against the comments of the Court 
the officer can have no remedy, and the Court, therefore, 
will be careful to refrain from such comments unless 
absolutely constrained by the materials before It. 

[Para 29] 

(b) Criminal P. C, (1898), S. 526 — Apprehension 
in the minds of accused that Court is not wholly 
impartial is enough ground for transfer — Duty of 
Magistrates who are both executive and judicial 
officers, pointed out. 

It is true the Sub-divisional Officer is in difficult and 
invidious position. Besides his judicial functions, be dis* 
charges also executive functions. He is the ^rsou pri¬ 
marily responsible for the peace of his sub-division. He 
has, therefore, in the course of bis duties freguenlly to 
divide himself into two separate watertight compart¬ 
ments—a feat difficult of accomplishment. That is the 
fault of the present system whereunder judicial and 
executive functions are combined in the same individual. 
The existence of this difficulty, however, while it may 
occasion the sympathy of the High Conrt, cannot be 
regarded by it as justifying a whittling down of the 
principle that in the disposal of judicial cases the officer 
presiding over the trial must show himself completely 
disinterested in the result, and completely free from 
the inffuenoe of anything, but the evidence in the case. 
However difficult of accomplishment that may some 
times be in the case of an officer combining judicial and 
executive functions, the High Court must nevertheless 
insist upon its enforcement, for in this way alone can 
public confidence !n the judiciary be maintained and 
the pure administration of justice be secured. 

[Para 82] 

It is not only necessary that justice shall be done; it 
is also necessary that it should be plain to all, inoloding 
those proceeded against, that it is being done. In con- 
Bidering a transfer application, the question whether 
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there is bias on the part of the Magistrate h not alone 
material. It is equally malerial to consider wholher 
anything has happened which may ertute in the luind 
of the aocui;ed un iuipressicn that the Court is not 
wholly impart 111 and disiutoreated. [I'ara HI] 

Even though there is nothing against the Magistrate 
before whom the case is pending, ncvorthelesa if ho is 
in direct subordination of the Sub-D.viaioniil .^Iagisl^ate, 
the accused may understandably feel some luck cd confi¬ 
dence in the subordinalo .Magistrate if they suspect the 
disinterestedness of tho fc^nb-divisional Ofiicer. This appre¬ 
hension of theirs, whether or not it has any factual 
basis, must bo taken into account by ibo ll'gh Court 
while considering their petitions for transfer. 

[Para 33] 

Annotation: (’46-Com) Criminal P. C., S 52G N. 5. 

(c) Contempt of Court — Contempt ol Court of 
Sub-divisional Magistrate holding judicial and 
executive function — Communication made to him 
in bis executive function is not contempt but com¬ 
munication made regarding case pending before 
him is contempt — Communication by member ol 
Legislature in good faith and bona fide believing it 
to be bis duty will be contempt — High Court took 
serious view of contempt in spite of unqualified 
apology and in order to set e.xample imposed 
fine of Rs. 500 — Contempt of Courts Act (1926), 
Ss. 1 and 3. 

The Siib-divisional Magistrate has two separate func¬ 
tions and capacities. Reports made to him and prayers 
for action in his executive capacity may not amount to 
contempt. But when be is in seisin of a case he has in 
regard to that case only one oapaoity. So far as that 
cage is ooncerned, his executive funotions must be con¬ 
sidered ae in abeyance. Any approach to him extra- 
judicially In connection with that case is not permissible, 
however it may be motivated. It is an interference with 
bis judicial discretion and amounts to a contempt. 
Difficulties created by combming two functions in one 
officer cannot be regarded as an excuse, [Para 36] 

The fact that communicator is a member of the Legis¬ 
lature and considers It to be bis social duty to commu¬ 
nicate complaints would not justify the communication, 
howsoever perfectly bona fide bis action may be. 

[Para 37] 

Complaints have to be made in the manner provided 
by law for that purpose, by a judicial application pro¬ 
perly made, and the complainant has to present himself 
for examination upon oath. Communioatioo of bis 
expression of opinion upon the character of persons 
accused of in the pending case and upon the manner in 
which the Magistrate had dealt with the case, does not 
amount to making complaint, but amounts to direct 
interference with the course of justice. [Para 37] 

[Considering the frequency of such interferences by 
local political leaders, with the administration of justice 
by extra-judicial communications to the presiding 
Magistrates, and in order to get a sure and firm found¬ 
ation for the future development of the institutions of 
of this country, the High Court with a view to set an 
example, imposed a fine of Rs. 500 or in default simple 
imprisonment for one mouth upon the ooutemuer, in. 
spite ol bis tendering an unqualified apology.] 

[Para 39] 

Annotation: (’46-Man.) Contempt of Courts Act, S. 1 
N. 3; S. 3 N. 2. 

Qirjanandan Pd., Awadhesh N. Sahay and Advo- 
eatt'Oeneral—lot Petitioners. 

A. B. Jha for Btnnett in No, 61S and Angad Ojha 
for Jainandan Lai Das in No. 619 and B. N. Jha, 

S. 0. ilisra and Satyanand Kumar in No. II 

—for the Crown. 
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Ram Prasad v. The King (Meredith J .) 


Meredith J.—The nature of the applioations 
and their inter-connection will become apparent 
as I state the facts. No. 618 is an application by 
one Ram Prasad Mandal of village Dewanganj, 
P. S. Partapganj, within the Supaul sub-division 
of the Saharsa sub-district, for transfer of pro. 
ceedings under 8. 107, Criminal P. 0. (Criminal 
Miscellaneous case no. 64—T. R. 202 of I9i7) 
from the Court of Mr. S. S. A. Nazir, Magistrate 
ist class, Supaul, where they are pending, to any 
Magistrate in the neighbouring sub-division of 
Madhipura or to Saharsa. It is stated that two 
landlords of village Dewanganj, Mr. H. S. Ben¬ 
nett and Babu Lakshmi Narain Lall Das, have 
disputes with their tenants. In 1947 proceedings 
under 8. 144, Criminal P. C., were instituted 
at the instance of one Bam Lakban Das, a 
tenant, against Mr. Bennett. The result was, 
however, that on 6th September 1947, an order 
under B. 144 was passed not against Mr. Bennett, 
but against the tenants, and, as a result of 
matters disclosed in those proceedings the same 
day the then Sub-divisional Magistrate, Mr. 
S. 0. Misra, initiated proceedings under S. 107, 
Criminal P. C. against the petitioner, Ram 
Prasad Mandal. While these proceedings were 
pending, it is said that Lakshmi Narain Lall Das 
filed a petition before Babu Pancham Narain 
Bingh, President of the Local Thana Congress 
Committee, and, on I7th November 1947, Pan- 
oham Narain Singh sent this to the Sub-divisional 
Magistrate with an endorsement which must be 
quoted in full : 

‘'Enolosed is a petition of one Babu Lakshminarain 
Lall Daes of Falkabi against one Bam Prasad Mandal 
and bis associates. It is enongb to say that Ram 
Prasad Mandal of Dewanganj has formed a very for¬ 
midable gang of persons who have been causing in¬ 
numerable harms and mischiefs to the law-abiding, 
respectable as well as poor innocent persons of Monza 
Cbiiauni, Tola Dewanganj, Falkai and Babntban. Due 
to bis ill and nefarious propaganda people have gone 
mad and are ready to loot and harvest standing crops 
of big persons and Babu Lakshmi Narayan Lall Das 
and Mr. Bennett of Dewanganj. It has become the 
method of the gang to eat down and collect paddy of 
those people with whose lands the gang have practically 
no connection at all. Such a very bad situation has been 
created by this Bam Prasad Mandal and bis f;>llow6ra 
that almost all the peace-abiding people having stand¬ 
ing crops of paddy in their lands find themselves in¬ 
secure and unsafe to harvest and bring it to their farm 
as he (Bam^Praaad Mandal) has declared to loot it. 
Nearly all well-to-do people and publio workers know 
fully about his nefarious activities. There is every 
likelibcod of a breach of the peace daring the present 
harvesting. Hence 1 request you to kindly take suitable 
action against the man in due time to prevent the 
blood-shed, loot and mnrder by detaining the man in 
onstody at least for the period of harvesting of paddy. 
Be has also incited and ordered his gang and other 
people to graze the lands of those persons who do not 
oo-operate with him and his party.” 

[ 2 ] At this time the 8. lO7.proceediog0 were 
still pending in the Sub-divisional Magistrate’s 


Court, and on 22nd November, on receipt o! this 
communication, the Buh-divisional Magistrate 

recorded this order in the order sheet : 

“Heard. Also perused and considered two petitions, 
one sent by Mr. Bennett and the other by Baba 
Lakshminarain Lall Das, together with a full report of 
the President, Thana Congress Committee, about the 
sitaation prevailing in the locality due to the activities 
of Bam Prasad Mandal. It is obvious from these peti¬ 
tions and the report of the Thana Congress Committee 
that Bam Prasad Mandal has now become so violent 
that a serious breach of the peace may be apprehended 
at any moment. The situation has become all the more 
aggravated due to the impending harvesting season In 
which Bam Prasad Mandal and his associates appear 
to be inoitlng people to indiscriminately and forcibly 
harvest paddy even in fields In which they cannot have 
even a semblance of right. In a situation like this the 
only step that can succeed in preventing a serloui 
breach of the peace is the prevention of Bam Prasad 
Mandal from having nncestrioted movements. I, there¬ 
fore, demand an interim bond of Ba. 600 with two 
sureties of the like amount each for keeping the peace 
during the pendency of this proceeding. Bam Prasad 
Mandal is committed to hajat pending the ezeontion 
of this interim bond, The enquiry shall proceed. To my 
file for disposal. Call npon Mr Bennett, Mr. Lakshmi 
Narain Lall Das petitioners and the President, Thana 
Congress Committee, to produce their witnesses on 
19th December 1947.” 

Oo 19tb, the Sub-divisional Magistrate notes : 

“The A. P. P. files a petition that he has tested the 
evidence and he prays that the proceeding should be 
converted into one under 8. 110, Criminal P. C. The 
number of charges mentioned in the amended proceeding 
is so many as to justify a proceeding under 8. 110, 
Criminal P. 0. Let the proceeding be, therefore, con¬ 
verted from S. 107 to S. 110, Criminal P. 0. Draw up a 
fresh proceeding and let it be immediately served on the 
opposite patty. He may show cause, if any, on 8rd 
January 1948.” 

No ’police report was called for before making 
this order. Against it Ram Prasad Mandal moved 
the Sessions Judge, and on 16 th jauuary 1948, the 
learned Sessions Judge set awde the conversion 
order, saying that before making it the petitioner 
should have been given a chance to show cause. 

[3] Meanwhile Ram Prasad Mandal seems to 
have been released on furnishing interim secu¬ 
rity. because on 26th April we find an order ; 

"Ram Prasad Mandal is absconding. Issue today non- 
bailable warrant of arrest as well as processes under 
Ss. 87 and 88, Criminal P. 0., against the aoonsed for 
17th May 1948. The other party present with wltnessee. 
Ram Prasad Mandal shall, therefore, pay a sum of 
Bs. 60 as cost to the opposite party Mr. Bennett. Bis 
petition for time la rejected.” 

[ 4 ] On 8td May the order is : 

“Bam Prasad Mandal surrenders in Court. Perused 
orders of the Sessions Judge dated 16tb January 1948. 
The police have since already started proceedings nndtf 
S. lie, Criminal P. O., against Ram Prasad Mandal and 
others separately. It is no longer, therefore necessary to 
proceed with that part of the case herein. Let the 
ceeding under 8. 107, Criminal P. C . alone proc^. 

It seems that on 1st April the police had submitt¬ 
ed a report for S. IIO proceedings 
petitioner and others, and the Subdiyiflioi^ 
Magistrate had at once issued warrants of aireas 
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bailable foe Bs. O.OOO against the petitioner. The 
petitioner moved the High Ooart» and on 8th 
September 1948, the High Court quashed the pro¬ 
ceeding in severe language, stating that the Sub- 
divisional Officer had acted on the police report 
without proper materials and had more or less 
anrrendered bis functions to the police. Mean- 
while, on I4tb May, the S. 107 proceedings had been 
transferred to another Magistrate, Mr. Darda, 
for disposal. There they remained pending for 
some time, and on 20 th November 1949, the Sub- 
divisional Magistrate withdrew the case to the 
general file and transferred it to the Magistrate, 
Mr. Nazir, where it is now pending. 

[6J The petitioner asks for transfer on the 
ground that the Sub-divisional Magistrate, who 
has administrative control over the other Magis- 
trates, has been prejudiced against him by the 
President Thana Congress Committee, who is 
acting in the interest of the local landlords. 

[61 It is stated further that on 26 th Novem¬ 
ber one Bolat Mian, who is alleged to be a crea- 
ture of Mr. Bennett, instituted a criminal case 
under Ss. 147 and 606, Penal Code against the 
petitioner’s brother, son and nephew, and on the 
lame day the Sub-divisional Magistrate also 
started proceedings under S. 107 against those 
persons. The criminal case ended in acquittal on 
the benefit of doubt on 16th April 1948. 

[ 7 l During the pendency of these oases, while 
the accused were on bail, Bolat Mian approach¬ 
ed Pandit Bajendra Misra, M. Ij. A., for that 
elaka, with a petition stating that the accused 
on bail were threatening him and his witnesses. 
Pandit Bajendra Misra on 7th December 1947, 
forwarded this to the Bub diviaional Magistrate 
with this endorsement : 

*‘Forwarded in original to the Sub-divisional Officer, 
Supaul. Those of Dewanganj who are out on bail are 
mid to be threatening the persons who moved against 
them. They are most andesirable and a source of trouble 
to the local soolety. Necessary steps may kindly be 
taken to suppress the undesirable* Such men should 
not have been out on bail.'* 

On I'ith December the 8. 107 case came before 
Mr. Nazir in the absence of the Sub. divisional 

Magistrate, and be noted : 

"The Bocused persons famish bonds and bail bonds, 
liet the local police verify their dtness and report early. 
In the meanwhile the aooused are remanded to hajat 
till 22-12.” 

On the 22 Dd the case came before Mr. Misra, 
be noted : 

"Seven members of the opposite party present. They 
may famish fresh bonds. Shivajl Mandal's bond will be 
■object to the condition that he stays at Supaul. The 
other members most be produced and cause shown on 
22nd January 1948." 

[6] After several adjournments, on 23rd April 
1948 , the case came before Mr. N. Jba who bad 
replaced Mr. Misra as Sub-divisional Magistrate 
on ist February 1948. He recorded this order : 
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"A petition is Bled on behalf of Bolat Mian that 
Shiva Prasad Mandal and others, the accused, have been 
emboldened by the recent acquittal order to meet out 
further threats to him. Mr. P. K. Baoerjl (another 
Magistrate) is leaving to nigbt for the area. He will 
kiudly enquire and report ou tbo correctness of the 
petition by 8th May 1948. The case will be beard on 
8th May 1948 onwards da; to da;." 

On 6/5 the case was transferred to Mr. Darda 
for disposal. 

[ 9 ] Meanwhile Mr. P. K. Banerji had made 
the enquiry as directed on 27tb April, and be 
submitted bis report on 29th. In this report bo 
stated that the case of Bolat Mian was that be 
bad been threatened by the accused persona and 
asked to pay the expenses incurred by them in 
the criminal case brought by him as they had 
been acquitted. He (Mr. Banerji) had examined 
witnesses and found that no charge stood against 
the accused persons. The whole case, be said, 
was a fabricated and concocted one, and be sub¬ 
mitted that a case under S. 211, Penal Code, 
might be started against the complainant and his 
p. ws. On this, on 8th May the Sub-divisional 
Magistrate, Mr. Jha, noted “vide order sheet”, 
bub the order sheet neither of 8th May nor of 
any other date has any reference to this report. 

[ 10 ] The proceedings remained pending in 
the Court of Mr. Darda until be was transferred, 
and on 23rd November the case was withdrawn 
to the general file and transferred to Mr. S.'S. A. 
Nazir-for disposal. 

[ 11 ] After their acquittal in the criminal case, 
the persons proceeded against bad applied to the 
Sub-divisional Magistrate for dropping the pro. 
ceedings on the ground that they had been 
instituted on the very same materials that bad 
formed the subject matter of the criminal case. 
On this the Sub-Divisional Magistrate simply 
ordered “file”. There is no reference to the 
matter in the order sheet. 

[ 12 ] All this has been referred to by Bam 
Prasad Mandal in bis petition as affording addi- 
tional evidence of prejudice against him and the 
members of his family on the part of the local 
Magistrates under the infiuence not only of Baba 
Pancham Narain Singh, but also of Pandit 
Bajendra Misra, M. D. A , who, it is said, is also 
interesting himself on the side of the zamindars; 
and it is farther asserted that Pandit Bajendra 
Misra is the sarhu of Mr. S. 0. Misra, the former 
Sub divisional Magistrate, and is also related to 
Mr. N. Jha, the present Sub-divisional Magis¬ 
trate, whose son is married to the sister’s 
daughter (bbagni) of Pandit Bajendra Misra. In 
his reply to the rule, Mr. Jha has said that these 
allegations are false, but 

"the truth of the matter is that this sub-division is 
situated in Mitbila and some relationship or the other 
with ever; Maithil Officer, who happens to be posted in 
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this area, can safely be attribated to Panditjee who baa 
got a big family and a large number of relations, near 
and distant, direct and indirect. Panditjee is not at all 
directly related to me. My son is not married to the 
daughter of the daughter of his father.” 

[13] This proceeding under 8. 107 against 
Bbivaji Mandal and others forms the subject- 
matter of Criminal Miscellaneous Case 622. In 
this case, the prayer is to quash the proceeding 
as based only on the materials upon which they 
had been acquitted in the criminal case by Mr. 
S. S. A. Nazir, and, in the alternative, for trans¬ 
fer to any Court at Madhipura. The petitioners 
state that in the criminal case, after the com¬ 
plainant had been examined, warrants of arrest 
bailable for Rs. 1000 were issued against them. 
On their appearance some were released on bail, 
but suddenly on 6th December 1947, the Sub- 
divisional Magistrate, Mr. Miara, passed this 
order without assigning any reason : “Let these 
bonds be cancelled forthwith.*’ The petitioners, 
however, offered fresh bail, and were eventually 
acquitted. On 9tb August 1948, after their acquit¬ 
tal, the petitioners applied to Mr. Darda for 
dropping S. l07-pi:oceediDg9, but the only order 
passed thereon was “file”. On 26 th October 1948, 
they again applied for dropping the proceedings, 
but again the order was simply “file”. The peti¬ 
tioners applied to the District Magistrate for 
transfer of the cases, but the District Magistrate, 
Saharas,^rejected the application and also refused 
to make a reference to the High Court for 
quashing the proceedings. 

[14] I now come to criminal case 619. In this 
case the petitioners are Bam Prasad Mandal, 
his brother, Shivaji Mandal, and their respective 
SODS. They have also asked for a transfer, on 
similar grounds, of yet another S. 107-proceeding 
pending against them in the Court of Mr. N. Jha, 
the Sub-divisional Magistrate. This proceeding 
was started on a petition dated leth March 1948, 
by one Jainandan Lall Das, who, according to 
the petitioners, is a sister’s son of Lakshminarain 
Lall Das, the landlord; but this is denied. On 
receipt of this petition, the Sub-divisional Magis¬ 
trate Mr. Jha, referred it to tbe Sub-Inspector 
of Police for careful local enquiry and report 
by 16th April. On 16th no report bad been 
received, and the Sub-Inspector was directed to 
report positively by 6tb May. On 6th May the 
Sub-divisional Officer deals with a protest peti¬ 
tion, and says that he sees no reason to with¬ 
draw the enquiry from the Sub-Inspector, and 
reminds him for tbe 24th. On 24th May it is 
recorded that the report was not yet received, 
and an urgent reminder was sent for leth June. 
On 18th June another reminder was sent by 
registered post for I8th July. On 19tb July, it is 
noted that no report had been received, and 


another reminder is sent. On 18 th Aagast the 
Sub-divisional Magistrate records this order : 

“Thia is an important applioation for prevention of a 
breach of the peace by Ram Prasad Mandal of Dewan- 
ganj. The Sub-lnspeotor of Partapganj ia sitting on 
the enquiry for five months. He does not wake up even 
after registered notice. Extract to S. P. and to Sab** 
lospector by registered post with aokoowledgment due. 
Recall the enquiry from him. On a perusal of the appll’ 
cation it appears to me that Bam Prasad Mandal 
is likely to commit a serious breach of the peace and 
that this cannot be prevented otherwise than by detain¬ 
ing him in prison. Issue non-bailable warrant of arrest 
against him for 7th September 1948, and draw up pro¬ 
ceedings against him to show cause, if any, why he 
shall not execute a bond of Bs. 5000 with two snretiee 
of Rs 2500 each to keep the peace for a period of one 
year.” 

[ 16 ] This was certainly a most extraordinary 
order. Tbe learned Sab-divisional Magistrate 
speaks of the police not waking up, but he him¬ 
self only wakes up to the necessity of putting 
Ram Prasad Mandal in prison five months after 
tbe petition had been filed. He apparently bad 
no reason to think that anything had happened 
during this long period of five months to disturb 
the peace on tbe grounds put forward in the 
petition- Yet after five months, on a perusal of 
this stale petition, he suddenly announces that 
Ram Prasad Mandal must immediately be put 
in prison, otherwise a breach of the peace can¬ 
not be prevented. It may well be asked upon 
what materials became to this conclusion. More¬ 
over, be completely ignores the fact that another 
proceeding against Ram Prasad Mandal under 
6. 107 is actually pending in which interim seoa- 
rity to keep the peace has been taken. 

[16] There ia yet another carious oiroam- 
stance. On 8rd September the police submitted a 
report saying that they bad actually enquired 
into tbe petition and bad submitted a report for 
proceeding under S- 107 against Ram Prasad 
Mandal as far back as 31st May. A copy of this 
alleged report was enclosed, and is as follows: 

*T made eaquiry into the petition locally and found 
as noted below. Bam Prasad Mandal of Dewanganj 
along with his associates are oausiog havoc In (his 
locality, and the public peace and tranquillity is at stake. 
He is a first class latbi^ and used to graze crops, used 
to assault wituesses and pnblio, used to abuse and 
threaten the public and witnesses against him. He also 
nsed to commit crime himself and also used to get 
crimes committed by his associates. Under tbe circum¬ 
stances it is earnestly prayed that the first party, Bam 
Prasad Mandal may kindly be bound down .under 
8 . 107, Criminal P. C.” 

Upon this the Sub-diviaional Officer noted: "Vide 
order-sheet.” But there is no reference to tbe 
matter in tbe order-sbeet of that date. On 7Ui 
September tbe following order appears, ap¬ 
parently written by some other officer in tbe 
absence of the Sub-divisional Magistrate: 

‘‘The aconsed is not present. No action seems to have 
been taken by tbe Bench Clerk in this Important mat¬ 
ter. This is an inatanoe of gross negligeooa on the part 
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'Ot lh« B)Qob O'erk. FI-i ia sarioislj warned. Imub non* 
faelUble warrant o( arreit ageiost tbe aosoeed returnable 
by 30ib September. AUo take further action in tbe 
matter as ordered by the Sub-dlTlsional OtHoer in tbe 
previotti order-ibeet.” 

[17] Oq 30th Sjptdmber Mr. Jba recorded this 
order: 

“Opposite party Ram Prasad Mandal is still at large. 
He oomes to Sapaul so miny times, but tbe police is not 
arresting him. May be for want of warrant of arrest, 
lasue freeh non*i»Uable warrant of arrest against tbe 
opposite party and send to each thana of tbe Sub*dlvi* 
■ion for his arrest for 30tb Ootober 1918. Also issue 
process under Ss. 87 and 88. Criminal P. C., against tbe 
opp)3i(e party for 30th October, Bench Clerk severely 
warned for delaying issue of the warrant of arrest by a 
week in an important matter like this. Sub-Inspector's 
report seen. Bench Clerk to trace out .... (illegible) 
referred to by the Sub-Iospcotor positively by 6th 
October 1948 “ 

[ 18 ] Oa 4th October we fiod 

“aooased Bam Prasad Mandal produced in custody 
by Sub-Inspector of Police, Sapaul. He is remanded to 
hajat till 18th October. Put up on the date fixed. Bail 
petition also moved. 

Then on 6th Ootober there is another order by 
seme other Magistrate for the Sub-divisional 
Officer: 

*'Draw op proceedings against the accuse.! to show 
cause, if any, why he should not execute a bond of 
Bs. 5,000 with two snreties of Rs. 2,500 each to keep 
tbe peace for a period of one year as ordered by tbe 
8 . D. O. on Idth August 1948. The proceedings and 
ootioe should be served by the Saperiotendant, Sub* 
■Jail. Cause to be shown by 18tb October." 

On 15th October, Mr. Jha transfers the proceed¬ 
ing to Mr. Darda for disposal. On 18th October 
the order is *'reoord received. Accused present. 
He is to remain on the same bail as before. 
•Summon P. Ws. Put up on 12 th November” (ap- 
patently the previous order-sheet had not been 
perused or this could not have been written). 
On 18bh November, Mr. Darda having been 
transferred, tbe oase was withdrawn to tbe 
general file, and on lOtb December it is transfer¬ 
red to Mr. S. S. A. Nazir for disposal. In that 
Court it is still pending. 

[19] With reference to tbe orders quoted 
above dated 16th August and soth September, it 
4S interesting to refer to the order-sheet of tbe 
other proceedings under s. 107 pending against 
Bam Prasad Mandal. In that oase tbe order- 
ebeet of 20th August shows that Ram Prasad 
Maudal, who was on bail, had failed to 
appear, but bad filed a petition showing cause 
for bis absence. Non-bailable warrant of arrest 
was issued against him and notice was issued 
to the bailor to show cause why tbe bail 
bond should not be forfeited. But on tbe next 
date, 13th September, Ram Prasad Mandal was 
present, and the petition filed by him showing 
cause for his absence on the previous date was 
accepted, and be was again released on bail of 
Ba. 500. Apart from any question of tbe ineffi* 
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oienoy of the Sub divisional Magistrate's Bench 
Clerk, it seems extraordinary that the Sub-divi¬ 
sional Magistrate could have forgotten all about 
tbe other proceedings against tbe same person, 
made no enquiry as to what was going on in 
those proceedings, and yet does not hesitate to 
order an imenedtato arrest without any enquiry 
on a petition five months old. Nor do the pro¬ 
secuting authorities apparently remember any¬ 
thing about the other case or remind the Sub- 
divisional Magistrate of it, and no enquiry ever 
Eeems to have been carried out to ascertain wbat 
bad become of the police report of 3lst May and 
whether such report had ever been sent at that 
time. The all round lack of efficiency in adminis¬ 
tration displayed is as remarkable as the impul- 
siveness of tbe orders passed. 

[ 20 ] Transfer in this case is asked for on tbe 
same grounds as those relied on in tbe other 
petition of Ram Prasad Mandal. 

[2il I now come to Criminal Miscellaneous 
case NO. 621. This is also an application foe 
transfer. On 3rd April 1913 one Sifat Jha lodged 
a first information against two sons of Ram 
Prasad Mandal under S. 411, Penal Code, assert- 
ing that three buffaloes which bo bad lost 16 
months previously, bad been found with them. 
The accused, Nasib Mandal and Cbulbai Man- 
dal, were sent up in custody on 6tb and ap¬ 
plied for bail. But they were remanded to bajat 
awaiting the first information report. On 9th 
tbe first information report was received. Tbe 
bail application was then considered, apparently 
by some other Magistrate in tbe absence of tbe 
Sub-divisional Officer. This Magistrate recorded 
that from a perusal of tbe first information report 
it appeared that the cattle were stolen or were 
missing more than 15 months ago. "Let tbe 
accused be released on bail of Rs. 600 each.” On 
tbe date fixed, 5th May, the accused appeared, 
and meanwhile police final report "mistake of 
fact” had been received. Mr. Jha then recorded 
another very remarkable order: 

*'The complainant files a protest petition. Complain* 
act eximinei on S. A. Papers seen. Issue non-bailable 
warrant of arrest against the accused for 24th May 
under S. 4L1. Ask the S. I. to seize tbe bafialoes and 
and to have thorn produced before me on 24lh May 
1948." 

[22l Here is a case where tbe accused bad 
already been released on bail because the theft 
alleged was a very stale one. They have been 
released on bail, and they have appeared aa 
required and are present before the Sub divisional 
Officer. The police have reported "mistake of 
fact.” In such Gircumstances the Sub-divisional 
Officer without any further enquiry on a mere 
perusal of tbe papers and completely ignoring 
the fact that tbe accused are both present, takes 
it upon himself to issue non-bailable warrants of 
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arrest. He had no reason to apprehend that the 
accused would abscond. Even if it could be held 
that the course he took was justified, and I 
am afraid it cannot, still all he had to do was to 
cancel the bail bonds and commit the accused to 
hajat. Why issue a warrant of arrest? He has 
himself written in the order-sheet only five lines 
above that they are present. To call this lacking 
in eflBciency, if nothing else, is to put it mildly, 

[23] Later the same day the accused’s lawyer 

filed a petition protesting against the order just 

passed for issue of warrant of arrest. On this the 

Sub-Divisional Magistrate records this order: 

"The orders passed on 28th April 1948, on the final 
report have not been brought on the order-eheet. (He 
refers to a note which he had made on the final report 
*'eDter mistake of fact.”) The order drafted by the 
Court A. S. I. is incomplete. There is yet no order that 
the accused have been released from the bail granted by 
Mr. Nazir, on 9th April 1948 in my absence on tour 
nor that the bail order is cancelled. All concerned are 
warned. (It was he himelf who had omitted to cancel 
the bail and who bad issued a needless order for war* 
rants of arrest.) The case against the accused is one 
onder 6. 411, Penal Code which is non-bailable in which 
warrant may issue in the first place according to law. 
The complainant’s lawyer has argued that cattle theft 
in an agricultural country like ours is a very serious 
matter and that the accused will tamper with evidence 
if they would be left on bail. Accepting this argument, 

I cancel the bail of the accused and remand them to 
custody for 24th May 1948. Acoused to be produced on 
10th May 1948." 

He ignores the fact that this was a police case. 
The complaintant had no further status once the 
police bad taken it over, and the police bad not 
asserted that there was any danger of the wit¬ 
nesses being tampered with. 

[24] The accused went up to the Sessions 
Judge, and they were released on bail by the 
learned Sessions Judge. Later the buffaloes and 
their three calves are produced, and Mr. Nazir 
in the absence of the Sub-Diviaional Ofifioer, 
orders that they shall be left with the accused 
on a surety of Ra. 600 provisionally to be pro. 
duced on the next date. On I9tb June the accu. 
Bed and P. ws. are present, but the case is ad- 
journed to I6tb July. On 16th the accused Chulbai 
is present, but Nasib Lall Mandal is absent. 
Thereupon the Sub Divisional Officer orders 

'*Hia bail bond is cancelled. Let the bailor show cause, 
if any, by 16th August why distress warrant should 
not issue. Issue nou'bailable warrant of arrest against 
Nasib Lall Mandal as also process under Ss. 87 and 88 
for 16tb August. Medical certificate disbelieved. Petition 
rejected.” 

It is evident from this that the accused was not 
absent without explanation. He bad filed a medical 
certificate, and bis brother had appeared all 
light. It was the first day be bad failed to ap¬ 
pear. In the oircumstances this order appears to 
me almost vindictive. 

[ 25 ] On the next date, a month later, the 
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case was transferred to Mr. Darda for disposal. 
The Sub-Divisional Officer’s order quoted above 
cancelling the bail bond and issuing warrant of 
arrest and ordering proceedings against the bail- 
or was apparently ignored. On the next date, 
17tb August, Nasib Lall was still absent. But 
the order was merely for the accused persons 
to bring the buffaloes on the next date, 16 tb 
September, and meanwhile to remain on the 
same bail as before. On 16 th of September, both 
the accused appear,ed. aud they were then 
ordered to give fresh bail of Rs. 1,000 each. On 
the next date, 6th October, they were again 
present, but the case was adjourned as the buff, 
aloes had not been brought. On 28tb October, 
Mr. Darda had been transferred. The case was 
withdrawn to the general file and transferred to 
Mr. Nazir for disposal. In Mr. Nazir's file the 
case is still pending. Not a single witness has yet 
been examined, though, as has been mentioned^ 
the case bad been filed as far back as the 8rd 
of April. 

[ 26 ] Transfer is asked for on the same^grounda 
as in the other oases. 

[27] I now come to Criminal MisoeUaneous ' 
case NO. 620. This is another petition for trans¬ 
fer by four persons of whom, one Jhari Lai 
Gope, is the son of Ram Prasad Mandal. On 
dlst May 1947, Mr. Bennett had lodged a first 
information against these persons under Ss. 147 
and 825, Penal Code for severely assaulting bim- 
The police submitted charge-sheet in this case. 
On 26th June and on 2Dd July the case was 
transferred to Dr. Darda for disposal. The ac¬ 
cused after appearance, were released on bail of 
Rs. 400 each. This case meandered on slowly 
until Mr, Darda was transferred, and on 28tb 
October 1948, it was withdrawn to the general 
file and transferred to Mr. Nazir for disposal. 
On 20 th November, for some reason not stated, 

it was withdrawn to the general file and trans¬ 
ferred to Mr. P. K. Banerji for disposal. Thus 
this case has been pending for about a year and a 
half. Transfer is asked for on the same grounds 
as in the other oases. The petitioners approached 
the District Magistrate with an application fox 
transfer, but it was rejected. 

[ 26 ] At the time of the issue of the rules in 
these oases a rule was also issued on Babu Pan- 
oham Narain Singh, President of the local Than* 
Congress Committee, and upon Pandit Kajendra 
Misra, M. L. A. to show cause why they should 
not be committed for contempt of Court in re^ 
peot of their communications to the Sab-Divi¬ 
sional Magistrate which have been referred t^ 
This forms the subject matter of original cri¬ 
minal Miscellaneous No. 11 of 1948. 

[29] The first question for consideration ia 
whether suffioient ground baa been made out foa 
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IranBfer ol these oeees. lo the oouree of stating 
the facts, i have oomfhented upon certain of the 
orders, and 1 do not wish to repeat myeelf. There 
are, however, certain other features of the matter 
which call for comment. It will be noticed that 
of all the accusations agaiost Ram Prasad Man- 
dal and the members of bis family only two 
have so far been judicially tested, and in both 
oases the allegations were not found eetablUbed. 
The first is the criminal case brought by Bolat 
Mian, which ended in acquittal. The second is 
the allegations of Bolat Mian in bis petition to 
Pundit Bajendra Misra, upon which that gen¬ 
tleman took it upon himself to say that the 
accused were most undesirable and should be 
suppressed, and should not have been out on 
bail Those allegations were enquired into by 
the Magistrate, Mr. P. E. Banerji, and found 
to be false and concocted. Despite these facts, 
the orders passed show that no opportunity was 
lost of sending Bam Prasad Mandal and bis 
relatives to prison. This Court will always hesi¬ 
tate to ascribe a lack of judicial detachment and 
impartiality to any subordinate judicial officer. 
An officer so castigated must remain dumb. He 
can have no opportunity to reply, though his 
career may be adversely affected. To the allega¬ 
tions made against him by tbe party, be has of 
course the right of reply, and his reply will al¬ 
ways be considered by the Court, as it has been 
in tbe present case. But against tbe comments 
of tbe Court, tbe officer can have no remedy, and 
the Court, therefore, will be careful to refrain 
from sucli comments unless absolutely constrai¬ 
ned by the materials before it. In tbe circums¬ 
tance I will confine myself to saying that some 
of tbe orders passed by the two Sub-Divisional 
Magistrates have left an unhappy impression 
on my mind. If this is tbe impression pro¬ 
duced on my mind, what is likely to be tbe im- 
piession produced upon tbe minds of tbe peti¬ 
tioners? In the first proceeding, the first day 
when Bam Prasad Mandal is absent, he is des¬ 
cribed as absconding, and a non.bailable warrant 
of arrest as well as processes under ss. 87 and 
88 are at once issned. Yet the order itself shows 
that he had filed a petition for time which was 
rejected, and this would appear to render it 
doubtful whether it was really a case of abs- 
conding. When Mr. Banerji reports that tbe 
accosatioDS are false and concocted and the com¬ 
plainant should be dealt with under s. 911, no 
action at all is taken and though "vide order, 
sheet" Is written, the matter is never dealt with 
When several applications are made for quashing 
the proceedings under s. 107, as being based on 
materials which had already led to an acquittal, 
tbe same thing happens. The applications are 
never judicially dealt with, but simply filed. I 


have already commented on the fact that Ram 
Prasad Mandal is suddenly clapped into jail on 
materials five months old, nothing apparently 
having happened during the five months to justi¬ 
fy that sudden decision. Later, while Ram Prasad 
Mandal has given security in one S. lOY-case, 
and, as the Magistrate himself says, is coming 
to Supaul regularly in that connection, fresh 
Don-bailable warrants of arrest with processes 
under Ss. 87 and 83 are issued. In the cattle 
theft case, though the matter is a very stale one, 
and tbe Police have reported “mistake of fact", 
and tbe accused have been regularly attending 
upon bail, they are suddenly cast into bajat, ap¬ 
parently on little more than the original state¬ 
ment of the complainant and a protest petition, 
without any further enquiry. After they have 
been released on bail by the Sessions Judge, on 
tbe first occasion one accused absents bimself, 
filing a medical certificate, that certificate is 
summarily rejected, and non-bailable warrant 
of arrest together with processes under Ss. 87 and 
68 are forthwith issued. 

[30] All this has to be considered against the 
background that two infiuential local politicians 
bad taken it upon themselves to side violently 
against Ram Prasad Mandal and bis relatives, 
and bad taken steps to impress their views upon 
the Sub-Divisional Magistrates concerned. Pun- 
dit Bajendra Misra definitely told the Sub-Divi¬ 
sional Magistrate that he should not have allow¬ 
ed these people bail, and that they should be 
kept in custody, and his injunction was in efTeot 
obeyed, since immediately after the bail bonds 
were sent to the local Police for verification (it 
is frequently done immediately by the Court 
Nazir), and tbe accused are at once remanded 
to hajat for ten days, and, as I have said, on 
subsequent occasions whenever an opportunity 
arises, they are again put into hajat. The im- 
proper observations of Babu Pancbam Narain 
Singh with regard to a pending case, instead of 
being objected to by tbe Sub-Divisional Magis¬ 
trate, are expressly referred to and relied upon 
in tbe order-sheet. 

"It ia obvious*', rays tbe Sub'Diviaional Magistrate, 
''from these petitions and the report ol tho Tbana Con* 
gresa Committee that Bam Prasad Mandal baa now be¬ 
come so violent that a serious breach of the peace may 
be apprehended at any moment.*’ 

An interim bond is called for, and he is im¬ 
mediately committed to hajat in reliance, in part 
at least, upon these observations of Babu Pancham 
Narain Singh, President of the local Tbana Con¬ 
gress Committee. 

[31] Lastly, it does seem that there is some 
distant relationship between Pundit Bajendra 
Misra, this infiuential local gentleman, and either 
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or both of the Sub-Divisional Magistrates oon- 
cerned, since Mr. Jha’s reply is that 

Bub-divisioQi being situated in Mithila, some 
relationship or the other with every Maithila officer, 
who happens to be posted in the area can safely be 
attributed to this gentleman”. 

As has been so often said, it is not only 
necessary that justice shall be done; it is also 
necessary that it should be plain to all, including 
those proceeded against, that it is being done. 
Id considering a transfer application, the 
question whether there is bias on the part o£ 
the Magistrate is not alone material. It is 
equally material to consider whether anything 
has happened which may create in the mind 
of the accused an impression that the Court is 
not wholly impartial and disinterested. When 
that aspect of the matter is considered in con* 
nection with the present applications, there can, 
in my judgment, be only one answer. The im¬ 
pression upon the minds of the petitioners must 
be that indaential local politicians, possibly dis« 
tantly related to the Magistrates, have taken 
sides against them and are using their indaenoe 
against them, and that the Sub-Divisional Magis¬ 
trate have to some extent at least responded to 
that influence; and, such an impression having 
been created, the various orders passed subse¬ 
quent to the communications from the two 
gentlemen in question can have done nothing 
to remove that impression. 

[32] It is true the Sub-Divisional Officer, like 
all Sub-Divisional Officers, is in a difficult and 
invidious position. Besides his judicial functions, 
he discharges also executive functions. He is the 
person primarily responsible for the peace of his 
Sub-division. He has, therefore, in the course of 
bis duties frequently to divide himself into two 
separate water-tight compartments — a feat 
difficult of accomplishment. That is the fault 
of the present system wbereunder judicial and 
executive functions are combined in the same 
individual. The difficulty cannot be avoided 
until the system is changed and the two functions 
in question are completely separated. The exis¬ 
tence of this difficulty, however, while it may 
occasion the sympathy of the High Court, cannot 
be regarded by it as justifying a whittling down of 
the principle which it has always enforced, and 
always will enforce so long as it has the power 
to do so, namely, that in the disposal of judicial 
cases the officer presiding over the trial must 
show himself completely disinterested in the 
result, and completely free from the influence 
of anything but the evidence in the case. How. 
ever difficult of accomplishment that may some 
times be in the case of au officer combining 
judicial and executive functions, the High Court 
must never the less insist upon its enforcement, 
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for in this way alone can public confidenoel 
in the judiciary be maintained and the pare! 
administration of justice be secured. 

[33] It is necessary to observe —and I wish to 
emphasise this—that in the present oases there 
is nothing whatever against the Magistrates in 
whose Courts the oasas are now pending. Far 
from it, against them there are not even any 
allegations. Nevertheless, here again, we have 
to regard the matter from the point of view of 
the accused persons. These Magistrates are in 
direct administrative subordination to the Sab* 
divisional Officer. Unfortunately there have 
been numerous instances recently where Magle* 
trates seem to have regarded themselves as 
little more than administrative subordinates 
bound to carry out blindly the directions of 
their superiors. Reference to such instances have 
been made in several recent judgments of this 
Court, and these judgments have received wide 
publicity. The petitoners, therefore, may under¬ 
standably feel some lack of confldence in all 
the subordinate Magistrates of the sub-division, 
if they suspect the disinterestedness of the Sab- 
divisional Officer. This apprehension of theirs, 
whether or not it has any factual basis, must be 
taken into account by the High Oonrt. 

[34] With regard to the prayer in Oriminal 
Miscellaneous case Ko. 622 for quashing the pro¬ 
ceedings the position is that there are no materials 
before me upon which I can determine whether 
the materials upon which the proceedings under 
S. 107 are based are conSned to those which 
formed the subject-matter of the criminal case 
which ended in acquittal. It has been suggested 
on behalf of the Crown that this is not the case. 

In the circumstances I do not consider that the 
proceedings should be quashed at this stage. 

[35] I am, however, of opinion that it is desi¬ 
rable that these cases should not be tried in 
Supaul. Madbipura is not very much farther 
from Dewanganj than is Supaul, and I would 
accordingly make the rules absoluU and trans¬ 
fer all these cases to the Sub-divisional Magis¬ 
trate, Madhipura, for disposal by him or by any 
Magistrates subordinate to him whom he may 
select. It is needless to add that these oases have 
already been pending for too long. They most 
be given, priority and be promptly concluded. 

[36] I DOW come to the rules for con¬ 
tempt. Pandit Rajendra Misra at the first bear¬ 
ing tendered an apology for the contempt, if 
any. This apology, however, was not ancondi- 
tional. An attempt was also made to justify 
bis action, and it has been argned on bis behalf 
that it does not oonstitate contempt of Coarl 
I shall come to that presently. It is necessary 
to make one thing clear before I go farther. Ab 
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I have alreadjr said, the Sub.divisional Magistrate 
has two separate functions and capacities. It is 
arguable that reports made to him and prayers 
for action in his executive capacity may not 
amount to contempt. It is unnecessary to 
examine tbitt question because when be is in 
seisin of a case be has in regard to that case 
only one capacity. So far as that case vs con¬ 
cerned, bis executive functions must be consi. 
dered as in abeyance. Any approach to him 
extra.judicially in connection with that case is 
not permissible, however it may be motivated. It 
is an interference with bis judicial discretion and 
amounts to a contempt. This point must be 
stressed because under the present system there 
is a possibility of misunderstanding, and there 
seems to be some public misunderstanding. 
This also is undoubtedly due to the present 
unfortunate system. Nevertheless, if the purity 
of judicial administration is to be maintained, 
as it must, the difficulty cannot be regarded as 
an excuse, and interference cannot be tolerated, 
Both in the case of Pundit Rajendra Misra and 
of Babu Pancbam Narain Singh the commani- 
cations are made with reference to cases actu¬ 
ally pending at the time in the file of the Sub- 
divisional Magistrate concerned. 

[37] On behalf of Pandit Rajendra Misra, it 
has been pointed out that be is a Member of the 
Legislature for the locality. People briug their 
complaints to him and expect him to take 
action, and, if be does so, be is merely discharg¬ 
ing his social duties. All this may be so. His 
action may have been perfectly bona fide. 
There is nothing upon which I would be juati- 
fied in holding that it was not so. Nevertheless 
the fact remains that if be makes an extra¬ 
judicial communication with regard to a pend- 
ing case to the Magistrate in whose file that case 
is pending, his action amounts to contempt, and 
he does so at his peril. It has been argued that 
he merely made a complaint to the officer autho¬ 
rised to receive complaints, and any member of 
the public is entitled to make a complaint with 
regard to any breach of the law which comes to 
bis notice even if he himself is not personally 
ooDcerned. This argument cannot be accepted 
for one moment. Complaints have to be made 
in the manner provided by .bat this'hat purpose 
by a judicial application peiijes.. the fe, and the 
complainant has to present himself for examina¬ 
tion upon oath. The communication made by 
Pandit Rajendra Misra was not at all of this 
nature or made in euoh fashion. What this 
gentleman did was not to make a complaint of 
any breach of the law which had come to his 
notice. It was an expression of his opinion made 
in very strong language with regard to the 
character of persons involved at the time in 
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criminal proceedings. He stated that they were 
most undesirable persons, that in his opinion 
they ought not to have been released on bail. 
Thereby he atlempted to prejudice tbe result of 
the case; and not only that, be directly criticised 
the action of the Court in releasing those persons 
upon bail. His reference to bail shows that he 
knew he was making this communication with 
regard to a pending case. Quite apart from the 
inUrference with tbe course of justice involved, 
the danger of such ex parto expressions of 
opinion is well illustrated by tbe fact that when 
the allegations upon which Pandit Rajendra 
Misra had made these observations were investi¬ 
gated by a Magistrate, Mr. P. K. Banerji, 
they were found to be false and concocted. If 
this sort of thing is not firmly put down by the 
High Court, the only result can bo that tbe 
administration of justice will be brought into 
disrepute, if not contempt. Unfortunately there 
is a grave danger at present of that situation 
arising. The High Court bas bad to comment 
in a number of recent judgments upon interfer¬ 
ence of this kind. It is urged that the Magis¬ 
trate did not himself treat tbe communication 
as a contempt, or resent it. That is one of tbe 
most unfortunate features of the matter, and 
shows to what a pass things have come. It is 
all tbe more necessary for tbe High Court to 
be vigilant. In tbe circumstancss contempts of 
this kind cannot be passed over lightly. They 
must be severely dealt with to make an example, 
if for no other reason, so that it may be made 
clear to all that tbe High Courts will not tolerate 
any interference with the subordinate Courts 
of tbe kind displayed in this case. This sort of 
interference with Magistrates which, as I have 
said, has become too frequent, baj got to atop, 
and there is only one way of stopping it. 

[38] After the first hearing, an adjournment 
bad to be given as it was found that notice had 
not been served upon Babu Pancbam Narain 
Singh. At tbe adjourned bearing Pandit Rajen¬ 
dra Misra changed bis attitude, and both he 
and Babu Pancbam Narain Singh have now 
admitted tbe contempt and submitted an un. 
qualified apology. It is unnecessary to add 
much with regard to tbe contempt by Babu 
Pancbam Narain Singh. What I have said 
already with regard to Pandit Rajendra Misra 
applies equally to his case. He also communica¬ 
ted with tbe Sub-divisional Magistrate with regard 
to a case pending in his file, and tbe contempt 
was equally gross. In the petitions of apology 
submitted by both gentlemen stress has been 
laid upon the endorsements made upon the 
communications forwarded to the Sub-divisional 
Magistrate. But it is necessary to point out 
that, while those observations aggravated tbe 


Ram Pbabad v. the King (Meredith J,) 



444 Patna 


A. I. R* 


Shrikishun Lal y. Harihar Sah 


contempt, it would have amounted to contempt 
even to forward these communications without 
endorsement. As I have already said, a Magis. 
trate trying a case must not be approached at 
all by any outside source. Nothing can be placed 
before a Magistrate in such circumstances except 
by a regular judicial application, and anything 
else is a contempt. 

[89] The only thing that remains to consider 
is whether the unqualified apologies of these 
two gentlemen can be accepted and the con¬ 
tempts condoned. It is argued that the present 
is a time of development and flux, so that 
people in the position of these gentlemen may 
be in some real uncertainty as to what is 
legitimate and what is not. This circumstance, 
however, makes it all the more necessary to 
deal with contempts firmly for it is now that 
the pattern is being set for the future develop* 
ment of the institutions of this country, and it 
is of fundamental importance that the founda* 
tions be laid straight and solid so that the 
structure being erected shall be stable. Any 
mistakes made now, any easy tolerance for 
what is wrong, may do incalculable future barm. 
I feel that the acceptance of these apologies 
might have the unfortunate effect of creating 
the impression that contempts of this sort, 
while theoretically to be condemned can easily 
be purged by an expression of regret, and the 
deterrent effect of the issue of rules like the 
present will be small. We have to think not 
only of these two gentlemen, but of the effect 
of what we do upon others tempted by their 
local political importance to interfere with the 
course of justice, and I fear that at present 
they are many. As I have already said, inter* 
ference of this sort has to be put a stop to here 
and now, once and for all, and only severe 
punishment can do it. If these gentlemen feel 
that they are being made a sacrifice, it may 
console them to reflect that it is upon a worthy 
altar. 

[40] I would find both Pundit Rajendra Misra 
and Babu Pancbam Narain Singh guilty of 
gross contempt of the Court of the Sub.divisional 
Magistrate, Supaul, and I would impose upon 
each a fine of Bs. 600 with a direction that 
should these fines not be paid within one week 
of this judgment, they shall in default suffer 
one month’s simple imprisonment each. 

[ 41 ] Agarwala C. J.—I entirely agree. This 
case furnishes a clear example of the danger of 
interference with the administration of justice 
by persons ignorant of the law of evidence and 
the rules of procedure. In this case there was 
forced on the Magistrate’s attention the opinion 
of two persons, who were not witnesses in the 


case, as to the character of one of the parties 
to the litigation. Had they been witnesses, their 
adverse opinion as to the character of tho 
accused would have been ruled out asinadmissi' 
ble. 

[42] If a person is aware of facts relevant 
to a judicial enquiry which he considers should 
be brought to the notice of the Court, the pro* 
per procedure is to bring the facts to the notioa 
of the Public Prosecutor and offer to give 
evidence so that his statements may be properly 
tested by cross-examination. It is contrary tor 
all juridical notions that a person should be 
permitted to make damaging statements as to 
the character of an accused person, or as to his 
alleged activities, behind his back, and without 
affording him an opportunity to cross-examine 
the maker of the statements. A person who has 
not the courage to submit himself to cross- 
examination must not be permitted to influence 
the decision of the Court by ex parte statements* 

R.G.D. Orders accordingly. 
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Shrikishun Lal — Plaintiff—Appellant v. 
Harihar Sah and another — Defendants — Bes^ 
pondents. 

A. F. A. D. No. 1774 o( 1945. Decided on Idtb 
January 1948, from decree ot Sub-Judge, Mczaffarpur, 
D/* 23th August 1945. 


(a) Bihar Tenancy Act (VIII [8] of 1885), S. 1 (3) 
—Municipal area—Act applies unless excluded by 
notification. 

The expression "if such area is specified in a notifioa* 
tioD issued In this behalf by the local Government" in 
S. 1 (3) does not refer to the notification oonstitatjog 
the municipal area, but refers to the notification 
specifically excluding a particular municipal area. Con* 
seqnently the Bihar Tenancy Act applies to municipal 
areas In the absence of a notification ezcludiog the 
particular area: A. 1. B. (10) 1923 Pat. 94, Re/.', A. I. B. 
(29) 1942 Pat. 326, Dissent.; A. 1. B. (6) 1919 Pat. 68 
and S. A. No. 1181 of 1944i(Pat.), Approved. 

[Paras 8 and 9] 


(b) Bihar Tenancy Act (VIII [8] of 1885). S. 
Original raiyat of agricultural holding—Sub-lease 
by him for building purposes—Sub-lease is gover* 
ned by Ten^Odiu^'*!- 

If the h<tity and biPverned by the Tenancy Act, so 
must the ^ ^^asa^vfespeotive of its pur^se. Where 
the originaV^ an agciooltural holding and was 

recorded as in the record of rights, sub-lease 

by him to the under-raiyat is governed by the Tenasoy 
Act, even If it is for building purposes: A. I. B. (29) 19^ 
Pat. 71, Foil; 8 0. W. N. 454 and 13. I. C. 304 (Oal), 
Bel. on. [Paras 10 and HI 


(c) Bibar Tenancy Act (8 [VIII] of 1885), S. 26 A— 
Under*raiyat cannot, unless there is custom, trans¬ 
fer his interest, even if he has occupancy 
Bihar Tenancy Act VIII [8] of 1885, Ss. 3 (9), 5 (3J 
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The Aet doM not give eo ander-raljek the tight to 
itanefer hie inletest even if be haa an oooupanoj itatus. 
Only when he haa an ooonpano; holding within the 
meaning ot the Aet, that he can transfer the bolding. 
Bat oolj raijat oan have an ocoupanoy bolding and a 
*'raiyat” does not and cannot include "under raiyat". 

[Pans 13. 14] 

But there may be a oaatom of transferability by 
ooder>raiyat. [Para 17]* 

£«<)lfuiravan Sinha—for Appellant. 

Sarjoo Prasad and T, K. Prasad—for Reepondenta. 

Meredith J. — This is a plaintiff's second 
Appeal against a decision in first appeal affirming 
the Mnnsif's judgment dismissing the suit, which 
was to recover possession ot holding no. 931 
within the mnnicipal area of Muzaffarpur town, 
which was also a portion of Survey plot 819 of 
khata 106 of mahal Oauipur. It was so recorded 
in the record of rights as part of the ratyafii 
holding of one Umesh Chandra Bai, the survey 
having taken place before the area was included 
within the municipality. Umesh Chandra Bai 
gifted the land to his daughter's son Bakhal Das, 
and, on 24th November 1934, Bakhal Das sold it 
to the plaintiff. 

[9] One Mt. Akli had taken settlement 
of the plot in suit from Umesh Chandra Bai, 
and it has been found that this lease was taken 
for bnilding purposes. On 19th March 1942. Akli 
nold her interest to defendant 1. It has been 
found that, if Akli was an under-raiyat, she had 
acquired occupancy status. She was impleaded as 
a defendant, but did not contest the suit, this 
being done only by defendant 1, and it is stated, 
and not contradicted, that Akli has since died-, 
leaving no heir. 

[3] The plaintiff’s case was that Akli. being 
au under>raiyat, had no power to transfer her 
interest, and so defendant 1 acquired no interest 
■D the land and was.iiable to be ejected. 

[ 4 ] The defence was that as the lease was for 
building, and not agricultnral purposes, it was 
governed by the Transfer of Property Act, and not 
the Tenancy Act, and it was also governed by 
the Transfer of Property Act, and not the Tenancy 
Act, because the laud lay within the municipal 
area. The settlement with Akli was permanent, 
and she had a transferable interest. 

[6l The Court below has adopted the view 
that the Transfer of Property Act is applicable. 
It is contended before us that this is wrong, but 
that, whichever Act applies, the suit should 
succeed. 

[6] With regard to the question whether the 
Transfer of Property Act applies as the laud lies 
within the municipal area we have to construe 
8. 1 (8), Bihar Tenancy Act. This sub-section was 
amended in 1984, and, as it now stands, reads 
as follows: 

“It eball extend to tbediatriota of Patna, Qaya, Bhaha* 
had, MuzaSarpnr, Satan,; Champaran, Dacbhanga, 
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Bhagatpur, Monghyr and Paroea, except any area oon- 
fitituled, or deenud to have been constituted, a 
mtinlcipality, onder the provielons of tbo Bihar and 
Ofisfla Municipal Act, 1929, or part thereof, if euch area 
is epecitied in a notidcaliou i£8ued in thia buhaif by the 
Lfooal Government." 

The wording of the original sub-section was 
somewhat different, but I do not think there is 
any significant difference as regards tbo parti¬ 
cular point under ooneideration. 

[7] The question is what is meant by “if euch 
area is specified in a notification issued in this 
behalf by the local Government”. Does 'in this 
behalf” refer to the constitution of the municipa¬ 
lity, or the exception of any area or part thereof.? 
Upon this question there seems to be no autho¬ 
ritative decision in this Court. In Wajihun- 
nissa Begum v. Fakira Mahton, a p. L. T. 62 i: 
(A. I. B. (10) 1993 Pat. 94), which has been cited 
before us, the point does not seem to have been 
raised, or, at least, pressed. In Phulchand y.Mts. 
Natee Mirza, A. I. R. (29) 1942 Pat. 326; (109 i. o. 
491), Manober Lall J. adopted the view that the 
reference was to the notification constituting the 
municipal area, and so all municipal areas would 
be excluded from the Tenancy Act. In Kali Sahu 
V. Girdhari Mistri,501. c. 778: (A. i. R. (6) 1919 
Pat. 66), however, Das J. took just the opposite view, 
holding that the notification referred to in 8.1 (8) is 
a notification specifically excluding a particular 
municipal area, and that, therefore, the Tenancy 
Act applies to municipal areas in the absence of 
a notification excluding the particular area. In 
neither of these cases is there any discussion of 
the alternative interpretations. In second Appeal 
NO. 1181 of 1944, Ram Sagar Singh and another 
V. Mahabir Thakur and others, decided on 25th 
November 194G, Bay J. also held that the Tenancy 
Act applies to municipal areas unless there is a 
special notification excluding the area. 

[8J All three decisions are by learned Judges 
sitting singly. I find myself in agreement with 
Das and Bay, JJ. Every area constituting a 
municipality must be so constituted by notifi¬ 
cation. There must be such a notification in the 
case of every municipal area. If the words ”ifi 
such area is specified in a notification issued in' 
this behalf by the Local Government” refer to; 
the notification constituting the municipality, tbey 
would be entirely redundant. They must, 1 
think, refer to some other notification and, in the 
oircumstances can refer only to a notification 
creating the exception, ^find that this view also^ 
has been adopted by the commentators in B. K. 
Sen's edition of Bihar Tenancy Act and H. G. 
Sen's edition of the Bengal Tenancy Act. 

[9] It is not contended in the present case that 
there was any notification specially excluding 
the area from the operation of the Tenancy Act, 
and I would, therefore, hold that the Tenancy 
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Act is applicable, despite the area being situated 
within the Muzaffarpur municipality. 

[ 10 ] The next question is whether the fact 
that the sub-lease was for building purposes, and 
not for agricultural purposes makes the Tenancy 
Act inapplicable. In this connection reliance has 
been placed upon Jado Singh v. Bishunath 
Lal Kanedia Marwari, 22 p. L. T. 821: (A.i R. 
(29) 1942 pat. 71). This is a decision of a Division 
Bench and so binding upon us. What was held 
was that, if the head-lease is governed by the 
Tenancy Act so must the sub-lease, irrespective 
of its purpose. The original raiyat here, Umesh 
Chandra Hai, had an agricultural holding and 
was recorded as a raiyat in the record of rights. 
His lease was certainly governed by the Tenancy 
Act. Upon this decision, therefore, the sub-lease, 
even for building purposes, to the under-raiyat, 
'will also be governed by the Tenancy Act. 

[11] The matter may be looked at from another 
aspect. In B. 6, Tenancy Act "raiyat'* is defined 
as primarily a person who baa acquired a right 
to hold land for the purpose of cultivating it by 
himself or by members of bis family or by hired 
servants, or with the aid of partners; that is to 
say, a raiyat must be a person who holds bis 
land for agricultural purposes. “Under-raiyat” 
is defined in S. 4 (3) as a tenant holding, whether 
immediately or mediately, under a raiyat. There 
is nothing to show he must be a person also 
holding for agricultural purposes. By defini- 
tion, ever one bolding under a raiyat^ for 
whatever purpose, will be an onder.raiyat, and 
so governed by the Act. This was the basis of 
two Calcutta decisions, Bahu Ram Ray v. 
Mahendra Nath Samanta, 8 0. w. n. 454 and 
Abdul Karim PaUoari v. Abdul Rehaman, 16 
C. Xj. J. 672 : (13 1. c. 364) where the same view 
was adopted as in Jado Singh v. Bishunath 
Lal Kanedia Marwarit 22 p. L. T. 821: (a.I.B. 
(29) 1942 pat. 71). 

[ 12 ] It follows that the applicability of the 
Bihar Tenancy Act is not excluded upon either 
of the grounds put forward, and the Court below 
is wrong in holding to the contrary. 

[13] Once it is held that the Tenancy Act is 
applicable, the next question which arises is 
whether Akii, the under-raiyat haying an oc¬ 
cupancy right, could transfer it to the defen¬ 
dant 1. Upon this point, there is a decision of 
Rowland J., Alass Khan v. Sheikh Mohammad 
Hussain,^’! P.L. T. 749: (A.I.R. (28) 1941 pat. 693) 
and though that learned Judge was sitting singly, 
I find myself in complete agreement with bis 
reasoning. There is no provision in the Tenancy 
Act under which an under-raiyat can transfer 
his interest unless S. 26 A is applicable. Sec¬ 
tion 26A makes an occupancy bolding transfer¬ 
able. Does it apply to an under-raiyat?—only if 


an under-raiyat, haying an occupancy statuB, 
has an occupancy holding within the meaning of 
the Act. "Holding" is defined in S. 3 (9) as a 
parcel or parcels of land held by a raiyat and 
forming the subject of a separate tenancy. 
Under this definitioDi only-a raiyat can|.hayc an 
occupancy holding, and **raiyat** does not, and 
cannot, include *‘undi6c raiyat,** as is clear from 
S. 5 (3), which says : 

“A perBon eball not be deemed to be a raiyat unless 
he holds lend either immediately under a proprietor 
or immediately under a tenure^holder.'* 

[14] It must be held that the Act does not 
giye an under-raiyat the right to transfer his 
interest even if he has an occupancy status. It 
was, boweyer, contended by the defendant that, 
if Akli should be regarded as an under-raiyat^ 
there was a custom of transferability by uoder- 
raiyats in the locality, and be offered eyidence 
of such custom. The trial Court held the custom 
established upon the eyidence. The lower appeU 
late Court did not go into this question on the- 
ground that the Tenancy Act was not applica¬ 
ble. The appellant, therefore, asks us to remand 
this case for a findiog upon this point, if it be¬ 
held, as we have held, that the case is governed 
by the Tenancy Act. 

[15] It was alternatively argued for the ap. 
pellant that if the Transfer of Property Act is ap¬ 
plicable the plaintiff has also a good case, because 
under S. 107 of that Act the lease in ques¬ 
tion could only have been made by a registered 
instrument. But Akli's lease was oral. Bbe^ 
therefore, acquired no permanent leasehold in¬ 
terest which she could transfer to defendant 
1 . It is unnecessary to deal with this argu¬ 
ment or express any opinion as we have adopt¬ 
ed the view that the Tenancy Act applies. 

[16] For the respondent it is conceded that, 
if the Tenancy Act is applicable he has no 
defence except tbat based upon the alleged 
custom of transferability and a remand is neces¬ 
sary. After hearing the argument for the appel¬ 
lant he abandoned the case tbat the Transfer of 
Property Act was applicable. 

[17] In the result, I would remand this case 
to the lower appellate Court for a decision upon 
the point as to whether any custom of trans¬ 
ferability by under-raiyats bad been established. 

If he holds that the custom has been established, 
then the suit should be dismissel. But if he finds 
there is no such custom be should decree the 
suit. Costs all through should abide the final 
result and be disposed of by him. 

Agarwala C. J. — I agree. 

R.G.D. Case remanded. 



1940 

A. I. R (36) 1949 Patna 447 [0. N. 1 ^ 8 ,] 
Aoarwala C, J. and Mbrbditu J. 

Nalinakshii Ghosh and another—Appellants 
V. Suleman and others — Respondents, 

Lelk«r« Patent Appeal No 4 ot 194fl. Decided oo 5ih 
October 1949, from judgment ol Rat J., DM9lb NoTtm- 
ber 1047. 

Limitation Act (1908). Art. 75— Instalment bond 
— On default of payment of instalment, agreement 
lor payment by Instalment to be cancelled and 
whole unpaid balance to become due — Limitation 
for suit tor unpaid balance starts from date of 
default — Suit barred — Creditor has no option to 
waive default and to treat subsequent default as 
giving fresh cause of action —Payment of defaulted 
instalment before suit is barred -Payment endors¬ 
ed in bandwriting of payee — Time begin»to run 
from date of such payment—Limitation Act (1908), 

s. ao. 

Where an instalment bond provides that on default 
the agreement for payment by instalments sball be 
oaneelied or invalidated, and the whole unpaid balance 
of the debt shall become payable, then on the happen* 
ing of a default the agreement to pay by instalments no 
longer subsists, with result that unless the obligor sues 
within three years from the date of the default, bis 
remedy is barred, and ha no longer has an option to 
waive the default and to treat each subsequent default 
as providing a cause of acticn: IS Cal. 73, liil. on. 

[Para 2] 

But where before the expiration of the period of 
limitation for the suit, the pajoe paysthefirst defaulted 
instalment and this payment is endorsed on the bond 
by the payee in his handwriting fresh period of limita* 
tion would be computed under S. 20 from the time 
when the payment was made and a suit filed within 
three years of the date of payment would be within 
limitation. [Para 3] 

Annotation: ('42>Com) Limitation Act, S. 20, N. 24, 
86: Art. 75, K. 9, 10 and 23. 

BAabanantfa Mukharji —for Appellants. 

S. C. ilasuindar and S. K. Maaumdar — 

for Bespondents. 

Agarwala C. J. — This is an appeal by the 
defendants under the Letters Patent from a 
decision of Bay J. sitting singly. The appeal 
arises out of a suit for recovery of dues on an 
instalment bond executed by the defendants on 
S9th ohaitra 1349 B. S. which is equivalent to 
14th April 1936. The bond provided for instaU 
menta of Bs. lOO each to be paid from 1345 to 
1350, and Rs. 150 in 1351. It also provided that, 
in the event of a default of payment of any 
instalment, the agreement regarding instalments 
would stand invalidated, and the plaintiff would 
be entitled to recover the balance with interest 
at 12^ per cent. The first instalment was paid in 
1346. No instalment was paid in 1846 or 1347. A 
payment of Bs. lOO in 1348 was stated to be in 
respect of the dues of 1346 and was credited for 
that year. OaATth May 1944, the plaintiff sued for 
the amount due under the bond. The first Court 
dismissed the suit, bolding that it was barred by 
limitation. On appeal by the plaintiff the suit was 
decreed. The defendants appealed to this Court, 
and their appeal was dismissed by Bay J. 
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(al The appropriate Article of the Limitation 
Act applicable to a suit of this nature is 75 , 
which provides a period of Ihrto years from the 
time when the default is made, unless '.vhero the 
payee or obligee waiws the Lenefitof the provi¬ 
sion, aud then, when fre-b default is made in 
resjAJCt of which thtre is no such waiver. The 
1346 instalment btcamo due in May 1940 , that 
the suit was not instituted within three yt-are 
from the end of that month, and it is, Ihertiore, 
contended that it is barred, it has Uen held, 
however, that whore an instalment bond provides* 
that on default the agreement for payment by 
instalments shall be cancelled or invalidated, 
then on the happening of a default, the whole 
unpaid balance of the debt becomes payable, 
and the agreement to pay by instalments no 
longer subsists, with the result that unless the 
obligor sues within three years from the date of 
the default, his remedy is barred, and be no 
longer has an option to waive the default and to 
treat each aubiequent default as providing a 
cause of action: see Judhistir Patro v. Nobin 
Chandra Khela, 13 cal. 73. This was a case ofj 
an instalment decree which provided that on the 
happening of a default the agreemeut to pay by 
instalmenta should stand cancelled, and it was 
held that time ran against the decree-holder 
from the date of the first default. There is no 
difference in principle in this respect between an 
instalment decree and an instalment bond. It 
must, therefore, be held in the present case that 
time began to run against the plaintiff from the 
end of May 1940. 

[3) The plaintiff then relies on the payment 
of R9. 100 in 1848 and contends that he has a 
fresh terminus a quo from that date. Section 20, 
Limitation Act provides that where part of the 
principal of the debt is, before the expiration of 
the prescribed period, paid by the debtor or by 
his agent, duly authorised in this behalf, a fresh 
period of limitation shall be computed from the 
time when the payment was made, provided 
that an acknowledgment of the payment appears 
in the handwriting of, or in writing signed by, 
the person making the payment. In the present 
instance, the payment of bs. 100 in 1848 was 
endorsed on the bond by the defendant who 
paid it. The provisions of S. 20, therefore, pro¬ 
vided the plaintiff vrith a fresh starting point of 
limitation from 1942, which is within two years 
of the date of the institution of the suit. The 
suit was, therefore, instituted within time, with 
the resnlt that the decision of Bay J. must be 
confirmed and this appeal dismissed with costs. 
Meredith J.—I agree. 

B.G-D. Appeal dismissed. 
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Sati Bala Dasi v. Chota 

I. R. (36) 1949 Patna 448 [C. N. 129.] 
Agarwala C. J. and Narayan J. 

Sm. Sati Bala Dasi — Petitioner v. Chota 
Nagpur Bankivg Association Ltd. and another 
—Opposite Party. 

Appeal No. 27 of 1947, Decided on 26th January 1948. 

•J-(a) Civil P. C. (1908), S. 110 _ Mortgage suit— 
Amount due must exceed Rs. 10,000 to satisfy 
Para. 1—Property given as security is not property 
in dispute —Decision that mortgagee is entitled to 
recover money advanced is not one involving either 
claim to or question respecting security—Decretal 
dues in suit is not value of property in dispute for 
purposes of Para. 2. 

A mortgage suit U concerned exclusively with the 
Amount due on the mortgage to the mortgagee and 
unless the amount exceeds Bs. 10,000, it does not 
satisfy the requirements of Para. 1 of S. 110 that the 
subject-matter of the suit must be above that sum. 

[Para 2] 

In a mortgage suit the property which is given as 
security for the loan is not the property in dispute in 
the suit, nor is a decision that the mortgagee is entitled 
to recover the money which he advanced one involving 
-either a claim to or question respecting the security. 
The only property in dispute in a mortgage suit is the 
loan advanced by the mortgagor to the mortgagee. The 
mere fact that, if this loan is not repaid in the time 
€xed by the decree, the mortgaged property will be sold 
does not raise any question adeoting the security : 
A. I. B. (24) 1937 All. 169, Dissent. [Para 2] 

Similarly the decretal dues in a mortgage suit cannot 
be taken as the value of the property in dispute for the 
purposes of Para. 2 of S. 110. If this were the pro* 
per construction of the section, the first requiremeot of 
Para, 1, would be rendered nugatory: A.T. B. (3) 1916 
Mad. 985, Rel. on. [Para 2] 

Annotation : (‘44-Com.), Olvil P. 0., S. 110, N. 3, 
8, 11 and 16. 

(b) Civil P. C. (1908), O. 29, R. 1 ; O. 41, R. 1 _ 
Issue whether person signing plaint and verification 
is principal officer of plaintiff bank raised by defen> 
dant but not pressed and finding not given—Issue 
cannot be raised in application for leave to appeal 
to Privy Council against appellate decision in suit 
—Civil P. C. (1908). O. 29, R. 1 ; S. 107. 

In a mortgage suit by the mortgagee bank, the plaint 
was signed and verified by the manager. On the objec¬ 
tion by the defendant that the plaint had not been 
signed by a person authorized to sign it, the plaintiff 
without conceding that the manager had no authority 
to sign or verify the plaint, offered to have it signed by 
the managing director, and this was done. Issue whether 
the manager of the bank, who originally signed the 
plaint and verified it, was a person authorised to do so 
had not been tried because the defendant did not press 
the issue which had been framed with regard to that 
question after the managing director bad offered to fix 
his signature to the plaint in verification and bad 
done so: 

Eeld that the issue was the issue of fact and that it 
was not open to the defendant to raise it in an applica¬ 
tion by him for leave to appeal lo the Privy Goancil 
from the appellate decision in the suit. [Para 1) 

Annotation : (’44*Com.) Civil—P» 0., 0. 29, B. 1, 
N. 6 ; O. 41, B. 1. N. 12. 

B. K. Choudhury and Ray Parasnath — 

for Petitioner. 

B C. D& ana A,K. Chatterji — for Opposite Party. 


Nagpue Banking Assocn. 

Judgment.—This is an application for leave 
to appeal to His Majesty in Goanoil from an 
appellate decision of this Court in a mortgage 
suit. The applicant is the mortgagor defendant. 
The application being for leave to appeal against 
an appellate order of this Court is governed by 
cl. (a) of 8.109, Civil P. C. It is, therefore, 
necessary for the applicant to show that the 
value of the subject-matter of the suit in the 
Court of first instance is Bs. 10,000 or more, and 
that the amount or value of the subject-matter 
in dispute in appeal is the same sum or upwards. 
So far as the amount in dispute in the appeal is 
concerned, it is more than Bs. 10,000 as it 
includes post-litem interest. At the date when 
the suit was instituted in February 1942, the 
amount was less than Rs. 10 , 000 . The defendant 
took an objection that the plaint had not been 
signed by a person authorised to sign it, the 
facts being that it had been sigoed by the 
Manager of the plaintiff-Bank and verified by 
him. On this objection the plaintiff, without 
conceding that the manager had no authority to 
eign or verify the plaint, offered to have it signed 
by the managing director, and this was done in 
July 1944. It is now contended that,, if the 
interest between February^ 1942 and July 1944, 
be added to the amount claimed in the suit, the 
amount in dispute in the suit would be more 
than B9- 10,000, and it has been argued by Mr. 
Chaudhury that the date on which the plaint 
was signed and verified by the managing direc¬ 
tor should be taken as the date on which the 
suit was instituted. Whether the manager of the 
bank, who originally signed the plaint and veri¬ 
fied it, was a person authorised to do so is a 
question of fact which has not been tried because 
the defendant did not press the issue which bad 
been framed with regard to that question after 
the managing director had offered to fix his 
signature to the plaint in verification and bad 
done so, and it is not now open to the defendant 
to raise a question of fact, namely, whether the 
Manager of the bank was a person authorised to 
sign and verify the plaint on behalf of the Bank.) 

[9} It is then contended that the decree of 
this Court involves directly or indirectly some 
claim or question to or respecting property of 
the value of bs 10,000 or more. This contention 
is based on the assumption that the value of the 
mortgaged property is more than Bs. 10,000. In 
support of this contention reliance was placed 
on a decision of the Allahabad High Court in 
Nadir Husain v. Municipal Boards Agra, 
A. I. B. (24) 1937 ALL. 169 : (l. L. B. (1937) ALL. 
406). The material facts of that case were that 
the claim was for recovery of Bs. 17,000 secured 
by a mortgage against defendant 1 with a prayer 
that defendants 2 to 4 were liable to pey 
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R8. 7.685 under a bypotbcoation bond. The appli. 
cation for leave to api->eal to the Privy Council 
Tvas presented only by defendants 3 to 4 , in 
^bose case the only amount in dispute was 
Rs. 7,265. As the decree directed the sale of 
property of a greater value than rs. 10000 
it was held that the conditions required by the 
second clause of s. no were satisfied. With very 
great respect, I am unable to agree with the 
reasoning in that case. In a mortgage suit the 
property which is given as security for the loan 
is not the property in dispute in the suit, nor is 
a decision that the mortgagee is entitled to 
recover the money which be advanced one invoU 
ving either a claim to or question respecting the 
security. The only property in dispute in a 
mortgage suit is the loan advanced by the 
mortgagor to the mortgagee. The mere fact that, 
if this loan is not repaid in the time fixed by the 
decree, the mortgaged property will be sold does 
not, in my opinion, raise any question affecting 
the security. It was next contended that, as the 
decretal dues exceed Rs. lOOOO, this should be 
taken as the value of the property in dispute for 
the purpose of the second paragraph of S. 110. 
If this were the proper construction of the sec¬ 
tion, the fixed requirement of Para. 1 would be 
rendered nugatory. I am fortified in this view 
hy the decision of the Madras High Court in 
Suhramania Ayyar v. Sellammal, 39 Mad. 843: 
(a. I. R. (3) 1916 Mad. 985). That was a suit for the 
recovery of a part of a house and for mesne pro¬ 
fits. The plaintiff was in possession of part of the 
house, and that portion was not included in the 
euit. In any event, the value of the whole bouse 
was less than Rs. 10.000. The defendant was the 
.applicant for leave to appeal to His Majesty in 
Council. Two points were taken, first, that the 
value of the subject-matter of the suit in the 
Court of first instance should be takeu to be 
above Bs. 10 , 000 , in view of the mesne profits 
which accrued after the institution of the euit, 
and, secondly, whether the subject.matter of the 
euit in the Court of first instance was above 
RS. 10,000 or not, the final decree of the High 
Court involved a claim to a 4 >roperty over 
BS. 10,000 in value, that is to say, that the value 
of the property claimed plus the mesne profits 
that subsequently accrued brought the value in 
dispute in the appeal to the Privy Council to 
more than Bs. lo.ooo. With regard to the second 
point, Ayyangar J., observed; 

"The petitioner contends that, Inasmaoh aa the 
decree of hia Coart direota him to sorrender possession 
of the house and to pay mesne profits, the decree 
.necessarily involved a claim to property of over the 
appealable valae. This construction renders the whole 
of 01. 1 nngatory ... In this case we have to take both 
the olanses together 80 as to give meaning to both. In 
■xny indgment Cl. 1 applies to cases where the decree 
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awards a particular sum, or property of a particular 
value or rofusei that n*htf. (I.e) to ca^es wboro the 
object (sif) niaftPr in di.-puio is of a particular value 

.If the operation of the dtciftlon is continccl only 

to the particular ohjtct (s o) matter, Cl. (2) docs not 
apply, and unless tbo ca?e patislios tho conditiuos in 
Cl (1) there is no rlf^ht of npp- al.” 

The learned Chief Justice obaervod ; 

*‘I think that in tho section aa It now slands tho 
words ‘involve directly’ cannot be read as lu'-ludiug 
cases which involvt nothing 'nit the actual subject matter 
io dispute in the appeal Ca-es which involve nothing 
else are in my opinon govefued osclu-»ivt-ly by Para. 1." 
As I have already Btatud, in my view, a mort- 
gage suit is concerned exclusively with tbo 
amount due on the mortgage to the mortgagee, 
and unless the amount exceeds Rs. lo.ooo. it does 
not satisfy the requirements of rara. i of s lio 
that the subject-matter of the suit must be abovo 
that sum. I would, therefore, reject this applica¬ 
tion for leave to appeal with costs; bearing fee, 
three gold mohurs. 

R.G.D. Application disinissed. 


A. I. R. (36) 1949 Patna 449 fC, N. 130.] 

ACtARWala C. J. and Das J. 

The King v. K. N. Chachan — Acevsed. 

Original Criminal Miso. Ko. 9 of 1948, Decided on 
7th January 1049. 

(a) Criminal P. C. (1898). Ss. 423 and 435 — 
District Magistrate — Capacity of in relation to 
cases pending before subordinate Magistrates —> 
Capacity is only of appellate or revisional Court — 
None to prejudice his mind in relation to such 
case. 

It is true that tbo District Magistrate has moro than 
one capacity. He is the bead of the polico m bis district 
and the chief administrative officer besides being the 
bead of the magistracy. But in regard to a pending case 
be baa only one capacity, that of a superior Magistrate, 
to whom, in some cases, an appeal lies from a decision 
of a subordinate Magiatrate, and who in other cases, 
has revisional powers with rtgard to the proceedings 
and decisions of Magistrates subordinate to him. It is, 
therefore, highly improper for any one to communicato 
to the District Magistrate, with reference to a pending 
case, any matter which may have the ellect of prejudio* 
ing bis mind ebould the occasion arise for him to 
exercise appellate or revisional power. - [Para 3J 

(b) Criminal P. C. (1898). S. 494 — Order of dis¬ 
charge - Subsequent proceedings taken and second 
order of discharge without first order having been 
set aside are without jurisdiction. 

An order of dUobarge being a judicial order. Govern* 
ment has no power to direct the prosecution of the 
accused on the same facts so long as that order Is not 
set aside by competent judicial authority. Coosequenily, 
all proceedings which follow Government’s decision to 
proceed with the prosecution, are without jurisdiction, 
inclnding the subsequent order of discharge. [Para 6] 

Annotation : ('46-Com.} Criminal P. C., S. 494, 
N. 11. 

(c) Criminal P. C. (1898), S. 494 — “With the 
consent of the Court" — Consent means consent 
by free and Independent Magistrate — Magistrate 
merely passing order of discharge on orders of 
superiors — Discretion not judicially exercised —. 
High Court can interfere in revision. 
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The expression “with the consent of the Court” oc¬ 
curring in S. 494 must mean a consent freely given by 
a free and independent Magistrate. A discretion ia 
given to the Magistrate in the matter of giving bis 
consent, but the discretion must be based on correct 
legal principles and must not be exercised arbitrarily. 
High Court can and will interfere if, on the face of the 
record, it appears that the discretion has been arbitrari¬ 
ly exercised, or the Court had failed to apply its mind, 
or had been unduly indueoced. Where the magistracy 
merely regard themselves as instruments for recording 
such orders as they may receive from superior authority 
without considering the propriety of those orders, and 
an order of discharge under S. 494 is passed in such 
circumstances, it ia obvious that there is no judicial 
exercise of the Magistrate’s discretion. When this 
becomes apparent from the record of a case, High Court 
will not hesitate to set aside an order of discharge 
when satisfied that the matter is one which, in the 
public interests, requires further judicial investigation: 
A. I. B. (7) 1920 Pat. 362; A. I. R. (11) 1924 Pat. 283; 
A I. R. (27) 1940 Sind 233 and A. I. R. (36) 1949 Pat. 
222, Rel. on, [Paras 7a and 10] 

Annotation : (’46-Com.) Criminal P. C., S. 494, 

N. 10, Pts. 2, 4 and 5; N. 4, Pt, 2. 

(d) Criminal P. C. (1898), S. 494 — Consent — 
Judicial exercise of discretion in giving consent — 
Public Prosecutor communicating his instructions 
from District Magistrate or Provincial Govern¬ 
ment to trying Magistrate and influencing him — 
High Court in revision can take into considera¬ 
tion such instructions t o decide judicial exercise 
of discretion by Magistrate. 

Indeed B. 491 does not anywhere mention either 
the District Magistrate or the Provincial Government. 
The person who may withdraw from the prosecution 
with the consent of the Court is the Public Prosecutor. 
The Public Prosecutor may, however, act under instruc¬ 
tions from the District Magistrate or the Provincial 
Government. They are, however, executive iostructione, 
and High Court should not ordinarily be concerned 
with them. But when such instructions are com¬ 
municated to the trying Magistrate who obviously is 
influenced by tbern, they become relevant for the 
purpose of decldiog whether the Magistrate exercised 
his discretion judicially: A. I. B. (27) 1940 Rang. 189, 
Bel. on. [Para 10] 

Annotation : (’46*Com.) Criminal P. C., S. 494, 
N. 4 and 10. 

(e) Letters Patent (Patna). CL 40 _Calling of 

record directly from trying Magistrate not justi¬ 
fied under Cl. 40. [Para 11] 

The Advocate General — for the Crown. 

Baldeva Sahay and C. P. Sinha for Accused. 

Agarvala C. J. — This rule was issued to 
K. Cbacbau, a merchaut of Muzaflfarpur, to 
show cause why an order of discharge in a case 
in which he was the accused should uot be set 
aside and the prosecution proceeded with. Notice 
was also issued to the District Magistrate, 
Muzaffarpur, and to the Advocate-General. 

[2] The facts are as follows : On 19th March 
1947 Mr. Sukh Nandan Thakur, Market Ins- 
pector of the Rationing Office at Muzaffarpur, 
submitted a report to the Sub*divi3ional Officer, 
stating that on 17th be had detected a case 
against N. Abnaed, Godown Manager, which 
disclosed that the latter, in league with the 
stockist K. N. Ohachan, had been “carrying on 
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the smuggling business of the Government 
Godown” and that at 7 A. M. on leth June^ 
Gbachan bad visited him and offered him Bs. lOO 
to suppress the evidence against him. Chachan 
also offered “to give any statement required 
against the Godown Manager.” Thakur stated 
that this happened in the presence of Ramakant- 
Misbra of village Patore, and also reported that 
he had refused the bribe and that Chachan bad- 
then left, saying he would return in the after¬ 
noon. Thakur requested the Sub-divisional Officer 
to “get this case detected in the presence of a- 
Magistrate.” On this the Sub-divisional Officer 
endorsed : “Mr. B. K. Shukla will please take- 
necessary action.” Mr. Shukla is a Magistrate. 
On the following day, Thakur submitted a further 
report to the Sub-divisional Officer reiterating 
the substance of his first report, and adding that 
N. Ahmad, Chachan and the latter’s servant 
Nandu were in league; that Chachan bad visited 
his office on the afternoon of the 19th and bad 
promised to see him at bis residence the follow¬ 
ing morning. By arrangement with Thakur 
Mr Shukla arrived at the former's residence at 
7 A. M. on the morning of 20th. He was 
accompanied by Mr. K. N. Sharma and Kishun 
Prasad Singh. Two other persons, Rambinode 
Misbra and Bamakant Misbra were also called 
in. These two latter seated themselves on a- 
ebauki in the room in which Thakur was await¬ 
ing the arrival of Cbaoban. Shukla and Sharma 
were in the verandah behind the shutter of tfaa- 
door leading into this room. At 8 a. M. Chachan 
arrived and is reported to have said * Please save 
myself and Nandu. Nandu is my own man. I 
will ask Nandu to give any statement against 
Manager Saheb.” It is said that he then handed 
Thakur a currency note for Bs. 100 which Tba« 
kur placed on the ohauki. At this point of time 
Shukla and Sharma entered the room. Chachan 
admitted his guilt, fell at Shukla's feet and 
asked him to save him. He was taken into cus¬ 
tody and produced before the Suh-divisional 
Magistrate with a written report by Shukla 
suggesting a prosecution under S. I 6 I/ 1 I 6 , Penal 
Code. The order-sheet shows that the Sub-divi¬ 
sional Magistrate treated this report as a com¬ 
plaint by Sbnkla and took cognizance the same 
day. The complaint is set out in extenso : 

“Submitted to S. D. 0. 

According to year dated 19th Marob 1947 (attached) 

I took action. The applicant B. Sbakhnandan Tbakar 
informed me on 19tb evening that tbe transaotioo woa 
expected to take place in the next morning about 7 to 8- 
A. M. 

For protection and to avoid any leakage I took Mr. 

K. N. Sharma also with me on 20lh March 1947 ^ 
about 6.80 A. M. I also took B. Kishnn Prasad Singb 
of Sahebganj. We three reached the bouse of Babn 
Sukhnandan Thakur M. I. at about 7 A. M. oon- 
cealed ourBelves inside the house. The neighbouring 
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witnesses Bambinod Misra and Bamakant Misbra were 
also called there. 

We two. myself and Mr. K. N. Sharma, took oar 
position on the inner Terandah of the house olose to the 
door shatters of the outer room from where the place of 
ooonrrence was in sight and within hearing. The three 
publfo witnesses named above stood in the same room 
where B. Sukhnandan Tbakui was sitting. 

We waited there for an hour. At about 8 A. M. the 
accused Kedar Nath Chachan came and entered inside 
the room where B. Sukhnandan Tbakur was sitting on 
a charpol. The former took his seat in a chair, in front 
of the latter. 

Then began the talks. The accused Eedar Nath 
Cbaoban said and we heard and saw : 

'Please save myself and Nandu. Nnndu is my own 
man, I will ask Nandu to give any statement against 
Manager 6aheb. Roo^aya le liya j<xi aur hamara kam 
kar diya jai jisme hamara aur Nandu ka jan banch 
jai.* 

He then placed the note in the Ext (sic) in the right 
hand of B. Sukhnandan Thakur M. I., taking it out 
from bis left upper pocket of his shirt. The M. I., 
placed It on the oharpoi. 

As soon as the transaction completed I along with 
Mr. K. N. Sharma burst upon the scene. 

We recovered the G. C. Note and prepared the search 
list in presence of the search witnesses who signed it. 

The accused Kedar Nath Chachan pleading guilty 
began to request and rub my feet against his forehead 
Baying; ‘kisi tarah se hamko ehhor dijiye.' He then 
also touched the feet of B. E. N. Sharma, making the 
same request. He refused to give any written state* 
ment. He wanted bail but there was no bailor. The 
accused wanted that his brother might be called. We 
sent a man to oall him to tbs S. O. 0. We came by 
rickshaw and K. N. Sharma escorted the accused. 
Fearing the man to delay in calling a bailor, he allowed 
(slo) by E. N. Sharma to show his brother from Town 
P. S. The accused was then presented before S. D. O. 
The accused may be prosecuted under S. 161/116, 
Penal Code. The following other witnesses will prove the 
charge : 1. B. E. N. Sharma. 2. B. Sukhnandan 
Tbakur M. I. Bationing Office. 3. B. Kishun Prasad 
Singh, Vill. Abiapur, P. S. Sahebganj. 4. B {Rama Kant 
Misbra. 6. B. Rambinode Mishra, home address Vill. 
Fatorb, P. S. District Daibhanga, at present both in 
Mohalla Bambagh Mantarwali Muzafiarpui. Paper 
and articles attached : 1. G. C. Note of Bs. 100 (bun* 
dred) No. A/80, 116708. 2. The search list. 3. The 
order of S. D. 0. dated 19th March 1947. 

Sd/R. K. Shukla, 20th March 1947." 

On the 21st the Sub-divisional Magistrate trans¬ 
ferred the case to Mr. Suleman “to push the 
case quickly.’* After three adjournments the 
bearing was fixed for 28 th June 1947. There is 
DO entry in the order.sbeet on 28th or for the 
next 25 days. The record bad apparently been 
called for by the Government, as the next entry 
dated 30tb June shews; "This case record was 
called for by the Government and has since been 
received back today. Fixed 24th July 1947.” After 
two more adjournments, the bearing was fixed 
for 22nd September, by an order of lith Septem¬ 
ber, the record having, in the meantime, been 
called for by the District Magistrate. On the 
22nd, the record was received back from the Dis¬ 
trict Magistrate at 4 P. M. and the bearing was 
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fixed for 9th October. On the last mentioned 
date the entry in the order sheet is: 

“Public Prosecutor files petition withdrawing the 
case under order of the District Magistrate. Case is 
withdrawn. Accused discharged under 9, 494, Criminal 
P* C.’* 

Eight months later, on 22nd June 1948, there is 
this entry in the order sheet of the case over the 
initials of the District Magistrate : 

“Government has ordord that the case should proceed 
and be thrashed out in Court. The case is transferred 
to Mr. D. N. Sinho, Munsif Magistrate, for disposal. 
Please summon the accused without delay and then fix 
dates for hearing and timely intimate dates of bearing 
to Mr. Brajeshwar Prasad, Public Prosecutor of Patna, 
who has been ordered by the Government to conduct 
the case, Government desire that the case should bo 
expedited." 

The next entry, on 25th June, shews tha6 
28th was fixed for the hearing. In the mar¬ 
gin, over the initials of the District Magis- 
trate, is an entry dated 9th July 1948 : "Record 
submitted to Government as desired." Then on 

29tb October, is the following entry : 

“Case recalled to my file. Seen petition of public 
prosecutor. Accused discharged under S. 494, Criminal 

P. C." 

This entry bears the initials of the Distict Magis¬ 
trate. On 29th November, the High Court called 
upon the District Magistrate to send the record 
of the case, ^'Emperor v. Rai Saheb Babu 
Chachan, under ss. I 6 I/ 116 ”. The Additional 

District Magistrate replied on the 30th stating : 

“Tbe District Magistrate is on casual leave and the 
record will be submitted immediately on bis return." 

Absence of the District Magistrate on casual 
leave was no excuse for tbe Additional District 
Magistrate’s non-compliance with the order of 
this Court to send tbe record. During the absence 
of tbe District Magistrate, the Additional District 
Magistrate was in charge and should have com¬ 
plied with tbe order immediately. As bo failed to 
do so, a notice was sent to him calling upon him 
to have the record produced on 6th December, 
or to attend personally and shew cause why be 
should not be committed for contempt of the 
High Court’s order. On 2 nd December, the record 
was sent to this Court with tbe following expla¬ 
nation by tbe Additional District Magistrate : 

“From enquiry it transpired that there was no case 
against B. S. Babu Chachan, but there was a case 
Emperor'i, K N. Chachan, under S. 161/116, Penal 
Code which was dealt iu the confidential aection as it 
was wanted by Pandit Baghunandan Pande, Secretary, 
Anti-corruption Department, and the record waa not 
immediately available. As I am a new to this district 
and I was really in doubt whether tbe recorda of Em¬ 
peror V. .R. S. K. N. Chachan should be sent or I should 
wait for the District Magistrate to come and to ascertain 
whether R. S. E. N. Chachan or B. S. Babu Chachan 
is tbe same person or there was some mistake In name 
and whether the records of Emperor v. B. 8, K, N, 
Chachan should be sent and hence the delay." 

[ 3 ] This explanation cannot be regarded as 
satisfactory. If there was any doubt in the 
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Additional District Magistrate's mind whether the 
High Court’s requisition for the record of the 
case of Rai Saheb Babu Chachan under 
ss. I 6 I /116 referred to the case of Rai Saheb K. N. 
Chachan under Ss. I 6 I/ 1 I 6 , the doubt could have 
been resolved by enquiry from the Sub-divisional 
Magistrate. In any event, in bis letter of 30th 
November, the Additional District Magistrate did 
not say that he had any doubt about what record 
the High Court wanted. The only reason he gave 
for not submitting it was that the District Magis. 
trate was on casual leave. Why so much vacilla¬ 
tion has been shown in dealing with this case it 
is difficult to understand. Here was a prosecution 
started on 2iBt March 1947, on a complaint dis¬ 
closing the commission of an offence under 
S3 I 61 / 116 , Penal Code. The complainant was not 
a private person, or any one who might bs sus¬ 
pected of lodging a false case, or attempting 
wrongfully to implicate E. N. Chachan in a false 
charge, for the complainant was no other than a 
Magistrate whom the Sub-divisional Officer him¬ 
self bad directed to be present at the proposed 
visit of the accused to the residence of the Market 
Inspector. On this complaint, the Sub-divisional 
Magistrate took cognizance, thereby indicating 
that he considered the allegations made by the 
complainant required judicial investigation. In 
June Government called for the record of the 
case. In anothercase we have already commented 
on the illegality of the action of the Government 
in calling for the record of a pending case. It is 
not proposed, therefore, to comment further on 
this aspect of the matter. What is clear, however, 
is that Government returned the record without 
seeing any reason why the prosecution should not 
proceed thus agreeing with the Sub divisional 
Magistrate that the allegations set out in the 
complaint required judicial investigation. Why 
then, soon after the Court in seisin of the case 
had received the record back from Government, 
did the District Magistrate again send for it? 
That is a question which requires a convincing 
answer in view of the Government’s implied ap¬ 
proval of the prosecution proceeding. It is at this 
etage that it becomes necessary to refer to a letter 
dated 22nd August 1947, which was received by 
the District Magistrate. The writer of this letter 
is Mr. Mabesb Prasad Sinba, a member of the 
Legislative Assembly, and an advocate of the 
Muzaffarpur Bar. This is the letter: 

*' Muzaffarpur, 
22-8-1947. 

My dear SabijI, 

"Sometimes back some golmal was detected in the 
Oovernment godonn here npoo which proceedings were 
drawn up against Mr N. Ahmed, the Manager of the 
godown. I wrote to Mr. JUlespie, the then District 
Magistrate to look into the matter personally. He ex¬ 
onerated Mr. N. Ahmed of all the charges and passed 
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unwholesome remarks against one Sukhnandan Thaktu 
who was the author of the case against N. Ahmed. 

It has been brought to my notice that the same Baba 
Sukhnandan Thakur has tipped one Marwari named 
Eedarnath Chaeban and has entangled him in a false 
criminal case. I am told that a very prominent man is 
trying to gain some undue advantage from that Marwari 
gentleman. This scandal is talked about. I therefor re* 
quest you to look into this matter as this case also is an 
ofi'shoot of Sukhnandan Tbakur’a plan about whloh 
Mr. Gillespie made strong remarks. This should be 
thoroughly examined by competent persons. If the 
case be worth pursuing it should be taken up vigoroosly 
or if not it be dropped. Immediate action be taken by 
you in this connection before the case starts. 

Yours sincerely, 

Sd/- Mabesh Prasad Sinha." 

At the request of this Court, this letter was pro¬ 
duced by the District Magistrate, although objec¬ 
tion to our calling for it was taken both by the 
Advocate.Genera) and by Mr. Baldeva Sabay on 
behalf of Cbaoban. It was contended that this 
letter should not be regarded as addressed to Mr. 
Sabi as District Magistrate but as the bead of 
the district administration, and, therefore, it 
should not be regarded as relevant to the matter 
now before the Court, namely, whether the order 
discharging Chachan ebould be set aside. It is 
true that the District Magistrate has more than 
one capacity: He is the bead of the police in his 
district and the Chief administrative officer, 
besides being the head of the magistracy. But in 
regard to a pending case be has only one capacity 
—that of a superior Magistrate, to whom, in some 
cases, an appeal lies from a decision of a sub¬ 
ordinate Magistrate, and who, in other cases, has 
revisional powers with regard to the proceedings 
and decisions of Magistrates subordinate to him. 
It is, therefore, highly improper for any one to 
communicate to the District Magistrate, with 
reference to a pending case, any matter which 
may have the effect of prejudicing his mind 
should the occasion arise for him to exercise ap¬ 
pellate or revisional power. If that simple proposi¬ 
tion was not known to Mr. Mabesb Prasad Sinba, 
the legislator, it should have been known to Mr. 
Mahesh Prasad Sinba, the advocate. In this letter 
which, it must be emphasised was in relation 
to a case which was properly in seisin of a 
competent Oourt, Mr. Mabesb Prasad Sinba 
categorically informs the District Magistrate 
that the case pending against Chachan is a falsa 
case and that it is an off shoot of an alleged 
plan of Sukhnandan Thakur to implicate N« 
Ahmed in a false charge, and it requested the 
District Magistrate to have the matter “thor¬ 
oughly examined by competent persons,** there¬ 
by implying that the Magistrate before whom 
the matter was pending was not a competent 
person. It is most regrettable that any one 
and, more particularly, an advocate, should 
thus intervene in a pending case and endeavoiur 
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to influenoe the mind of a superior Magistrate by 
as parte siatemeDts and by casting aspersions on 
the capacity of the presiding oiBcec of the Court 
in seisin of the case. 

C4] On the margin of this letter is an endorse, 
ment initialled by the District Magistrate, dated 
93rd August 1947: 'Public Prosecutor should be 
requested to examine the record carefully and 
give his considered opinion.** Why the District 
Magistrate should have considered it desirable to 
have the Publio Prosecutor’s opinion in this case 
after the record bad already been sent to 
Government and returned to the trying Magis- 
trate, it is difficult to understand. However, the 
record was sent to the Publio Prosecutor, and on 
16th September, he submitted a report to the 
District Magistrate. The opening paragraph is 
as follows: 

"Befereoce has been made to me for my opinion 
whether the case against Mr. Eedarnatb Ghaohan under 
S. 161/116, Penal Code has good evidence to stand 
trial.'* 

If that was the question on which the Public 
Prosecutor considered his opinion was sought, 
one would have thought it could have been 
answered very shortly, namely, by pointing out, 
with reference to the charge against Ghaohan, 
that is to say, the charge cl attempted bribery, 
that the complainant was a Magistrate, that the 
complaint showed that the complainant was an 
eye-witness of what had transpired, and that at 
least three other persons were present, one of 
whom, Mr. Sharma, is also a public officer. In 
the whole of this ^'opinion'*, however, there is 
not a reference to any one of these oircumstan- 
oes. Instead of referring to these relevant facts, 
the Publio Prosecutor suggested that there could 
have been no motive for Oh^ohan to offer a bribe 
to Thakur as there could have beeu no question 
of grain smuggling because "there was no grain 
inside the Government godown on 17th March." 
This was in reference to Tbakur’s report of l6th 
March that he detected a case of grain smuggl¬ 
ing on 17tb. For the purposes of his opinion 
the Public Prosecutor chose to regard this as an 
allegation by Tbaknr that the smuggling took 
place on 17th March whereas what Thakur had 
alleged was that it was on I7tb that he detected 
a case of grain smuggling. The Publio Prosecutor 
also stated in support of his opinion that there 
was nothing on the record to show that Mr. 
Thakur had collected any evidence whatsoever 
against Ohachan or Kandu on I8tb or there- 
after. He omitted to mention that Thakur bad 
never been afforded an opportunity of placing 
before the Oonrt any evidence in support of the 
charges which be made against Ghacban. The 
Public Prosecutor oonoluded bis opinion by stat¬ 
ing that it would be very difficult for the prosecu¬ 


tion to prove that Mr. Thakur was in a position 
On 18lh or 19th uarob to show any favour to 
Ohachan which would lead the latter to offer 
him a bribe, again completely ignoring the fact 
that Mr. Thakur bad bad noopportuoity of stating 
what evidence was in his possession and showing 
the cogency of it. 

[5l It is diffijult to regard this effufion as the 
considered opinion of a lawyer of euOicieub ex¬ 
perience to be entrusted with publio prosecution, 
and apparently Government took the same view 
of the matter, for they not only, in spite of this 
opinion, directed the prosecution to proceed, but 
also took tbe precaution of briehng Mr. Braje- 
shwari Prasad, Public Prosecutor of Patna, to 
conduct the prosecution instead of tbe Publio 
Prosecutor of Muzaffarpur. 

[6] This rule was 6rst issued to show cause 
why tbe order of discharge dated 90th October 
1946, should not be set aside. At tbe bearing of 
that rule it was contended that an order of dis- 
charge being a judicial order, Governmonb bad 
no power to direct tho prosecution of tbe accusedj 
on tbe same facts so long as that order was not 
Bet aside by competent judicial authority. Conse. 
quently, it was contended that all proceedings 
which followed Government's decision to proceed 
with tbe proseootiOD, that is to say, all proceed¬ 
ings from asnd June 1948, were without jurisdio. 
tion, including the order of discharge of a9th 
October 1946. That contention being irresistible, 
it followed that tbe order of discharge of 9tb 
October 1947, stands in favour of Cbachan. 
Government appear to have been wrongly advie 
ed that they could proceed with the prosecution 
without having the order of discharge dated 9tb 
October 1947, set aside in a proper proceeding. 
Tbe position, therefore, was that tbe accused 
stood discharged, not by reason of tbe order of 
29tb October 1948, which was passed without 
jurisdiction, but by reason of the order of 9tb 
October 1947. As tbe learned advocate for the 
accused was not prepared on that day to show 
cause why this order of discharge should not be 
set aside, a further date was 6xed to afford him 
an opportunity of showing cause why that order 
should not be set aside and the case proceed. 

[7] Here it is desirable to mention that the 
Court called upon Mr. Pande, Secretary to 
Government, Supply and Price Control Depart¬ 
ment, to produce a letter addressed to him by 
Mr. Mahesb Prasad Sinba, dated aand August 
1946, that is to say, after tbe District Magistrate 
bad, for tbe second time, submitted tbe record 
to Government which resulted in the second order 
of discharge. Mr. Pande stated in an affidavit 
that he was unable to produce this letter as it 
was no longer in his custody, it having been 
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attached to a file in the Seccetaciat, and that be 
Lad been refused permission to remove it from 
the file. In another affidavit, the Chief Secretary 
stated that Government declined to produce this 
letter for reasons of' state. The argument was 
advanced that Government is entitled to claim 
privilege for confidential reports received from 
its intelligence service. The argument would 
have been relevant if this letter was of that 
nature, but Government does not claim Mr. 
Mabesh Prasad Sinha to be a member of its in¬ 
telligence service. Whether the Government is 
entitled to refuse to produce a letter written to 
one of its officers by a private individual is a 
question which it is not necessary to decide in 
the present case as we are now concerned with 
the earlier and not the later order of discharge. 
The letter is relevant only with regard to the 
latter order. A claim of privilege in respect of 
this letter is all the more extraordinary as it was 
known that the Court was in possession of a 
copy of this letter, the accuracy of which was not 
challenged. It may be mentioned that in the re- 
cord of the case there is no indication of any 
vakalatnama having been filed by Mr. Mabesh 
Prasad Sinha authorizing him to act on behalf 
of the accused Chachau, and no explanation 
whatsoever of his solicitude on behalf of the ac¬ 
cused which led him into the improper course of 
writing to the District Magistrate. 

[7a] It remains to mention an argument that 
has been addressed to us by Mr. Baldeva Sahay 
that this Court has no power to revise an order 
of discharge passed under 8. 494, Criminal P. C. 
It is contended that an order of discharge must 
follow automatically when a Magistrate consents 
to the withdrawal of the Publio Prosecutor from 
the case, and that this Court cannot inquire into 
the reasons which led a Magistrate to consent to 
such withdrawal. It is conceded that the Courts 
have power to interfere, when the Code requires 
a Magistrate to exercise discretion, for the pur¬ 
pose of ascertaining whether the discretion has 
been exercised in a judicial manner or not. But, 
it is argued, when the Code merely requires a 
Magistrate’s consent, the Court cannot inquire 
into the reasons for the consent. For this pro¬ 
position, reference was made to the decision in 
Gulli Bhagat v. Narain Singh, 2 Pat. 708 : 
(A.I.B, (11) 1924 Pat. 2B3: 25 Or. Ii. J. 446), where 
it was held that where a Court permits a pro¬ 
secution to be withdrawn under S. 494, it is not 
necessary to record its reasons for permitting the 
withdrawal, and that it is not the practice of the 
High Court to inquire into the reasons for, nor 
interfere with the discretion exercised by a Court 
of competent jurisdiction which is not, on the face 
of it, arbitrary. What the Court was considering 
in that case, however, is oneqaivooally stated in 
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the opening sentence of the judgment of ths 
learned Judges who decided it namely: 

‘‘This application raises a somewhat important point, 
namely, whether an order of acquittal passed under - 
S. 494, Criminal P. C., should be revised in this Court 
at the instance of a private party.” 

The whole point of the decision was that the 
application was at the instance of a private 
party, and that the order sought to be revised was 
an order of acquittal. It is seldom, and only in 
the most extraordinary circumstances, that this 
Court will interfere with an order of acquittal 
unless moved to do so by the publio authorities, 
and then only on being convinced that it is in the 
public interest that the acquittal should be set 
aside. It is not the practice of this Court to inter, 
fere with an acquittal at the instance of a private 
party. Disagreement was expressed with the view 
taken in the Calcutta High Court that the Court 
should record its reasons for consenting to the 
withdrawal of a Publio Prosecutor under s. 494,but 
their Lordships treated the granting of consent 
as a matter of discretion, and it is well-established 
that where a Court is required to exercise its 
direction, it must do so j'udioially, and not arbi¬ 
trarily. The history of this case, like that of 
many others which have recently come before 
us, shows that, uufortunately, the magistracy 
now merely regard themselves as instruments for 
recording such orders as they may receive from 
superior authority without considering the pro 
priety of those orders. When an order of discharge 
under S. 494 is passed in such oircumstances, it is 
obvious that there is no judicial exercise of the 
Magistrate’s discretion. When this becomes ap. 
parent from the record of a case, this Court has 
the power to set aside an order of discharge and 
will not hesitate to do so when satisfied that the 
matter is one which, in the public interest, re¬ 
quires judicial investigation. In the present in¬ 
stance, the complaint which was before the Court 
was, as I have already stated, a complaint by a 
Magistrate and was with respect to matters which 
the Magistrate says that be saw with his own eyes. 
Even if there was no other witnesses in support 
of the Magistrate’s allegations, the matter would 
require investigation. But, in this case, as I have 
already shown, thers are other witnesses as well. 
This, therefore, iu my opinion, is essentially a 
case which, in the public interest requires further 
investigation. The order of discharge dated 29tb 
October 1948, is declared to be an invalid order. 
The order of discharge dated 9th October 1947, 
is set aside and the Munaif Magistrate is directed 
to proceed with the hearing of the case. 

[6] Das J> —I agree, but would like to make 
the following observations. I have some doubt if 
the Provincial Government were justified in 
claiming privilege in respect of the letter written 
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1)y Mr. Maheah Prasad Sinha to Mr. Pande. 
That letter was. however, written on 99nd August 
1948, that is, long after the first order of die. 
•oharge wbiob was passed on 9tb October 1947. As 
it is clear that all further proceedings after the 
said order of discharge were without jurisdiction, 
(he letter stated to have been written by Mr. 
Maheah Prasad Sinha to Mr. Pande baa no bear, 
ing on the principal question at issue before us. 
For this reason, 1 express no final opinion on 
the point if the Provincial Government were 
justified in claiming privilege in respect of that 
letter and withholding its production. 

t9] In my opinion, the principal question for con. 
flideration in this case is if there are good grounds 
for interference with the order of discharge dated 
•9th October 1947. The second order of discharge 
passed on 29th October 1946, was clearly without 
jurisdiction. I must, however, point out that the 
case was in the file of the Munsif Magistrate 
•from 25th June 1946, and the District Magistrate 
withdrew the case to his own file and then pass, 
ed the second order of discharge. The District 
Magistrate had formed some opinion about the 
case by reason of the letter which he had earlier 
received from Mr. Mahesh Prasad Sinha and 
«lso the opinion given by the Public Prosecutor. 
In these circumstances, I consider that it should 
have been more proper for the learned District 
Magistrate to allow the Munsif.Magistrate, as. 
suming that he was rightly in seisin of the case, 
to deal with the application of the Prosecuting 
Inspector under 8. 494, Criminal P. G., instead 
of withdrawing the case to his own file and then 
proceeding to pass an order under that section. 
The record shows that the District Magistrate 
had himself passed an executive order on 29tb 
October 1948, to the Prosecuting Inspectordirect. 
ing the latter to withdraw from the case, as per 
order of the Provincial Government. The Dis¬ 
trict Magistrate bad not, therefore, a free mind 
in the matter, and to recall the case to bis own 
hie on the same day and then pass an order of 
■discharge looks very much like "registering'* the 
order of the Provincial Government instead of 
exercising judicial discretion. 

[ 10 ] In my opinion, the expression "with the 
consent of the Court" occurring in S. 494, Cri- 
minal P. C., must mean a consent freely given 
by a free and independent Magistrate, though 
there may be room for difference of opinion if 
reasons extraneous to the case can be considered 
by the Court (see Fahirohand Bamhrishin v. 
Murad Umar, A. I. B. (27) 1940 Bind 233 : 42 
or. ii. J. 182). A discretion is given to the Magis. 
trate in the matter of giving bis consent, but 
the discretion most be ^ased on correct legal 
principles and must not be exercised arbitrarily. 
1 ft on the face of the record, it appears (hat 
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there has been no judicial exercise of the dis. 
oration, or that the Magistrate has not applied 
his mind, or has acted arbitrarily, this Court 
can and will interfere. This view is in conson¬ 
ance with common sense, and is supported nob 
only by the actual wording of S. 494, Criminal 
P. 0., but also by authority. I need only refer 
to the decision of this Court in Coin Bari v. 
King-Emperor, 1 P. L. T. 400: (A. I. K. (7) 1020 
Pat. 362: 21 Cr. L. J. 641) and the same view has 
been expressed in several decisions of the Cal. 
outta High Court and other High Courts of India, 
there being a difference of opinion only on the 
narrower question if it is necessary for the Court 
giving its consent under the section to record 
its reasons in order that the High Court may be 
in a position to say whether the discretion vest¬ 
ed in the Court has been properly exorcised. So 
far as I know, there is no difference on the ques. 
tion that this Court can and will interfere if, 
on the face of the record, it appears that the 
discretion has been arbitrarily exercised, or 
the Court bad failed to apply its mind, or bad 
been unduly influenced. This view was recent¬ 
ly expressed by a Special Bench of this Court 
in the Jamshedpur case (Cr. Misc. case No. 488 
of 1949, The King v. Parmanand and others, dis¬ 
posed of on 5tb November 1948 ($mca reported in 
A. I. R. (36) 1949 Pat 232: 60 Or. L. J. 474 3.B.) The 
decision in Gulli Bhagat v. Narain Singh, 2 Pat, 
70S: (a. I. B. (11) 1924 pat. 283; 25 Cr. L. J. 446), on 
which Mr. Baldeva Sahay appearing for the 
accused person has placed great reliance, does 
not really conflict with the above view, as the 
following observations made therein would show: 

'‘Id the next place, where a dUoretiOD has been exer¬ 
cised by a Court of competent jurisdiction, which is not 
on the face of It arbitrary, the practice of the High 
Court is that as a revisional Court it will neither in¬ 
quire into the reasons nor interfere." 

I emphasise the words "which is not on the face 

of it arbitrary". These words show that if the 

discretion has been exorcised arbitrarily, that is, 

without applying a free and independent mind, 

then this Court can interfere in revision. 

Mr. Baldeva Sahay has argued that except on 

the ground of jurisdiction, this Court has no 

power to inferfer© when the trial Court gives 

consent and the order of discharge follows auto« 

matically as a result thereof. In my opinion, this 

contention of Mr. Sahay, ignores the fact that 

the giving of consent, which is a pre-requisite 

to the order of discharge or acquittal as the case 

may be, is a matter of judicial discretion; and 

the contention is not 'supported by the decision 

in GuUi Bhagat*s case, 2 Pat. 708: (A. I. B. (ll) 

1924 Pat. 283 : 26 Or. L. J. 446). Where a Court 

of competent jurisdiction gives consent even 

without recording reasons and there is nothing 

in the record to show that (he discretion waa 
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arbitrarily exercised, this Court will not inter- 
fere: that is the only efifect of the decision in 
Gulli Bhagat's case, 2 Pat. 708 : (a. l. R. (11) 
1924 pat. 233 : 25 Or. Ii J. 446), and it would be 
wrong to press that decision in support of a view 
which would make this Court unable to redress 
a wrong or prevent a failure of justice, as 
a result of an arbitrary act of the Magistrate. 
Therefore, the point to be considered is if there 
was a judicial exercise of discretion when 
the Magistrate passed bis order of discharge on 
9th October 1947. The order purports to have 
been passed on a petition filed by the Public 
Prosecutor which stated: 

"Under ineirucuons from the Distriot Magistrate the 
Public Prosecutor requests for permissiou to withdraw 
this case and prays that the order may be made 
accordiugly." 

Actually, however, it appears that a detailed 
report of the Public Prosecutor, dated 18th 
September 1947, to the District Magistrate, sub¬ 
mitted in compliance with the endorsement of 
the District Magistrate on the letter addressed 
by Mr. Mabesh Prasad Sinba to the District 
Magistrate, then a further note of a consultation 
between the District Magistrate, the Sub-divisional 
Magistrate and the Rationing Officer containing 
the opinions of these officers were all sent to the 
trying Magistrate with an order of the District 
Magistrate to the following effect: “The case is 
to be withdrawn", and all these documents are 
to be found in the record. In these circumstanceB 
it can hardly be said that the consent given was 
a free consent of a free and independent Magis- 
irate. Mr. Baldeva Sabay suggested in the course 
of bis arguments that the aforesaid documents 
which contained instructions of executive officers 
to their subordinates should not be looked into 
by us. Indeed, s. 494, Criminal P. G., does not 
anywhere mention either the District Magis- 
trate or the Provincial Government. The person 
who may withdraw from the prosecution with 
the consent of the Court is the Public Prosecutor. 
The Public Prosecutor may, however, act under 
instructions from tbe District Magistrate or the 
Provincial Government, e. g., such instructions 
as are contained in the Practice and Procedure 
Manual. They are, however, executive instruc¬ 
tions, and this Court should not ordinarily be 
concerned with them. When such instrucbicns 
are communicated to the‘trying Magistrate who 
ibviou^ly is influenced by them, they become 
relevant for the purpose of deciding whether the 
Magistrate exercised bis discretion judicially. 
There is indeed a decision of tbe Rangoon High 
Court iu The King v. Ba Khtn, A. I. R. (37) 
1940 Rang' 189 : (41 Cr. L. J. 853), where the 

following observations were made: 

* 1 have not seen the orders of tbe District Magis¬ 
trate of Pegu which were referred to by the Magistrate, 


A. 1. B, 

but presumably these orders were instrootions to the- 
Public Prosecutor to apply to the Court under S. 494 
for tbe withdrawal of tbe ca^es, and if so. they were- 
perfectly proper instructions for tbe District Magistrate- 
to give to tbe Public Prosecutor. Hut the Public Prose¬ 
cutor acted with grave impropriety in showing his in¬ 
structions to tbe trial Magistrate and the Magistrate 
acted with equst impropriety in looking at them. The 
fact that the District Magistrate has instructed the 
Public Prosecutor to apply for withdrawal is no reason 
for a Msgibtrate giving his consent to such witbdrawal- 
The Magistrate must not surrender bis authority to 
tbe District Magistrate, but must act judioially and 
come to bis owo independent conclusion as to whether 
withdrawal ought to be permitted or not upon a consi¬ 
deration of all tbe relevant circumstances." 

It is clear to me that in view of tbe oircum- 
stances in which the order dated 9tb October 
1947, was passed, tbe trying Magistrate did not- 
at all apply his mind, but merely carried out 
the order of his superior officer; in other words, 
there was no judicial exercise of discretion. On 
this ground itself the order dated 9th October 
1947, is liable to be set aside. 

[11] There is one other aspect regarding 
which I wish to say a few words. In the Jamshed- 
pur case, (A. I. R. (86) 1949 pat. 322 : 60 or. L. J. 
474 S B.) we had referred to tbe procedure for 
tbe production and transmission of disposed o£ 
and pending records, as laid down by tbe rules of 
this Court. In tbe course of his arguments the 
learned Advocate General referred to the Letters 
Patent. The relevant clause is Ol. 40 which re- 
quires the High Court to comply with such re¬ 
quisitions as may be made by the Provincial 
Government for records, returns and statements. 

I do not think that this clause justifies the 
method adopted in this particular case, such as, 
tbe calling of a record by means of an executive 
order direct from the trying Magistrate, or by 
means of a written slip of paper as was done by 
the District Magistrate. In the case before us the 
record seems to have moved from one authority to 
another on more than one occasion without a 
proper requisition as contemplated by tbe rules 
of this Court or by the relevant clause of tbe 
Letters Patent. In one of bis orders dated 9th 
July 1948, the Muneif Magistrate bad noted as 
follows: ‘ Record demanded by the District Magis¬ 
trate for sending it to Government." It is 
obvious that tbe demand of tbe record by the 
District Magistrate in the manner indicated 
above was not in conformity with tbe existing 
rules. If there is a case for an amendment of tbe 
existing rules, that is a different matter altoge¬ 
ther. It is also curious that in spite of the order 
of discharge tbe Munsif Magistrate continued to 
record orders in the case, as he was obviouely 
unaware that the case bad been recalled to bie^ 
own file by the District Magistrate and then dis¬ 
posed of by the latter on S9th October 1948. 

D.H. Order of discharge sei aside* 
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Manohar Lall and Mahabir Prasad JJ. 

Chaitan Mahto and others _ Appellants v. 

Sarat Chandra Mahantt Respondent, 

A. F. A. D. No. 1803 of 1946, Deoided on 8tb April 
1949, from decree of Sub-Jodge, PuruUa, D/-27tb May 
1946. 

Chota Nagpur Tenancy Act (VI [6] of 1908). 
Ss. 67 and 77—Right of occupancy in korkar can be 
acquired in ghatwali lands under S. 67 — S. 77 is 
no bar. 

A right of oooupanoj in korkar b almost an Inevit* 
able corollary to a customary right to convert laiio into 
korkar and such a right of oroupaocy certainly stands 
on a diderent footing than the occupanoy right based 
on 12 years* raijati occupation, and the principle 
taken to underlie acquisition of snch rights has no ap¬ 
plication to ocoupanoy rights arising from conversion 
into korkar as regulated by custom or law: A.I.R. (20) 
1933 Pat. 52, Rel. on; Case law referred. [Para 7J 

The occupation by a korkar raiyat does not in any 
manner decrease the value of the land, and this can in 
no sense be said to be an encumbrance on the ghatwali 
land a&eoting its incident within the meaning of S. 77 
of the Act. [Para 9] 

Hence where a person bad been in possession for a 
fairly long time by reolaimiog ghatwali lands by con* 
verting them into paddy growing lands, he acquires 
occupancy rights In korkar in the ghatwali lands under 
S. 67. Section 77 is no bar to acquisition of such 
«8bts. [Para 9] 

S. C. Ohosh — for Appellants. 

S, C. Majumdar and S. K. Majutndar 

— for Respondent. 

Mahabir Prasadi J. — This appeal by the 
plaintiff, who is aggrieved by the conourrent de- 
oisioDS of the Courts below dismissiog his suit 
for ejectment of the defendant in occupation of 
the lands in snit, raises tbe question as to whe¬ 
ther s. 77, Ohota Nagpor Tenancy Act bars the 
acquisition of right of ocoupanoy by korkar 
under tbe provisions of B. 67 of the Act, 

[ 2 ] The case of tbe plaintiff-appellant was 
that he was holding the lands in suit as tabedar 
of the village having been appointed to that 
ofBoe by tbe Deputy Commissioner after the 
death of the previous holder of that ofQce Ratan 
Mahto, and tbe lands belonged to him and had 
tbe incident of a ghatwali or service tenure, and 
that tbe respondent without any tight whatso¬ 
ever dispossessed him from these lands. Ratan 
Mahto, the predeceseor-in-office of tbe plaintiH, 
had entered into a collusive and fraudulent com¬ 
promise with tbe respondent which was not 
binding upon him. The respondent was, there¬ 
fore, in illegal possession of the land and liable 
to be evicted, therefrom. 

[S] The case of the respondent in defence was 
that after the survey and settlement operations, 
the lands had become sandy and absolutely un¬ 
fit for paddy cultivation, and that in order to 
make them oolturable, Ratan Mahto, father of 
Appellant 1, in coarse ol his prudent management 


settled the suit lands with him about 20 years 
back with the rental of us. 1-8 0 per year, and 
the respondent at enormous cost improved the 
lands and made them fit for paddy cultivation. 
Ratan Mahto, however, brought a suit (no. 299 
of 1936) against the respondent which suit was 
oompromitsed and Ratan Mahto nct)gniged the 
respondent as bis tenant. Lastly, tbe case of tbe 
re8(X)ndent was that in any event be having 
improved the lands and made them fit for paddy 
cultivation had acquired right of occupancy by 
korkar in tbe lands in suit and was not liable to 
be evicted. 

[4] Both tbe Courts below have held that the 
respondent had acquired occupancy right by kor¬ 
kar and tbe story of possession and dispossession 
set up by the appsilants was untrue, and although 
other issues arising on the pleadings in tbe suit 
were deoided in favour of tbe appellants, the 
suit was dismissed. 

[6] Mr. S. 0. Ghosh appearing on behalf of 
tbe appellants referred to 8. 77, Chota Nagpur 
Tenancy Act which runs: 

“Except in so far es Ibo Looal Government may 
otherwise direct by notificatioD, nothing in this Act 
Bball affect any iooldent of a ghatwali or other service 
tenure or holding," 

and contended that by reason of this pro¬ 
vision tbe lands in question being in na¬ 
ture ghatwali or service tenure, acquisition 
of occupancy right by korkar under B. 67 of the 
Act was not possible. He relied on tbe de- 
cisioD in tbe case of Lai Singh Bhumij v. 
Krishto, 6 p. L. T. 534 : (a. I. R. (12) 1925 Pat. 
806 ) in support of his proposition. 

[6] Tbe contention of Mr. Ghosh is not well 
founded. Tbe decision relied upon by him no 
doubt held that no right of occupancy or non- 
occupancy can be acquired in lands subject 
to ghatwali tenures, as S. 77, Cbcta Nagpur 
Tenancy Act effectively prevented tbe occupancy 
right from accruing in respect of ghatwali land 
in so far as this land had to be returned to tbe 
landlord in tbe same condition in which it was 
given free from any encumbrance or right of any 
other person imposed upon it. The right of oo- 
cupanoy involved in this case was one dealt with 
in chap. 4 of the Act and not one dealt with under 
8. 67. namely, acquisition of occupancy right by 
korkar. Tbe case, therefore, has no application to 
the right in contest in tbe present euit. The distinc¬ 
tion just drawn was relied on by Dbavle J. in 
the case of Digamher Singh v. LengraManjhi^ 

A. I. R. (20) 1933 Pat. 62 : 13 P L. T. 781, WbO 
held that 8. 77 did not bar tbe application of tbe 
provisions of Ss. 64 and 67 of the Act to ghat- 
wali lands. 

[71 It will be seen that right of occupancy ini 
korkar is almost an inevitable corollary to a| ^ 
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customary right to convert land into korkar, 
and such a right of occupancy certainly stands 
on a different footing than the occupancy right 
based on 12 years’ raiyati occupation, and the 
principle taken to underlie acquisition of such 
rights has no application to occupancy rights 
arising from conversion into korkar as regulated 
by custom or law. Dhavle J. in the case juet 
mentioned rightly distinguished not only the 
case of Utlohesh Manjhi v. Pran Kriskiia, 1 
0. L. J. 138, but Patna decisions, Lai Singh v. 
Kristo, 6 P. li. T. 534 ; (A.I.B. (12) 1925 Pat. 3C6) 
and Mita Dnsadh v. Anup Mahto, 7 Pat. 666 : 
(A. I. R. (15) 1928 pat. 603) bolding that S. 77 
bars the acquisition of occupancy right by 12 
years’ occupation. I entirely agree with the line 
of reasoning adopted by Dhavle J. for making 
this distinction in Digamber Singh'scase, A.i.R. 
(20) 1933 pat. 52 : (13 P. L. T. 78i) and it is un¬ 
necessary to recapitulate that line of reasoning 
•over again. 

[8] In the case of Bimla Prasad Kanjilal 
V. Hare Krishna Rai, ll Pat. 464 ;(a. I. R. (20) 
l983Pat 57), their Lordships expressed their con¬ 
currence with the views expressed by Dbavie J. 
in Digamber Singh's case (a. i. r. ( 20 ) 1933 pat. 
52 :13 p. L T. 781) just mentioned, and observed: 

“In the case of Korkar, ex hypothesi, the land when 
settled (or occupied under a local custom making the 
landlord’s consent unneceasarj) was worth nothing or 
very little and the service tenure stood improved In 
value to all succeeding incumbents for all time by the 
costly reclamation effected by the raiyat which would 
manifestly never have been undertaken unless there 
was to accrue forthwith a right of occupancy.” 

(91 In this view of the matter, it will be seen 
that the occupation by a korkar raiyat does not 
in any manner decrease the value of the land, 
and this can in no sense be said to be an en¬ 
cumbrance on the ghatwali land affecting its 
incident within the meaning of S. 77 of the Act. 
The Courts below, therefore, were entirely correct 
in their conclusion that the respondent had ac¬ 
quired a right of occupancy in the lands in ques¬ 
tion on the finding of fact arrived at by them, 
namely, that it was established that the respon- 
dent had been in possession for a fairly long time 
by reclaiming the plots in suit by converting 
them into paddy growing lands. It seems that in 
the Courts below it was admitted that in ghat¬ 
wali lands although occupation for 12 years by 
a raiyat could nob lead to an accrual of an 
occupancy right, there was no bar to accrual of 
occupancy right in korkar in ghatwali lands. 

[lo] It was next argued by Mr. Ghose that 
from the survey record of rights it appears that 
the suit plots were baid lands, and, therefore, it 
was impossible to believe that only two or three 
years after the final publication of the record of 
rights, at about which time the respondent's 


settlement is alleged, the suit lands had become 
sandy and quite unfit for paddy cultivation. This 
contention was considered by the Court of apperf 
below and was overruled. The learned Subordi¬ 
nate Judge states that Hatan, the predeoessor-in- 
office of the appellants himself admitted in the 
compromise entered into by him with the respon¬ 
dent that the lands had become sandy and unfit 
for paddy cultivation. This is purely a question 
of fact, and the Court of appeal below having 
considered the evidence in the case came to the 
definite finding that the lands in question at the 
time of settlement with the respondent had 
come sandy and unfit for paddy cultivation, and 
it was the respondent who reclaimed them and 
converted them into paddy growing lands. The 
finding is not open to challenge in second appeal 

before us. , t 

[11] In the result, the decisions of the OourW 
below are affirmed, and the appeal is dismissed 

with costs. _ 

[ 12 ] Manohar Lall J.—I agree. Section 67, 
Chota Nagpur Tenancy Act recognises the custo¬ 
mary right of a person who converts the land 
into korkar to acquire an occupancy right. I do 
not find anything inconsistent in such right being 
acquired by custom which offends against the 
provisions of s. 77 of the Act. No inoident of a 
ghatwali tenure is being affected. There is high 
authority for the proposition that the right oi 
occupancy can also be acquired where the land¬ 
lord is a service tenure bolder. In Anup Mahto 
V. Mita Dusadh, 611. A. 93: (a. i. R. (2i) I98i 
p. C. 6), a decision of this Court in Mita Dusadh 
V. Anup Mahto, 7 Pat. 660;(A. I. B. (16) 1928 Pat. 
603) was overruled. The case strongly relied upon 
by Mr. Ghose was the case of Lai Singh'j. Krtsto 
Manghi, 6 P. L. T. 634 : (A. i. R. (12) 1926 Pat. 
806). The distinction between that case and the 
case before us was well pointed out by Dhavle 
J. in the case of Digamber Singh, 13 p. L. T. 78R 
(A. I. R. (20) 1933 pat- 52). In Bimla Prasad 
Kanjilal v. Harekrishna, ii Pat. 464 : (A I R* 
(20) 1933 pat. 67), the Court expressed serious 
doubt as to the correctness of the decision in 
Lai Singh Bhumij*s case, (6 P. L. T. 634;A. I- R. 

(12) 1926 Pat. 306), where nO question of korkar 

was under consideration. 

[ 13 ] The plaintiff on the death of Eatan has 
been appointed tabedat of the village, and ther^ 
fore, is entitled to the lands as they existed 
in the condition on that date. He obtained 
the tight to possession from the- Deputy 
missioner and the defendant could only W 
ejected on an application made to the Deputy 
Commissioner within two years of the date on 
which be started the korkar. The plaintiff. 
my opinion, is bound to recognise the ngntini 
possession of the defendant because the d 6®* 
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^aot had, by the oastomary right, acquired 
a right to remain in possesaioo. This is an addi* 
■tional reason why I agree with my learned bro- 
iher in dismissing this appeal with costs. 

E S. Appeal dismissed. 


& I. R. (36) 1949 Patna 459 [C. N. 132.] 
Sinha and Mahabir Prasad JJ. 

Baburam Mahto and others — Defendants 

— Appellants v. Girish Nandan Singh, 
Plaintiff and another, Defendant — Bespon^ 
'dents. 

A. F. A. D. No. 1210 of 1916. Decided on 3rd March 
1948, from decree of Addl. Sub*Judge, Muzaffarpur, 
D/* 2d(b March 1946. 

(a) Bihar Tenancy Act (VIII [8] of 1885), S. 112A 

— Application by tenant under S. 112A (1) (d) — 
Rent Reduction Officer reducing rent under cl. (c) 
—Decision not ultra vires. 

Once jurisdiction i9 found to exist in a Court, it U 
-open to the Court to decide rightly or wrongly. If a 
Rent Reduction Officer decidet to reduce the rent under 
ol. (o) of BQb*8. (1) and not under ol. (d) as applied by 
the tenant euoh a decision is not ultra vires. [Para 5J 

(b) Bihar Tenancy Act (VIII [8] of 1885), S. 112A 
^ Rent Reduction Officer not to decide basic rent 
and then further question of how much reduction 
to be given — Decision is without jurisdiction and 
not to operate as res judicata—Civil P. C. (1908), 
S. 11. 

The Bent Reduction Officer has been vested with 
summary powers to determine the question of the 
• quantum of reduction a partioular tenant is entitled to, 
there being no controversy as regards the rental or rale 
of rent borne by that particular holding. The Rent Re* 
duotion Officer is not authorized to determine the basic 
rent of a holding and then to determine the further 
question of how much reduction shonld be given. The 
decision of the Bent Reduction Officer in such a case 
being without jurisdiction cannot attract the opera¬ 
tion of the rnle of res judicata’. A. I. R. (33) 1946 Pat. 
354 (F. B.), Bef. ; A. I. R. (33) 1946 Pat. 138, Dis^inj. 

[Para 6] 

Annotation: (’44-Oom.) Civil P. C., S. 11, N. 73, 
Ft. 10. 

A. B. N. Sinha — for Appellants. 

Eailash Bay and B. K. Sharma — for Respondents. 

Sinha J. — This is a defendants' second 
appeal from the decision of the learned Ad> 
ditional Subordinate Judge of Muzaffarpur modi, 
fying that of the Munsif of Sitamarbi in a suit 
-for arrears of rent. 

[2] The plaintiff claimed rent for the years 
1848 to 1361 Fasli at the rate of Rs. 44.2-6 in 
respect of a holding of 6 bigbas 2 dburs in Ehata 
NO. 11 of village Jahangirpur. The plaintiff 
alleged that the original rent of the holding was 
Rs. 82 and odd which was later on enhanced 
^0 RS* 44 and odd as claimed. 

[83 Defendant l filed a separate written 
•statement contending that the holding bore a 
cental of Bs. 6 8.0 only, and that a moiety share 
<tn the holding had been sold to defendant 7 who 


had been recognized by the landlord who bad 
split up the rents payable in respect of the two 
portions of the holding separately. Defendants 2, 
4 and 5 filed a separate written statement alleging 
that they bad sold their interest to the defendant, 
second-party, and had, therefore, no connection 
with the holding in question. Hence, it was con¬ 
tended that the suit as framed was not main¬ 
tainable, and that, at any rate, the plaintiff had 
made a very exaggerated claim. The defendants 
also alleged that, as a result of rent reduction 
proceedings, the original rent of Bs. 6 3-0 bad 
been raduced to Rs. 6-6-0. 

[ 4 ] Hence, in the trial Court, several issues 
were joined between the parties, of which 
the issue as regards the annual rent payable 
by the tenants was the only material issue 
in controversy between the parties in this 
Court. The trial Court held that, by virtue 
of the compromise as evidenced by Ex. 1, 
the rental of the holding was fixed at Rs. 6 per 
bigha; but relying upon the sale deed of the year 
1901 (EX. 2) w’hich mentioned the annual rent of 
R3. 26 for the transferred portion, which was the 
portion in suit in this case, it granted the plain, 
tiff a decree at the rate of Rs. 26 per year besides 
cesses. On appeal by some of the defendants, 
the lower appellate Court came to the con. 
elusion that the rent of the holding should be 
fixed at the rate of Rs. 6 per bigha in ac¬ 
cordance with the compromise referred to above. 
Hence, it held that the rent payable should be 
RS. 25-6.0 besides cesses, and not Bs. 26 as hold 
by the learned Munsif. With this modification 
the low’er appellate Court dismissed the appeal, 

[ 5 ] In this second appeal, learned counsel for 
the appellants has contended that the result of 
the rent reduction proceedings as evidenced by 
EX. 0, showing that the rent of Bs. 6-8-0 had 
been reduced to Ks. 6-6-0 from 1348 for ten years 
under ol. (c) of S. 112A, was binding on the 
parties, and that, therefore, the suit should not 
have been decreed for any sum in excess of 
the rent fixed by the rent reduction officer. 
Hence, the only question to be determined in 
this appeal is whether the result of the rent re¬ 
duction proceedings is binding on the parties. In 
this connection it is necessary to state certain 
facts which have been brought out in the - judg¬ 
ments of the Courts below. The original holding, 
Ehata No. 11, consisted of a very large area as 
shown in the record-of-rights during the closing 
years of the last century. The rent worked out 
at about Be. 6 per bigha. A portion of that 
original holding as recorded in the record.of- 
rights was transferred to the defendants-first- 
party by virtue of the sale-deed (ex. 2) of the year 
1901 which contains the recital that the rent of 
the portion transferred was bs. 26- In the litiga- 



460 Patna 


A. LB. 


Baburam Mahto V. Girish Nandan Singh (Sinha J.) 


tiOD of 1925. there was a compromise in which it 
was ag'-eed by the tenants that the rent shall be 
calculated at the rate of Es. 5 per bigha. It is 
on the basis of this compromise, petition Ex. 1 
(a), that the lower appellate Court has held that 
the rent for 6 begbas 1 Katha 10 dhurs at Rs. 6 
per bigha comes to Bs. 25-6-0, and not Ra. 26. 
But it appears from the judgment of the trial 
Court that the suit is in respect of 8 bighas and 
a dhurs, and, if that area has been correctly 
mentioned, as prima facie it is eo as found on 
reference to the plaint, the javia should be a 
little over Rs. 30. But. as there is no cross-objeo- 
tion on behalf of the plaintih' landlord, this 
apparent discrepancy in the judgment of the 
lower appellate Court need not detain us. Both 
the Courts below have inferred from the docu¬ 
mentary evidence that rent was paid for the 
holding in question at the rate of Rs. 5 per bigha. 
But it appears that an application was made 
under 8. Il2a (d) on the ground of fall in prices 
for reduction of rent of the holding, alleging that 
the original rent of the bolding was only Rs. 
6-14.0 including cesses. With reference to Ex. o, 
it appears that Baburam Mahto, one of the de¬ 
fendants appellants, made an application for 
reduction of rent of a holding in Khata no. 11 
consisting of plots 1085, 688, etc., with an area of 
6.07 acres bearing an annual rent of Rs. 6-8-0. 
On that application, the Bent Beduction Officer 
reduced the rent to Rs. 6-6-0 for a period of ten 
years with effect from 1848 Fasli under cl. (o) 
of S. 112A, Bihar Tenancy Act. The lower ap. 
pellate Court has held the orders of the Bent 
Beduction Officer to be without jurisdiction on 
three grounds, namely, (l) that reduction under 
ols (a) to (d) of the section can be made only 
on an application by the tenants concerned, and 
cannot be made suo motu by the Bent Beduc- 
tiOD Officer except when there is a notification 
by the Governor directing the settlement of rent 
in any particular area, (2) that that officer bad 
DO jurisdiction to make a reduction under o1. (c), 
when the application was made under cl. (d) and 
on grounds contemplated in that clause, and (3) 
that the Bent Beduction Officer purported to 
reduce the rent of an imaginary holding from 
Bb. 6-8-0 to RS. 66-0. It was admitted in the 
lower appellate Courfr that there was no such 
notification as would justify the Rent Beduction 
Officer reducing the rent motu under any one 
of tbe provisions of S. li2A. But it has rightly 
been pointed out on behalf of the appellants, and 
not disputed on behalf of the respondents, that 
on 24th August 1988, there was such a notifica¬ 
tion as appears from the official gazette of that 
date. Hence, the first ground taken by the 
Conrta below for not acting upon the orders 
of the Rent Reduction Officer is not well- 


founded in fact. Similarly, the second ground 
also of the decision cannot be sustained. Once 
jurisdiction is found to exist in a Court, it is 
open to the Court to decide rightly or to decide 
wrongly, and, if the Rent Reduction Officer de¬ 
cided to reduce the rent under cl. (c) of the see- 
tion, and not under cl., (d) as applied for by on© 
of the tenants, it cannot be said that snob a de¬ 
cision is uhra vires. 

[6] But the third ground of decision, in my 
opinion, is well-founded in law. The Bent Re¬ 
duction Officer purported to decide the rent of a 
holding which in fact did not exist as found by 
the lower appellate Court. The holding in ques¬ 
tion is one having an area of 6 bighas 1 katha 10 
dhurs bearing a rental of Bs. 6 per bigha per 
year, that is to say, Rs. 26-6-0 as calculated by 
the lower appellate Court. The application filed 
before the Rent Reduction Officer was in respect 
of a holding of 6.07 acres whose "existing rent" 
was alleged to be Rs. 6-8-0. It has been rightly 
observed by the learned Subordinate Judge that 
a very significant statement was made in the 
petition by the tenant for reduction of rent that 
the landlord was demanding rent much in excess 
of the jama mentioned in the hatwardax and 
never granted any receipts specifying the area 
and tbe jama, and that the reduction should be 
made in the rent after fixing the jama. It has 
been pointed out by tbe lower appellate Court 
that the barwarda makes reference to a jarruh 
wbiob roughly amounts to Bs. 1-6-0 per bigha, 
and is really tbe rent payable by tbe plaintiff 
himself, who is the mukarraridar, to his 
superior landlord, the proprietor, and that the 
jama payable by the raiyat to the plaintiff was 
really Rs. 6 per bigha. It has been argued by 
learned counsel for the appellants that it was for 
the landlord respondent to have raised the ques¬ 
tion before the Rent Reduction Officer as to the 
real jama of the holding in question. That argu¬ 
ment pre supposes that the Rent Reduction 
Officer had been vested with authority to deter¬ 
mine tbe basic rent of the holding which was 
sought to be reduced. In other words, the 
question is: Had the Rent Reduction Officer the 
jurisdiction to decide the question of tbe correct 
jama of a particular holding in the event 
of there being a real dispute between the parties 
as regards tbe annual rent payable, or actu¬ 
ally paid, in respect of the bolding. As held 
by both the Courts below, the tenant-defendants 
had failed to prove that Re. 1 per bigha was the 
rent payable, or actually paid, in respect of a 
bolding of 6,07 acres as shown in the rent redac^ 
tion schedule. It appears that there is a real 
discrepancy between the area and jama as sei 
forth in the rent redaction schedule and the area 
and jama of the holding in question in this case. 
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We have Doi been referred to any provision in 
>S. 112A wbioh authorizes the Rent Rt^duotion 
Offioer to determine the basic rent of a holdini*, 
and then to deterroino the further question of 
how much reduction should be given. In my 
opinion, the Rent Reduction Officer has l>een 
vested with summary powers to determine the 
question of the quantum of reduction a partu 
oular tenant is entitled to, there being no con* 
troversy as regards the rental or rate of rent 
borne by that particular bolding. In this case, as 
found by the Courts below, the tenant-defend¬ 
ants, or one of them, alleged that the rent pay¬ 
able by the plaintiff to his superior landlord was 
more than the rent payable by the defendants to 
the plaintiff himself. That was a controversy 
wbioh, in my opinion, could not have been enter¬ 
tained and determined by the Rent Reduction 
Officer, and be baa not even purported to do so. 
But it has been argued by counsel for the appel- 
lants, on the authority of the decision of a Full 
Bench of this Court, of which I was a member, in 
M.B. Ram Ran Bijoy Prasad Singh v. Earn- 
agya Kuer, A. I. R (33) 1946 Pat. y54:(226 I. C. 363 
P. B.), that the principle of constructive res judi- 
cata applies to proceedings under S. 113A, Bihar 
Tenancy Act. That may or may not bo 9\ But, 
unless a Court has been vested with jurisdiction 
to decide a certain matter, the decision of that 
Court, actual or constructive, cannot attract the 
operation of the rule of res judicata. If the Rent 
Reduction Officer bad been vested with autho¬ 
rity, which ordinarily vests in the civil Courts, 
to determine a controversy of that nature, cer¬ 
tainly his decision would have operated as res 
judicata. Bat in tbe present case I do not find 
any justification for the contention that the Rent 
Reduction Officer was competent to determine the 
controversy as regards the basic rent of the bold¬ 
ing in question. Reliance was also placed upon 
a Division Bench ruling of this Oourt in Prabku 
V. Doma, 24 Pat. 434:(a. I. B. (33) 1946 pat. 138), 
to which I was a party. In that case, this Court 
laid it down that under the provisions of 9. 112A 

(l) (a) the Rent Reduction Officer bad jurisdic¬ 
tion to decide the question whether or not there 
bad been an enhancement under 6. 99, Bihar 
Tenancy Act. That decision, in my opinion, is 
of no assistance to the appellants for the simple 
reason that the Rent Reduction Officer bad been 
vested with powers to rednoe the rent of a bold¬ 
ing on any one of the grounds contemplated in 
that section, but bad not been vested with autho¬ 
rity to determine the further question of what 
was the actual rent of the holding in question. 
For the reasons given above, it must be held that 
ihe order of the Rent Reduction Officer did not 
operate upon the bolding in controversy in this 
ssuit. It must, therefore, be held that the decision 
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of the Courts below is substantially correct, and 
that there is no error of law in their decision. 

[7) The ap^ieal must accordingly bo disniisa- 
ed with costs. 

Mahabir Prasad J. — I ogree. 

I>.H, Appeal dii.missed. 

A. I. R. (36) 1949 Patna 461 (C N. 133.] 

Manohar Lall and MaHabir Prasad JJ. 

Gajar Akir and others — Appellants v. 
Jita Pandey — Respondent. 

A. F. A. D No. 1881 of 1947, DccideJ on 10th March 
1949, from decree of Sub-Judge, Arriili, D/ 2Sth July 
1947. 

Bihar Tenancy Act (VIII [8] of 1885), S. 40 _ 

Undcr-raiyat holding at bhaoli rent—Commutation 
Olficer has no jurisdiction to commute such rent 
—Subsequent suit by landlord maintainable. 

An under-raiyat remaiua an unier*raiyat whether 
he has acquired a right of occupancy or not. The com¬ 
mutation ollicer has no junedictiou to commute the 
rent of an under-raiyat who is boldm;,’ at bhaoli reutv 
The commutation pn'ceedings arc ultra vircd and are 
not a bar to a subsequent suit by ibo landlord tliough 
the plaintill landlord who is a party to tlir* | roct-edinga 
does not raise aov objection in i^uch proceidmgs: A.l.H. 
(33) 1946 Pat. 354 and A. I. R. (36) 19l9 Fat. 139 
(F. B.,) lief. ; A. 1. R. (32) 1943 Pat. 491, Dis'tng, 

[Paras 2 and 3] 

D. N. Varma and Kanhaiyajee —for Appellants. 

Rajeshwari Prasad —for Respondent. 

Judgment. — There is do substance in this 
appeal, as all the points pressed by Mr. D. N. 
Varma do not lead to the conclusion that the 
commutation officer had any jurisdiction to 
commute the rent of an under-raiyat who was 
holding at bhaoli rent. 

[ 2 ] It was argued, in the first place, that the 
appellants, who are under-raiyats, have acquired 
a right of occupancy and, therefore, bad a right 
to apply for commutation. We do not agree with 
this contention because an under-raiyat remains 
an under-raiyat whether be has acquired a right 
of occupancy or not. By the amended Act, his 
status has not been increased, but his right to 
remain on the land has been conferred upon 
him. 

[3] It was then argued that the decision of 
the commutation officer was a bar to the pre¬ 
sent suit, as the plaintiff was a party to the 
commutation proceedings. The answer to this 
contention is that the absence of an objection 
by the plaintiff did not confer any jurisdiction 
on the commutation officer, who had no right to 
commute the bhaoli rent of a bolding which was 
not an occupancy holding. That is to say, it was 
not in occupation of an occupancy raiyat—the 
appellants being under-raiyats. The decision in 
the commutation proceeding was not a bar to 
the suit because the commutation proceedings 
are ultra vires* 
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[ 4 ] It was also argued that the decision in a 
rent suit, of which the judgment is Ex. C, also 
operated as a bar to the maintainability of the 
present suit. The present suit has been instituted 
because of the decision in the rent suit. This 
objection is also not sound. 

[ 5 ] Our attention was drawn to the cases of 
Bam Ran Bijoy Prasad Singh v. Ramayya 
Kuer, A. 1 . R. (33) 1946 Pat. 354 ; (226 I. O. 363 
F. B.), Ram Ranbijaya Prasad Singh v. Ram 
Kawal Upadhya, 26 Pat. 748: (a. I. R. (36) 1949 
Pat. 139 F. B.) and Mahabir Choudhuri v. 
Jadunandan Prasad Singh, 27 P. L. T. 60 : 
(a. I. R. (32) 1945 Pat. 491). The nearest case 
which may seem to help the appellants is the 
case of Mahabir Choudhuri v. Jadunandan 
Prasad Singh, (27 p. L. T.60 ; A. I. R (32) 1946 
Pat. 491). On a perusal of the judgment of the 
learned Chief Justice in that case, it appears that 
be came to a clear finding that the tenant was 
an occupancy raiyat because he bad obtained 
transfer from persons who had been in possession 
for OTer twelve years of the diara land. Reliance 
was, however, placed on a latter part of the judg¬ 
ment, where it was stated that there is no evidence 
one way or the other whether the provisions of 
S. 26B, Bihar Tenancy Act, were or were not 
complied with and therefore, as the landlord did 
not raise any objection before the rent reductioii 
oflBcer, the rent reduction cannot be held to be 
held to be ultra vires. It will be noticed that in 
that case the learned Judges came to a conclu¬ 
sion adverse to the landlord because he had not 
raised any objection on a question of fact, name¬ 
ly whether the landlord’s fees had been deposited. 
It W’as, therefore, assumed that the landlord’s 
fees had been deposited, otherwise be would have 
raised an objection. In the present case, even 
where an objection has not been raised, we can¬ 
not come to the conclusion that the appellants 
are raiyats. They remain under-raiyats all along. 
Therefore, this decision is of no help to the 
appellants. 

[6] The result is that the appeal fails, and is 
dismissed with costs. 

D.H. Appeal dismissed. 

A. I. R. (36) 1949 Patna 462 [C. N. 134.] 
Manohar Lall and Mahabir Prasad JJ. 

Mt. Nanha Kuer and others — Appellants 
V. Mi. Khubsurat Kuer ^Respondent. 

A. F. A. D. No. 1491 of 1947, Decided on 23rd 
Maroh 1949, from decree of Addl. Sob-Judge, Patna, 
D/' 8lh JuJy 1947. 

Bihar Restoration of Bakasht Lands and Reduc¬ 
tion of Arrears of Rent Aci (IX [9] of 1938), S. 3 — 
Holding sold in execution of decree for arrears of 
rent but landlord not obtaining delivery of posses¬ 
sion—Tenant not entitled to apply under S. 3. 


A. I. R. 

No application for restoration of a holding under 
S. 3 can be made unless the holding is in possession or 
control of the landlord. Mere sale of the bolding ii> 
execution of the decree for arrears of rent does not put 
the holding in possession or under control of the- 
landlord. 

Hence a tenant whose holding was sold in execution' 
of a decree for arrears bat was not reduced to possession- 
by the landlord by obtaining delivery of possession from« 
Court is not entitled to make an application for restora¬ 
tion of that holding under S. 3. [Para 6]; 

Lalnarain Sinha and Lahshman Satan Sinha — 

for Appellants*- 

Kanha'syajee — for Respondent. 

Mahabir Prasad J. — This appeal by the- 
plaintiff raiseg the question whether a tenant- 
whose holding was sold in execution of a decree- 
for rent but was not reduced to possession by 
the landlord by obtaining delivery of possession-' 
from Court, is entitled to make an application 
for restoration of that holding under 8. 3, 
Bakasht Restoration Act, being Bihar Act IX [9j 
of 1938. 

[ 2 ] It appears that the plaintiffs were occu¬ 
pancy tenants of a raiyati bolding measuring 4 
bighas 4 kathas. A suit for arrears of rent wa& 
instituted and a decree obtained. In execution of 
the decree the holding was sold on 22nd Septem¬ 
ber 1936, and purchased by the landlord defen¬ 
dant 1. The sale was made absolute but defen¬ 
dant 1 did not get delivery of possession through 
Court until 18th December 1939. On llth October 
1936, Bakasht Restoration Act was aseented to by 
the Governor General and came into force. An> 
application under S. 3 for restoration of bakasht 
lands was, under the provisions of the Act, to be 
made within one year from the date of the Act 
coming into force. The plaintiff, therefore, filed 
an application for restoration on 14th October 
1939 , The holding was ordered to be restored to- 
the plaintiff on 3lst May 1940, as during the 
pendency of this application the landlord had 
obtained delivery of possession on 18tb December 
1939. The landlord moved the Commissioner of 
Patna against this order of the Bakasht Restora¬ 
tion Officer who by bis order dated 29th May 
1941, set aside the order restoring tbe bolding of 
the plaintiff on the ground that the order waa 
without jurisdiction in so far as the landlord bad 
not come in possession of the holding on the- 
date of tbe application, and the plaintiff’s appli¬ 
cation for restoration was not. therefore, main¬ 
tainable under the Act. The plaintiff was, there¬ 
fore, obliged to bring the suit for a declaration 
that the order of the Commissioner setting aside 
the order of the Bakasht Restoration Officer was 
without jurisdiction as under 8. 22 of the Act» 
the order passed by the Bakasht Restoration 
Officer was final and was not subject to appeal 
or revision or even to be challenged by way of 
suit in a Court of law. 
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[3] The learned Mansif held that the order of 
the Oommissioner in seitiog aside the order of 
the Bakasbt Restoration Odicer was illegal and 
without juriediotion, and, as such, the civil Court 
had juriadiotion to set aside that order. lie ac¬ 
cordingly decreed the suit and directed that the 
plaintiff do recover possesion over the disputed 
holding. 

[4] On appeal, the learned Subordinate Judge 
in a well-considered and an admirable judgment 
has set aside the decision of the learned Munsif 
and dismissed the suit. 

[6] The point that arose for decision before 
the learned Subordinate Judge was one which 
was uncovered by any authority and had to be 
dealt with as a question of first impression. The 
interpretation put upon S. 3, Bakasht Restora¬ 
tion Act by the learned Subordinate Judge is 
perfectly correct and must be accepted. It is 
clear from the wording of S. 8, Bakasht Restora¬ 
tion Act that no application for restoration of a 
holding under S 3 can be made unless the hold¬ 
ing is in possession or control of the landlord. 
Mere sale of the holding does not put'the hold¬ 
ing either in possession or under control of the 
landlord. The material date on which the hold¬ 
ing has to be in possession or under control of 
the landlord is the date on which the application 
is made and not the date (?) on which the order 
restoring the holding is to be passed. In the 
circumstanoes of the present case, the application 
for restoration of the bolding was made when 
the holding was in fact and in law in possession 
and under control of the applicant himself. The 
learned Subordinate Judge baa rightly held that 
the Munsif was in error in interpreting the word 
"control" by applying the dictionary meaning of 
the word and bolding that after its sale, it was 
under the command of defendant 1 as be could 
have at any time got dakhaldehani over it 
within three years of the date of the sale. The word 
"control" has not that meaning. The learned 
Subordinate Judge is right in saying that the 
word "contror’ was introduced in the section by 
the Legislature in order to prevent landlords 
from making mala fide settlement and thus put 
the holding beyond the reach of the tenants ei>titl- 
ed to apply for restoration under this Act. It 
must, therefore, be held that in the circum¬ 
stances of the present case the plaintiff was not 
entitled to make an application under s. 3, 
Bakasbt Restoration Act and the order of the 
Bakasht Restoration Officer restoring the hold, 
ing to him was ultra vires and without jurisdic¬ 
tion. 

[6] In this view of the matter, it is unneces¬ 
sary to consider as to whether the Commissioner 
as an appellate or revisional authority bad juris¬ 
diction to set aside the order of the Bakasbt 
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Restoration Officer. The learned Subordinate 
Jugde has. however, held that although there is 
no express provision providing for an appeal 
against an order of the Bakasht Restoration 
Officer, the order of the Commissioner setting 
aside the order of the Bakasht Restoration Officer 
is not w’ithout jurisdiction and is not liable to 
be challenged in this Court. Even assuming, 
however that the Commissioner had no such 
jurisdiction, it is clear that the plaintiff' cannot 
succeed in the suit. The bolding cannot be 
restored to him on the strength of the order 
passed by the Bakasht Restoration Officer which 
order, as already held by the Court of appeal, 
below and affirmed by this Court is uhra vires 
and without jurisdiction. 

[7] In the result, the appeal fails and is dis¬ 
missed with costs. 

[8] Manofaar LallJ.—I agree. We are bound 
to give effect to the law as we find it enacted in 
S. 3. The critical words are “is in the possession 
or under the control of the said landlord." How 
can a landlord be in control of the holding when 
it is still in possession of the tenant? It is con¬ 
ceivable that the delivery of possession may be 
refused to the landlord if he fails to take proper 
steps within the law of limitation, or for some 
other reasons be fails to get actual possession 
from the tenant. A reading of S. 6 of the Act 
also shows that the objections which are open to 
the landlord are only such objections which can 
be made only if the landlord has secured posses¬ 
sion or has bona fide settled it with a third 
person. The scope of the enquiry to be made by 
the Collector under S. 6 (3) also indicates that 
the enquiry must relate to the state of affairs 
when the landlord has obtained possession or has 
delivered possession to somebody else on his 
behalf. Again, S. 6 (l) (e) enacts that if the Col¬ 
lector is satisfied, he shall order that the raiyat 
shall be put in possession of such land. This 
provision also assumes that the raiyat has been 
dispossessed. It is needless to labour the point 
further because it is obvious to me that a person 
cannot be restored to possession unless he has 
lost possession. The very preamble of the Act is 
"to restore the lands to the former tenants," and 
indeed the Act itself is entitled the *Bibar Res¬ 
toration of Bakasht Lands." 

[9l It was argued by the learned Government 
Pleader that if this interpretation is to be 
accepted, it will mean that the landlord will 
deliberately refrain from taking possession after 
executing the decrees resulting in the sales of the 
holding and thus, the very object of the Act will 
be frustrated. This argument does not appeal to 
me because it is open to a litigant to take 
advantage of a loophole in the Act which seeks 
to curtail his ordinary rights, and further, X do 
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Bajrangi Gope V. Rtjpnarain Mahton 


not see any hardship because it was open to the 
tenant to pay up the decretal amount before his 
holding was sold, 

[lO] For these additional reasons, I agree 
with my learned brother that the appeal must 
be dismissed with costs. I wish to record my 
high appreciation ot the excellent judgment of 
the learned Subordinate Judge, Mr. S. N. 
Prashad. 

B.H. Appeal dismissed. 


A. I. R. (36) 1949 Patna 464 [C, N, 135.] 

Manohar Lall and Mahabir Prasad JJ. 

Bajrangi Gope and others — Appellants 
V. Rupnarain Mahtoii and others — Respon¬ 
dents. 

A. F. A. D. No. 1460 of 1947, Decided on 3rd March 
1949, from decree of Add!. Sub-Judge, Patna, D/- 28tli 
June 1947. 

(a) Bihar Tenancy Act (VIII [8] of 1885). S. 26-A 
—As amended in 1933—Sale of occupancy holding 
under unregistered deed is void, 

A sale of an occupanoy holding under an anregistered 
instruin«Dt confers no title to the purchaser under 
S. 2GA and therefore be cannot maintain a suit (or 
possession against a purchaser in possession under a 
registered sale de(d. [Para^ 4 and 6} 

(b) Transfer of Property Act (1882), S. 53A — 
Plea under section is available only as a defence. 

The provisiona of S. 59-A, T. P. Act can be availa¬ 
ble to a defendant to protect his possession, but they 
oannot be availed of by Che plaiotifl who has to prove 
his title in a suit for ejectment. [Para 5] 

Annotation: ('45-Com.) T. P. Act, S. 53-A, N. 13. 

Bai T. N. Sahai and Baidya Nath Prasad 

—for Appellants. 

Kedar Nath Sinha —for Respondents. 

Judgment_This second appeal by the defen¬ 

dant Or:f>t party against a decision of the Additional 
Subrordinate Judge of Patna, reversing that of 
the Additional Munsif of Bihar, raises the ques¬ 
tion whether tbe plaintiffs as the purchasers of the 
land in suit by three unregistered sale deeds can 
recover possession as against tbe defendants in 
a suit for ejectmfnt, 

[ 2 ] The plaintiffs purchased the land in suit 
by means of three sale deeds, one for Rs. 50, dated 
4th June 1936, the second for rs. 100, dated 22Dd 
March 1937, and the third for Be. 66, dated I8tb 
June 1938. The land subject to the sale was an 
occupancy bolding which under tbe terms of 8.26 
( 0 ), Bibar Tenancy Act, as amended in 1934. again 
as amended by Act xi [ill of 1938, requires that 
in order that a transfer of an occupancy bolding 
can validly take place, it must be by a registered 
doonment. Tbe defendants are tbe transferees 
from the transferee of Mt. Pano Kuer, who was 
the original tenant of this bolding. It appears 
that Mt Pano Kuer transferred by a registered 
document dated 7th September 1939 this holding 
to defendant second party, who in their turn 


sold it to defendant Brat party on Ist November 
1941 by another registered document. In conse¬ 
quence of a proceeding under s. 144, Criminal 
P. C., in the year 1941 immediately after the 
execution of the sale deed in favour of the defen¬ 
dant first party, the plaintiffs’ case is, that their 
possession over the land in suit came to be 
disturbed. They, consequently, instituted the suit 
for a declaration of title and confirmation of 
possession, in tbe alternative, for recovery of 
possession. 

[ 3 ] The learned Munsif dismissed the suit 
finding that the plaintiffs failed to prove their 
title to the land in suit. The learned Subordi¬ 
nate Judge, on appeal, however, has decreed the 
suit of the plaintiffs and passed a decree ejecting 
the defendants. 

[ 4 ] It is contended on behalf of the appellants 
before us that the learned. Subordinate Judge 
has erred in holding that the plaintiffs proved 
their title to the land in suit inasmuch as tbe 
documents of title relied upon by the plaintiffs 
were unregistered sale deeds and as such failed 
to confer any title on them. The contention 
raised on behalf of tbe appellants seems to be 
well founded. Section 2GO of the old Act, now 
replaced by 3. 26A, clearly lays down that no 
transfer of an occupancy holding can be made 
unless it be by means of a registered document. 
It was attempted to be argued on behalf of tbe 
respondents that as the provisions of S. 20A of 
tbe present Aot do not apply to the present 
transfers, tbe transfers were not invalid. We 
fail to see any distinction between tbe terms of 
B. 260, as it stood before tbe amendment, and 
those of S. 26A after its amendment in 1938. 
The effect of both the provisions clearly is that 
whenever it is intended to transfer an occupancy 
holding, it must be done by a registered docu¬ 
ment so that, as provided by the Act, the land¬ 
lord’s fee may be deposited before the Registrar 
which, as provided in the section, may be 
transmitted to tbe landlord. It should be remem¬ 
bered that before tbe introdnotion of the provisiona 
of S. 26A, or S. 26 (b), an occupancy holding 
could be only transferred if there was a custom 
of transferability established in tbe locality or 
with the consent of the landlord. When this 
restriction on the transfer of tbe ocoupanoy 
bolding came to be removed by tbe statute, dt 
was provided that such a transfer should be 
effected only by registered documents so that tbe 
fee for registration available to the landlord may 
be deposited before the Registrar. It is, therefore, 
provided that the Registrar shall refuse to register 
a document unless the landlord’s fee is paid. I* 
is clear that in order that a title in any ooou- 
panoy bolding may be created by transfer, i» 
must follow strictly the provisions of the law 
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R. S6 (b) of the old Act or 8. 36 (a) of the present 
Act. 

[6] Our attention was drawn to a deoision in 
the ease of Pandit Bam Chander v. Pandit 
\ Maharaj Kunwar, reported in a.I.r. (26) 1939 

Alili. 611 : (I. li. R. (1939) ALL. 809), by the 
learned counsel appearing on behalf of the res. 
pondenta in support of the proposition that a 
plaintiff can maintain the suit relying upon the 
fact that the possession of the land was trans- 
ferred to him, the terms of the transfer being 
ascertainable from the unregistered documents, 
under the provisions of 8 . 53-A, T. P. Act. The 
facts of that case were entirely different. To 
begin with, the plaintiff in that suit was not 
suing for ejectment. The suit was merely to 
defend his possession as against the person who 
was trying to disturb his possession, and he 
never asked for a declaration of bis title to the 
land. All that he tried to establish was his 
possession and he sought relief by injunction 
against the defendant from interfering with bis 
possession. As it was not required that the plain, 
tiff should prove bis title, the document of title 
was not required to be put in evidence. It is 
■well established that the provisions of S. 63.A, T. 
IP. Act can be available to a defendant to protect 
jhia possession, but they cannot be availed of by 
ithe plaintiff who has to prove bis title in a suit 
Ifor ejectment. The distinction is clear. The 
plaintiff in order to sue for ejectment has to 
establish his title to the land in suit. He cannot 
eject the defendant unless he has better title. The 
defendant in possession can rely upon his title 
based on possession under 8 . 53.A, T. P. Act, 
and can resist the suit for ejectment filed by the 
transferor, because he would be under an estop, 
pel—he cannot deny the title which was created 
by him in favour of the defendant, although 
invalidly for want of certain formalities of law. 

[6] So far as the present case is concerned, it 
is unnecessary to discuss any farther the question 
as to whether in the circumstances of the case 
the plaintiffs could rely upon the provisions of 
8. 68.A, T. P. Act inasmuch as the transfer in 
their favour is bad by reason of the provisions 
of the Bihar Tenancy Act which not only provide 
that no transfer of an occupancy holding can be 
effected unless it be by a registered document 
but also that the document cannot be registered 
unless the landlord’s fee has been deposited. In 
view of these considerations, the judgment and 
decree of the lower appellate ^urt are set 
aside and those of the Munsif restored. The 
appeal succeeds and is allowed with coats. 

K.S. Appeal allowed. 


Amar Rai and others — Deft‘ndanls—AppeU 

lants V. Dharichhan Bat — Plaintiff _ lies- 

spondeyit. 

A. P. A. D No. 1301 of 194b, Dociiled on 3rd Pobruary 
1948, from decroe of Sub-Judge, 2cd Court, Arruh, D/- 
27th February 1946. 

Civil P. C. (1908), S. 149 and 0. 33, R. 7—Applica¬ 
tion lor leave to sue in forma pauperis — Court-fee 
paid during pendency of application — Suit to be 
taken as instituted on date of filing of application 
and not on date of payment of court.fee_ Limita¬ 

tion Act (1908), S. 3. 

Where a person applies booa fide for leave to institute 
a suit in forma panperis but pays court-fee while the 
application is pending, the suit iiiu^t be taken to Lave 
been instituted on the date on which bo tiles bis pauper 
application and not on the date on which the court-feo 
is paid : 2 All. 241 (P.C ); A. I. R. (16) 1929 Pat. 637; 
A.I.R, (25) 1938 Pat. 120 and A.I.U. (24) 1937 Cal 241, 
Rel. on; Of>5ert’afions m A. I. R. (23) 1936 All. 684, 
held obiter. [Para 3J 

Annotation : (’44-Com.) Civil P. C., O. 33, R. 7 
N.6Pt. 2. 

Dr. D. A*. Mitter and OoraUh Naih Sinha _ 

for .Appellants. 

L. K. Jha and Tarkeshxvar Nath—lot Respondent. 

Agarwala C. J. — This is an appeal by the 
defendants against a decision of the Court of ap. 
peal below confirming a decision of the Munsif 
of Arrah. Plaintiff is the son of Mitar Rai. During 
his minority the wife of Ragho. Mitar Rat’s bro¬ 
ther, executed three rehan bonds in respect of-the 
plaintiff’s property in favour of defendants i 
and 2. She also executed another bond in favour 
of defendant 3. In all these bonds the executant 
purported to act as the guardian of the plaintiff. 
On 27th November 1941, the plaintiff applied for 
leave to institute a suit for a declaration that the 
bonds were not binding on him and for recovery of 
possession of the properties covered by these bonds. 
While this application was pending, on I 7 th 
September 1942, the plaintiff paid the court-fee. 
The defence to the suit was three-fold: first, that 
it was barred by limitation as it was alleged 
that it had not been instituted within three years 
of the plaintiff’s attaining majority; secondly, 
that there was no legal necessity for the execu¬ 
tion of the bonds; and, thirdly, that, in any case, 
the defendants had acquired title by adverse pos- 
session. The Court of first instance found that 
the plaintiff was born on 18th August 1921, and, 
therefore, attained majority on 18th August 1935, 
with the result that the suit was within time. 
With regard to the question of legal necessity the 
Court held that two of the bonds were without- 
legal necessity, and two of them were supported 
by such necessity. In the result, it was held that 
the plaintiff was entitled to recover uncondi¬ 
tionally the property mortgaged by the bonds for 
which there was no necessity and that be was 
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entitled to recover possesaion of the other pro¬ 
perties on payment of the amount of the conside¬ 
ration for those bonds. An appeal by the defendants 
was dismissed. 

[2] The date of the plaintiS’s birth having been 
found by both the Courts below on the evidence 
before them, that finding is binding on us in 
second appeal. The only question which arises is 
with regard to the date on which this must be 
taken to have been instituted. On behalf of the 
defendants-appellants, it is contended that the 
suit must be taken to have been instituted on 
17th September 1942, when the court-fee was paid. 

If this contention be correct, the suit is barred 
since the date on which the court, fee was paid was 
more than three years from the date on which 
the plaintiff attained majority. But for observa¬ 
tions in certain decisions which have been brought 
to our notice, one would have thought that the 
statute was sufi^ciently clear as to the date a 
suit instituted in forma pauperis is to betaken to 
have been instituted. The Explanaiionio^.Zt 
Limitation Act is quite explicit that a suit is in¬ 
stituted in the case of a pauper when his appli¬ 
cation for leave to sue as a pauper is made. There 
are, however, observations in some cases in which 
it has been suggested that such a suit is to be 
taken as instituted on the date when the court- 
fee is paid. Such a case is Chnnna Mai v.Bhag. 
want KishoTQ, A. I. B. (23) 1936 ALL. 664'.(l,L.R. 
(1937) ALL. 22 F.B.). The facts of that case were, 
however, that the court fee was not paid until 
after the application to sue in forma pauperis 
had been dismissed. Observations, therefore, with 
regard to what the position would be in law in a 
case in which the court-fee is paid before the dis¬ 
posal of the application to sue in forma pauperis 
must be regarded as obiter. In Stuart Skinner v. 
William Orde, 2 ALL. 24l:(69 I. A. 126 P.C.), the 
Privy Council held that when a person, being a 
pauper, petitions to sue in forma pauperis and 
afterwards, pending enquiry into his pauperism, 
obtains funds and pays the court.fees required 
for his suit, and his petition is, on such payment, 
numbered and registered as a plaint, bis suit 
must he deemed to have been instituted from the 
date when he filed his pauper petition, and not 
when he paid the court-fees; and limitation for 
the suit runs against him only up to the former 
date. This, it is true, was a decision before the 
enactment of the present Code of Civil Procedure. 

[3] It was also a case that arose before the 
enactment of the Explanation to B. S, Limitation 
Act- The present Civil Procedure Code, so far 
from rendering this decision obsolete, has pre¬ 
cisely the contrary result, for by S. 149 the Court 
is now expressly empowered to extend the time 
for the payment of court.fees. In this Court in 
the Bank of Bihar Ltd. v. BamchaTiderji 


Maharaj, 9 pat. 489 ; (A.I.R. (16) 1929 Pat. 637)^ 
it was held that if, under S. 149, the Court, while 
refusing leave to sue in forma pauperis, permits 
the requisite stamp to be paid within a certain 
time, and it is so paid, the plaint would be deem¬ 
ed to have been validly presented on a proper 
court-fee on the date when it was originally filed. 
The only other decision of our Court to which 
our attention has been drawn is Lala Mistry v. 
Ganesh Mistryt 17 Pat. 281 : (a. I. E. (26) 1998 
Pdt. 120). All that that case decided was that the 
power to permit an application to sue in forma 
pauperis to be converted into a plaint by pay¬ 
ment of the court-fee can be exercised at the time 
of rejecting the application and not afterwards. 
It does not purport to define the legal position 
when the court-fee is paid during the pendency of 
the application for leave to sue in forma panperis. 
XnBhusanChandra Ghosey. Kanai Lai Sadhu 
Khan, 41 O. W. N. 637 : (A. I. R. (24) 1937 Oal. 
241 ), a single Judge of the Calcutta High Court 
held that the suit of a person who applied to sue 
as a pauper must be deemed to have been insti¬ 
tuted when his application was made, although 
the application may be refused, and be may there¬ 
after pay the court-fee within the time allowed, 
but at a date when limitation has expired. There 
is, therefore, no authority in support of the con¬ 
tention of the appellants. It was, however, con- 
tended that where the application to sue in forma 
pauperis is mala fide the plaintiff is not entitled- 
to have his suit regarded as having been insti¬ 
tuted from the date on which the mala fide 
application was made. However that may be, this 
case is not of that nature, for the Court below 
has held that the application to sue in forma 
pauperis was bona fide. The appeal must, there¬ 
fore, be dismissed with costs. 

Narayan J. — I agree. 

D.H. Appeal dismissed. 
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Manohab Lall and Mahabib 

Prasad JJ. 


Mt. Bhagerna Kuer — Appellant v. Bam^ 
deni Bai and others — Bespondents, 

A. F. A. D. No. 1120 of 1946, Decided on lat Marob 
1949, from decision of Additional Subordinate Jadge, 
Chapra, D/* 28th February 1946. 

Civil P. C. (1908), S. 11. O. 21, R. 58, O. 33, R. 10 

_Decree for maintenance in suit instituted m 

forma pauperis by one B — Defendants asked W 
pay court-fee — Cour^fee not paid — Prop«rty 
subject to maintenance charge sold for *^***^® ? 
court-fee and purchased by ooe B — 
property sold lor arrears of maintenance ^ 
tion by R under O. 21, R- 58 aUowed — Pro^^y 
again sold for arrears of maintenance and pw 
ed by decree-holder B - Possession resistw 
Proceeding under O. 21, R. 100-Snit by B for «« 
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bllahing right to possession — Order under O. 21, 
R. 58, held, was without jurisdiction and did not 
operate as res judicata — Statutory charge under 
O. 33, R. 10 was subject to charge under mainten¬ 
ance decree — B’s purchase was subject to main¬ 
tenance charge — Transler of Property Act (18S2), 
Ss. 39 and lOO. 

One Mst- H instituted a suit in forma pauperis tor 
maintenance against the members of the Joint Hindu 
family and obtained a maintenance decree. IBy the 
decree a charge was created on certain properties of 
the family. The defendants were directed to pay the 
oonrt'fee on the plaint and the conrt-feo not having 
been paidJhe properties which bad been declared sub¬ 
ject to the maintenance charge were sold and purchas¬ 
ed by one R. B executed the maintenance decree for 
amount which had fallen in arrears and proceeded to 
attach the properties. R preferred the objection under 
O. 91, B. 58 and it was allowed. D's suit under 0. 21, 
R. 69 was dismissed for default. B later on again exe¬ 
cuted her decree and became auction-purchaser but as 
possession was resisted proceedings were started under 
0.21, R. 100. The Court having passed an order 
under 0. 31, R. 101 B was forced to bring a suit to 
establish her right to possession. 

Held that, (1) 0. 21, R. 58 had no application to the 
proceedings to sell the properties which were subject 
to maintenance charge as the properties did not re¬ 
quire any attachment. Hence the order cf the Court 
allowing the claim was without jurisdiction and could 
not operate as res judicaia: A. I. R. (15) 1928 PC 139, 

Be/. tPftra 12] 

(2) R had full notion of B's maintenance charge 
and hie purchase was subject to that charge. [Para 7] 

(8) The statutory charge under 0.33, B. 10, Civil P. C. 
must itself be subject to the charge which already had 
been declared by the decree for maintenance. The 
Court first decreed the suit declaring that the arrears 
of maintenance were a charge on the property and then 
the statute declared the court-fee to be a charge which 
must mean the second charge on the propertyl A. I. R. 
(19) 1926 Cal. 859 and A. I. R. (22) 1935 Sind 21, 
Rel on; A. I. B. (6) 1919 Pat. 99, Dtsfinp. [Para 8] 

(4) The Court did not declare the amount of court-fee 
as a first charge. The statutory provision in 0.33, B. 10, 
Civil P. 0. merely declares the law that the amount 
shall be a first charge but the Court must declare by 
the decree that the amount of the decree is a first 
charge: 34 All. 223 (P.C.), Ref. [Para 11] 

Annotation: ('44-Com.) C. P. C., 0. 21, R. 68, N. 4, 
Pt. 2; 0. 38. R. 10^ N. 4. Pt. 8. 

(’45-Com.) T. P. Act, S. 39. N. 8, S. 100, N. 30. 
Jadubans Sahai and E. P. Sinha _ for Appellant. 
B. C. De, S. N. Banarji, Janak Eishore and B. E» 
Sharma — lor Bespondents. 

Hanohar Lall J.—This is an appeal by the 
plaintiff who is aggrieved by the decision of the 
learned Additional Subordinate Judge of Ohapra 
dated asth February 1946, by which he reversed 
the decision of the learned Munsif in the cir¬ 
cumstances ahoat to be narrated. The question 
for decision is whether the maintenance decree 
of the plaintiff cannot be executed against the 
properties in suit on the ground of res judicata 
and on the ground that the defendants have 
obtained clear title to it by reason of the sale in 
©xeention of an order passed in favour of the 
Govexurn^nt to realise the court-fee. 
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[3] On 30tb June 1936, the plaintifT obtained 
a maintenance decree against defendants 9 to 6 
who were members of a joint family and by that 
decree a charge was created on the properties in 
dispute in the present suit. The suit having been 
instituted in forma pauperis, defendants 3 to 6 
were directed to pay the court.fee payable on the 
plaint. The court.fee not having been paid, tbe 
Government proceeded to realise tbe amount of 
the court-fee by selling tbe property wbiob bad 
been declared subject to tbe charge of the plain¬ 
tiff. In 1937, defendant i became tbe auction 
purchaser of the property in tbe present suit. In 
tbe same year, the plaintiff executed her decree 
for maintenance for tbe amount which bad fallen 
in arrears, and proceeded to attach tbe property 
in dispute. Defendent 1 preferred an objection 
objecting to the attachment, and tbe objection 
was allowed nnder 0. 31, R. 58, Civil P. G. Tbe 
plaintiff tberenpon in tbe year 1988 61ed a suit 
under O. 21 , R. 63, Civil P. C. to set aside that 
order, but tbe suit was dismissed for default. 

[3] In tbe year 1941, tbe plaintiff again exe. 
outed tbe decree for tbe arrears which bad be. 
come due subsequently. Defendant i again died 
an objection under 0. 21 , B. 58, Civil P. C. to 
the attachment, but that objection was disallow¬ 
ed on the ground that it was not maintainable as 
o. 31, B. 68, Civil Procednre has no application 
to snob oases. That objection was disallowed on 
SSrd December 1941. The plaintiff having exe¬ 
cuted tbe decree became the auction purchaser 
of tbe lands in suit in January 1942, and got 
delivery of possession, but tbe possession was 
resisted by defendant l. Thereupon, tbe proceed¬ 
ings were started nnder o. 21, B. 100 , Civil P. C., 
and tbe Court passed an order nnder B. lOl. As 
snob an order is conclusive subject to the result 
of a regular suit, as provided by R. 103, the plain- 
life was forced to bring this suit giving rise to 
this appeal to establish her right to possession of 
the property. 

M The main contention of the defendants 
was that tbe decision in tbe earlier claim oasa 
under o. 21, B. 68 , Civil P. C., was res judioata* 
in the present Bait, and secondly, that the exe¬ 
cution sale in which defendant 1 made a pox- 
chase in 1937 rendered the property free from 
the maintenance charge of the plaintiff by reason 
of the fact that under O. 33, B. 10, Civil P. C.. 
the amonnt of court-fee directed to be paid by 
the Snbordinate Jndge in the pauper snit was a 
first charge on tbe subject-matter of that suit. 

[6] The trial Coart overruled the contention 
of tbe defendants, but the appellate Court has 
taken a contrary view and has held that the 
plaintiff did not derive any title to tbe property 
by reason of her auction purchase in January 
1942, and therefore, is not entitled to recover 
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possession. Hence, the second appeal to this 
Court. 

[Gl The view of the Subordinate Judge 
regarding the validity of both the objections of 
the defendants has been ably supported by 
Mr. B. C. De on behalf of the respondents. But 
in my opinion, that view is not tenable in law. 

[ 7 ] To take up the first contention as to 
whether the purchase of the first defendant was 
subject to the charge of the plaintiff, defendant 1 
purchased the property in 1937 in execution of " 
an order for payment of court-fees by defen¬ 
dants 2 to 6 to the Government. He had full 
notice of the charge created by the decree 
of the Subordinate Judge. By reason of the 
amended provision of the second clause of S. 100, 
T. P. Act, made in 1929, the charge of the 
plaintiff can be enforced against the property 
which is in the hand of the first defendant, be- 
cause it has been transferred to him with notice 
of the charge of the plaintiff’s maintenance dues 
from time to time. Section 89, T. P. Act, is also 
to the same effect, and it has been pointed out 
by Sir Dinshah Mulla on p. 168 of his commen- 
taries, 1936 edition, that "section 39 has been 
enacted to effectually protect the right of the 

widow to her maintenance". 

( 3 ] It was argued that by the provisions of 
O. 33 , B. 10 , Civil P. C., the amount of court- 

fee is the first charge on the subject-matter of 
the suit, and therefore, the purchase of defen- 
dant 1 wiped off the charge in favour of the 
plaintiff. Now, what was the subject-matter of 
the earlier suit? Surely, it was the amount of 
maintenance which should be decreed to the 
plaintiff. Assuming, however, that the subject- 
matter of that suit can be stretched to include 
the property over which the charge had been 
declared in the earlier suit, the statutory charge 
by O. 33, R. 10, Civil P. C. must itself be subject 
to the charge which already had been declared 
by the decree on the property in the present 
suit. The Court decreed the suit declaring that 
the arrears of maintenance are a charge on the 
property, and then the statute declares the court- 
fee to be a charge which must mean the second 
charge on the property. Take the case of a mort¬ 
gagee who sues as a pauper to enforce his rights. 
If the suit succeeds, can the amount of court-fee 
payable to the Government override the charge 
which already exists in favour of the plaintiff 
mortgagee? The answer undoubtedly is in the 
negative, and this was conceded by Mr. De, but 
he argued that in the present case the charge 
was not declared before the suit was filed. I do 
not think this makes any difference because the 
Court itself has first declared the arrears of 
maintenance to be a charge on the property by 
orystalliziDg the charge which was merely a 


floating charge on all the properties of the joint 
family, and that crystallization was made before 
the statutory charge came into operation. 

[ 9 ] The objection of defendant 1 can be 
be met in another way. When the Provincial 
Government proceeded to execute the order for 
payment of court-fees, the execution was of an 
order which directed defendants 2 to 6 to pay 
the court-fees to the Government. The execution 
proceedings took the shape of a money execu¬ 
tion. The plaintiff was made no party to the 
execution proceedings, and thereby the plain¬ 
tiff was deprived of the right to redeem the 
charge in favour of the Government. For these 
reasons also, the purchase by defendant 1 
was subject to the charge in favour of the plain¬ 
tiff of which he had full notice. This view is 
supported by a Calcutta case, Oadddhat X^ctn- 
dal v. Manaka Dassi, A. I. R. (13) 1926 oal. 
859 :(94 I. 0. 391) and by a case decided by the 
Sind Court. Vishnibai v. Bulchand Tikamdas, 
reported in A. I. R. (22) 1936 Sind 21 : (164 I. 0. 

680). . , 

[10] Mr. B. C. De relied upon the case ot 

Babui Qirija Kuer v. Secy, of State, 4 pat. 
li. J. 166’(A. I. R, (6) 1919 pat.99) but the decision 
in that case is of no assistance, and does not take 
the view contrary to that which I have exprea- 

[11] Attention may be drawn to the Privy 
Council case of Kumar Bagho Prosad v. Mewa 
Lai, 39 I. A. 62 : (34 AI,I». 223), where a pauper 
suit instituted by a wife for the amount of dower 
debt was decreed against the husband, but was 
dismissed against the co-defendants who were 
the mortgagees in so far as it claimed a charge 
on the mortgaged estate in priority to the mort¬ 
gage, The Collector in execution of the order for 
payment of the court-fees under 8. 411 , Civil P.C. 
of the Act of 1882, which corresponds to O. 38, 
R. 10, sold the property. It was held, firstly, 
that the order preserved the priority of the 
incumbrances of the mortgagees, and secondly, 
that the decree of the Subordinate Judge did 
not create or purport to create any charge on 
the mortgaged property in favour of the Govern¬ 
ment, and therefore, the Government had no 
right to attach the property or sell it in execu¬ 
tion under that decree, though, of course, much 
interest, if any, as remained in the mortgagor 
from whom the court-fees were declared to be 
recoverable might have been reached by a pro¬ 
per proceeding. Farther it was held by 
Lordships that the order for the sale was with¬ 
out juriadictioD, and the sale passed no 

to the person declared as the purchaser. In tn 
present case also, the Subordinate Judge di no 
declare the amount of court-fee to be a n^j 
charge on the subject-matter of that suit, o 
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.merely directed that the coart.fee will be re. 
covered from defendants 2 to 6. The statutory 
provisions in 0. 83. R. 10, merely declare the 
law that the amount shall be first charge, but 
the Court must declare by the decree that the 
amount of the decree is a first charge. It is quite 
conceivable that if the Subordinate Judge in 
that suit had passed such an order, the plaintiff 
could have api^ealed and got that order set aside 
by a superior Court. The truth of the matter is 
that the Subordinate Judge refrained from dec' 
taring the amount of court-fee as a first charge. 
The parties, namely, the plaintiff and the Govern- 
ment so und^etood, and this is clear from the 
fact that the execution taken by the Government 
was not taken as a proceeding to enforce a charge. 
Id my opinion, therefore, the Subordinate Judge 
waa wrong in reversing the decision of the 
learned Munsif on this question. 

[12) It was then argued that the decision 
under O. 21, B. 58, Civil P. C. of the year 1937, 
Was a bar in the way of the plaintiff's success. 
There are two answers to this contention; firstly, 
O. 21, R. 68. Civil P. 0. has no application to a 
proceeding to sell the properties subject to a 
charge as the properties do not require any at¬ 
tachment. The order of the Subordinate Judge, 
therefore, allowing the claim must be treated as 
without jurisdiction in so far as it is sought lo be 
used to support the plea of res judicata. That 
order merely decided that the plaintiff cannot 
attach the properties in execution proceedings, 
but the plaintiff does not want to attach the 
properties and did not attach when he procee¬ 
ded to sell them in 1941. It will be recalled that 
in that year the objection of defendant 1, under 
O. 21 , B. 68 , Civil P. 0. was not entertained on 
the ground that O. 21. R 68, Civil P. C. has no 
application to proceedings to execute a charge 
decree. Compare Muthiah Chetti v. Palaniap- 
pa Chetti, 65 I. A. 266 : (a. i. B. (16) 1928 P. c. 
139 ), where their Lordships held that 0. 21, R. 63, 
Civil P. 0. has no application to a suit for 
possession where an order under o. 21, R. 68, 
Civil P. C. had been passed when the property 
was found, both in fact and in law, not to have 
been attached at all. The same reasoning by 
analogy can be applied to the prewnt case where 
the property cannot be attached in law. The 
fact, therefore, that the plaintiff filed a suit 
under O. 21, R. 63, Civil P. 0. and then with¬ 
drew it is of no help to the respondents. 

[ 13 ] The second answer to the contention is 
that if the first order in 1937 is held to be a good 
order, then the defendants themselves are hit by 
the second order of December 1941 where their 
claim under O. 21, R. 68. Civil P. 0. against the 
sale of the property was disallowed, and they 
have not filed any suit to set aside that order of 
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S3rd December 1941. Mr. B. C. Do in this con¬ 
nection contended that when the Court did not 
pass any order and refused to consider the appli- 
cation on the ground that it was not maintainable 
this argument of the plaintiff should not be 
allowed to succeed. But in my opinion, the order 
of the Court itself directed defendant 1, to tile a 
suit or to resist the claim to possession of the 
plaintiff so that the matter may bo investigatid 
in a proceeding under O. 21, R. 100, Civil 1’. C. 
That order has not been revised by the High 
Court, and the parties are bound by that order. 
The plaintiff having been resisted and the defen- 
dant having succeeded, the plaintiff is entitled 
to bring a suit to have the order under u. 100 , 
set aside in the present suit. 

[ 14 ) I would, therefore, overrule the second 
conteotion of Mr. De also. 

[ 15 ] The result is that the appeal must be 
allowed, the decision of the learned Subordinate 
Judge set aside and the decision of the learned 
Munsif will be restored. The plaintiff is entitled 
to her costs in all the Courts. 

Mahablr Prasad J. — I agree. 

0 ^ 0 ^ Appeal allowed. 

A. I. K. (36) 1949 Patna 469 [G. N. 138.] 

Manohar Ladd and Ramaswami JJ. 

Bisar Sin^h and others—Appellants v. Deo- 
baran Singh and others — Respondents. 

A. F. A. D. No. 1496 of 1946, Decided on 20th 
January 1948, from decree of 2od Addl. Sub-Judge, 
Patna, D/- 3rd July 1946. 

Mubammadan law —Pre-emption—Performance 
of tatabs by real owner and not by benamidar —- 
Court to investigate whether such person is real 
owner — Court satisiied — Requirements of law 
fullilled. 

A benamidar eboutd not be forced to perform the 
ceremonies of the talabs. He may be unwilling to do so 
as he has no interest in the land. The real owner baa 
the right to perform the ceremonies. The person a^inst 
whom pre-emption is sought is not prejudiced as direct 
notice reaches him. But in every such case the Court 
is bound to investigate whether the person 
formed the ceremonies is the real owner. If the 
have been performed by a person whom the Court nnaa 
on evidence to be the real owner then the performance 
of the ceremonies by him satisBes the requirements of 
law : A. I. R. (6) 1918 P. 0. 140, Ref.; 9 All. 480 and 
A. I. B. (14) 1927 Oudh 609, Disting. [Para 6] 

L. K. Jha — for Appellants. 

Dr. D. N. Milter and Shreenath Singh 

_for Respondents. 

Manohar Lall J_ This appeal was remand- 

ed by us for re-hearing and for submission of the 
finding to this Court on the question whether 
defendant 12 was a benamidar for the plaintiffs. 
The facts have been fully stated in our order of 
remand dated 13th Angust 1947. 
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t3] It is sufficient to state once more that 
plaintiS's 1 to 6 claimed the right to pre-empt 
the land in dispute upon the ground that they 
were the co. sharers of tauzi No. 28, mahal Shai- 
khopur, by reason of certain sale deeds which 
admittedly stand in the name of defendant 13 
whose name is also found in register D of the 
colleotorate. The plaintiffs' case was that the 
widow was their benamidar and that on hearing 
of the sale to the defendants-appellants, they at 
once performed the ceremonies of Talab-u 
mowasibat and Talab-i-ishhad as required by 
the Muhammadan law of pre-emption which is 
applicable to Patna from where this case comes. 

[3] The Courts below had decided that 
defendant 12 was the benamidar of the plaintiffs 
and that the two talabs had been performed 
in accordance with the requirements of the 
Muhammadan law by the plaintiffs. 

[4] On the last occasion when we heard the 
appeal, we were not satisfied that the findings 
on these two questions were in accordance with 
law as the judgment appeared to be unsatisfac¬ 
tory. Accordingly the appeal was remanded for 
te-hearing after giving proper consideration to 
all the evidence on the record in the light of the 
observations we had made in the remand order. 
In accordance with that order, the learned Sub¬ 
ordinate Judge has now sent up clear findings of 
fact holding ( 1 ) that defendant 12 was the bena¬ 
midar of the plaintiffs, and (2) that the two talabs 
had been performed in accordance with the rules 
of the Muhammadan law. These findings cannot 
be upset in second appeal. 

[6] Mr. L, K. Jha, however, argues that;'accept. 
ing these findings as conclusive, the plaintiffs' 
suit must still fail because the talabs had not been 
performed by the benamidar but by the plain¬ 
tiffs. In support of this extraordinary contention 
he relies upon the case of Beni Shankar Shel- 
hat V. Mahpal Bahadur Singh, 9 all. 480 : 
(1887 A. w. N. 71), In that case, however, the 
learned Judges found as a fact that Bisheshar 
Tiwari was not the farzidar of the defendant 
vendees and, therefore, the observations which 
have been relied upon by Mr. Jha were merely 
obiter. 

[6] The next case cited by Mr. Jha in support 
of bis argument is the Oudh case of Manzur 
Ali V. Sultan, a. i. R. (14) 1927 Oudh 609 : (106 
I. c. 539). The head-note states that the suit to 
enforce the right of pre-emption against a 
person who was found to be benamidar only was 
decreed as the learned Judges thought that the 
Court should only look as to who is the trans¬ 
feree according to the proper construction of the 
deed. In that case the names of the vendees 
were also found entered in the revenue registers, 
Mr. L. £, Jha relying upon this case argues that 


it follows from the reasoning adopted by the learn¬ 
ed Judges that it is the benamidar alone who 
should perform the two ceremonies of the talabs. 
The Oudh case was not followed in the Division 
Bench decision of the Allahabad High Court in 
Sankatha Prasad v. Mt. Bukhmani, A. I. R. 
(27) 1940 ALL. 97:(l. L. R. {l940) ALL. 91) where 
the learned Judges pointed out that a suit for 
pre-emption will not lie against a vendee who is 
a mere benamidar for a person who had a prior 
right to pre-emption and observed that it was 
the duty of the Court in such a suit to discover 
who was the real purchaser, that is, who took 
the proprietary and beneficial interest under the 
sale. It is not necessary to consider the correct¬ 
ness of these two decisions because the facts in 
the present case are converse to those which 
arose in these two cases. In my opinion, it is 
impossible to hold that a benamidar should be 
forced to perform the ceremonies of the talabs; 
he may be unwilling to do so as he has no 
interest in the land. In many cases he does not 
even know that any transaction has taken place 
in his name. It seems to me that perhaps some 
confusion has arisen from misunderstanding the 
true import of the judgment of their Lordships 
in Gur Narayan v. Sheo Lai Singh, 46 I. A. 

1 : (a. I-B. (6 ) 1916 P. 0. 140), where it was de¬ 
cided that a benamidar can sue in bis own name 
to recover immovable property vested in him 

as benamidar. Their Lordships observed at p. 9: 

“.the benamidar baa no beneficial interest in 

the property or business that stands in bis name; he 
represents, In fact, the real owner, and so far as their 
relative legal position Is concerned be is a mere trustee 
for him. Their Lordships find it difficalt to understand 
why, in such oiroumstaoces, an action cannot be main¬ 
tained in the name of the benamidar in respect of the 
property although the beneficial owner is no party to 
it. The bulk of judicial opinion in India is in favour 
ol the proposition that in a proceeding by or against the 
benamidar, the person beneficially entitled is fnlJy 
afleoted by the rules of res judicata. With this view 
their Lordships concur. It la open to the latter to apply 
to be joined in the action ; but whether he is made a 
party or not, a proceeding by or against bis tepresen* 
tative in its ultimate result is fully bindiog on him- In 
case of a contest between an alleged benamidar and 
an alleged real owner, other considerations arise with 
which their Lordships are not concerned in the present 
case.” 

In the present case also, the suit for pre-emption 
is by the real owner and be has taken the precau¬ 
tion to join the benamidar as a party defendant 
and there is no contest between them. The question 
to be decided in the present case is somewhat diffe¬ 
rent,' namely, the effect of the non-performance 
of the talab ceremonies by the benamidar. For the 
reasons given above, I am of opinion that the 
plaintiff had a right to perform the ceremonies 
of the talabs—the plaintiff is the real owner. The 
appellants are not prejudiced in the least because 
the performance of the ceremonies has given 
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Advocate-Q-ineral — for Petitioner. 
Prem Lai — for Opposity Party. 


adequate notice to them that a right of pre« 
emptiOD is being claimed for these lands. Tbe 
ceremony of jumping, which is an important 
oeremony, has to be performed on tbe land 
itself so that direct notice reaches tbe person 
against whom pre emption is sought. Tbe Court, 
in my opinion, in every such case where tbe 
sale deed stands in tbe name of the benamidar 
is not concerned with investigating as to who is 
the true owner if the ceremonies are performed 
by tbe person in whose name the sale-deed 
stands. Bat if the ceremonies are performed by 
a person who claims to be tbe real owner and 
tbe sale deed stands in tbe name of another, 
then the Court is bound to investigate whether 
the person who has performed tbe ceremonies is 
tbe real owner. If tbe alleged benamidar on 
investigation is found to be tbe real owner, and 
the talabs are not performed by him, tbe defen- 
dant will obviously succeed. On tbe other band 
if the talabs have been performed by a person 
whom the Court finds on the evidence to be tbe 
real owner, then the performance of the cere- 
■monies by him satisfies the requirements of the 
4aw, and the defendant cannot complain and 
insist on the performance of the ceremonies by 
the benamidar. To hold otherwise would lead to 
an impossible situation in many oases which can 
be easily imagined. 

[ 7 ] The result is that the appeal of the de¬ 
fendants is not entitled to succeed and must be 
dismissed with costs. 

Ramaavami J. — I agree. 

D.H. Appeal dismissed. 


A. I. R. (36) 1949 Patna 471 [C. N. 139.] 
AqabwaiiA 0. J. AUD Meredith J. 

Province of Bihar — Petitioner v. Bam 
Charitar Mahton — Opposite Party. 

Miso. Judicial Case No. 126 of 1947, Decided on 8lh 
September 1948. 

Bibar Agricultural Income-tax Act (VII [7] of 
1938), S. 5 (as amended by Act IV [4] of 1944) — 
Assessment on assessee having income exceeding 
Rs. 5000 but cultivating land below 200 acres for 
fasli year ending September 1944 on basis of Act 
IV [4J of 1944—Assessment is legal. 

Income of tbe previous year is only the basis of 
calculation. The oalculation is to be made upon tbe 
income for the previous year, not upon the taxable 
income of the previous year. Where an assessment Is 
made on an assessee whose income exceeds Bs. 6000 
but who cultivates land below 200 acres for the fasli 
year ending September 1944 it Is made for the financial 
year 1944-45 beginning from Ist April 1944, The as¬ 
sessment can be legally made on the basis of Act IV 
[4] of 1944 which came into force on 14-3-1944 as tbe 
assessment has been made for tbe financial year which 
began after the deletion of the proviso to S. 6. No ques¬ 
tion of giving retrospective effect to Act (IV [4] of 
A944 arises in such a case. [Paras 4, 5 aod 6j 


Meredith J. —Tho question that has been ro- 
forred to usby the Board of Agricultural Incorao- 
tax at the instance of the aasessco is: 

‘‘Whether an a56eianient can legally bo made for the 
Fasli year ending Soplembcr 1941, on the basis of an 
Act passed during the course of that year and whfoh 
came into force on publication in the Dihar tlazotte 
dated 14lb March 1914.“ 

[2] Under s. 5, Bihar Agricultural Income- 
tax Act, 193S (VII [7l of 1933) agricultural in¬ 
come-tax shall be payable by a fercon whose 
total agricultural income of tho previous year 
exceeds Rs. 60C0. There was a proviso reading 
as follows: 

"Provided that tho tax shall not bo payable by a 
person who receives no agricultural income other than 
inoome referred to In sub-cl, (2) (i) of cl. (a) of S. 2 and 
who is in cultivating possession of less than 200 acres. 

This proviso was deleted by Act iv [4] of 1944, 
which is stated to have come into force on I4th 
March 1944. Tho assessment with which w'e are 
concerned was made on tho income for the year 
1351 Fasli, that is to say, tho period extending 
from 15th September 19il, to 2nd September 
1944 . The income was assessed at Rs. 5503 and 
the area cultivated by the assessee is 181.63 
acres. Therefore the proviso would have saved 
the assessee from liability. But he is liable under 
a. 6 without the proviso. 

[3] The contention for the assessee is that the 
bulk of his income on which the assessment has 
been made accrued prior to the deletion of tha 
proviso, the land being wheat-producing land. 
He cannot, therefore, be made liable to pay 
income-tax on that income unless it be held that 
Act IV [4] of 1944 baa retrospective effect. 

[ 4 ] The Board has expressed the opinion that _ 
the assessee could get no benefit at tbe time ol 
assessment from the proviso, and, in my opinion, 
that view is the correct one. No question seema 
to arise as to whether Act iv [ 4 ] of 1914 is re¬ 
trospective, The assessment has been made upon 
the inoome for the year 1351 Fasli. Under 3.3 of tha 
Act, agricultural income-tax is to be charged for 
each financial year, in accordance with and 
subject to the provisions of the Act, on the total 
agricultural income of the previous year. The tax 
having been assessed on tbe income for 1351, that 
year is tbe previous year within the meaning ol 
S. 3. The definition of previous year is to ba 
found in S. 2 ( 0 ): 

“Previous year means the agricultural year, the last 
day of which falls within the financial year for which 
the assessment is to bo made etc. etc.". 

It follows that the previous year having ended 
in September 1944, the assessment was made for 
the financial year 1944-46 beginning of Ist April 
1944 . Tbe assessment has, therefore, been for a 
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financial year which began after the deletion of 
|the proviso. 

[ 5 ] The confusion in the argument seema to 
lie in this that the income of the previous year, 
that ia to say, the year 1351 Pasli, is only the 
ibasia of calculation. The calculation ia to be made 
npon the income for the previous year, not upon 
taxable income of the previous year. It clearly 
makes no difference at all whether during that 
year, which is used as a basis for calculation, 
the assessee was a taxable person or not. The 
important question is whether he was a person 
liable to tax during the financial year for which 
the assessment is made. The assessment was 
made for the financial year 1944-15, and for the 
entire period of that year from the beginning the 
assessee was a person liable to tax as the proviso 
bad been deleted before the beginning of that 
financial year. 

[6] Upon an analysis of the position it is ap. 
parent that there is no substance in the conten. 
tion for the assessee. 1 would, therefore, answer 
the question by saying that the assessment in 
question could be legally made. The Agricultural 
Income-tax Department is entitled to its costs 
which we assess at Bs. 250 inclusive of the sum 
of Bs. 100 which has been deposited. 

Agarwala C. J.—I agree. 

D.H. Answer in the affirmative. 


A. I. R. (36) 1949 Patna 472 [G. N. 140.] 
Shearer and Reuben JJ. 

P. C. Lall Choudhury — Defendant—AppeU 

lant V. S. A. Mojihand others — Plaintiffs _ 

Respondents. 

A, F. 0. 0. Nos. 374, 375 and 376 of 1944 and 60 of 
1947, and Civil Revns. Nos. 857 to 860 of 1944, Decid¬ 
ed on 1st Febcuary 1949, from order of Sub-Judge, 
Furnea, D/'17th August 1944. 

(a) Civil P. C. (1908^, S. 115—No question of lack 

of jurisdiction or material irregularity in procedure 
— Fact that decision is incorrect is no ground for 
revision. [Para 8] 

Annotation : (’44-Com.) Civil P. C., S. 115, N. 12 
and 13. 

(b) Civil P. C. (1908). O. 40, R. 4 (c)—No “v/ilful 

default” or “gross negligence” on part of receiver 
established—Cl. (c) has no application: A. I. B. (8) 
1921 Bom. 427, Ref. [Para 9] 

Annotation : ('44-Com.) Civil F. C., 0. 40, B. 4, 

N. 2. 

In Nos. 374-76I44 

A. H. Fakhruddin and S. C. Masumdar — 

for Appellant. 

ill. Rahman —for Respondents. 

In No. 60147. 

A. E. Fakhruddin—iox Appellant. 

In No. 857.60144. 

A. H. Fakkruddin -for FetUIoner. 

M. Rahman—iot Opposite Party. 

Reuben J. — These cases arise out of Title 
Suits NOS. 20 of 1933 and 28, 29 and 30 of 1934 in 


the Court of the Subordinate Judge at Parnea- 
relatiug to certain purchases of patni property 
made by Baja P. G. Dali Choudhury. The plain- 
tiffs patuidara sought to get the sales set aside- 
The suits were compromised, and, under the terms 
of the compromise, a receiver, Mr. S. A. Mojib, 
a pleader, was appointed to take charge of the 
suit properties. It was agreed that on the plain- 
tiffs paying certain amounts to the Baja Sahib 
by a certain date, the sales of the patni property 
would be set aside, and, failing payment, aa 
specified in tbe compromise, the sales would 
stand confirmed and the plaintiffs would have 
no right to claim a refund of payments, if any, 
made by them in pursuance of the compromise. 
All tbe plaintiffs failed to make due payment as 
required, with the result that the sales of the 
patni property stood confirmed. Tbe cases before 
us relate to the passing of tbe accounts of tbe 
pleader receiver. These accounts were checked by 
a Commissioner appointed by the (3outt. Tbe 
Commiesioner recommended that certain items 
appearing in tbe receiver’s account should be 
disallowed. Tbe accounts were, however, passed 
by the Subordinate Judge. Hence tbe Baja 
Sahib has come to this Court, As be was not 
certain whether an appeal lay, be has filed the 
petitions iu revision by way of precaution. 

[2l The items cballeDged will be detailed by 
me below. There is, first of all, what is called 
tahrir, a charge made by tbe estate amlas and 
realised by them from the tenants at the time of 
realising rents and granting receipts therefor. 
Apparently following tbe custom of the estate, 
these amounts appear in tbe estate accounts; but 
the money is kept by the estate amlas. During 
the period that the receiver was in charge, tbe 
amount realised was Bs 4623 and odd. The Baja 
Sahib claims that tbe whole amount should be 
paid to him as an income of the estate. The 
Subordinate Judge took the view that although 
it appears in tbe estate accounts, it is not an 
income of tbe estate but is merely an extra re¬ 
muneration of the estate staff. 

[ 3 ] Item 2 is Bs. 6168 being the amount of 
arrears of rent due, which has become barred 
owing to the omission of tbe receiver to file suits 
for their recovery. In connection with the 
amounts, the receiver bad applied to tbe Court 
for instructions aa to whether suits should be 
filed, and tbe Court bad directed him to proceed 
according to bis own discretion. Tbe Subordinate 
Judge apparently agreeing with the (Commis¬ 
sioner, held that tbe discretion had been pro¬ 
perly exercised. 

[4] Item 3 is a charge on account of expenses 
of collection. Under the terms of the comp^ 
mise, the estate was to be liable lor collection 
expenses to the extent of seven pet cent, of tho 
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inoome and expenses beyond that limit incurred 
by the receiver were to be paid by the patnidars. 
The Kaja Sahib asked that this excess amount 
should be paid to him by the receiver, who 
might then take such action as he thought pro¬ 
per to realise the money from the patnidars. 
The Subordinate Judge, bolding that under the 
compromise it was not contemplated that the 
receiver should take full charge of the manage¬ 
ment but that the actual collections would 
remain in the charge of the original patnidars. 
came to the conclusion that the Haja Sahib must 
proceed in regard to this excess amount not 
against the receiver but against the patnidars, 
that is to say, the plaintiffs in the four suits. 

[5] The next item is that of illegal gratifica¬ 
tion said to have been paid in connection with 
oases filed in Court of law — an item which 
is sometimes covered by the vague expression 
"miscellaneous expenses." In the opinion of the 
Subordinate Judge, there was no justification for 
penalizing the receiver because be bad been 
honest enough to show in bis accounts the real 
nature of the expenses. Another reason given by 
him is that these expenses were incurred not by 
the receiver but by the servants of the patnidars 
who were actually managing the affairs of the 
estate. 

[6] The next item objected to is camp ex¬ 
penses in respect of fooding charges, which are 
dtsoribed as incurred by the receiver without 
the sanction of the Court. In the opinion of the 
Subordinate Judge, the sanction of the Court 
was not necessary since the compromise between 
the parties had” settled that whatever the ex¬ 
penses, they were to be payable up to the limit 
of seven per cent, of the collection by the estate, 
and above that by tbe patnidars. 

[7} Finally objection was raised to some ex¬ 
penditure which was not supported by detailed 
accounts and vouchers in writing. Tbe Subordi¬ 
nate Judge disallowed the objection because he 
found nothing to suggest that tbe receiver bad 
been acting dishonestly and be bad no reason to 
doubt the receiver’s honesty. 

[ 8 ] It is conceded that the matters which 
came before the Subordinate Judge on this ques¬ 
tion were within bis jurisdiction and tbe utmost 
that is urged before us is that, in deciding tbe 
issues that arose before him, tbe Subordinate 
Judge decided incorrectly. No question of lack 
of jurisdiction or material irregularity in pro¬ 
cedure was raised. So far as tbe petitions in 
civil revision are concerned, tbereiore, there 
seems to me no reason to interfere. 

[ 9 ] On the authority of Shrinivas Kuppu- 

swa/ftii MudlidT v. M. C. 46 Bom. 99 : 

(A. I. E. (8) 1921 Bom. 427), it has been urged 
that in these cases an appeal lies, tbe order of 
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tbe Subordinate Judge being an ordor rejecting 
an application under o.40 , R. i. This rule pro¬ 
vides that in any one of three sets of circimi- 
stancos the Court may direct the property of a 
receiver to be attached, and may sell such pro¬ 
perty and apply the proceeds to make good any 
amount found due from him or any locS occa. 
eioned by him. These sets of circumstances are; 

(a) if he fails to submit his accounts at such 
periods and in euch form as the Court directs or 

(b) if ho fails to pay the amount due from him 
as tbe Court directs, or ic) if ho occasions loss to 
the property by his wilful default or gross 
negligence. Neither cl. (a) nor cl. (b) has any 
application here. Clause (c) requires wilful de. 
fault or gross negligence, and an appeal cannot 
succeed unless either wilful default or gross 
negligence is proved. Our attention has not been 
drawn to any evidence on tbe record from which 
either "wilful default" or "gross negligence" can 
be inferred. In these circumstances even if it be 
held that an appeal lies, tbe Raja Sahib would 
not be entitled to succeed. 

[ 10 ] In my opinion the appeals must be dis- 
missed with costs. The petitions in revision will 
also be dismissed; but there will be no order as 
to costs. 

Shearer J—I agree. 

R.G.D. Appeals and revisions dismissed, 

A. I. R (36) 1949 Patna 473 [C, N, 141.] 
Makohar Lall and Mahabir Prasad JJ. 

ParmesJnvar Sahu and others — Appellants 
v. Teju Sahu — Respondent. 

A. F. A. D. No. 2053 of \ 947, Decided on 4tb March 
1949, from decree of Addl. Sub-Judge, Haziribagb, Dj- 
30tb June 1947. 

Chota Nagpur Tenancy Act (VI [6] of 1908), 
S. 46 — Sale of occupancy holding by illegitimate 
SOD of Bania born of a Ghasi woman, an aboriginal, 
is valid. 

Ad offspring of a union of a higher and a lower class 
does not belong to any of those classes, but to a sepa¬ 
rate class higher than that of tbe mother but lower 
than that of the father : 12 Mad. 72, Rel. on. 

[Para 2] 

Hence an illegitinaate son of a Bania born of a 
woman, Gbesi by caste, tbe latter being an aboriginal, 
ia not an aboriginal but a Surfiwafa Bania, that Is to 
say. illegitimate or bastard Bania. A sale of an occu¬ 
pancy bolding by such person is valid. [Para 2] 

Sarjoo Prasad and C. K. Sinha — for Appellants. 

T. E. Prasad —for Respondent. 

Mahabir Prasad J. — This is a defendanta’ 
appeal, and it raises tbe question as to whether 
an illegitimate son of a Bania born of a woman, 
Ghasi by caste, the latter being an aboriginal, is 
to be treated as of a Bania or as of aboriginal 
Ghasi class. Both the Courts have held that an 
offspring of such a union is not an aboriginal 



A. LB, 


474 Patna 8 . K. Shaw v. Bbu Raj Krishna 


GbasI but be belongs to a separate class bigber 
than Gbasi and lower than Bania, relying on 
the case of Brindavana v. Badhamani, 12 
Mad. 72 in which their Lordships of the Madras 
High Court observed that the illegitimate son 
of a Kshatriya by a Sudra woman is not a 
Sudra but of a higher caste than that of the 
mother but lower than that of the father. 

[ 2 ] The subject-matter of the suit is lands 
held by one Paltu Sahu as his occupancy holding. 
It appears that his son Janki Sahu kept a Gbasi 
woman and had three children, namely, Eambit, 
Kati and Moti. Janki predeceased his father. 
Paltu Sahu made a gift of the lands in suit to 
the illegitimate children, Bamhit, Kati and Moti, 
of his son Janki. The donees sold the lands to 
the plaintiff. The defendants who are agnates of 
Paltu Sahu managed anyhow to get into posses¬ 
sion of the lands in suit. The plaintiff, therefore, 
brought this suit for a declaration of title and 
recovery of possession, relying on the sale deed 
in their favour executed by the illegitimate chil¬ 
dren of Janki Sahu, namely, Eambit, Kati and 
Moti. The suit was resisted on the ground that 
the sale deed in favour of the plaintiff was 
invalid, because it was executed by aboriginal 
Gbasi, a scheduled caste, to thA plaintiff who was 
neither an aboriginal nor of scheduled caste and 
as such was ineffective under the provisions of 
s. 46, Chota Nagpur Tenancy Act. Section 46, 
Ghota Nagpur Tenancy Act provides that an 
occupancy raiyat who is an aboriginal or a 
member of the scheduled caste may transfer his 
right to another aboriginal or another person who 
is a member of the scheduled caste and not 
otherwise. If Eambit, Kati and Moti were not 
aboriginals, or of scheduled caste such as Gbasi, 
as they were born of Janki Sahu, who was 
Bania and admittedly not an aboriginal, then 
certainly the transfer in favour of the plaintiff 
is a good transfer and the plaintiff acquired a 
valid title to these lands. Both the Courts, as 
already stated, have concurrently held that the 
illegitimate children of Janki Sahu were not 
aboriginals and they were not within the mis¬ 
chief of s. 46, Chota Nagpur Tenancy Act. Mr. 
Sarjoo Prasad, appearing for the appellants, 
contends that in the case of illegitimate children 
it must be the caste, religion or race of the 
mother which should prevail. He has not been 
able to cite any authority in support of his con¬ 
tention, but he has referred us to 8s. 6 and 7, 
Succession Act, which provide that in the case 
of legitimate children the domicile which they 
take is that of the father, while in the case of 
illegitimate children their domicile is that of 
the mother. Relying upon this, bis argument by 
analogy is that Eambit, Kati and Moti should be 
held as belonging to Gbasi caste, because they were 


not born of a proper wedlock, and they could noti 
therefore, trace their origin validly to their 
father. The contention is not sound. Argument by 
analogy is dangerous. Domicile is an altogether 
different matter. It seems that the principle on 
which this question can be decided is that, as 
stated in the case Brindavana v. Badhamani, 
12 Mad. 72, an offspring of a union of a higher 
and a lower class does not belong to any of 
those classes, but to a separate does higher than 
that of the mother but lower than that of the 
father. In this view of the matter, the persons who 
made the transfer in favour of the plaintiff, can¬ 
not be said to be aboriginals belonging to Ghasi 
caste. They can be described as being of a class 
bigber in status than that of the mother and 
lower than that of the father. Their status has 
been, as held by the learned Mnnsif, very aptly 
described in the deed of gift by Paltu Sahu as 
Surtiwala Bania, that is to say, illegitimate or 
bastard Bania. In other words, they have the 
caste of the father which was Bania, but, being 
Surtiwala, of lower status than that of the 
father. It is clear, therefore, that the persona 
concerned in the case being accepted as Surtiwala 
Banias, the transfer made by them was a valid 
transfer. The Courts below took the correct 
view of the situation. 

[3] In view of these considerations, the appeal 
is dismissed but without costs. 

[4] Manohar Lall J.—I agree. The offspring 
must ha treated as of a caste between that of the 
mother and the father. In this case the family 
treated them as near to the Bania caste. Com- 
pare the celebrated case of Abraham and 
Abraham. 

K.g, Appeal dismissed* 

A. I. R. (36) 1949 Patna 474 [C. N. U2.] 
Manohab Lalii and Mahabib Prasad JJ. 

S. K, Shaw and Brothers—Appellants v. 
Brij Baj Krishna and another — Bespondents* 

A. F. a. D. No. 2280 of 1948, Decided on 25th 
March 1949, from decision of Sab'Judge, Patna, D/- 
27th September 1948. 

(a) Bihar Buildings (Lease, Rent and Eviction) 
Control Act (III [3] of 1947), Ss. 18 (3) and 11— 
Ejtclusion of jurisdiction of civil Court—Eviction 
order under S. 11 (1) (a)—Suit to declare order ultra 
vires is not barred—Civil P. C. (1908), S. 9. 

What S. 18 (3) excludes is the jurisdiction of the 
Civil Court to question the order of the Controller, pro* 
vided the fact for which the order is made is not non* 
existent. It certainly does not exclude the jurisdiction 
of the civil Court to examine into cases where the order 
Is made in the absence of the fact, on the existence of 
which alone depends the jurisdiction of the Controller. 

[Paras 22, 35] 

A suit in the civil Court for a declaration that the 
eviction order under S. 11 (1) (a) is illegal and 
vires is not exoluded: A. I. R. (27) 1940 P. 0.82, 
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(b) Bihar Buildings (Lease, Rent and Eviction) 
Control Act (Ill [3] of 1947), S. 11 (1) (a)—Non¬ 
payment of rent—Tenant offering to pay all rent 
due before eviction order—Eviction order is ultra 
v%ri$. 

Where a tenant offers to pay all the rent due from 
him before the date of the eviction order, ho is not in 
arrear and there is no non-payment of rent. Eviction 
order, if p>a3sed in such circumstances, will bo in excess 
of the special jurisdiction conferred by the Act on tbe 
Controller and ulfra t>irds. [Para 26] 

The expression ’'non-payment of rent" in S. 11 In the 
context in which it is used must be given an loterprc- 
tatioQ which would have the effect of enlarging the pro¬ 
tection against determination of a tooancy enjoyed by 
a tenant under the ordinary law. The legislature, there¬ 
fore, by enaoting that a tenant shall not be liable to bo 
evicted "except for non-payment of rent" should be held 
to have intended to proteot a tenant from being evicted 
from a building in his possession for being a defaulter 
in payment of rent, if he brings into Court all the rent 
due from him before tbe order of bis eviction comes to 
be passed. Tbe analysis of tbe wording of the section 
indicates that tbe Act. in the first place, creates a com¬ 
plete bar against an eviction of tenant, and secondly, in 
order to prevent this bar from operating to tbe extreme 
prejudice of a landlord, it specifies, by way of exceptions, 
certain reasons whlob, if exist, will disentitle the tenant 
to the benefit of the bar imposed by this section against 
his eviction. It will be seen that the section by its word' 
ing does not entitle tho landlord to evict a tenant on 
the ground of bis having defaulted in payment of rent; 
in other word?, It does not confer an additional right on 
the landlord to olaim evictlou of a tenant on tbe ground 
of bis being goUty of non-payment of rent. [Para 18] 

There ia nothing to prevent a tenant from depositing 
in the Court of tbe Controller all tbe rent due from him 
before the order of eviolion is actually made aud oust¬ 
ing the jurisdiotioQ of the Controller to piss the order 
by making tbe fact, on which his jurisdiction is foun¬ 
ded, non-exletent. [Para 20] 

(c) Bihar Buildings (Lease, Rent and Eviction) 

Control Act (III [3] of 1947), S. U (1) (a)-Non¬ 
payment of rent—Irregular payment of rent is not 
^non-payment of rent" within the meaning of 
S. 11 (1) (a). [Para 36] 

(d) T. P. Act (1882), S. 108 (l)._Rent—Tender— 

A party is not bound to make a useless tender of 
rent when he knows for certain that the tender 
would be refused: 14 M. I. A 330 (P. C.) and A. I. R. 
(10) 1923 P. 0. 26, Bel. on. [Para 39] 

Annotation: (’45-Com.) T. P. Act, S. 108 (1) N. 5. 

(e) T. P. Act (1882), S. 114—Forfeiture for non¬ 
payment of rent—Relief against—Principle slated— 
Relief is discretionary — Rule as to exercise of 
discretion stated —Condition in lease for re entry 
for non-payment of fent is penal. 

Relief against forfeiture is based upon tbe principle 
that as a right of re-entry was Intended merely as a 
security for rent, the lessor, by tbe leasee’s bringing 
the rent into Court, recovered full compensation and 
was put in the same situation as if rent bad been paid 
to him when it was originally due. This relief, of coarse, 
has been made discretionary with tbe Court hearing 
the suit for ejectment of tbe tenant. The proper rule, 
however, as established by judicial decisions, seems to 
be this. If at tbe time the relief is asked for the position 
has been altered so that the relief cannot be given with¬ 
out causing injury to third parties, relief will be refused. 
But if the position is not altered so that no injustice 
will be done, there is no real discretion and the Court 
should make the order: A. I. R. (14) 1927 Cal, 908, 
Bel. on. [Para 16] 


A condition in a loise which enables tho landlord to 
re-enter on non-payment of rent is regarded as penal 
and ebould be relioved against by tho Court oven though 
the case does not fall under the Transfer of Property 
Act: 15 Mad. 125. Bel. on. [Para 16] 

Annotation: ('15 Com.) T. P. Act S. 114 N. i, 6, 7. 

P. B. Das, iV. K, Prasad (ll) and K, Dayal — 

for Appellants. 

Lahtnrain Stnhu and I^a?nanandan Sinha — 

for Uespoudonts. 

Mahabir Prasad J.—This appeal ia by tbo 
plaintilTs from a decision of n Subordinate Judge 
of Patna, atlirming a decision of tbe Muosif of 
tbe same place, dismissing tbo suit of tbe plain, 
tiffs. 

[2] It raises tbe question whether it is open 
to a civil Court to declare that an order of evic¬ 
tion of a tenant under S. 11, Bihar Buildings 
(Lease, Rent and Eviction) Control Act, 1947 
(Bihar Act ill [3] of 1917), to be referred to 
hereafter as tbe Act) passed by tbe House Con¬ 
troller is ultra vires and in excess of tho special 
jurisdiction conferred by the Act on him to pass 
such an order. 

[3] The facts are not in dispute. It appears 
that tbe plaintid's have been in occupation, as 
tenants from month to month, of several blocks 
of premises belonging to the defendants at a 
monthly rental of Rs. 112 . One month's rent 
seems to have been paid in advance which was 
to be adjusted towards the tent of tbe last 
month before the termination of the tenancy. 
The tents for the month of March, April and 
May 1947, fell into arrears. The plaintiffs re¬ 
mitted by means of two cheques tbe rent for 
these months along with tbe rent of June 1947, 
on 28 th June 1947, to the defendants. The de. 
fendants refused to accept tbe payment. On 4th 
August 1947, the plaintiffs then remitted the 
amount covered by those cheques by a postal 
money order which was also refused. Tho rent 
of July also bad by that time become due. On 
12th August 1947, tbe defendants applied to tbe 
Building and House Controller under S. 11 (1) 
(a) of tho Act for the eviction of tbe plaintiffs 
from tbe premises, on the ground of irregular 
payment of rent, which, they submitted in their 
petition, amounted to non-payment of rent and 
a breach of condition of the tenancy. On 13th 
August 1947, it appears, the defendants refused 
to accept the rent sent by the postal money 
order. On 80th August 1947, the plaintiffs depo¬ 
sited the amount of rent upto August 1947, in 
the Court of the House Controller. On lOth Nov¬ 
ember 1947, the House Controller passed an 
order directing the plaintiffs to vacate tbe pre¬ 
mises on tbe ground of non-payment of rent. 
This order was conffrmed by the Commissioner 
on appeal on 27th April 1948. The plaintiffs then 
filed this suit on 7tb May 1948, for a declaration 
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that the order of the House Controller, directing 
the plaintiffs to vacate the premises was illegah 
ultra vires and without jurisdiction and for a 
permanent injunction restraining the defendants 
from executing the said order. 

[ 4 ] The learned Munsif held that the order of 
eviction passed by the House Controller was 
final, and by reason of the provisions of sub- 
8. (8) of s. 18 of the Act, was not liable to be 
questioned in any Court of law whether in a 
suit or other proceeding by way of appeal or 
revision, and dismissed the suit. On appeal, the 
learned Subordinate Judge affirmed the decision 
of the learned Munsif. Hence, the second appeal. 

[ 5 ] What falls to be determined, therefore, 
is within what limits, if any, the Controller can 
pass an order of eviction of a tenant under the 
Act, and whether in the circumstances of the 
present case, the Controller in passing the order 
of eviction in question has gone beyond those 
limits, and has acted in excess of his jurisdiction. 

[6] That it is open to the civil Court to 
examine the cases whether the Courts of special 
jurisdiction have not complied with the provi¬ 
sions of the statute creating them or have not 
acted in conformity with the fundamental prin¬ 
ciples of judicial procedure, is well established. 
Exclusion of jurisdiction of the civil Court is not 
to be readily inferred, but that such exclusion must 
either be explicitly expressed or clearly implied: 
Secretary of State v. Mask d Co., 67 I.a. 222 : 
(a.i.R. (27) 1940 P. C. 106). What is further well 
settled is that on principles it is for the civil 
Court to determine in the last resort the limits 
of the powers of a Court of special jurisdiction: 
Sardar Mohammad Nawaz Khan v. Bhagta 
Nand, 65 I. A. £01 at p, 309 : (a. i. R. (2&) 1938 
P.o. 219.) 

[ 7 ] Mr. P. B. Das on behalf of the appellants 
contends that if it is established that on the 
date of the order of eviction there was no ‘'non¬ 
payment of rent,” the plaintiffs either having 
actually paid or offered to pay or having acta- 
ally deposited all the rent due from them, be¬ 
fore the date of such order, the order of the 
Controller evicting the plaintiffs cannot but be 
in excess of the powers conferred by S. 11 of the 
Act. In other words, what he argues is that 
8. 11 of the Act, by plain implication, forbids 
eviction of a tenant either in execution of a 
decree of a civil Court or of the order of the 
Controller, if the tenant at the time of the 
passing of the order is not, in fact, in arrear of 
rent, having either already paid or offered to 
pay or deposited the rent due from him. As, on 
the admitted facts and findings of the Courts 
below, the plaintiffs bad in the present case 
offered to pay all the rents due from them even 
before the application for their eviction was filed 


before the Controller and had actually deposited 
the full amount of rent due from them in the 
Court of the Controller before the order of evic¬ 
tion in question was passed, they were not in 
arrear and there was no “non-payment of rent” 
within the meaning of S. 11 of the Act. The 
Controller, in the circumstances, had no juris¬ 
diction to pass the order of eviction, and the 
civil Court has jurisdiction to review such order 
and declare that the act of the Controller was 
ultra Vires. He relies on the decisions of the 
Privy Council in the cases of Secretary of State 
V. Srimati Fahemidunnissa Begum, 171. A. 40 : 
(17 cal 690 P. 0.) and Balkishen Das v. Simp^ 
son, 25 I. A. 161: (26 cal. 833 p. c.) and other 
cases, which held that the civil Court was entitled 
to hold that decisions and orders of revenue 
Courts subjecting lands found by the civil Court 
as having been included in the permanent settle¬ 
ment to an additional assessment, or selling the 
estates which were not, as determined by the 
civil Court, in arrears of Government revenue, 
were ultra vires, and a suit for a declaration to 
that effect was not excluded from the cognizance 
of the civil Court. 

[8 j Mr. Lalnarain Sinba for the respondents, 
on the other band, contends that on a proper 
construction of ss. 11 and 16 (3) of the Act there 
is no escape from the conclusion that it is for the 
Controller to decide whether the grounds on 
which a tenant is liable to be evicted have been 
made out, and his decision that the tenant is 
liable to be evicted under the provisions of 8.11 
( 1 ) (a) even if wrong in fact and in law, is final, 
and any challenge to such a decision in a Court 
of law by a suit or otherwise is expressly exclud¬ 
ed by S. 18 (3) of the Act. On the allegation of 
the defendants before the Controller that the 
plaintiffs were nob paying rent regularly month 
by month which amounted to "non-payment of 
rent" and was a breach of the condition of the 
tenancy, the Controller was called upon to decide 
if, on the facts stated and proved, the plea of 
"non-payment of rent" was established and the 
plaintiffs were liable to he evicted. In other 
words, his contention is that assuming that the 
allegation in the petition or the facts established 
did not make out a case of “non-payment of 
rent" in fact, the circumstances disclosed in the 
petition did'raiae the plea of “non payment of rent 
in law, and the Controller was clearly within his 
jurisdiction in deciding that question. His deON 
aiOD may be wrong in law but that is no ground 
for hoIding*^ that he assumed, in so deciding the 
question, an unjustifiable jurisdiction. He relies 
on an observation made by the Judicial Com¬ 
mittee in the case of Baja Bhagtcan Bux v. 

Secretary of State for India, 67 l. ^ 

p, 210 ; (A. I. B. (27) 1940 P. 0 . 82) in repelling tne 
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argument that the action of the Local Govern* 
ment was ultra vires as it was founded on the 
wrong interpretation of the phrase "gross annual 
profit” oocnrring in sub-cls. (iii) and (iv) of S 8, 
U. P. Court of Wards Act. 

(9] What, therefore, requires to be considered 
is as to what is the true scope of ss. 11 and 18 (S) 
of the Act, and to what extent they abrogate or 
alter the existing law relating to duration and 
determination of tenancies and the jurisdiction 
of civil Courts to decree ejectment of a tenant 
on such determination of a tenancy, and then 
what powers they confer on the Controller in the 
matter of ordering eviction of a tenant in posses¬ 
sion of a building. 

[10] Relevant provisions of S3.11 and 18 (3) of 
the Act are : 

“ii. (1) Nothwithstanding anything contained in any 
agreement or law to the contrary and subjeot to the 
provisions of S. 12, where a tenant U in possession of 
any building, he shall not be liable to be evicted there* 
from, whether in execution of a decree or otherwise, 
except (a) in the case of a month to month tenant, for 
non-payment of rent or breach of the conditions of the 
tenancy, or for sub-letting the building or any portion 
thereof without the consent of the landlord, or if be is 
an employee of the landlord ocoapying the building as 
an employee, on bis ceasing to be in such employment; 
and (b) in the case of any other tenant, on the expiry 
of the period of the tenancy, or for nou-paymeot of 
rent, or for breach of the conditions of the tenancy. 

(2) A lordlord who seeks to evict his tenant under 
0 nb*e. (1) shall apply to the Controller for a direction in 
that behalf. If the Controller, after giving the tenant a 
reasonable opportunity of showing cause against the 
application, is satisfied that the tenant is liable to be 
evicted under the provisions of snb-s. (1). he shall make 
an order directing the tenant to put the landlord in 
possession of the building and if the Controller is not 
so satisfied, he shall make an order rejecting the 

application." _ . . , 

“28 (S). The decision of the Commissioner and sub¬ 
ject only to such decision, an order of the Controller 
shall be final, and shall not be liable to be questioned 
in any Court of law whether in a suit or other proceed¬ 
ing by way of appeal or revision.” 

[11] The existing law relating to duration and 
determination of tenancies is to be found in 
S 3 . lOB, 111 and 114, T. P. Act. 

[12] Section ICC, T. P. Act is ; 

"Id the absence of a contract or local law or usage to 
the contrary, a lease of immovable property for agri¬ 
cultural or manufacturing purposes shall be deemed to 
be a lease from year to year, terminable, on the part of 
either lessor or lessee, by six months’ notice expiring 
with the end of a year of the tenancy; and»a lease of 
immovable property for any other purpose shall be 
deemed to be a lease from month to month, terminable, 
on the part of either lessor or lessee, by fifteen daya’ 
notice expiring with the end of a month of the tenancy. 

Every notice under this section must be in writing 
eigned by or on behalf of the persons giving it, and 
either be sent by post to the party who is intended to 
be bound by it or be tendered or delivered personally to 
such party, or ta one of bis family or servants at his 
residence, or (if such tender or delivery is not prac¬ 
ticable) affixed to a conspicuous part of the property.” 

[13] It will be seen that Bub-s. (1) of S. 11 of 


the Act abrogates S. 106 to the extent that a 
tenancy from month to month shall not be 
"terminable, on the part of either legaor or lessee, 
by fifteen days’ notice expiring with the end of 
a month of the tenancy." 

[14] Section 111 provides how a tenancy is 
determined : 

“A lease of Immovable property dotormines (a) by 
efllux of Ibo lime limited thereby; (b) whore such time 
is limited conditionally on the happening of some ovonC 
—by the happening of such event; (c) whore the interest 
of the lessor in tbc property toruunates on, or his power 
to dispose of the same extends only to, the happeniogs 
of any event—by the happening of such event ; (d) in 
case the interests of the lessee and the lessor in the 
whole of the property become vested at the same lime 
in one person in the same right; (e) by express 'ur* 
render ; that is to siy, in case the lessee yields up his 
interest under tbo lease, to the lessor by mutual agree¬ 
ment between them ; (f) by implied surrender ; (g) by 
forfeiture, that is to say, (1) in case the Icssoe breaks an 
express condition which provides that on breach 
thereof the lessor may re-enter; or (2) in case the lessee 
renounces his character as such by setting up a title in 
a third person or by claiming title in himself ; or (3) 
the lessee is adjudicated an insolvent and the lease 
provides that the lessor may re-enter on tbo happening 
of such event ; and in any of these cases the lessor or 
bis traosferco gives notice in writing to tbo lessee of 
his intention to determine the lease; (b) on the expira¬ 
tion of a notice to determine the lease or to quit, or of 
intention to quit, the property leased, duly given by one 
party to the other.” 

[15] It will be seen that where the tenant does 
not expressly or impliedly surrender the tenancy, 
it is determinable under c). (a) or cl. (g) of the 
section which provisions are not abrogated. In 
other words, determination of a tenancy by the 
efflux of the time limited by the lease or by for¬ 
feiture caused by breach of an express condition 
which provides that on breach thereof the lessor 
may re-enter remains intact. A further mode of 
determination of a tenancy, not contemplated 
by S. Ill, T. P. Act, is introduced by 9. 11, 
namely, by "non-payment of rent". Under the 
general law as enacted in the Transfer of Pro¬ 
perty Act, unless it is stipulated between the 
parties that non-payment of rent will bring 
about forfeiture of the tenancy, non-payment of 
rent could not determine the tenancy. 

[16] But where there is such a stipulation, and 
there has occurred forfeiture on account of non¬ 
payment of rent, S. 114, T. P. Act provides 
for relief against such forfeiture the terms of 
which are : 

“Where a lease of immovable property has deter¬ 
mined by forfeiture for non-payment of rent, and the 
lessor sues to eject the lessee if, at the bearing of the 
suit, the lessee pays or tenders to the lessor the rent in 
arrear, together with interest thereon and bis full costs 
of the suit, or gives such security ss the Court thinks 
sufficient for making such payment within fift^n days, 
the Court may, in lieu of making a decree for ejectment, 
pass an order relieving the lessee against the forfeiture; 
and thereupon the lessee shall hold the property leased 
as if the forfeiture had not occurred.” 



478 Patna 


S. K. Shaw v. Brij Raj Kbishna (Mahabir Prasad J.) A. I. B« 


Relief against forfeiture is based upon the prin- 
ciple that as a right of re-entry was intended 
merely as a security for rent, the lessor by the 
lessee’s bringing the rent into Court, recovered 
full compensation and was put in the same 
situation as if rent had been paid to him when 
it was originally due. This relief, of course, has 
been made discretionary with the Court hearing 
the suit for ejectment of the tenant. The proper 
rule, however, as established by judicial deci* 
sions, seems to be this. If at the time the relief 
is asked for, the position has been altered so 
that the relief cannot be given without causing 
injury to third parties, relief will be refused. 
But if the position is not altered so that no in¬ 
justice will be done, there is no real discretion 
and the Court should make the order: Devendra 
Lai V. F, M. A. Cohen, 64 cal. 4S5 : (a. I. B. 
( 14 ) 1927 cal. 908). It has also been held that a 
condition in a lease which enables the landlord 
to re-enter on non-payment of rent is regarded 
as penal and should be relieved against by the 
Court even though the case does not fall under 
the Transfer of Property Act : Vaguran v. 
Bangayyangar, 16 Mad. 125 at p. 126, 

[ 17 ] The question is whether S. 11 of the Act 
by providing for eviction of a tenant for ' non¬ 
payment of rent” while abrogating the law 
against non-payment of rent operating to deter¬ 
mine the tenancy by forfeiture in the absence of 
a contract to that effect, also does away with the 
application of principle of granting relief against 
forfeiture. It is evident that the section does by 
its terms neither expressly provide for relief 
against forfeiture nor exclude the application of 
the principle on which granting of such relief is 
based. If the expression ’’for non-payment of 
rent” be construed to mean failure to pay rent 
regularly when it falls due, it will be seen that 
it will not only make the law relating to evic¬ 
tion of a tenant harsher and more stringent 
against a tenant, but will take away what pro- 
tection he has under the general law against 
being penalised for having agreed to the terms 
in the lease for his eviction for non-payment of 
rent. If, on the other hand, the expression “non- 
payment of rent” in the section is given the 
meaning *not paying all the rent due on or before 
the date of the order’, the Act will have made 
granting of relief against forfeiture for non- 
payment of rent compulsory, instead of discre- 
tionary, in that it will have provided against 
determination of tenancy ‘by forfeiture for non¬ 
payment of rent except in a case when the total 
amount of rent due from the tenant remains in 
fact unpaid on the date of the order. 

[10] "It has to bo remembered” as observed 
by Lord Porter in Bhagwan Bux"s case, 67 I. A. 
197 at p. Sll : (A. I. R. (37) 1940 P. 0. 82) 


"that a right construction of the Aot can only be 
attained if its whole scope and object together with on 
analysis of Its wording and the oircumstances in which 
it is enacted are taken into consideration.” 


Regard being had to the circumstances in which 
the Aot under consideration was enacted and its 
object, as stated in the preamble as being "to 
prevent unreasonable eviction of tenants” from 
buildings, it would seem that the expression 
"non-payment of rent” in 8.11 in the context in 
which it is used must be given an interpretation 
which would have the effect of enlarging the 
protection against determination of a tenancy 
enjoyed by a tenant under the ordinary law. 
The Legislature, therefore, by enacting that a 
tenant shall not be-liable to be evicted "except 
for non-payment of rent” should be held to have 
intended to protect a tenant from being evicted 
from a building in bis possession for being a 
defaulter in payment of rent, if be brings into 
Court all the rent due from him before the order 
of bis eviction comes to be passed. The analysis 
of the wording of the section indicates that the 
Act, in the first place, creates a complete bar 
against an eviction of a tenant, and secondly, 
in order to prevent this bar from operating to 
the extreme prejudice of a landlord, it specifies 
by way of exceptions certain reasons which, if 
exist, will disentitle the tenant to the benefit of 
the bar imposed by this section against his evic¬ 
tion. It will be seen that the section by its word¬ 
ing does not entitle the landlord to evict a 
tenant on the ground of his having defaulted in 
payment of rent; in other words, it does not 
confer an additional right on the landlord to 
claim eviction of a tenant on the ground of his 
being guilty of non-payment of rent. It will be' 
remembered that s, 13, Bihar House Rent Con¬ 
trol Order, 1942 the provisions of which were 
intended to be incorporated in the present Act, 
by its terms provided: 

“No order (or the recovery of possession of any house 
shall be made so long as the teuant pays or ns ready 
and willing to pay rent to the full extent allowable by 
this Order and performs the conditions of the tenancy.” 

The Legislature undoubtedly by wording of 8.11, 
has intended to give effect to the express provi¬ 
sions of 8.13 of the law which it was replacing. 


[19] Examining the question now from the 
point of, view as to whether the civil Court can 
at all deal with the matter of eviction of tenants, 
it will be seen that there is no exclusion of jnris- 
diotion of the civil Court to entertain a suit or 
pass a decree for eviction of a tenant. All that 
the section seems to provide is that execution of 
such a decree shall not be allowed unless the 
Controller, on an application m ade in that behalf. 

directs under snb-s. (2), that the 

the landlord in possession of the bnilding. A 

wording "where a tenant is in possession of any 
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bnildiogt he ehaU not be liable to be evicted 
therefrom, whether in execution of a decree or 
otherwise, except'* in sub-s. (1) and ‘*a landlord 
who seeks to evict his tenant under sub-s. (i), 
shall apply to the Controller for a direction in 
that behalf" in sub-s. (3) seems clearly to imply 
that a landlord may institute a suit for eviction 
of a tenant in a civil Court and obtain a decree 
to that efieot, but before bo puts the decree into 
execution, he bos to apply for and obtain an 
order of the Controller permitting eviction of 
the tenant in execution of that decree. The only 
reason for enacting such a provision seems to be 
to give one farther opportnnity to the tenant to 
pay up the rent due from him in the Court of 
the Controller and thus prevent the decree of 
eviction from being executed against him, aU 
though he may have failed to avail himself of 
the opportunity of being relieved against forfei* 
ture by the civil Coart before the passing of the 
decree in qnestion. 

[90] In view of these considerations, it must 
be held that before a tenant can be said to have 
incurred the liability to be evicted under the pro. 
visions of sub.8. (l), be must have failed or is 
not willing or unable to pay the rent due from 
him. In other words, if the tenant against whom 
a decree for eviction has been passed and a 
direction from the Controller to execute that 
decree is applied for brings in the Court of the 
Controller all the rent due from him up to that 
date, there is no longer the fact of "non-pay¬ 
ment of rent" in existence, or if the tenant has 
committed a breach of a condition of the tenancy 
and the decree of the civil Court evicting him is 
founded upon that ground, and the breach is 
such as can be remedied and has been remedied 
by the tenant, the reason for which the Control- 
ler is empowered to pass the order of eviction 
ceases to exist, and consequently, the power con- 
ferred upon the Controller by sub-s. (3), to evict 
the tenant ceases to exist, and be will be acting 
ultra vires in making the order of eviction. The 
position is just the same in a case where the 
landlord without going to the civil Court applies 
to the Controller for eviction of a tenant. There 
is nothing to prevent a tenant from depositing 
in the Court of the Controller all the rent due 
from him before the order of eviction is actually 
made and ousting the jurisdiction of the Control¬ 
ler to pass the order by making the fact, on 
which his jurisdiction is founded, non-existent. 

[31] When an application is made to the Con. 
troUer under sub-S. (9), all that the Controller 
has to be satisfied alx^ut before giving the direc- 
tioD required seems to be whether the reasons 
specified in sub s. (i), disentitling a tenant to the 
absolute protection against eviction given by 
ihatsuh'Section exist in fact. If the tenant against 


whom an order of eviction is sought, has in the 
meantime removed the particular cause on which 
the application for his eviction is founded, the 
Controller cannot but make an order rejecting 
the application. The complicated questions of 
law relating to determination of tenancies en- 
titling the landlord to evict a tenant are not 
intended to fall for determination by the Con- 
troller. His jurisdiction under the Act must bo 
construed to be strictly limited to the existence 
as fact of one of the reasons disentitling the 
tenant to the protection given under sub-s. (i). 
His jurisdiction is very much like jurisdiction of 
the Local Government under the U. P. Court 
of Wards Act to declare a person disqualided 
to manage his own property under cl. (d) (ii) of 
S. 8, which as Lord Porter, in the case of Bhag- 
wan Bux, (C7 I. A. 197 at p. 910 : (a. i n. (27) 
1940 P. C. 89), says, "exists only provided the 
proprietor has been in fact convicted of a non. 
bailable otfence, and if that fact is non-existent, 
the Local Government would bo acting ultra 
vires in making a declaration." 

[92] Reading 8. 13 (3) of the Act, in this con¬ 
text, it is clear what it excludes is the jurisdic¬ 
tion of the civil Court to question the order of 
the Controller, provided the fact for which the 
order is made is not non-existent. It certainly 
does not exclude the jurisdiction of the civil 
Court to examine into cases where the order is 
made in the absence of the fact, on the existence 
of which alone depends the jurisdiction of the 
Controller. 

[23] If, as contended for on behalf of the respon. 
dents, 8. 11 of the Act were to be construed as en- 
titling a landlord to apply for eviction of a tenant 
on the ground of irregular payment of rent amount- 
ing to "non-payment of rent” and as empower, 
ing the Collector to determine as to whether 
irregular payment of rent amounts to non-pay. 
ment of rent within the meaning of sub-s. (i) of 
8 .11, and sub-S. (3) of S. 18 were to be constru¬ 
ed as making the decision of the Controller of 
this question of law as final, it will appear that 
not only this Act will have conferred a right 
upon the landlord very much in excess of the 
right that he enjoys under the ordinary law in 
the matter of determination of tenancies, but 
that it will have conferred very much larger 
power on the Controller than that possessed by 
the civil Courts under the ordinary law in the 
matter of passing decrees for eviction of tenants. 
The principle of law and equity on which relief 
against forfeiture of "non-payment of rent" is 
based will have been completely abrogated, and 
the protection to a tenant in possession of a 
building instead of being enlarged will have 
been very much curtailed. A construction of 
these provisions, which is calculated to bring 
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about these coneequences, cannot be and is not in 
accordance with the circumstances to which this 
Act was intended to apply and indeed cannot 
be accepted. The contention of Mr. Lalnarain 
Sinha on behalf of the respondent that the cir¬ 
cumstances disclosed in the petition raised the 
question for determination by the Controller 
whether a case of non-payment of rent in law 
was established, and his decision of that question, 
even if wrong in law, is not liable to be ques¬ 
tioned in the civil Court must be overruled. 

124] Mr. P. R. Das rightly contends that the 
civil Court is entitled to bold that the Control- 
ler acted ultra vires in making the order of evic- 
tion in question if the plaintiffs, as admitted and 
found by the Courts below, offered all the rents 
due from them even before the application for 
eviction was filed, and in any event, they had 
actually deposited in the Court of the Controller 
full amount of rent due from them before the 
order of eviction was passed, and the jurisdic. 
tion of the civil Court to declare such an order 
without jurisdiction is not barred by S. 18 (3) of 
!tbe Act. 

[26] From a perusal of the application filed by 
tbe defendants to the House Controller, it 
appears that, the ground urged by them for 
evicting the plaintiffs from their premises was 
not that the plaintiffs bad not paid the rent or 
that the rent for any particular month was in 
fact due from them on the date of the applica¬ 
tion. They admitted that the two cheques cover¬ 
ing the rent up to the month of June. I9i7, were 
actually sent to them before the end of the month 
of June 1947, by tbe plaintiffs. Their case was 
that they refused to take them as the plaintiffs 
had made defaults in paying rent from month 
to month regularly. They alleged that this 
default on the part of the plaintiffs entitled them 
under the Act to evict the plaintiffs for “non- 
payment of rent’'. They stated that when the 
plaintiffs sent the rent due from them by means 
of money order, they mentioned falsely in the 
money order coupon that the defendants were 
attempting to enhance tbe rent for which reason 
the defendants did not accept the payment by 
money order. To quote the exact words on 
which the petition filed before the Controller as 
founded : 

“That on accoont oi the rent from March last not 
having been paid regularly month by month which 
amounts both to non-payment and to breach of the 
necessary condition of the tenancy, the opposite patty 
are liable to be evicted from the premises in their 

occupation”. 

It will appear from the order of the Controller 
that he did not hold that irregular payment of 
rent was breach of tbe necessary condition of 
the tenancy. What he held was that such irregu- 
lar payment, as stated in the petition, was "non- 


payment of rent" within the meaning of S. 11 
(i) (a) entitling tbe defendants to evict tbe plain¬ 
tiffs from the possession of tbe premises in their 
occupation. 

[ 26 ] It is clear that on tbe facts admitted in 
the petition itself, there was no allegation re¬ 
quiring investigation by tbe Controller whether 
there was in existence the fact of ‘‘non-payment 
of rent”. The ground urged in the petition was 
obviously not covered by any of the reasons 
specified in sub-s. (l) of S. H and was prima 
facie not cognizable by the Controller. There 
was undoubtedly lack of inherent jurisdiction in 
tbe House Controller to entertain the application 
in question. It must accordingly be held that the 
order of eviction is open to a challenge in the 
civil Court and must be declared to be ultra 
vires and without jurisdiction. 

[27] In tbe result, the appeal is allowed, tbe 
decisions of the Courts below are set aside, and the 
plaintiffs’ suit is decreed. The parties will bear 
their own costs throughout. 

[ 28 ] Manohar Lall J. —I have also reached 
the same conclusion. My learned brother has 
examined tbe various provisions of the Bihar 
Buildings Control Act and the extent of the 
jurisdiction of the Controller. I am generally in 
agreement with his views, but as tbe question is 
a difficult one, I wish to make a few observa¬ 
tions. 

[29] A reference to several important judg¬ 
ments will show tbe test which should be applied 
in order to determine whether tbe civil Court 
has jurisdiction tO question the decision of an in- 
ferior tribunal or of a special tribunal set up for 
deciding particular disputes between the parties. 

[30] In Queen v. Special Commissioners of 
Income-tax (In re Cape Copper Mining Co.) 
(1838) 2 T. C. 332, Esher, M. R., observed at 
page 351: 

"When an inferior Coact, or an inferior tribunal, or 
an inferior body which is trusted by the Legislature to 
come to a decision on facts Is constituted by Act of 
Parliament for tbe first time, the Leglslatnre has to 
consider what power it will give to those persons. It 
may say if a certain state of facts exist before yon have 
anything to do with the matter, then you will have 
jurisdiction to do what we will tell you to do, but you 
shall not have jurisdiction otherwise, then the existeoca 
of such facts is not for them to decide, and if they 
exercise the jurisdiction which is given them without 
the existence of those preliminary facts which they 
have not to decide upon, you may question the exercise 
of their jurisdiction afterwards, and hold that they 
have no jurisdiction to do what they did. They would 
then have done all that was entrusted to them under 
circumstances when that jurisdiction which was to be 
entrusted to them did not exUt—the preliminary facts 
did not exist; but they had not to decide upon the 
preliminary facts, they bad no jurisdiction to decide 
upon the preliminary facts; but there is another st^ 
of things. The legislature may, if the matter will pi^ 
sent some doubt, entrust them not with two jarisdiotiona, 
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in my opinion—with one jurisdlotlon - but a jurUdlo* 
lion vrhloh eomprtiea and includes two sets of 
(aoU. They have the juriadiotion given to them to 
decide whether the preliminary ret of fscU exiats, 
which if they do exist will entitle them to go farther, 
wnd to do Eomething more. If the Legislature gives them 
that, 1 do not call it a double jurisdiction, but that 
comprehoDsivo jurUdiellon, it is all ono jiiri^diction. 
They have jurisdiction w.th regard to what you m'xy 
call the preliminary facts, the first set of facts—iho 
same jurisdiction and just as much jurisdiction as they 
-have with regard to the second/’ 

[31] In Sardar Mohammad Nawaz KJuin v. 
Bhagta Nand, 65 I. a. 30l ; (a I.u. (25) 1938 P. c. 
S19), the question for couaiJeration waa whether a 
suit for a declaration that the plaintiff was not 
liable to pay haq buba (door tax) to the defen¬ 
dant wae cognizable by the civil Court in view 
of the bar imposed by S. 77 (3), Punjab Tenancy 
Act of 1 S 87 . Sic George Rankin in delivering the 

judgment of the Board observed at p. 309 ; 

“Had the suit brought in ibo civil Court been a suit 
to declare that haq bubo was not a village cess within 
the meaning of the Act of 1897, and that the Revenue 
CourU had not jurisdiction in respect thereof such a 
suit couid not have been regarded as incompetent. On 
principle it is for the civil Court to determine in the 
last resort the limits of the powers of a Court of special 
jurUdiotion, and no statutory provision to the contrary 
baa been drawn to their Lo'dships' attention in the 
present case/’ 

In the course of the judgment a reference is 
made to a number of oases to show to what 
extent the civil Court has jurisdiction to deal 
with the matters which ace expressly reserved 
for the revenue Courts. 

[32] In Raja Bhagwan Bux Singh v. Secre- 
• tary of State, 67 I. a. i97 :{a.T.R. (27) 1940 P.C. 

82) I Lord Porter who delivered the judgment of 
the Board had to construe a number of sections 
of the U. P. Court of Wards Aot of 1912 in 
grder to consider the validity of the argument 
that the civil (3ourt had no jurisdiction to ques. 
tion the action of the Government in making 
a declaration under B. 8 of that Act. His Lord- 
ehip pointed out that although in terms s. 11 
appeared to prohibit the bringing of an action. 
disputing the validity of a declaration made 
by the Court of Wards, but still some limita¬ 
tion must, no doubt, be put upon the generality 
of the provision at least inasmuch as good faith 
is required. He then considered the argument 
of the appellant that the Court of Wards was 
without jurisdiction, and could be declared to 
be without jurisdiction by the civil Court in all 
cases in which the preliminary requirements 
of 8. 8 had not been fulfilled and pointed out 
that by the very terms of 3. 8 the satisfaction 
is of the bocal Government and not of the 
Court with regard to the existence of the cic- 
oumstances indicated in aub-cls. (a), (b), (c) and 
some of the sub-clausea of (d) under 8. 8. With 
■zegard to the provision that a person may be 
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declared by the Local Government to bo in¬ 
capable of managing his property if ho is con¬ 
victed of a non-bailiible olbnco, it was observed 
at p. 210 that it was conceivable that under (d) (ii) 
the jurisdiction only exists provided the ito- 
prielor has been in fact convicted of a non- 
bailable offence, and that if this fact was 
non existent the Local Government would bo 
acting ultra viros in making n declaration. 

[33] In Secretary of State v. Ma<>k d Co., 
67 I. A. 222 : (A. I. R. (27) 1910 P. C 105), Lord 
Tbankerton in delivering the judgment of the 
Board held that the jurisdiction of the civil Court 
was excluded by reason of the special provisions 
of the Sea Customs Act of 1878. But at {k 236 
he made those weighty observations: 

“Ic is settled law that the exclusion of tUo jurisdiction 
of tbe civil Courts is not to be ro idily iuferfcJ. but that 
such exclusion inust either bo explici'.ly exprt'ssed or 
clearly implied. It is also well settled that even if 
jurisdicticu is so excluded, tho cl\il Courts havo jurisdio- 
lion to examine into casfS where the provi-ious of the 
Act have not been complied with, or tho statutory 
tribunal has not acted in conformity with the funda- 
mentil principles of judicial procedure” 

and pointed out tbs distinction why in that case 
the jurisdiction of tho civil Court w’as excluded 
because the subject-matter came expressly within 
tbe jurisdiction of the Collector. See also the 
recent case of the Province of Bombay v. 
Hormusji Manekji, 74 I. A. 103 : (a. I. R. (34) 
1947 P. C. 200). 

(3l] A reference may, howevSr, be made to 
Raleigh Investment Co. v. Governor General 
in Cotuicil, 74 I. A. 60 ; (a. I. R. (34) 1947 1’. O. 
73), where Lord Uthwatt, who delivered the judg. 
meet of tbe Board, pointed out the praodcal 
ditficulties if the civil Court was allowed to 
entertain a suit for a declaration that an assess- 
ment made under the Income tax Act was with¬ 
out jurisdiction as being ultra vires of the 
powers of the income-tax authorities, and then 
held that tbe jurisdiction of the civil Court w’as 
excluded—his Lordship was considering the ambit 
of S. 67, Income-tax Act. This case is distinguish, 
able because tho Income-tax Act provides a 
complete remedy for enabling tbe assessee to 
have the question of law or of jurisdiction of the 
income-tax authorities determined by the highest 
civil Court as a result of a reference under S. 66 
of the Act. 

[ 35 ] The principle which I deduce from an 
examination of these cases is that tbe civil Court 
is not debarred from examining iho proceedings 
of the Controller under tbe Bihar Buildings 
Control Act if the Controller has exercised the 
jurisdiction which he did not possess. I reached 
a similar conclusion in tbe case of Surajnarain 
V. Jamil Ahmad, 26 Pat. 7 : (a. I. R. (33) 1946 
Pat* 385). 
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[?6] In the present case the House Controller 
has misconstrued S. 11 (l) (a), in that bethinks 
that an irregular payment of rent amounts to 
"non-payment of rent”, that is to say, he has, 
by misconstruing these important words, given 
himself jurisdiction to entertain the application 
of the defendant and passed an order ejecting 
the plaintiff. It was argued by the learned 
Government Pleader for the defendant that it 
W’as within the jurisdiction of the Controller to 
misconstrue these words, and he relied upon the 
case of Raja Bhagioan Bahsh Singh, 67 I. a. 
197 : (a. I. R. (27) 1930 P. c. 82), noticed by mo 
above. But in that case their Lordships pointed 
out that the phrase “gross annual profits" (which 
was alleged to have been misconstrued by the 
Local Government) has no definite meaning, 
and it must take its colour from its surround¬ 
ings (see Raja Bhagwan Bux v. Secretary of 
State, 67 I. A. 1S7 at p. 205 : (a. i. r: (27) 19i0 
p. c. 82 )) and therefore, it was hold that in the 
case before their Lordships it was essential to 
consider those surroundings by an examination 
of the scheme of the Court of Wards Act, the 
way in which land tax is regarded in India, and 
any provisions of the Land Revenue Act which 
bear upon the matter, in addition to the exact 
wording of S. 8. In the present case, the words 
'non payment of rent’ have a definite meaning 
and do nob require to be construed by consider¬ 
ing the surrounding?, that is to say, the construc¬ 
tion of these words is not a question of fact as 
it were, but the words can have only one well- 
known and definite meaning. This argument, 
therefore, is not entitled to succeed. 

( 37 ] As to the exercise of jurisdiction by mis- 
constiuing a statute, see Birj ^ohun Thakoor 
V. Umanath Choiidhry, 19 i. a. I5i : (20 cal. 8 
p. 0.) and Balakrishna Udayar v. Vasudeva 
Aiyar, 44 i. A. 261 : (A. I. R. ( 4 ) 1917 P. C. 71). 

[ 38 ] Now the facts which have been established 
and which are set forth in the application of tbe 
defendant before the House Controller are clearly 
set out in the judgment of my learned brother. 
These facts do not give any jurisdiction to the 
Controller to entertain the application for evic¬ 
tion of the plaintiff. It was argued that in any 
case the plaintiff bad not even tendered the rent 
for July 1947 before 12th August 1947, when the 
defendant made an application to the Controller, 
and therefore, there was a non-payment of rent 
for that month to attract the jurisdiction of the 
Controller to entertain the application. In my 
opinion, the conduct of the defendant in refusing 
to accept the cheques and the money order by 
which the rents for March, April, May and June 
1947 , were sent to the defendant entitled the 
plaintiff from refraining from tendering the rent 

for July. 


[39] It is well settled that a party is sot | 
bound to make a useless tender when be knows : 
for certain that the tender would be refosed. ' 
See Alexander John Forbes v. Baboo L-uichme^ 
put Singh, 14 M. I. A. 830 at p. 344 : (10 Bang. 
L. R. 139 p. 0.) and Chelikani Venkatarayanim 
Garu V. Venkata Subbadrayamma, 28 C. W. N, 
25 : (A. I. B. ( 10 ) 1923 P. O. 26). 

[ 40 ] It having been then established that the- 
plaintiff was not in default on account of any 
non-payment of rent the Controller had nO' 
jurisdiction to entertain the application, and 
certainly he had no jurisdiction to pass the order 
for eviction because before .that order came to bo- 
passed the plaintiff had actually deposited in 
Court the full amount which was due from him^ 
that is to say, the amount which he had already 
tendered to the defendant and the amount which 
subsequently fell due. 

[ 41 ] For these reasons, I agree that this appeal 
should be allowed and the suit of the plaintiff 
should be decreed, but the parties shonld boar 
their own costs in all the Courts. 

v.B.B. Appeal allowed* 
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Das J. 

Ram Charaii Singh and another — Petu 
tioners v. Basudeo Dusadh—Opposite Party* 

Criminal Ref. No. 80 of 194S. Decided od lltb 
March 1930, Reference made by Add). Diet. Magistrate, 
Gaya, D/- 7tb and 8 th October 1948. 

Criminal P. C, (1898), Ss. 145 and 107—Proceed- * 
ing under S. 1^5 cannot be converted into one 
under S. 107 on basis of report under Bibar 
Bakasht Disputes Settlement Act (XIII [13] of 
1947) — Report is not evidence in the case. 

Where there is a dispute concerning land, which 13 
likely to cause an apprehension of a breach ol the 
peace, the proper procednre ia to apply S. 145 and 
decide the question of possession once for all. It Is 
illegal on the part of the bfagistrale to convert the pro¬ 
ceeding under S. 14-5 into a proceeding under S. 107 
without coming to a finding ou the question ol posses- 
eion after taking evidence in the prcceeding under 
8 . 145. He cannot purport to do so on the basis ol ft 
report ol an enquiry under the Bibar Bakasbt Dispotes 
Settlement Act iXlII [13] of 1947) made in the oouise 
of proceedings under S. 145. Strictly such report ia not 
evidenca in the case. [Para 2] 

Quizre.—Whether there can be simultaneous pro- 
oeedioga under Ss. 145 and 107. (Para 2) 

Annotation: (■46*Com.) Criminal P. C, S. 146, 
N. 4. 33. 

Auadhkithore Prasad—for Petitioner. 

B. P Sinha, M. M. Prasad and Lakshmi Naram 
Singh — lot Opposite Party. 

Order._This ia a reference made by the 

Additional District Magistrate of Gajaagaiiiafc 
an order of the learned Sub-divisional Magistrate 
of Nawadah dated lat July 1948 by which tea 
learned Sub-divisional Magistrate has dropped 
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proceeding under S. 145, Orimtnal P. C. and 
instUated a proceeding under S. 107, Criminal 
P. C. in the following ciroumstanoes. It appears 
that on 15lb July 1947, the Sub.Indpector of Ra. 
jauli polioe-station submitted a report about an 
apprehension of a breach of cbe peace regarding 
a large area of land between two parties. This 
report was considered by the learned Sub-clivi- 
sional Magistrate and on Qtst July I9i7, he drew 
up a proceeding under 9. 107, Criminal P. C., 
against the members of the second party, who 
have api>eared before me in support of the refer¬ 
ence. This proceeding under 9. 107, Criminal 
P. C. continued for some mouths without any 
evidence being led, and on 29th November 1947, 
the learned Sub-divisional Magistrate consider¬ 
ed the report of one Mr. A. N. Singh. Honorary 
Magistrate, and another report of the Sub-Tus- 
pectoc of Police, Rajauli, and drew up a proceed¬ 
ing under S. 145, Criminal P. 0 , in respect of the 
same lands and between the same parties. The 
result of this order dated 29th November 1947, 
was that there were two proceedings pending 
simultaneously in respect of the same lauds and 
between the same parties, one under S. 107, 
Criminal P. C. and the other under 8. 145, 
Criminal P. C. I must mention, however, that 
the proceeding under S. 107, Criminal P. C. was 
against the members of the second party only 
and not against the members of the first party. 
Naturally, the members of the second party 
moved the learned Sub-divisional Magistrate 
that the proceeding under S. 107, Criminal P. C. 
against them should bs dropped inasmuch as 
there was a proceeding under S. 146, Criminal 
P, C. in respect of the same dispute. The learn¬ 
ed Sab divisional Magistrate did not accede to 
this request, but passed an order on lOth March 
1948 , to the effect that the proceeding under 
S. 107, Criminal P. C., should be stayed till the 
decision of the dispute under S. 145. In the 
meantime an attempt was made by the mem¬ 
bers of the second party to get the dispute refe- 
red to a Board of Arbitration under the Bihar 
Bakasht Disputes Settlement Act, 1947. In con. 
nection with that attempt a Magistrate of the 
name of Mr. Lakhaiyar was sent for enquiry by 
the District Magistrate of Gaya. This gentleman 
found that Srimati Parvati Devi and Sant 
Satan Lai, the latter of whom was the landlord 
and the former bis wife, were in possession of 
the land. Then on 1st July 1948, the learned 
Sub-divisional Magistrate passed the order 
against which the present reference has been 
made. By this order the learned Sub-divisional 
Magistrate dropped the proceeding under B. 145, 
Criminal P. 0., or rather converted it into a 
proceeding under S. 107, Criminal P.O., against 
the second party. Then, there was an order that 


this proceeding under S. 107, Criminal P. C., 
should bo amalgamated with the old proceodiog 
under 8. 107, Criminal P. C. 

[2j The learuod Additiocal District Magis¬ 
trate has recommendid that tho order of the 
learned Sub-divisional Magistrate dropping thu 
proceeding under S. 145, Criininal P. 0., and 
instituting a proceeding under 8 , 107, Criminal 
P. 0., against the mombors of the second party 
should be set aside. I Lave Leen addressed by 
learned counsel for the parlies on the quostion 
if there can bo simultanoous proceedings under 
S. 145 and under S. 107, (■riminal P. C., between 
the same parties and about the same dispute. 
Reference has been made to a decision of tho 
Calcutta High Court in KasiruJJin Sirca?- v. 
Go/uruddin Mohamed, 37 I. C. 4Sl: (a. I. lu 
t4) 1917 Cab 22G : 13 Cr. L. J. 129). That, how¬ 
ever, was a case in which orders were passed 
under 8. 107, Criminal P. C., against both par¬ 
ties: then, there was a proceeding under S. 145 
and the order in that proceeding v/as that 
neither party was in possession and tho subject 
of dispute w'as altachtd under B. lii>, Criminal 
P. C. Without going into the abstract question 
if there can be simultaneous proceedings under 
Ss. 145 and 107, Criminal P. C., it seems clear to 
me that in the particular case before me it was 
improper to institute a proceeding under S. I07 
against one of the parties when a proceeding 
under 8. 145 was pending between the parties. 
It was still more improper, and I think, illegal 
on the part of the learned Sub-divhional Magis¬ 
trate, to convert a proceeding under S, 145 into 
a proceeding under S. 107, Criminal P. C. The 
result of these orders is that the learned Sub- 
divisional Magistrate has already made up bis 
mind that the second party were not in posses. 
sioD and were interfering w’ith the possession of 
the first party by means of wrongful acts; but 
he had no evidence before him for coming to 
such a conclusion and the report of Mr. Lakbai- 
yar was not, strictly speaking, evidence on 
which the learned Sub divisional Magistrate 
could come to a concluded finding on the ques¬ 
tion of possession. This Court has, on more than 
one occasion, expressed the view that when there 
is a dispute concerning land, which is likely to 
cause an apprehension of a breach of the peace, 
the proper procedure is to apply S. 145, Criminal 
P. C., and decide the question of possession 
once for all. The learned Sub-divisional Magis¬ 
trate rightly drew up a proceeding under S. 145, 
but converted it to a proceeding under s. 107, 
Criminal P. 0., a process which I think, is un- 
known to law. He purported to do this on the 
report of Mr. Lakhaiyar, which, strictly spaak. 
ing, was not evidence in the case. It was open 
to the learned Sub-divisional Magistrate to 
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come to aficding on the question of possession 
after taking evidence in the proceeding under 
8 . 145, Criminal P. C. Without doing that, he 
resorted to a proceeding under S. 107, Criminal 
P. C., when there were no fresh materials before 
him. In my opinion, the order of the learned 
Sub-divisional Magistrate was improper and 
not warranted by law. 

[3] I would, therefore, accept the reference 
and set aside the order of the learned Sub-divi¬ 
sional Magistrate instituting a proceeding under 
S. 107, Criminal P. 0., against the second party. 
That proceeding will now be quashed, but it 
would be open to the learned Sub-divisional 
Magistrate, if he is again satisfied that an 
apprehension of a breach of the peace exists, to 
institute an appropriate proceeding under S. 145, 
Criminal P. C. 

V.B B. Reference accepted, 

A. I. P. (36) 1949 Patna 484 [C. N. 144.] 

Manohar Lall and Mahabir 

Prasad JJ. 

Sidheshwari Singh and another — Appel¬ 
lants V, Rajbaran Singh and others — Res¬ 
pondents. 

A. F. A. D. No. 791 ol 1947, Decided on 23rd March 
1949, from decision of Addl. Sub-Judge, Patna, D/- 21st 
January 1947. 

Bihar Tenancy Act (VIII [8] of 1885), Ss. 26A, 
158AA and 158B—Rent decree - Subsequent trans¬ 
fer of bolding by tenant—Transferee depositing fee 
undetv S. 26Ain favour of person standing recorded 
in Register D to be deemed to have been recognis¬ 
ed as transferee of holding—Execution proceedings 
against original tenant and auction sale not binding 
on transferee. 

- The landlord to be named in the notice for transmis¬ 
sion of the fees deposited under S. 26 A is the landlord 
\ 9 ho 3 e name stands recorded in Register D of the Col¬ 
lector and not the real landlord who is actually in pos¬ 
session but not recorded as such in the Register. Where 
a transferee of a bolding has deposited the landlord's 
fee under S. 26A in favour of the landlord who stood 
recorded in Register D be must be deemed to have 
been recognised as a transferee of the holding and pro¬ 
ceedings taken in execution of rent decree against the 
original tenant and the auction sale are not binding on 
him. At the time of the sale the original tenant judg¬ 
ment-debtor having already transferred bis interest has 
no subsisting interest which can be sold and purchased 
by the auction purchaser. [Para 6 ] 

O. P. Das and Ramdeo Sinha — for Appellants. 

Lalnarain Sinha. Sidheshwar Prasad Singh and 
C. S. Prasad — for Respondents. 

Mahabir Prasad J — This is plainfcififs’ ap¬ 
peal from a decision of the Additional Subordi¬ 
nate Judge of Patna confirming a decision of an 
additional Munsif of the same place. 

[ 2 ] The only question now which falls to be 
determined in this appeal is as to whether the 
Bale held on 14th June 1941 in execution of a 
decree affected the interest of the plaintiffs who 


purchased the bolding from a transferee of the 
recorded tenant, after the passing of the decree, 
and before its execution, and deposited the land¬ 
lord’s fee in favour of the landlord recorded in 
register D and was not impleaded as a party to 
the execution proceedings. 

Cs] The facts are these: Defendant i obtained 
a decree against the son of the recorded tenant 
Mahabir on 8th December 1938. Mahabir’s son 
sold the holding to one Sheogobind on 3rd April 
1939. The plaintiff purchased the bolding from 
Sheogobind on 23Ed May 1939. The decree was 
put into execution in the year 1941 in Execution 
case NO. 221 of 1941. The holding was sold and 
purchased for a sum of Rs* 74 -by the principal 
defendant l. This suit was instituted for a decla¬ 
ration of title and delivery of possession over the 
holding on the allegation that the decree was 
obtained by fraud by defendant 1 after having 
suppressed all the processes and as the suit was 
not constituted in accordance with the provisions 
of S. 148, Bihar Tenancy Act, it was in any event 
not a rent decree, and merely passed ^be interest 
of the parties to the suit, and the sale held in 
execution of that decree was not a rent sale as 
the plaintiff who bad purchased the holding in 
the meantime and bad deposited the landlord's 
fee at the time of the registration of the sale 
deed in their favour were not joined as a party 
to the execution proceedings. 

[ 4 ] The Courts below have concurrently held 
that the decree obtained in the suit was not 
tainted with fraud and was a rent decree. This 
question is no longer in controversy and the 
findings of the Courts below in this behalf are 
not challenged before us. What is. contended on 
behalf of the plaintiff-appellants is that by rea¬ 
son of the fact that the landlord’s fee as requir¬ 
ed by S. 26 B of the Bihar Tenancy Act, was 
deposited in favour of the landlord registered in 
register D, the transfer in favour of the plain¬ 
tiff bad become binding upon the landlord and 
it was incumbent upon the landlord to join the 
plaintiff as party to the execution proceedings 
in order that the bolding might pass at the sale 
ip accordance with the provisions of the Ten¬ 
ancy Act. At the time the sale was held the 
judgment-debtor bad no subsisting interest in 
the holding and the eale, therefore, did not ope¬ 
rate to pass any interest to the auction-purchaser. 
The plaintiff, therefore, is entitled to recover 
possession of the holding from the defendant 
purchaser. 

[ 5 ] It is contended on behalf of the respon¬ 
dents that the plaintiff knew that the landlord 
of the holding was defendant 1 although he was 
not recorded in regiater'D as it is found as a 
fact that when the bolding was sold to the plain¬ 
tiff the decretal amount was left in deposit with 
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him by Mababit's son to be paid to the decree* 
holder, defeodaot 1. The plaintitT was, therefore, 
bound to name the defendant in the notice 
meant to be served on the landlord intimating 
him that the holding has been transferred and 
the landlord's fee has been deposited. The plain¬ 
tiff in the present case instead of naming the 
defendant as the person to whom the notice was 
to be sent as the landlord of the bolding, named 
the person who stood recorded in Register D as 
the landlord, although to the knowledge of the 
plaintiff be was no longer the landlord of the 
bolding. In the circumstances it is contended 
that the deposit of the landlord’s fee was not 
valid and the transfer in favour of the plaintiff 
was not binding upon the defendant decree- 
holder, and be was not obliged to join the plain, 
tiff as a party to the execution proceedings. The 
purchase made by him at the sale, therefore, 
must be held to have been a purchase at a rent 
execution validly passing tbo holding to him. 

[6] The question is whether the landlord to 
be named in the notice for transmission of the 
fee deposited under the provieions of the Act 
must necessarily bo the landlord recorded in 
Register D or one who may be actually in pos¬ 
session of the village as a landlord altboogh be 
may not be recorded as such in Register D. The 
answer to the question appears to depend upon 
as to whom the transferee is bound to pay rent 
of the holding which is being transferred. Under 
S. 60, Tenancy Act, payment by a tenant to one 
registered under the Land Registration Act as 
proprietor, manager or mortgagee of an estate 
operates as a sufficient discharge for the rent 
and the person liable for the rent is not entitled 
to plead in defence to a claim by a person so 
registered that the rent is due to any third per¬ 
son. Under S. 78, Land Registration Act, no 
person is bound to pay rent to any person claim¬ 
ing such rent as proprietor or manager of an 
estate unless the name of such claimant shall 
have been registered under the Act. It is clear 
that a person who, under the law, is entitled to 
claim payment of the rent of the bolding and is 
in a position to give sufficient discharge for the 
rent is the person, who, as landlord within the 
meaning of this section, is to be notified regard¬ 
ing the transfer of the bolding and entitled to 
receive the landlord’s fee deposited under this 
section—the transferee of the holding is under the 
law bound to pay rent to him and to no third 
person not recorded in Register D. The contention 
of Mr. Lalnarain Sinba for the respondent that 
in the circumstances of the present case the 
plaintiff was to deposit the landlord’s fee in 
favour of the decree-holder because it was known 
to him that he as landlord bad obtained the 
decree in execution of which the holding was 
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sold cannot be accepted. The plaintiff having 
deposited the landlord’s fee in favour of the pro¬ 
prietor who stood recorded in Register l) must 
be deemed to havo been recognised as a trans¬ 
feree of this bolding and tbo execution proceed¬ 
ings not having beeu taken agaii.st him, the sale 
dated Htli Juno lOH must bo held to bo not 
binding upon *biin. At the time of tbo salo the 
judgment-debtor having already transferred his 
interest in tho bolding had nn subsisting interest 
which could be sold and purenased by tho defen¬ 
dant. It must, therefore, be bold that tho plain- 
tiff is entitled to recover possession of this holding 
from the defendant on declaration of his title as' 
prayed for. 

[73 In the result, tho appeal is allowed, tbo 
decisions of the Courts below are set aside, and 
the plaintiff’s suit is decreed with costs through¬ 
out. 

[83 Manohar Lall J. — I agree. Section 2 Ga 
(2), Bihar Tenancy Act provides iJiter alia 
that the transfer of an occupancy holding shall 
be made in the same manner and subject to tho 
same conditions as a permanent tenuro in res¬ 
pect of registration and the payment of landlord's 
registration fee. Turning to 8. 12 which makes 
provision for tho transfer of permanent tenures, 
it will bo found in cl. (2) that tho registering 
officer shall not register any instrument purport¬ 
ing or operating to transfer unless there is paid 
to him the landlord’s fee and the costs necessary 
for transmission of that fee to the landlord. The 
transferor or the transferee has to state in tho 
notice that has to be served on the landlord the 
name of the landlord on whom the notice has to 
be served. 

[9] The question is whether the landlord 
named in the notice is the landlord whose name 
stands recorded in Register D of the Collector, 
or is he the real landlord though he may have 
omitted to get bis name registered in Register 
D. The scheme of the Bihar Tenancy Act read 
with the relevant provisions in the Land Regis¬ 
tration Act coerces me to come to the conclusion 
that the landlord must mean the landlord 
whose name is entered in Register d. If such a 
landlord instituted a suit for rent, it would be 
no answer by the defendant that he had paid the 
rent to the real landlord. The Collector when he 
serves notice under 8. 12 must also recognise the 
then landlord whose name is entered in his 
Registers. If the transferor or the transferee 
states in his application tho name of another 
landlord, then he must take the consequences if 
the notice has not been served upon the land 
lord named in Register d. For these reasons, I 
agree that the plaintiff having deposited the 
landlord’s fee in favour of the landlord who stood 
recorded in Register D must be deemed to have 
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been recognised as a transferee of this holding 
with the result that as the execution proceedings 
were not taken against him, the sale of 14th 
June 1941 is not binding upon the plaintiff. 

D.H. Appeal allowed. 


A. I. R. (36) 1949 Patna 486 [C. N, 145.] 
Manohar Lalr and Meredith JJ. 

Province of Bihar — Petitioner v. Janku 

Kuer—Opposite Party. 

Rlisc. Judicial Case No. 114 of 1946, Decided on 19th 
January 1949. 

(a) Bihar Agricultural Income-tax Act (Vil [7] 
of 193S), Ss. 2 and 3 —Decree for arrears of rent — 
Execution —Amount realised is agricultural incorrfe 
— Holdings becoming bakavht of landlord—Later 
on holdings settled with same tenant or other 
person — Amount realised for settlement is salami 
and not taxable. 

If the decretal amount together with cost has been 
realised or deemed to be realised by the landlord in a 
particular year, the imtount less the cost which may be 
allowed to be deducted by the Agricultural Incorne tax 
Department must be treated as agticuUural income of 
the landlord assessee for that year. If, on the other 
band, after the holdings have become bahasht in the 
sense that the landlord has become auction-purchaser 
the holdings are settled in the same year or in a later 
year with the same tenant or with another person ihefi 
the amount realised for the settlement would fall to bo 
treated as salami and would not be taxable; A. I. R. 
(28) 1941 Pat. 289 and A. I. R. (28) 1941 Pat. 39. Ref. 

(Para 5] 

(b) Bihar Agricultural Income tax Act (VII [7] 
o! 1938), S. 25—Abstract questions not to be refer¬ 
red—Income tax Act (1922), S« 66. 

Abstract questions divorced from the facts of the 
particular case should not be submitted for decision to 
the High Court : A. I. R. (20) 1933 P. C. 101, Foil. 

[Para 8) 

Annotation : {'46-Mnn.) Income tax Act, S. 66 N. 22. 
Advocate-General —for I'etitioner. 

Raldeva Sahay and Jadubans Sahay 

—for Opposite Party. 

Manohar Lall J.— This is a refeience under 

B. 26, cl. (2), Bihar Agricultural Income-tax 
Act. 1938, for the opinion of this Court upon the 
following question : 

"When a landlord obtains a decree for arrears of rent 
for agricultural land, is the decretal amount, with or 
without the costs forming part of the said amount, 
agricultural income of the landlord and is it assessable 
to agricultural income-tax?" 

[2] The question as framed is most unfortu- 
nate because it does not at all cover the facta 
which really arise for consideration. 

[3] Instead of remanding the case for a proper 
statement after formulating the real point of 
law, the parties agree before us that the question 
of law which arises for consideration upon the 
facts found is whether the amount realised by 
the assessee when he makes a settlement of the 
lands purchased in execution of rent decrees with 
a person, whether be is the original tenant or a 
stranger, is agricultural income within the mean¬ 
ing of the Act. 


[4] The reference arises out of the assessment 
proceedings for the year 1943-44 oorresj^bnding to 
1350 Fasli. One of the items which has been in¬ 
cluded in the assessable income is the decretal 
amount including costs B3. 1,15,394 16-11* From 
this 20 per cent, has been deducted on account of 
the costs. The description of this amount at 
page 3 is misleading. The real fact is as stated 
at page 15 in the resolution of Mr. Lee, Member 
of the Board of Revenue, dated 9th November 
1945: 

"This sum represents the amount of arrears of rent 
for which the bolding was sold up together with costs 
of the legal proceeding?, and according to the custom 
of the Bettiah Raj the assessee re-settles these holdings 
either with the old tenant or with a new one for exactly 
what was due from the old tenant plus the costs. ' 

It is further stated that it is admitted that the 
assessee could, if he wished, treat these holdings 
as bakasht and settle them at enhanced salamist 
but the Raj generously adopts the course of set¬ 
tling with the old tenant if he can produce the 
money or failing him,’ with any other raiyat 
at only what was due as arrear rent and expen¬ 
ses. The question, therefore, for decision is whe¬ 
ther the so-called decretal amount should be 
taxed not as salami but as rents. 

[5] Upon these facts it is clear to me that if 
the decretal amount together with costa have 
been realised or deemed to be realised in a par¬ 
ticular year, the amount less the coats which 
may be allowed to be deducted by the Agricul¬ 
tural Income-tax Department must be treated as 
agricultural income for that year. If, on the 
other band, after the holdings have become ba¬ 
kasht in the sense that the Bettiah Raj has 
become the auction purchaser, the holdings are 
settled in the same year or in a later year with 
the same tenant or with another person, then the 
amount realised for the settlement would fall to 
be treated as salami and not taxable under the 
various decisions of this Court. 

[6] After receipt of our view upon the two 
alternative qnestions stated above, the agricul¬ 
tural income tax authorities will proceed to 
dispose of the case accordingly; that is to say, if 
they find that in the assessment year a parti¬ 
cular sum has been realised or deemed to be 
realised by the sale of holdings then that amoant 
after giving a proper deduction for the costs 
must be held to be taxable, but if, on the other 
hand, the particular sum is found to be the salami 
received on account of the settlement with the 
tenant or with a stranger, then that amount will 
not be taxable. 

[7] In the peculiar circomstances of this case, 
we make no order for the costs of this Coart. 

[8l I would like to draw the attention of the 
Board to the undesirability of sending ap ques¬ 
tions in an abstract form. It was pointed out 
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by their Lor^shipa of the Jadioial Committee in 
Baja Roijhunandan Prasai Singh v. Commr. 
of JTfioamtf ftur, B. and O., 6 I. T. c. 392 : (a.I.R. 
(80) 1933 P. G. 101), that abstract questions 
divor.sed* from the facts of tbo particular case 
should not be submitted for decision to the High 
Oourt. 

[91 Meredith J. — I agree. The question 
referred to us which, os my learned brother has 
pointed out, has been unfortunately worded is 
whether decretal amounts realised in execution 
of rent decrees are a^essable to agricultural in¬ 
come tax, Tnat question has been already fully 
answered by a Bsneb of this Court, of which I 
was a member, in Miscellaneous Judicial case 
NO. 116 of 1948 decided on iGth September 1918, 
and it is unnecessary to odd anything to what 
was said in that judgment. But with regard to 
soZamt, which of course may not be realised in 
the same year as the decretal amount, it has 
been pointed out by the Board that it was settled 
in 1941 by two judgments of this Court in Rani 
Bhuneshwari Kuar v. Commr. of Income-iaXt 
B. and 0 , AIR (28) 1941 rat. 39 : (92 I. c. 
316) and Province of Bihar v. Maharaja 
Pratap Udai tjaih Sahi Deo, A. I. R. (26) 1941 
pat. 289 : (20 Pat 699 S. B.). that salami cannot 
be treated as agricultural income unless the 
agricultural income-tax officer can find definite 
facta establishing it to be such income. It is in¬ 
deed obvious that when the assessee is taxed on 
the decretal amount deemed to be realised by 
him when he himself purchases the holding in 
execution, if subsequently he settles that bolding 
upon a salami equal to the decretal amount, 
then to tax him over again on the same amount 
as salami would amount to double taxation. 

T\TT Answer accordingly. 


A. I. R. (36) 4949 Patna 487 [C. N. 146.] 
Manosar Lall and Mahabir Prasad JJ. 

Mt. Parbati Kuer and another — Plain. 
Uffs —Appellants v. Durga Prasad Missir 
and others — Defendants Respondents. 

A. F. A. D. No. 946 of 1946, Decided on 4th Uaroh 
1949. from decree of Addl. Diet Judge, Motihari, 
D/> 13th March 1946. 

(a) Civil P.C. (1908), O. 2, R. 2-Different causes 
of action — Usufructuary mortgagee dispossessed 
from part of mortgaged property as a result of sale 
in execution of prior mortgage decree — Suit by 
mortgagee for recovery of proportionate amount 
of mortgage money in respect of property from 
which he is dispossessed—Subsequent disposses¬ 
sion by mortgagor from rest of property — Second 
suit for recovery of balance of mortgage money or 
in alternative for possession not barred. 

4 executed a zarpeshgi deed in favour of B hypothe* 
•oatiDg 3 Items X. Y and 2 for a term of three years. 
Items X and Y were subject to a prior simple mort¬ 


gage in favour of another peraon, the exiatonco of which 
vm not dieoloied to H. B was di-spoiseesed from Items 
X and Y in execution of a decree obtained on the basis 
of the prior siniplo mortgage. li thereupon initilntod a 
su't againat .4 for re30\ory of u certain sum o( money 
being the proportionate amount of zirposfigi money 
tigolbor with the incotne of tbo prO[)orly froui which 
be liad been diapoaaoiaed. The suit wn-^ deoroc.l. Sub* 
BC'iuenlly A dispossessed /- from the tliird it«-m Z. H 
thereupon brought a soiond suit for recivery of tbo 
balance of the za^pe^bgi m 'uoy with interest, an-t, in 
the alternative for posscesion of the mortgaged property 
and niesue profits: 

Held that the cause of a:tion in tiic second suit not 
being the same H3 that in till pr<'vioiH suit, tbo second 
suit wa3 not b.irred by O. 2, R. 2. What had to bo 
established by the plaiutifl in order to get relief in tbo 
previous suit was default on the part of the mortgager 
to pay tbo prior encumbrance and consccjuent dispos- 
se83ion from the part of the mortgaged property, wb lo 
in the subsequent suit what the pliuntill bad to 
establish and bad eslabli^bed were entirely other set of 
fools, namely, dispossession from item Z by the defen¬ 
dant long liftor the date of dispossession from tbo 
portion of the property involved in the previous suit. 
A. 1. R. (30) 1949 1*. C. 78. DisUtuj. [.r«ra3 9 and lOJ 

Annotation : 1'44-Com.) C. 1’. C., 0. 2 K. 2 N. 23 


Pt. 1. 

(b) Transfer of Properly Act (1882), S. 6S - 
Scope — Mortgagee dispossessed from part oi his 
security — Mortgagee may retain possession of 
rest and sue mortgagor lor recovery of portion of 
mortgage money as damages for breach of implied 
contract under S. 65 — Such suit falls under 
S 73, Contract Act and not under S. 68, T. P. 
Act—Contract Act (1872). S. 73 — T. P. Act, S. 65. 

Section 68. T. P. Act is in tbo nature of an enabling 
section. A mortgagee ordinarily in the absence of a 
present covenant has no right ta sue for the mortgage 
money. Section 03 relates when and under what 
circumstances a mortgagee can exercise the right to sue 
for tbo mortgage money. [I’ara 8] 

Section 68 enables the mortgagee when dispossessed 
from a part of the mortgaged property to repudiate the 
mortgage and to recover the entire amount of mortgage 
inouey personally from the defendant as money lent 
without any security. There is nothing in S. 68 to 
indicate that it takes away the right ot the mortgagee 
when deprived of the part of the mortgage security to 
claim only the portion of the mortgage money as 
damages for breach of implied contract under S. 65, 
T. P. Act. . [Para 8] 

Id case where a mortgagee is dispossessed from a 
part of hU security, he may, if he so chooses, instead 
of repudiating the whole contract of mortgage and 
relinquishing possession of the part of the mortgage 
security in bis possession, suing for the entire mortgage 
money and obtaining simple money decree, hold to the 
contract of the mortgage, retain possession of the part 
of the mortgaged property from which be is not dispos¬ 
sessed and sue the mortgagor for damages for a breach 
of cODtraot ineasuriDg the damages sufTeied by bim 
having regard to the value of the property from which 
he is dispossessed. If the mortgagee adopts the latter 
course, his suit for recovery of the portion of the mort¬ 
gage money proportionate to the value of the property 
from which he is dispossessed is not a suit under B. 68. 
T. P. Act, but one under 8. 73, Contract Act : A.I R. 
(19) 1932 All. 224; A. I. R. (17) 1930 All. 771 and 25 
W. R. [Para 8] 

Annotation : (’dS-Com) T. P. Act, S. 68 N. 5. 

Dr. D. R. Muter and K. Dat/nZ—for Appellants. 

B. N. Bai, Bindeshtvari Prasad Sinka and Ugrah 
Singh _for Respondents. 
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Mahabir Prasad J, — This appeal from a 
decision of the Additional District Judge of 
Jlotihari, reversing a decision of the Additional 
Subordinate Judge of the same place, by the 
plaintifl?, raises the question, whether in the 
circumstances, to be stated presently, the suit is 
barred under o. 2, R. 2 , Civil P. C. 

[2] The suit is for recovery of a sum of 
Hs. 2.500 being the balance due under a zaipesbgi 
deed, dated 18th October 1922 and Rs. 350 as in- 
terest thereon, or, in the alternative, for posses¬ 
sion of the mortgaged property and for mesne 
profits, 

[3] The facts are not in dispute. Some of the 
defendants first party and ancestors of others 
executed the zarpeshgi deed on I8bb October 1922 
in suit, in favour of the plaintiffs for Rs. 9,000 
hypothecating three items of properties, namely, 
(1) four annas interest in village Kanbaulia, ( 2 ) 
four annas interest in village Barbiro, and (3) 
7 bigbas, 9 katbas and 6 dburs of brit lands in 
village Sarabawa. The zarposbgi was for a 
term of three years, that is, 1830 to 1332. It 
appears that the first two items of property, that 
is to say, four annas interest in villages Eanhau- 
lia and Barbiro along with other properties 
were subject to a prior simple mortgage in 
favour of another person, the existence of which 
was not disclosed to the plaintiffs. As a result 
of a suit instituted for the enforcement of the 
mortgage on the first two items of properties, 
there was a decree, in execution of which, these 
two properties were sold and purchased by the 
other person. The auction-purchaser obtained 
delivery of possession, and these plaintiffs were 
dispossessed from villages Kanbaulia and Bar- 
biro. They were left in possession of the brit 
lands in village Sarabawa. The plaintiffs there¬ 
upon instituted a money suit being suit No. 554 
of 1938 against the defendants first party for 
recovery of Rs. 6600 being the proportionate 
amount of zarpeshgi money and Bs. 650 re¬ 
presenting the income for two years of the pro¬ 
perty from which they had been dispossessed. 
This suit was decreed. In the judgment decree- 
ing the suit it was stated that the plaintiffs not 
having claimed the entire mortgage money, 
which they were entitled to claim owing to dis¬ 
possession from a part of the mortgage security 
under 8. 68, T. P. Act, they would not be en- 
titled to recover the balance of the zarpeshgi 
money by reason of o. 2 , R. 2, Civil P. C. It was 
stated in the judgment that the plaintiffs were 
no longer entitled to retain possession of a part 
of the mortgage security, namely, the brit lands 
in village Sarabawa. It appears that the defen¬ 
dants 1st party, therefore, began to interfere with 
the possession of the plaintiffs over the land in 
village Sarabawa, and succeeded in dispossessing 
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the plaintiffs from these lands in Baisakh 1850- 
Fasli. The plaintiffs, therefore, instituted the 
present suit, .as already stated, for recovery of 
the balance of the Zarpeshgi money with interest, 
and, in the alternative, for possession* of the 
mortgaged property and mesne profits. 

[4] The defendants contested the suit only on 
the ground that the present suit was barred 
under o. 2, R. 2, Civil P. C., as the plaintiffa 
omitted to claim the entire mortgage money at 
the time of the previous suit, as they-were not 
only entitled to, but bound to include the whole 
of the claim, which they could claim in respect 
of the cause of action, which was dispossession 
from a part of the mortgage security. 

[6] The learned Additional Subordinate Judge 
held that the suit was not barred under O. 3, 
R. 2, Civil P. C., as the cause of action in the 
present suit is not the same as the cause of 
action in the previous suit, and accordingly 
decreed the plaintiffs’ suit. 

[6] The learned Additional District Judge on 
appeal disagreed with the Subordinate Judge and 
held that the plaintiffs bad a right to institute a 
suit for the entire zarpeshgi money when the 
first suit was instituted, and having failed to do 
so, they could not now be permitted in the pre¬ 
sent suit to recover the balance. He, therefore, 
set aside the decree passed by the Subordinate 
Judge and dismissed the suit of the plaintiffs. 

[7] It is contended on behalf of the appellants 
that the learned Additional District Judge has 
erred in taking the view of the question at issue 
which be has done. The cause of action of the 
present suit was dispossession by the defendants 
1 st party from the brit lands in village Sarabawa 
which is different from the cause of action which 
gave rise to the first suit, namely, dispossession 
of the plaintiffs from the two items of the pro¬ 
perties by reason of their being sold and pur¬ 
chased in execution of a decree based on a prior 
mortgage. It is no doubt true that the plaintiffs 
could have, if they so desired, sued for the re¬ 
covery of the entire mortgage money but they 
were under no obligation to do so. If they bad 
not now been dispossessed from the brit lands, 
there would have been no occasion for them to 
bring the suit, and they would have been per¬ 
fectly satisfied bolding the brit lands as security 
fur the balance of the mortgage money. The 
learned Subordinate Judge was perfectly right 
in bis finding that the nature of the suit and the 
cause of action in the present suit are different 
from those of the previous suit, and bolding that 
O. 2. R. 2 , Civil P. G., had no application to the 
present suit and that it was not barred. 

[8] It appears that the answer to the question 
raised in the appeal depends on as to whether, 
when the plaintiffs were dispossessed of a part 
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of the mortgage eeoarity, ibey were, either under 
the terms of 8. 63. T. P. Act or any other provi- 
8 k>D of law, bound to relioquiah possession also 
of the part of the mortgage security of which 
they were in possession and to institute a suit 
for recovery of the entire mortgage amount. If 
the plaintiffs were under no such obligation, it 
is obvious that they could claim to recover a 
part of the mortgage amount as being damages 
for breach of contract committed by the defen¬ 
dants by causing di3(.oss€ssion of the plaintiffs 
from a i>art of the mortgaged property, the 
amount claimed being proportionate to the loss 
occasioned by the part of the properties going 
out of possession. Section 68. "T. P. Act is in the 
nature of an enabling section. A mortgagee ordi- 
narily in the absence of a present covenant has 
no right to sue for the mortgage money. Sec¬ 
tion 68 relates when and under w'bat circums¬ 
tances a mortgagee can exercise the right to sue 
for the mortgage money. The section certainly 
does not preclude a mortgagee from claiming 
damages for a breach of contract committed by 
the mortgagor conferred by s. 73, Contract Act. 
In case, where a mortgagee is dispossessed from 
a part of his security, he may, if he so chooses, 
instead of repudiating the whole contract of 
mortgage and relinquishing possession of the 
part of the mortgage security in his possession, 
suing for the entire mortgage money and obtain¬ 
ing simple money decree, hold to the contract 
lOf the mortgage, retain possession of the part of 
the mortgaged property from which he is not 
dispossessed and sue the mortgagor for damages 
for a breach of contract measuring the damages 
Buffered by him having regard to the value of 
the property from which he is dispossessed. It is 
clear that if the mortgagee adopts the latter 
course, his suit for recovery of the portion of the 
mortgage money proportionate to the value of 
the property from which he is dispossessed is 
not a suit under 8. 68, T. P. Act, but one under 
B, 78, Contract Act. The Court of first instance 
rightly held that the mortgage Suit Ko. 6M of 
1938 was one under s. 73, Contract Act, and 
very rightly observed : 

“On aocoant of the passiog of the Milkiyat proper¬ 
ties out ot the hands of the plaintiffs they suffered loss 
and the suit was brought Eubstanlially for oompen- 
sation. which was valued at Rs. 5,500 in proportion to 
the value of the milkiyat properties plus Rs. 650 as 
mesne profits. Toe suit was evidenlly not one under 
B. 68, T. P. Aot.” 

[9] In this view of the matter it is perfectly 
oleir, as correctly pointed out b y the learned 
Subordinate Judge that 

"the cause of action is also different. In the present 
suit plaintiffs claimed for recovery of possession ot the 
brit lands. This claim they could not have made in 
the previous money suit end there was absolutely no 
caose of action lor the same as they were admittedly 


in poBioieion thereof at that tio)e. The money suit was 
decided in 1939 uni hccordiog to the dofdieo c>t-o tbe 
defendants took possession of iho I iruls lu 19}1. It 
was tbe act of disi>ossc-siion by CiliansliHru Iia^ i n lOth 
February 19JC in respect ot the milkiAt [>roporti< s v.liirb 
iiad given cause of act.on to Ibo plaiiUilTs in Itio pre¬ 
vious ct-e. In tlto proccnl suit, b 'WCvcr, it is the 
6ub.*equeut aot of di-pop6C58lou (roin Uie brit lands by 
tbe defendants which has gi^on cause of notion (o tbe 
plaioiifij. 1 lind that both tbe nature cd iLo suit and 
the cau^o of aoti->n in the pr:£cut suit are diHiitut 
from these of the money kuit." 

That the plaiulilTa were catitk-d to bring a suit 
under 8. 73, Contract Act, in tho circumstances 
in w’hich tbu previous suit for recovery of tbe 
part of the mortgage money was instituted finds 
ample support from a decision in tbe case of 
Alf. V. Mt. Eetki, (a. l. It. (i9) 1932 

ALL. 234 : (ISC I. C. 73), relied on by the learned 
Subordinate Judge The learned Additional 
District Judge, while agreeing with tbe learned 
Subordinate Judge that tbe plaintitfs were 
entitled to institute a suit for damages under 
s. 73, Contract Act. came to tbe conclusion that 
the previous suit was not one for such a relief. 
He construed the plaint in the previous suit as 
being one under S. 03, T. P. Act, claiming 
recovery of tbe part of tbe mortgage money. 
Ho took tbe view that the plaintififs were entit¬ 
led to claim two reliefs, one as an alternative 
to tbe other. The plaintiffs not having claimed 
both tbe reliefs when they instituted tbe previ¬ 
ous suit, their claim in tbe present suit was bar¬ 
red by tbe provisions of O. 2, R. 2 . Ho relied 
upon a decision of the Privy Council in tbe case 
of Md. Haf iz y.MirzaMuhammad Zakariya^ 
49 I. A. 9 : (a, I. R. (9) 192'2 p. c. 23) and held 
that tbe plaintiffs having been entitled to two 
reliefs and having elected to sue for one of tbe 
reliefs and not for tbe other, they could not sue 
for the other relief subsequently. What tho 
learned Additional District Judge miesed to 
appreciate is that in tbe circumstances of tbe 
present case tbe only relief to which tbe plain¬ 
tiffs were entitled when they were dispossessed 
from a part of the mortgage security, was, if 
they wanted to retain possession of tbe brit 
lands as mortgagee, to sue only for a part of 
the mortgage money proportionate to the value 
of the property from which they were disposses¬ 
sed, under S. 73, Contract Act, and not for the 
whole of mortgage money. Their relief to re¬ 
cover the whole of tbe mortgage money could 
be enforceable only if they repudiated the con¬ 
tract of mortgage and gave up possession of 
these brit lands and not otherwise. Tbe cause 
of action for recovering tbe entire mortgage 
money under s. 68, T. P. Act was certainly not 
availed of by tbe plaintiffs in tbe previous suit- 
inasmuch as they did not relinquish possession, 
of the brit lands of which they were in posses- 
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Sion as mortgagees and, therefore, the pre. 
vious suit instituted by them must be deemed to 
be one under s. 73, Contract Act, as rightly held 
by the learned Subordinate Judge, The learned 
Additional District Judge was wrong in holding 
that the cases of Muhammad Sidaiq v. 
Muhammad Ntih, 52 ALL. G04 : (a. I. B. (17) 
1930 ALL. 771 and Mt. Manhi v. Mt. Ketki, 
A. I. R. (19} 1932 ALL. 224; (136 I. C. 73), having 
been cases of sales were of no assistance in 
deciding the point at issue in the present case. 
\Vbat was held in the case of Mt. Nanhi v. 
Mt. Ketki, A. I. R. (19) 1932 ALL. 224 : (136 
I. c. 73), was that the covenant in the sale deed 
to the etJect that if whole or part of the vended 
property went out of possession of the vendee 
on account of any transfer or encumbrance etc., 
by the vendor, the vendee shall have right to 
recover the consideration money along with 
damages and costs from the property of the 
vendor, merely conferred a right in addition to 
the right which the law gave to the vendee to 
recover damages for breach of implied warranty 
of title contemplated by S. 65 (2), T. P. Act, 
and that the covenant was only an enabling 
clause intended for the benefit of the vendee. Ih 
the case of Muhammad Siddiq v. Muhammad 
Muh, 52 ALL. 604 : (A. I. R. (17) 1930 ALL. 771), 
it was held that in a suit for damages for a 
breach of contract of warranty of title and quiet 
enjoyment deemed to have been entered into by 
the .Beller .'under s. 55 (2), T..P. Act, by the 
dispossessed vendee against the vendor and not 
for recovery of original price on the ground of 
failure of consideration, the measure of dama. 
gea is the loss suffered by the vendee. It will 
be seen that under B. 65 (e), T, P. Act 

*'in tbe absence of a contract to tbe contrary, the 
mortgagor eball be deemed to contract with tbe mect- 
gagee — 

• • • • • 

(e) and, where tbe mortgage is a second or subse¬ 
quent incumbrance on tbe property, that tbe mortga¬ 
gor will pay the interest from time to time accruing 
due on such prior incumbrance as and when it becomes 
due, and will at tbe proper time discharge the princi¬ 
pal money due on such prior incumbrance.” 

AYben, as in tbe present case, the mortgagor 
defaults in discharging the prior encumbrance, 
and on that account part of the mortgaged 
property goes out of possession of the mortga- 
gee, tbe mortgagor commits a breach of tbe 
contract contemplated by S. 65 (e), T. P. Act. 
The mortgagee, therefore, becomes entitled to 
recover damages for such a breach, measure of 
damages being loss suffered by the mortgagee, 
on tbe same principle as that enunciated in tbe 
Allahabad cases, just cited, for breach of war¬ 
ranty of title in cases of sales under 8. 55 (2), 
T. P. Act. It will be further seen that before 
the passing of the T. P. Act, in tbe absence of a 


covenent in tbe mortgage deed providing that 
if for any reason the rehandar is dispossessed 
from the whole or a portion of the mortgaged 
property, the mortgagee would be entitled to sue 
for the mortgage money; the mortgagee in tbe 
event of being dispossessed from tbe part of tbe 
mortgaged property had no right to treat the 
mortgage as rescinded and to sue for the entire 
mortgage money. The only right which a mort¬ 
gagee had, on the happening of such an event, 
was to recover from the mortgagor only so much 
of the consideration money as was in proportion of 
the land of which be had been d ispoasessed: Pitam- 
har Mtssir v. Bam Saran 25 w. R. 7. 

Section 63, T.P. Acb\ removed this disability and 
conferred an additional right on the mortgagee 
entitling him to sue for the entire mortgage 
money when dispossessed from the part of the 
mortgaged property. In other words, 8. 68 en¬ 
ables the mortgagee when dispossessed from a 
part of the mortgaged property to repudiate the 
mortgage and to recover tbe entire amount of 
mortgage money personally from the defendant 
as money lent without any security. There is 
nothing in S. 68 to indicate that it takes away 
the right of the mortgagee when deprived of tbe 
part of tbe mortgage security to claim only the 
portion of the mortgage money as damages for 
breach of implied contract under S.65, T. P. Act. 

do] Mr. B. N. Rai very strongly relied on the 
decision of the Privy Council in tbe case of 
Mohammad Khalil Khan v. Mahbub Ali Khan, 
75 I. A. 121 ; (A. I. R. (36) 1949 P. C. 78), in Sup¬ 
port in his contention that this suit was barred 
by 0. 2,. R. 2, Civil P. C. It will bo seen that this 
decision is of no assiitance ih deciding tbe point 
of issue in this case. The set of facts constituting 
tbe cause of action in the previous suit and one 
instituted subsequently in the case which was 
before their Lordships of the Privy Council, 
w*ere tbe same, and tbe relief claimed in the 
subsequent suit directly flowed from tbe same 
set of facts alleged in the plaints of the two suits. 
Tbe situation is entirely different so far as tbe 
present case is concerned. What had to be esta-; 
blished by tbe plaintiffs in order to get relief in 
the previous suit was default on tbe part of tbe 
mortgagor to pay the prior encumbrance and 
consequent dispossession from the part of tbe 
mortgaged property, while in the present case 
what the plaintiffs bad to establish and have 
established are entirely other set of facts, name¬ 
ly, dispossession from the brit lands by the de¬ 
fendants long after the date of dispossession 
from the portion of the property involved in the 
previous suit. It is clear, as already held, that 
the cause of action in the present suit is not the 
same as that in tbe previous suit. The matter 
in controversy in the present suit has beeq 
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rightly dealt with by the learned Subordinate 
Judge, the Court of first instance, and I am in 
antire agreement with the view taken by him. 

[U] 1 accordingly bold that the present suit 
is not barred by O. 9, R. S, Civil P. C , and the 
plaintiffs are entitled to a decree. 

113] In the result, the appeal is allowed, the 
judgment and decree of the Court of appeal be. 
low are set aside and those of the Court of first 
instance restored. The appellants will be entitled 
to their costs throughout. 

[13] Manohar Lall J.— I agree. The test to 
decide whether a subsequent suit is barred under 
the provisions of o. 2, R. 2, Civil P. C., has been 
clearly pointed out in the recent judgment of the 
Privy Council in Mohammad Khalil Khan v. 
Mahbuh Alt Khan, 75 i. A. I 2 i: (a. i. r. (36) 1949 
r. 0.78); but the difficulty in each case is to apply 
the law to the facts in order to find out whether 
the cause of action in the previous suit and the 
subsequent suit is the same and whether the 
plaintiff could have and should have claimed the 
relief which he claims in the subsequent suit in 
the former suit. In the present case, the plaintiff 
need not have sued for the payment to him of 
the entire mortgage amount because he was still 
in possession as a mortgagee of the lands of which 
be bad not then been dispossessed. Could the 
plaintiff have sued in the former suit for being 
put in possession of any land which was given 
to him in security ? The answer is in the nega¬ 
tive, because the mortgagor could not have put 
him in possession of the land from which a per- 
son with a prior title had dispossessed the mort- 
gagee and the plaintiff was in possession of the 
remaining land. The matter would have been 
different if the plaintiff bad been dispossessed of 
the remaining land also by that prior title bolder 
or by -the defendant. I cannot understand bow 
the plaintiff, if he did not wank, could be com- 
pell^ to sue in the former suit for being paid 
the mortgage amount. In effect, the result has 
been that the mortgage amount has become re¬ 
duced by the plaintiff being awarded damages 
for dispossession of a portion of the land. For 
these reasons, I agree that the present suit is 
not barred under O. 2 , R. 2 , Civil P. C. 

K.s. • Appeal allowed, 

A. I. R. (36) 1949 Patna 491 [G, N. 147.] 

Sinha and Mahabib Prasad JJ. 

Mt. Kapura Kuer — Plaintiff—Petitioner 
V. Narain Singh and others. Defendants and 
another. Plaintiff—Opposite Party. 

Civil Bevn^ No. 183 of 1947, Decided on 14th 
January 1948, from order of Sub*Judge, Gaya, D/- 15th 
January 1947. 

(a) Civil P. C. (1908), O. 9, R. 13 — Application 
■>u nder, dismissed for default — Restoration under 


S. 151 ordered on applicant’s paying coet of opposite 
party—Costs accepted by opposite party and appli¬ 
cation restored — Opposite party is estopped from 
challenging restoration on ground oi want of juris¬ 
diction in Court -Civil P. C. (1903). S. 151 _ Evi¬ 
dence Act (1872), S. 115. 

Where the Court orders under Uj inherent p-)\vera 
restorutiqu uf an upplicaCion under O. 9, K. 13 diaiuieBcd 
for default, upon pajmenl of coit to tbo oppodlc party, 
and the application Is restored upon such c-usts li-ing 
paid and accepted by the opposite party, the epposito 
party is estopped from cballonghig the restoration on 
the ground that tbo Court hud no jurisdioiion under 
S. 151 to order restoration. (I’ara 3] 

Annotation: (■41-Coin.) Civil T. C,, S. lol N. 2; 0. 9 
General N. 3; (’46*Msn.) Evidence Act, S. 115 N. 5, 17, 
41. 

(b) Civil P. C. (1903), O. 9, R. 13 — Application 
under, dismissed for default — It can be restored 
underS. 151 in exceptional cases —Civil P. C. (1908), 
S. 151. 

Obilcr: —In very escoptional cases the Court has in¬ 
herent jurisdiction to restore an application under O. 9, 
K. 13, after it has been dismissed for default, when tbe 
applicant was In no way responsible for tbo default: 
A. 1. R. fU) 1927 Col. 531 and A. 1. K. (12) 1925 All. 
773, ArrUtd.X.l. R (9) 1922 I’at. 121; A 1. U. (14)1927 
Pat. 210; A. I. R. (16) 1929 Pat. 529; A 1. (33) 1946 
Pat. 184; A. I. R. (20) 1933 Pat. 582; A. 1. R. (lu) 1923 
Bom. 38G and A. I. R. (11) 1924 All. 446, Distinj. 

[I’ara 4] 

Annotation: (’-44-Com.) Civil P. C., S. 151 N. 2; O. 9 
General, N. 2. 

Oanesh Shantta and U. C. Sinha —tor Petitioner. 

A. N, Lall and Shainbhtt Naih .jor P. 

for Opposite Party. 

Sioha J. — This application in revision i3 
directed against the orders, dated I5th January 
1947, passed by tbe learned Subordinate Judge 
of Gaya setting aside an order dismissing the res* 
pondent’s application for restoration for re-hear- 
ing of a suit which had been decreed ex parte. 

[2] It appears that the suit in w'hich the order 
impunged w&s passed had been instituted on 8th 
January 1946. The petitioner in this Court was 
originally defendant 9, but was transposed to the 
category of plaintiff subsequently. Ou 7th June 
1946 , in the absence of the defendants, the suit 
was taken up ex parte, and decreed in the defen¬ 
dants' absence. On 28 th June 1946, an application 
under O. 9, R. 13, Civil P. C , was filed on behalf 
of some of the defendants. After certain adjourn¬ 
ments, the case was ultimately fixed for disposal 
on 29rd November 1946. On that date, neither 
party took any steps, and tbe case was dismissed 
for default. On 25 th November 1946, an applies- 
tion under S. 161, Civil P. 0., was made on behalf 
of eome of the defendants* It was stated in that 
application that, due to the notorious communal 
disturbances, the applicant's witnesses had not 
turned up. and that he was coming-to Court 
with bis lawyer, and reached the Court at 11-40 
A. M. when he was told that his application bad 
been dismissed for default about ten minutes 
earlier. The learned Subordinate Judge, taking 
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into consideration the exceptional state of affairs 
at that time, ordered that the petitioner’s appli- 
cation under o. 9, R. 13 be restored on payment 
of ten rupees as costs to the opposite party by 
20tb January 1947. At a very late stage of the 
arguments, our attention was drawn by learned 
counsel for the opposite party that, as a matter 
of fact, on 20th January 1947, the spm of ten 
rupees was paid to the opposite party, as order¬ 
ed by the learned Subordinate Judge. On (hat 
payment being made, the learned Subordinate 
Judge passed the order that the application under 
O; 9, B. 13 of the Code be restored. It is against 
the order restoring the application under o. 9, 
B. 13 of the Code that this Court has been moved 
in its revisional jurisdiction. 

[3] This case was first placed before a single 
Judge of this Court before whom it was argued 
that the learned Subordinate Judge had no juris¬ 
diction to entertain the application under s. 161 
of the Code after dismissal for default of the 
application under O. 9. R. 13 of the Code. That 
argument has been repeated before us also, and 
a number Of decisions have been brought to out 
notice on behalf of the petitioner. None of those 
rulings is exactly in point. If the fact which has 
been now brought to our notice, namely, that thg 
opposite party had accepted the ten rupees by 
way of costs awarded to her by the order restor¬ 
ing the application under O. 9, R. 13 had been 
brought to the notice of the learned Judge before 
whom this case was originally placed for hear¬ 
ing, I have no doubt that he would not have 
thought of placing this case for hearing by a 
Division Bench. The petitioner in this Court, 
who was the opposite party in the Court below, 
having accepted the amount of costs awarded to 
her as a condition precedent to the restoration 
of that application, the opposite party in the 
Court below, the petitioner in this Court, is now 
estopped from challenging the legality or the 
propriety of the order made by the Court below. 
Mr.Ganesh Sbarma, appearing for the petitioner 
suggested that this matter should have been 
brought to bis notice earlier so that he may have 
been in a position to apprise the Court as to the 
exact state of affairs. But that is a matter which 
appears on the order-sheet itself, and we must 
presume that the statement in the order-sheet 
that the opposite party in the Court below bad 
accepted the ten rupees awarded to her by way 
of costs as a condition precedent to the restora¬ 
tion of the case is correct. We must, therefore, 
proceed on the basis that the opposite party, 
having accepted that sum, is estopped from ohal- 
lenging the other portion of the same order res¬ 
toring the application under O. 9, R. 18, 

[4] As the matter has been argued at some 
length before us, we must express our opinion. 


though it may be mere obiter dictat as to the 
maintainability of the application under S. 161r 
Civil P. C. in the circumstances of the case. 
It was argued by Mr. Gauesh Sharma on 
behalf of the petitioner, relying upon the cases of 
Ramghulam Singh v. Sheodeonarain Singh» 

A. I. R. (9) 1922 pat, 121: (4 Pat. L. J. 207), 
Mt. Bodhta v. Bam Chandra Marwari, A. I. B. 
(14) 1927 Pdfc. 240: (6 Pat. 474), Mufti Baazad- 
din V. Maheshanandt A. I. R. (16) 1929 Pat. 
529: (8 Pat. 533), Kishun Prasad v. Hardwar 
Singh, A. I. R. (33) 1946 Pat 184: (226 I. 0. 659), 
Maharaja Bahadur Sir Kesho Prasad Singh 
V. Mahendra Prasad, 16 P. L. T. 166: (a. I. R. 
(20) 1933 Pat. 682) and X). B. Manke v, B. 
Walwekar, A. I. R. (10) 1923 Bom. 386: (80 I. O. 
182 ) as also Joshi Shib Prakash v. Jhinguria, 
46 ALL. 144: (A. I. R. (ll) 1924 ALL. 446) that 
where an application under O. 9, B. 9 or R. 13 of 
the Code has been dismissed for default, another 
application (or restoration of the case is not main¬ 
tainable. Those are cases in which the exact ques¬ 
tion in controversy before us had not been 
canvassed or determined. lu none of these oases 
has it been laid down that an application under the 
inherent powers of the Court to restore a case, 
which had been dismissed for default, is not 
maintainable. Id most of those oases it has only 
been laid down that the provisions of O. 9 of 
the Code are not applicable to the dismissal for 
default of an application under O. 9, R. 9 or 

B. 13 of the Code. Those oases do not go fur¬ 
ther than that. On the other band, our attention 
has been called to the decision of the Calcutta 
High Court in Sarat Chandra Bose v. Biswe- 
swar Miira, 54 cal. 405; (a. I. B. (14) 1927 cal. 
534 ) and of the Allahabad High Court in Ganesh 
Prasad v. Bhagelu Bam, 47 ALL. 878: (a. l. R. 
(12) 1926 ALL. 773). In bo-ib those oases it has 
been ruled that in appropriate cases it is open to 
the Court to invoke its inherent jurisdiction to do 
that justice between the parties for which alone 
it exists, if a proper case is made out for the 
Court to exercise those special powers. But those 
decisions do not run counter to the decisions re¬ 
lied on on behalf of the petitioner. In my opinion, 
in the very special circumstances of this case, the 
learned Subordinate Judge was perfectly justified 
in resorting to his inherent powers to restore the 
application under 0. 9, B. 13, which had been 
dismissed for default, and, on the findings of the 
learned Subordinate Judge, for that dismissal the 
applicant in the Court below was not responsible- 

[6] For these reasons, I would discharge this 
rule with costs; hearing fee two gold mohurs. 

MahabiF Prasad J.—I agree. 

R.Q.D. Buie discharged. 
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A. 1. R. (36) 1949 Patna 493 [C. N. US ] 

Manohar Lall and Mahabir Prasad JJ. 

Narayan Singhania — Appellant v. 
Ctovtrnor-General of India m Council — 
Respondent, 

A. F. O. D, No. 492 of 1946, DtciJed on Ist March 
1940, from deoUioa of Sub*Ja3go, ruruea, D/* 14;h 
Septemboc 1943. 

Railways Act (1890), S, 72 — Goods packed in 
wooden crates carried in open wagons — Consign- 
rnent covered by risk notes J and B but not C — 
Railway is responsible as bailee for safe carriage— 
Responsibility is not limited by agreement—Loss of 
goods by fire from engine — Burden to prove that 
railway is-not liable is on raiUs'ay. 

The goods packed in wooden crates are not ordinarily 
carried in open wagons and the railway is not expected, 
in the absence of risk note C, to carry them in open 
wagons merely because a crane has to bs used to lift 
them into the wagon. In respect of the destruction of 
such goods owing to the risk incidental to their being 
carried in open wagons, the responsibility of the railway 
company at once arises as a bailee under S. 151, Con¬ 
tract Act, being not limited by any agreement. By 
carrying them in open wagons the railway takes upon 
Ihemeolves the responsibility for safe carriage of the 
goods and where they are destroyed by fire Irom the 
engine the onus is on them that they were not liable 
for the loss of goods by fiie. [Para 14] 

Where risk note C is not taken and the goods are 
carried in open wagons and then destroyed by fire from 
the engine in coarse of the transli, all that the plaintiff 
need prove for making the railway company liable in 
spite of the consignment being covered by risk notes A 
and B is (1) that the goods in question were liable to 
damage when carried in an open wagon ; (2) that they 
would have been normally carried in a covered wagon ; 
and (3) that the damage or destruction of the goods 
was due to the oonsignment being carried in an open 
wagon. In such cases it is no defence for the railway to 
urge and to prove that the goods were carried at the 
request of the sender^ A. I. B. (33) 1946 Cal. 249, 

[Para 16] 

Annotation t (’46;ilan.) Railways Act, S. 72, N.4, 5, 

Sarjoo Prasadt Nandlal Untwalia and A.K.Pd.^ 

for Appellant, 

N. C. Qhosh and P. K. Boso — for Respondent. 

Judgment_This ia an appeal by the plain¬ 

tiff who is aggrieved by the decision of the learned 
Subordinate Judge of Purnea, dated I4th Septem¬ 
ber 1943, by which be dismissed the suit instituted 
by the appellant for recovery of Rs. 45,000 as loss 
sustained owing to the neglect of the railway 
company in not delivering the goods entrusted to 
them for carriage in the following circumstances. 

[2] On 2lat March 1942, under railway receipt 
covered by risk notes A and B, the plaintiff deli¬ 
vered certain machineries packed in 69 packages 
to the G. I. P. Railway Administration at Poona 
for carriage and delivery at Jogbani, a railway 
station on the Bengal Assam Railway, in the Dis¬ 
trict of Purnea. The machineries in highly 
damaged condition and mostly reduced to scrap 
iron were offered for delivery by the railway at 
Jogbani to the plaintiff, but he refused to take 


the delivery. The plaiotifT made a claim for 
compensation to the railway, and tlio usual cor¬ 
respondence ensueJ ending in the railway refiping 
to acknowledge the correctness of the claim. 'I'he 
plaintiff thereu|X)n served the requisile notice 
under S. 80 , Civil P. C., on isth recember 1942, 
and instituted the suit giving rise to this appeal 
on 20tb May 1943. 

(3] The defence of the railway was that the 
packages could not bo loaded in a covered wagon, 
and an open wagon bad to bo used, that the 
packages were put iu N. W. R. oj^en wagon 
NO, 41051 and despatched from Poona on 2L3t 
March 1942, that on 2Gth March 1942, at about 
23.40 hours when the goods train to which the 
wagon was attached was ruuning between Jukohi 
and Amdara Railway Stations, situated on the 
Jubbulpore-Allahabad section of the G. I. P. 
Railway, fire was noticed iu that wagon which 
was fourth from the engine. Thereupon the 
driver and the guard immediately stopped the 
train and tried their utmost to put off the Ore, 
but the hro could not be controlled. Finding 
that there was an oil wagon bs-hin.i this wagon, 
the first four wagons wers detached from the 
main train and taken by tbe engine to Amdara, 
the nearest railway station, and on its arrival 
there tbe wagon was detached on tbe main line 
and tbe engine water was used to put out tbe 
fire, but the fire could not be controlled as the 
flames were running high, notwithstanding tbe 
efforts of the railway staff who took out water 
in buckets also from tbe railway well and threw 
ashes and earth on tbe burning wagon, but the 
fire went on burning with tbe result that the 
goods had become damaged; the wagon waa 
detached and kept on a siding, and after it was 
examined by the carriage examiner the contents 
were transhipped into another wagon, and there¬ 
after it was sent on to Allahabad where these 
were transhipped into metre gauge wagons, and 
these reached Jogbani railway station on 26th 
April 1942. Tbe goods when received were un¬ 
loaded and kept in that condition in the goods 
shade, and the delivery was offered to the plain¬ 
tiff, but the consignee refused to take the deli¬ 
very. These facts were pleaded to show that the 
railway company did their utmost to put out 
the fire which was beyond their control, and 
being covered by risk notes A and B, the railway 
company is free from liability. It was also 
pleaded that the plaintiff has exaggerated the 
value of the Dobson and Barlow ring frames 
contained in the packages and that tbe amount 
of damages is exorbitant. 

[ 4 ] The railway company also took tbe objec¬ 
tion that the noticeiunder 8. 80, Civil P. C., was 
not valid and the suit was not instituted before 
the expiry of two months from the date of ita 
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service and further that the notice under S. 77, 
Railways Act was not served. 

[5] The learned Subordinate Judge held that 
( 1 ) the notice under S. 80, Civil P. C. was duly 
given and the suit was instituted after the expiry 
of the period of two months : (2) the letter from 
the Chief Commercial Manager of the B. A. 
Railway (ex. li) in reply to a letter of claims 
sent on behalf of the plaintiff fulfils the require¬ 
ments t'f law', and therefore, it must be inferred 
that the notice under S. 77, Railways Act was 
served in the manner required by S. 140; (3) the 
price of the goods in suit including the monetary 
value of the damage sustained by the plaintiff 
in consequence of the non-delivery is Rs. 22,000; 

(l) the means available to the station staff and 
taken recourse to by them for extinguishing or 
controlling the fire were limited and inadequate, 
but the railway servants are not guilty of any 
misconduct or wilful neglect, and there is no 
proof of any misconduct of the railway adminis¬ 
tration. In the result, the suit was dismissed. 
Hence, the appeal by the plaintiff. 

[cl When the learned advocate,for the appellant 
opened this appeal, he submitted that the only 
question in this case was as to whether the 
railway was protected by risk notes A and B, 
and whether in the circumstances, the railway 
company was liable to pay damages to the plain- 
tiff, and that be would establish on the evidence 
that the railway administration and the railway 
staff were guilty of neglect and misconduct. In 
case, he succeeded to establish these facts, the ap¬ 
peal must be decreed as be was content to accept 
the finding of the Subordinate Judge as to the ex¬ 
tent cf the damages. On that date the learned 
advocate for the Railway agreed that this was 
the only question which was in controversy in 
this appeal; but later on after the appeal was 
adjourned for reason stated in the order-sheet the 
learned advocate for the Railway insisted that 
he was entitled to show’ that the amount of 
damages claimed was excessive. As the amount 
involved was substantial, we thought it fit to 
hear the arguments on the question of quantum 
of damages also, and did not think it proper to 
force the advocate to be bound by his aimicsion 
made on the first date. 

[ 7 ] No other question was argued before us 
either on behalf of the appellant or on behalf of 
the respondent; that is to say, the findings of the 
Subordinate Judge on the validity of service of 
notice under S. 80, Civil P. C . and under Ss. 77 
and 140, Railways Act were not challenged be¬ 
fore us. 

[8] It is well to dispose of the first argument 
on behalf of the Railway that the amount of 
damages fixed by the learned Subordinate Judge 
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is excessive—this was the first finding of the 
Subordinate Judge under issues Nos. 6 and 6. 

[9] No objection was taken before us that 
the learned Judge correctly came to the con¬ 
clusion at page 61 that the plaintiff’s case as 
to the contents of the 59 packages of machi¬ 
neries, as stated in Schedule a of the plaint, is 
correct and should be accepted. This finding is 
supported by good evidence referred to by the 
learned Subordinate Judge and must be affirmed. 

[10] The evidence relating to the value of 
the machineries was not printed because the 
appellant was content with the finding of the 
Subordinate Judge. As the learned advocate for 
the Railway objected to this finding, the appeal 
was also adjourned to supply us with typed copy 
of the paper book containing the relevant evi¬ 
dence. Having perused that evidence we are 
satisfied that the learned Subordinate Judge has 
come to a correct conclusion. (Their Lordships, 
after discussing the evidence as to the value of 
the machineries, affirmed the finding of the Sub- 
ordinate Judge that if the plaintiff succeeds ho 
would be entitled to a decree of Bs. 23,000 and 
proceeded): 

[ 11 ] The question which then remains to con¬ 
sider is an important question as to whether the 
Railway is at all liable by reason of their having 
failed to take adequate steps to put out the fire. 
Having considered the evidence, we are of the 
opinion that the railway staff made some per¬ 
functory efforts to put out the fire, but they are 
not seriously to blame because they were hand!- 
capped in not having sufficient means at their 
control at Amdara railway station to effectively 
put out the fire. (Their Lordship? after discussing 

the evidence, prccaoded:) 

[ 12 ] The result of the exan\ination of the evi¬ 
dence forces us to reach the conclusion that the 
railway staff at Amdara did not make any 
serious attempt to put out the fire because the 
flames had reached so high that the means at 
their disposal w-ere wholly inadequate for them 
to control the fire. 

[13] The question, however, is whether in these 
circumstances the railway is protected by risk 
notes A and B, and when they have not taken 
the trouble to get risk note C executed by the 

plaintiff. , . j j -l 

[ 14 ] It was conceded before us, and indeed it 

is obvious from the evidence, that the destri^ 
tion of the goods by fire would not have happened 
if the consignment was not carried in an 
wagon. In the present case the Railway 
the goods in an open wagon because some of 
packages were so heavy that a crane had 
used for loading them ; but the packages wer 
packed in wooden crates and were ® ^ 
damage when so carried. It is said that tins 
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done ai the reqaeet of fcho geoder ; but in order 
to protect tbemselyes from liability for tbo lo?a 
or destraotion of goods arising from being con- 
veyed in an o[>od wagon, S. 72 (2) (b), Railways 
Act provides for an agreement in the form of 
risk note C which Is to be used as stated in the 
form itself: 

"When at sender’s request open wagons, carts or 
boatd are used (or the conveyance of gooia liable to 
damage when so carried, and wbiob, under other oircum- 
staoces, would be carried, in covered wagone, carls or 
boats.” 

It is not questioned that the goods packed in 
wooden crates will not ordinarily be carried in 
open wagon, and the Railway is not expected to 
cany them in open wagons merely because a 
crane has to bo used to lift them into the wagons 
unless it is done at the request of the consignor. 
It was the look-out of the Railway, in these 
circnmstances, to have taken an agreement in 
the term of risk note o. The result is that in 
respect of the* destruction of the goods owing to 
the risk incidental to their being carried in open 
wagons, the responsibility of the Company at 
once arises as a bailee under S. 151, Contract 
Act, being not limited by any agreement. In 
these circumstances, the railway took upon them¬ 
selves the responsibility foe safe carriage of the 
goods and the onus is on them that they were 
not liable for the loss of goods by fire. 

[16] It is true that they could escape the res¬ 
ponsibility by proving that they took as much 
care of the goods consigned to them and carried 
in an open wagon as a man of ordinary pru¬ 
dence would have done under similar circum¬ 
stances with regard to his own goods. (The 
railway is undoubtedly protected by risk notes 
A and B to the extent that the goods have been 
destroyed from causes other than from being 
conveyed in an open wagon.) In our opinion, 
the railway have failed to discharge this onus 
because the only evidence which they have pro¬ 
duced has been discussed by me above which shows 
that they made some sort of efforts to put out 
the fire when the wagon reached Amdara railway 
station. It was strenuously argued by Mr. N. C. 
Ghosh that when the railway did not have suffi¬ 
cient appliances at Amdara they cannot be blam¬ 
ed if they made only perfunctory efforts to put 
out the fire because they could not have used 
any greater efforts. This would have been a good 
answer if the situation was covered by risk notes 
A and B. But in the present case it is no answer 
to the destruction of the goods by fire that the 
company did not have sufficient appliances at 
their disposal at Amdara railway station. Their 
failure to have the risk note o executed throws 
upon them the responsibility as the bailee. 

[16] In the case of HaUiaram IHngra v. 
Governor-General of India in Council, A. i. R. 
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(33) 1916 cal. 349 ; {l. L U. (l04l) 2 Cal. 487), the 
railway esca{)ed the liability for the destruction 
of the consignment which was carried in an open 
wagon because they bad taken the projaution to 
have risk notec executed lu that case, us in 
the prostut case, the cause of the tiro was assum¬ 
ed to bo the sparks from tbo engine. lu tbeeo 
circumstances, it w’as argued there that ri-sk 
note C did not exempt tbo railway from liability 
for negligence or niisconduct as no reference is 
made to such exemption in risk note c. It was 
held that risk note c exempted tho railway from 
losses occasioned by the mgligence or misconduct 
of tbeir servants but only to a limited extent, 
namely to the loss which might arise by reason 
of the consignment being carried in an open 
wagon. That decision clearly shows that if the 
risk note C had not been taken, the railway 
would have been liable for the loss of the merry- 
go-round which was destroyed os a result of tho 
fire because it was being carried in an open 
wagon. The view of tho learned Subordinate 
Judge that tho absence of the risk note c in tbo 
present case did not distinguish it from liallia- 
mm's case, a. I. R. (35) 194G cal. 249 : (i. L. it. 
(1944) 2 Cal. 497), is not correct. In our opinion 
if the risk note C is not taken aud the goods art 
carried in open wagons and then destroyed b> 
fire from the engine in course of the transit, all 
that the plaintiff need prove for making the 
railway company liable in spite of the consign- 
ment being covered by risk notes A and U is (l) 
that the goods in question were liable to damage 
when carried in an open wagon; ( 2 ) that they 
would have been normally carried in a covered 
wagon; and (3) that the damage or destruction 
of tbe goods was due to the consignment being 
carried in an open wagon. In such cases it is no 
defence for the railway to urge and to prove 
that tbe goods were carried at the request of the 
sender. 

[17] Upon the facts found in tbe present 
case, it must be held that tbe goods were carried 
at the risk and responsibility of the railway and 
not at tbe risk of tbe plaintiff, and the plaintiff 
never agreed to bold the railway harmless and 
free from all responsibility for the losses arising 
from fire due to the goods being carried in an 
open wagon. It was suggested by Mr. Sarjoo 
Prasad for tbe plaintiff that in these circum- 
etances the railway should have taken tbe pre- 
caution to cover tbe goods by tarpaulin, as is 
tbe practice when tbe goods are carried in open 
truck, or that tbe railway should have provided 
tbe goods train with fire extinguisher, or taken 
other means to see that such goods aro not dea- 
troyed by fire in course of tbe transit. But it is 
not necessary for us to suggest what precaution 
the railway should have taken. It is enough to 
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hold that the railway is responsible for the 
destruction of the goods by fire in the circum. 
stances found above. In this view of the matter, 
the cases cited at length at the bar to show what 
constitutes misconduct need not be considered 
because they are all cases which are covered by 
risk notes A and B and have not dealt with the 
position which arises in the present case due to 
the absence of the execution of risk note 0 by 
the consignor. 

[18] To conclude, we are satisBed that in the 
present case the plaintiff has discharged the 
onus which was upon him, and the railway 
administration has not discharged the onus which 
was upon them, because (1) the machineries 
were packed in wooden crates and carried in an 
open wagon, (2) they were liable to damage 
when so carried; (3) these packages, even though 
they were heavy, could have been loaded in a 
closed wagon; (•!) if they could not be loaded in 
a closed wagon, then the consignor should have 
been asked to execute risk note C; (5) they were 
destroyed by fire because they had been convey, 
ed in an open wagon; (6) the railway servants at 
Amdara railway station did not have sufficient 
means at their disposal to put out the fire or 
they made only some perfunctory efforts to pub 
out the fire. It is not the case of the railway 
that there was not sufficient water in the well 
which could have put out the fire. 

[I 9 l The result is that the appeal must be 
allowed, the decision of the learned Subordinate 
Judge set aside and the plaintiff is entitled to a 
decree forBs. 22 , 000 . The plaintiff is also entitled 
to costs in proportion to his success of the trial 
Court and of this Court. 

v.b.D. Appeal allowed* 
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Aqarawala C. J. and Narayan J. 

Nasir Ahmed — Petitioner v. Lutf Ahmed 
and others—Opposite Party. 

Civil Revna. Noa. 413 and 691 of 1947, Decided on 
13th February 1948, from orders of 2nd Addl. Sub- 
Judge, Chapra, D/- 6th May 1947 and 6th August 1947. 

Civil P. C (1908), O. 39, R. I —Injuncticn against 
third party — Suit for dissolution of partnership — 
Receiver appointed in suit—Certain sum o! money 
due by lessee to firm on account of anears oi 
rent in respect of lease of sugar factory—On appli¬ 
cation by receiver Court ordering lessee not to 
withdraw any amount from certain Bank — Order 
held was within jurisdiction. 

The law relating to injunctions and receivers in 
India is practically the same as that which prevails in 
England and therefore resort may be had to English 
case law bearing on these subjects unless there is any 
statutory enactment to the contrary. [Para 6] 

In a pendirg suit for dissolution of partnership of 
a firm owning a sugar factory, a receiyer was appointed 
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to deal with the cash. The firm had leased out the 
factory to A for two seasons at a certain yearly rent. 
The lessee did not pay the rent in full and therefore 
on apolicaticn of the receiver the Court ordered that a 
letter be sent to the manager of a certain bank with, 
whom the lessee had mortgaged the entire sugar in his 
possession, directing the manager not to pay any 
amount of the sale proceeds of the sugar to the lessee 
without the permission of the Court. By another order 
the lessee was also prevented from making withdrawal 
from the Bank. The lessee contended that the orders 
were without jurisdiction as they were passed after the 
terminatioD of the lease: 

Held that the orders passed were not without juris¬ 
diction: (1848) 60 E. B. 654, (1823) 67 E. R. 152 and 
(1854) 52 E. B. 474. Ref. [P«a oJ 

Annotation: (’44*Coro.) Civil P. C., 0. 39 B. 1, 
N..13. 

Sarjoo Prasad and Syed Basan — for Petitioner. 

Ehalccl Ahmed, A. H. Fakhruddin and Syed Ahbar 
Hussain — for Opposite Party# 

Narayan J.— These applications are direct¬ 
ed against orders passed by the Subordinate 
Judge of Obapra in spending suif for diafloIutiOQ 
of partnership of a firm known as the Indian 
Sugar Works, Siwan. Opposite parties NOS. 3 and 
4 are the plaintiffs in that suit and opposite 
party NO. 1 has been appointed receiver to deal 
with the cash. Opposite party No. 2 has been 
appointed the manager of the factory. By an 
agreement between the patties, the factory was 
leased out to this applicant for two working 
seasons, namely 1945-46 and 1916-47 at a yearly 
rental of Bs. 2,10,100. This applicant paid the 
entire rent for the first season on 6th December 
1946 , but the rent for the second season which 
should have been paid on or before 1st November 
1946 still remains unpaid. On 17th February 
1916 , the receiver filed a petition before the 
learned Subordinate Judge praying that the 
lessee be directed to pay up the dues of the part- 
nership (including the price of store articles, 
seeds and manure) amounting to Rs. 2.50,413.2-3 
with interest thereon at seven per cent, pet 
annum, and there was a further prayer to the 
effect that in the-event of the failure of the lessee 
to pay op the dues, the entire stock of sugar in 
his possession be attached. The lessee expressed 
his willingness to pay the rent, but his prayer 
was that there should be an adjustment of ac¬ 
count in view of the loss which he had sustained. 
On 12th April 1947, the matter was heard by the 
learned Subordinate Judge and ho made an 
order that a letter be sent to the manager of the 
Central Bank. Siwan branch to which bank the 
lessee had mortgaged the entire sugar in hia 
possession, directing the manager not to pay any 
amount of the sale proceeds of the sugar to Jhe 
lessee without the permission of the Court, 
order was subsequently modified by 
Subordinate Judge to this extent that the les^ 
was allowed to withdraw such sums from tna 
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bank as oouU ba eutboieni for mAkin^ payments 
to iba oane-growars and to tbe employees and 
for making i)aymeut of tbe Government duee. 
This application wbicb bas been registered as 
Civil Revu. No. 418 of 1947 is diroclod against 
tbia order of tbe learned Subordinate Judge, and 
tbe appUostion wbiob bas been registered as 
civil Revn. No. C9l of 1917 is directed against 
another order of tbe learned Subordinate Judge 
dated 6th August 1917, by whiob the lessee bis 
been prevented from making any withdrawal 
from tbe Siwan branch of the Central Dank of 
India, and the manager of the said bank has 
been directed not to make any payment to him 
until further orders. 

Ca] Tbe contention of the lessee, who is the ap. 
plicant before ns. is that these orders are without 
jurisdiction inasmuch as either on account of 
forfeiture or by the el^ii of time the lease 
terminated on lith March 1947 and the lessors 
took possession of the mill on 21st March 
1947. In this connection there are two important 
facts which ought to be noted. It apj-^ars 
that an application in civil revision had been 
filed by this petitioner against the order of 
the Subordinate Judge calling upon him to 
deposit the security money and also dealing with 
the question of delivering vacant possession of 
tbe entire premises to him. Sinba and Bennett J J, 
directed that the Court below should determine 
the question whether the lessee had been, given 
possession of the entire premises or not, but it is 
enmmon ground that this direction has not yet 
been carried out. The second important fact is 
that according to the terms of the lease, the leasee 
is entitled to retain possession of the sugar godown 
molasses and tanks, etc., for preserving the 
sugar and the molasses till 6fch October 1947, there 
being a further clause to tbe effect that in case 
the lessee’s stock is not removed or disposed of 
till 6th October 1947, then for the entire subse- 
quent period the lessee will have to pay Bs. 100 
a month as rent for the godown, etc. The orders 
against which these applications have been filed 
were all made before 6th October 1947 and it is 
to be regretted that the directions of Sinha and 
Bennett JJ. in Civil Revn. No. 447 of 1946 for 
determining the question whether the lessee had 
been given possession of the entire premises have 
not yet been carried out. But apart from these 
two facts, which are undoubtedly in favour of 
the opposite parties, I am of opinion that there 
is no substance in the contention that the orders 
that have been made by the learned Subordinate 
Judge are without jurisdiction. Even if the lease 
is taken to have terminated on l4th March 1947 
or aist March 1947, the orders that have been 
passed between 12th April 1947 and 6th Au^st 
1947 cannot be deemed to be without jurisdiction. 

1919 P/63 & 64 


[33 The 0180 of iru/foii v, Johnson, (1849) 60 
E. U. 654 :15 8im. 852, is an autborit> in support 
of the view that if a tenant ontors into an agree¬ 
ment with the Court through the receiver, an 
injunction can 1*0 granted against him even 
though he is not a party to thu suit. 

f4] In the case of CiiSiimjor v. Strode. (16-23) 
67 E. R. 163 : 1 Sirii. it 8t. :^31, it was held that an 
injunction may be obtained to restrain the 
purchaser under a decree, not a party to the 
cause, who has not paid l.is purchase money, 
from committing waste on tbo property piirobas- 
ed. The order of Sir John Ltach, Vice-Chan- 
cellor, is important for our purposes in this case, 
because his Lordship observed that the purchaser 
under a decree doe?, hy the act of purchase, 
submit himself to the jurisdiction of tbo Court 
as to all matters connected with that character. 

[53 In Hobson v. Sherwood, (I85i) 52 E. R. 
474 ; 19 Beav. 675, the Master of tbe Rolls, Sir 
John Romilly, made an order against the tenant 
who had not attorned to the receiver to pay up 
the arrears of reut. and lurthor directed that an 
attachment would issue in default. 

[G] These Knglish cases fully support the 
argument of the learned lawyer, who appeared 
for tbe opposite parties before us, that the Court 
was competent to pass orders against the lessee 
directing him not to withdraw money from the 
Central Bank of India. Mr. Sarjoo Prasad, who 
appeared for the applicant before us, felt satis¬ 
fied that these cases were good authorities in 
support of the contention that the orders were 
not without jurisdiction, but he asked us not to 
follow English cases in a matter like this. But 
I think it is not necessary for me to point out 
that the law relating to injunctions and receivers 
in this country is practically the sime as that 
which prevails in England and therefore resort 
may be had to English case-law bearing on these 
subjects unless we find that there is any statu¬ 
tory enactment to the contrary. 

[ 7 ] These applications are, therefore, not fit 
to succeed and are dismissed with one set of 
costs. Hearing fee three gold mohurs. 

Agarwala C. J. — I agree. 

K.9. Revision applications dismissed. 


A. I. R. (36) 1949 Patna 497 [G. N, 150,] 
Manohar Lalij and Mahabir Prasad JJ, 

Nei Lal Sah~~Appellant v. Ucheshwar Jha 
_ Respondent, 

A. F. A. D.No. 1428 of 1947, Decided on 2nd March 
1949, from decision of Addl, Sub-Judge, Bhagalpur, 
D/- 10th March 1947. 

(a) Bihar Tenancy Act(VIII [8] of 1885), S. 171-A 
_Summary order under — No bar to maintaina¬ 
bility ol suit lo determine rights of parties. 



498 Patna 


Ket Lal V. UCHESEWAB Jha (Manoliar Lall J.) 


A* 1* B* 


Summary orders passed in a proceeding under S. 171-A 
do not pul a bar to the maintainability of a amt to 
determine the rights of the parties. tr^ra 6] 

(b) Bihar Tenancy Act (VIII [8] of 1885), 

S ni-A —Applicability — Section applies where 
mortgagee alone is in default — Mortgagor also m 
default — Section does not apply. 

Before the provisions of S. 171-A cm apply it must 
be found that (1) ibeve is a contract between the person 
who makes the depo-it and the mortgagees, that the 
mortgagees have to pay the'arrears of rent for which 
the rent decree waa obtained and (2) the mortgagor 
must net be in default, but tbo default must be of the 
mort-’agee alone. If these two conditions are satisded, 
then and th®n alone can the tenant mortgagor be allowed 
to make the deposit in Court, and, after making the de¬ 
posit, be entitled to fifty per cent, of 
wav of compeneation from the mortgagee: 1944 F.W.N. 

97, Foil, 81 

S. K. Sarhar —for Appellant. 

S. C. Mxsra and B. K. N. Singh —for Reflpondent. 

Manohar Lall J.—This appeal by the defen- 
dant arises out of a suit instituted by the 
plaintiff to recover the amount which he deposited 
in a proceeding under S. 171-A, Bihar Tenant^ 
Aot, in the circumstances about to , be narrated. 
The appeal has been argued with great ability 
by Mr. Sarkar, but, having considered the 
matter in all the aspects, I do not find that the 
appellant is entitled to any substantial relief. 

[ 2 l The undisputed facts are that one Harihar 
Mandal executed two usufructuary mortgages 
on 27th February 1929 in favour of certain 
persons. One was for RS. 5,coo and the land 
given in security was 37.55 acres of a holding in 
kbata No. 88 (ka) (which has an area of 46.83 
acres with an annual rental of Rs. 228-4.3 includ¬ 
ing cess, and this rental included the rental for 
two other khatas also), and the mortgagees had 
to pay B 3 . 185 - 6-0 as the rent due to the landlord 
out of the annual rental of RS. 228-4-3. By the 
second mortgage for ES. 1,000, the remaining 
8.78 acres of land was given in security, and the 
mortgagees had to pay the balance of Rs. 42-14.8 
as rent due to the landlord. The mortgagees 
remained in possession for about thirteen years, 
when, on 2l8t April 1936, Harihar executed 
another usufructuary mortgage in respect of a 
part of the holding in khata NO. 88 (ka), that is 
to say, 44.29 acres, in favour of the plaintiff for 
a sum of RS. 7,000, the plaintiff agreeing to pay 
under the contract RS. 211-11-0 as rent to the 
landlord. Out of RS. 7.000, Ra. 1,000 was paid to 
Harihar in cash and the balance was retained 
by the plaintiff to redeem the two earlier usu¬ 
fructuary mortgages of 1923. On 6th May 1936, 
the plaintiff redeemed one of the mortgages, 
namely, that for Rs. 6.000, and came in posse^ 
sion of 37.65 acres of land. Before the plaintiff 
redeemed the second mortgage for Rs. 1,000, the 
landlord filed a rent suit in September 1937, to 
recover arrears of rent for 1341 to 1844 Fasli, 


which had not been paid to him either by the- 
mortgagor or by the mortgagees, and the rent 
suit covered the period when the plaintiff was in 

possession of the 37.65 acres of land. 

[3] On 11th January 1940, the plaintiff redeem- 
ed the second remaining mortgage for Bs. 1,000» 
but, instead of paying the zarpesbgi amount he 
adjusted the amount due to the mortgagees 
against the amount that the mortgagees had 
agreed to pay as rent to the landlord. We are 
informed that, in the result of the accounting, 
RS. 33 was received by the plaintiff. By this 
transaction, the plaintiff undertook to ^y the 
arrears of rent due to the landlord. On 8tb 
April 1940, the defendant-appellant purchased 
the entire holding from Harihar. In the same 
year, the landlord started execution of bis rent 
decree, and the holding was advertised for sale 
on 6th November. At this stage, the appellant 
made an application to deposit the decretal 
amount and costs advertised in the sale procla¬ 
mation, and was allowed to make a deposit on 
22nd November 1940 and on his application, the 
delivery of possession of the entire holding was 
actually ordered to be given to him in November 
of that year. We are informed that the defen- 
dant actually took delivery of possession. There¬ 
upon, the plaintiff on 2nd December filed an 
application objecting to the delivery of posEea- 
eion, and on I7th December, he made a prayer 
that he may be allowed to deposit the entiro 
decretal amount together with fifty per cent, 
compensation, so that the possession which had 
been delivered to the defendant may be re-deli- 
vered to him. He also prayed that the amount 
which he would deposit should not be allow^ 
to be withdrawn by the defendant before the 
plaintiff’s objection as to the right of the defen¬ 
dant bad been decided. This application wae 
allowed, and. on 2lst December 1940, the Court 
decided summarily that the defendant was 
entitled to make a deposit and to get some com. 
pensation. But the amount of compensation 
would be determined later. On 23rd December, 
the plaintiff agreed that the possession should 
be given to him and the defendant should be 
allowed to withdraw the entire amount, but tho^ 
size of the compensation" payable to the defen¬ 
dant, to adopt the language of the learned 
Munsif, would be decided later. It is regrettable 
to find that three years had been allowed to 
elapse before the question as to how mnoh co™' 
pensation was to be paid to the defendant c®’" 
be considered by the successor of the Munsii 
who had passed the previous orders. On em 
June 1943, the learned Munsif thinking it 
very complicated matter, referred the ^ 

the civil Court. Hence, the plaintiff 
a suit on 6th May 1944, for the recovery of w 
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amount of compensation which the defendant 
had withdrawn, that is to say, RS.&5M10. He 
also claimed interest on that sum together with 
two other items. 

t4] The case of the defendant is that the 
plaintiff has no right to maintain the suit, as 
the question as to the right of the defendants to 
receive compensation was already decided on 
aist December 1940, and the only question that 
remained was regarding *‘tbe size of the com¬ 
pensation.*’ Secondly, it was pleaded that the 
defendant was entitled in law on the facts 
established to receive the compensation. 

(si The Courts below have concurrently de¬ 
creed the plaintiff’s suit for compensation and 
interest, but have disallowed bis claim for two 
Bums of Rs. 76-1-0 and Rs. lOO claimed as dama¬ 
ges. Hence, the second appeal to this Court. 

(6] The first objection that the suit was not 
maintainable does not appeal to us. I have 
already sammarised the nature of the orders 
passed by the Munsif. I do not find that be has 
decided the question that the defendant is entit¬ 
led to compensation, because, on 5th June 1943, 
when the final order bad to be passed, the Court 
expressly refrained from deciding the question 
and referred the parties to the civil Court. An 
interim order cannot be held t-o decide the ulti¬ 
mate liabilities of the parties. Apart from this, 
it is difficult to see bow summary orders passed 
in a proceeding under 8. 171-A, Bibar Tenancy 
Act, will at all put a bar to the maintainability 
)f the suit to determine the rights of the parties. 
The first objection must, therefore, be over¬ 
ruled. 

(73 With regard to the second objection, 
namely, that the provisions of S. 171-A, Bihar 
Tenancy Act, applied in the present case, I am 
’ of the opinion that the law has been accurately 
laid down in UcJieswar Jha v. Netlal Shaw, 
1944 P. W. N. 97, where I pointed out that the 
provisions of the section can only apply where 
the mortgagee alone is in default, and not where 
the mortgagor is also in default. Having beard 
farther arguments, I am satisfied that the view 
taken in that case was correct. By applying that 
authority to the facts of the present case, it will 
be clear from the facts stated above that, on the 
date of the proposed sale by the landlord or 
even on the date of the rent decree obtained by 
the landlord, the plaintiff was not at all liable 
to pay the entire arrears of rent but only for 
the year September 1936 to September 1937, and 
on that date the earlier mortgagees who were 
liable to pay bad been redeemed and were no 
longer in possession. To meet this difficulty, 
Mr. Sarkar urged that, as on llth January 1940, 
the plaintiff agreed with the earlier usnfraotuary 
mortgagees to pay off the arrears of rental to 
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the landlord, this must bo deemed to bo a con¬ 
tract made between tho defecdant-apiellant 
and the mortgagees, and the { laintitT. Thisargu- 
ment is unfounded, lirstly, because, on that dote, 
tho dofendact was not in tho picture at all as ho 
became tho purchaser only in April 19i0. IJovv 
can ho derive tho benefit of a c:)utract to which 
he is not a parti? Moreover, tboro is no i vidence 
tliat Ilirihar Mandal was also a party to this 
supposed contract between tho earlier mort¬ 
gagees and the plaintiff. 

[9l The plain reading of tho relevant provi¬ 
sions of 8. 171-A, Bihar Tenancy Act, satisties 
mo that before tho provisions of that section can 
apply it must bo found that (l) there is a con¬ 
tract between the person who makes the deposit! 
and the mortgagees that the mortgagees have 
to pay the arrears of rent for which the rent 
decree was obtained and (2) tho mortgagor 
must not be in default, but the default must be 
of the mortgagee alone. If these two conditions 
are satisfied, then and then alone can the tenant 
mortgagor be allowed to make the deposit in 
Court, and, after making tho deposit, bo entitled 
to fifty per cent, of tho amount by way of com- 
pensation from the mortgagee. In the present 
case, the question is : who was the mortgagee 
with whom the contract of the payment of 
arrears of rent in question was actually made r 
The arrears of rent for three years were due 
from tbe two mortgagees of 1923, and they bad 
made the contract with Harihar Mandal to pay 
the arrears of rent. Those mortgagees were not 
in possession on the date when tbe bolding was 
advertised for sale, tbe plaintiff also was not in 
possession of the entire holding and was not 
liable to pay tbe entire dues of tbe landlord, 
and, therefore, tbe conditions of this section are 
not satisfied. That is to say, tbe plaintiff was 
not tbe mortgagee in default. Tbe mortgagees, 
who were in default, were not in possession, 
and there was no contract between tbe defen¬ 
dant and tbe mortgagee in possession of a part 
of the bolding to pay off tbe rent for which the 
landford had obtained tbe rent decree under 
execution. In the circumstances, I am satisfied 
that tbe Courts below have taken tbe correct 
view of the matter. It should, however, be stated 
that the Coorts below have also passed a decree 
for interest to tbe plaintiff. 1 do not find any 
circumstance in which the plaintiff can be 
allowed any interest, because there is no con¬ 
tract between tbe parties that the defendant 
will pay interest to tbe plaintiff for tbe amount 
which be deposited in December 1940. ‘.Therefore, 
the decree of tbe Courts below so far as interest 
is conoerned must be set aside. 

[9] The result is that tbe appeal is allowed 
in part, and the amount of interest allowed by 
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tbe Courts below will bo struck out from the 
decree. The plaintiff will get his costs of the 
first Court only in proportion to his success, in 
other Courts the parties will beat their own 
costs. 

Mahabir Prasad J.— I agree. 

v.B B. Appeal partly allowed. 


A. I. K. (36) 1949 Patna SOO [C. N. 151 .] 
Sinha and Ramaswami JJ. 

Laldhari Kiier and others — Plaintiffs — 
Appellarits v. Uma Shanlier Prasad and others 
_ Defendants — Bespondents, 

A. F. A. D. No. 1750 of 1916, Decided on 26th 
August 1948, from decree of AdUl. Sub-Judge, Dar- 
bbanga, D/- l7tb Muy 1946. 

Bihar Tenancy Act (VIII [8] of 1885 as amended 
in 1938), Ss. 26A and 167 — Mortgage ot occu¬ 
pancy holding — Landlord purchasing it in rent 
sale_Mortgage is not extinguished without annul¬ 
ment. . . 

After the enactment of S. 26A in 1938, it 13 no more 
open to the landlord to contend that occupancy hold¬ 
ings are non-tcansferable, in the absence of proof of 
custom to the contrary, as be could have done before 
the enactment aforesaid. Hence, though a mortgagee 
of a portion or the whole of an occupancy holding 
may not be entitled to claim that be fehould bo implea¬ 
ded in the suit for arrears of rent to be instituted by 
the landord, because tbe landlord is rot bound by 
Bucb a transfer, the landlord, in tbe event of his pat- 
ebasing tbe bolding in execution of a rent decree, 
roust take notice of tbe encumbrance, and, if so ad¬ 
vised, exercise his option of annulling it in accordance 
with tbe provieions of S. 167, Unless tbe enoum- 
brance is annulled in pursuance of the provisions of 
that seotion, the encumbrance is binding on the land¬ 
lord parebaseri A. I. R- (20) 1939 Pat. 200, held tio 
longer good laxr. Case law referred. [Paras 8, 9) 

A» C, StJiha—for Appellants. 

Sinha J.—This is a plaiutiffa* second appeal 
from tbe concurrent decisions of the Courts 
below dismissing their suit for a declaration 
that the execution sale held on 27th July 
1939 , in favour of the landlord defendant-first 
party, did not affect the plaintiffs’ interest as 
ueufruotuary mortgagees in respect of a portion 
of the holding, 

[ 2 ] The faots in this case are not in dispute, 
and lie within a very narrow compass. The 
defendants second and third parties were the 
raiya!s in respect of an occupancy holding 
under the defendant-first party as their landlord. 
The defendant-second party executed a usufruc- 
tuary mortgage bond on 19th May 1921, ia 
respect of a portion of the bolding, namely, 1 
bigha 3 dhura odd, which is the disputed land 
in this case. In 1936, the defendant-first party 
landlord brought a suit for arrears of rent 
against the raiyats, defendants second and 
third patties, and obtained an ex parte de. 
cree. In execution of that decree, he put the 


bolding to sale, and purchased it himself on STth 
July 1939. Thereafter he took delivery of pos¬ 
session. The plaintiffs objected to tbe sale and 
made an application under 0. 21, B. 90, Civil 
P. C., for setting aside the sale. But, subse¬ 
quently, they withdrew that application. Even- 
tually; they brought the suit which has led up to 
this second appeal. They sued, in substance, for 
a declaration that tbe landlord’s auction pur¬ 
chase of 27th July 1939, in execution of the de¬ 
cree for rent did not affect their interest aa 
mortgagees in possession. 

[3] The defendant-first party only contested 
the suit on the ground, chiefly, that the decree 
for rent was not a money decree, as alleged 
by tbe plaintiffs, but a rent decree properly so 
called, and as such his purchase in execution of 
that decree passed the holding itself free from 
all encumbrances created by the raiyats, and 
that, be being tbe landlord, it was not incum¬ 
bent upon him to have the encumbrance an¬ 
nulled, even though it may be found by the 
Court that the encumbrance was a real one. 
The defendant had, as a matter of fact, contend¬ 
ed that the usufructuary mortgage bond sued 
upon by the plaintiffs was not a real but a 
sham transaction. 

[ 4 ] Both the Courts lelow have held that the 
decree, in execution of which the contesting de¬ 
fendant purchased the property, was a rent 
decree, and that the holding itself passed at the 
auction sale in favour of tbe landlord. They 
also held that the mortgage bond in favour of the 
plaintiffs was a genuine transaction and for con¬ 
sideration. On the question of law, the ConrtB 
below further held that, the contesting _ defen¬ 
dant being the landlord of the holding, it was 
not necessary for him to take recourse to pro¬ 
ceedings under 3. 167, Bihar Tenancy Act, in • 
order to get rid of tbe encumbrance which was 
the basis of the plaintiff’s suit. In that view of 
the matter, both tbe Courts below have agreed 
in holding that the plaintiffs’ suit should be 
dismissed. Hence this second appeal. 

[6] So far as this Court is concerned, it has 
been the cursus curia of this Court that a land¬ 
lord in the position of the defendant-first party 
in this case was not obliged to take proceedings 
under S. 167, Bihar Tenancy Act in order to 
get rid of an encumbrance on the bolding 
purchased by him in execution of a rent decree; 
see in this connection tbe decisions of this Court 
in the cases of Surat Lai Chowdhery v. Lala 
Murlidhar, 4 Pat. L. J. 362 : (A. I. R. (6) 191® 
Pat. 99), followed in the case of Badlu PathAK 
V. Sibram Singh,! Pat. 155; (a. I. 

1928 pat. 234 ) and Sourendra Mohan otngn 
V. Kunjbihari Lai iffanier, 8 Pat. 439: (A. I. ^ 
(16) 1929 pat. 222 ). In the latter case, tn 
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Iiord0bi(« further held that, by reason of hav- 
ing obtaioeil a usufructuary mortgage from the 
ratyaf, the mortgagee canuot assume the posh 
tiOD oi a subeequeot mortgagee in relation to 
the landlord purchasing the holding in execu- 
tioD of a decree for arrears of rent enforced as 
a 6ret charge on the holding, and that, there¬ 
fore, the encumbrancer could cot rideem the 
landlord. They relied upon the previous deci- 
etons of this Court referred to above as also 
the oases of Chowdhnj Mahadeo Prasad v. 
Shaikh Asm it, i P. L. T. 103 ; (A. i. R. .il) 
1980 pat. 653 ). d. Chcodiffi V. Quadre$s, 1. 
pat. L. J. 161; (A. I. R. (3) 1916 Pat. 335), Lai 
Murlidhar v. Swraf Lai Chowdhry, 3 P. L. T. 
862 : (A. I. B. (9) 1923 Pat. 655) and Ilargobind 
Das V. JSamo/iandcr Jha, 6 pat. 235; (a. I. R. 
( 14 ) 1927 pat. 63). All these decisions of this 
Court are based on the ground that, under 
B. 65, Bihar Tenancy Act, the landlord has a 
first charge on the holding, and by enforcing 
that charge he purchases the holdi^ free from 
all encumbrances. They further held in that 
case that in case of a non-traniferable occu. 
pancy bolding, though such a transaction may 
be binding as between the mortgagor and the 
mortgagee, it would not be binding on the 
landlord, if he happened to purchase the holding 
in execution of a rent decree. 

(6] This line of decisions was not followed 
by a Division Bench of the Calcutta High Court 
in the oaseof Bmdu Banjan Sarkar v. Soletnan 
Pratnanik, i. L. K. (i9ii) 2 cal. 209; (a. I. R. 
( 28 ) 1941 cal. 613) In that case their Lordships 
held that a mortgage of a non transferable 
occupancy holding, either of the whole or of a 
portion, is an encumbrance within the meaning 
of S. 161, Bengal Tenancy Act, and that such 
an encumbrance is not ipso facto annulled by 
virtue of the rent sale and purchase by the land, 
lord himself. They further held that it made no 
difference whether the purchaser happened to be 
the landlord himself or a third party. But we 
are bound by the long series of decisions of this 
Court, and, at this stage, it is not necessary to 
refer the question to a larger Bench. The Courts 
below have relied upon a Division Bench ruling 
of this Court in the case of Sri Sri Ran 
Chanderji v. Hen Ghandra Singh, 20 P. L. T. 
469 : (A. I. R. (26) 1939 Pat. 200), in which their 
Lordships reiterated the position that occupancy 
holdings must be presumed to be non. transfers- 
ble, in the absence of proof to the contrary. 
They also held that the landlord purchaser at a 
rent sale of a non-transferable occupancy bold- 
ing is entitled to disregard the usufructuary 
mortgage of a portion of the holding, if the 
mortgage was not made with the landlord a 
consent. They further held that sections 26 B 


and 26 S do not apply to mortgages, and thL-re- 
fore, tboae provisions could not be prayei in aid 
of the mortgagee. It should I'm* noted that this 
decision of the Uivieion Bench was given on lOlh 
Novomler 1933, the date on which the Bihar 
Tenancy (Amendment) Act (,.\l [uj of 1913) caiuu 
into force, in the case before their L>rJ=bii‘8, 
the holding had been putchastd by the land¬ 
lords in 19J0. and delivery of possession taken 
in I9.i9. Hence, even the amending Act of 1934 
did not apply to iho facts and circumstances of 
that case. Hence that decision of their Lord¬ 
ships of the Division Bench of this Court is no 
authority for the decision of the present case. 

[7] In this case, as already indicated, the 
sale in favour of the landlord b^id taken place 
on 27th July 1930, that is to say, alter the com¬ 
ing into effect of the Bihar Tensnoy (Amend¬ 
ment) Act (XI Cll] 193S). It has been provided 
by the amended S. 26 4 as follows: 

“(1) Every occupancy hoMing or a portion Ibeteof, 
toge'ber with the r ghl of occupiccy tbon n, tball bo 
CrtpAblo of being iranirltrteJ mid b-iiuc ktbed iutbo .-anio 
niiiQiicr and to tbo eimo extent iis other imino'.iiblo 
property, and all trmi-fird m ule l»y sale, eseban.’c or 
gift and all be.^ue^t3 thikll. subject to ibo provisions of 
eub-sootioii (2), bo b.ndiiig cu tuo landlord.” 

Apparently, the latter part of section 26A (l) 
quoted above dees not apply to the facts of the 
present case, as a usufructuary mortgage is not 
covered by the latter part of the section, and, 
hence, a usufructuary mortgage of a portion of 
the holding or the entire holding is not binding 
on the landlord. 

[8] But it still remains to consider the effect 
of the first part of this sub section namely, that, 
an occupancy holding is capable of being trans¬ 
ferred in the same manner and to the same 
extent as other immovable property. These 
words are substantially the same as those of 
S. 11 in respect of permanent tenures and S. 18 in 
respect of holdings at fixed rents or rales of rtnt, 
read with S. 11. Under the provisions of those 
sections, namely, ss. ll and 18, Bihar Tenancy Act, 
in relation to permanent tenures and sarahmot^ 
yan holdings, a permanent tenure-holder or a 
raiyat at fixed rates could transfer bis tenure 
or bolding, as the case may be, and such trans¬ 
actions, though not entirely binding on the 
landlord in the sense that be would be compel- 
led to sue a mere mortgagee, could not, at the 
same time, be completely ignored by the land¬ 
lord on the ground that the tenure or the hold¬ 
ing was non-transferable. Section 26 A, Bihat 
Tenancy Act, which came into effect on lOtb 
November 1938 must apply to the facts of the 
present ease. Applying the provisions of that 
section, it mu&t be held that occupancy holdings 
are now transferable, either in whole or in part, 
and though the landlord may not be bound to 
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recogDise a transfer which is not by way of sale, 
exchange or gift or the like, he cannot ignore 
such a transaction on the ground that the 
holding, 30 far as he is concerned, is not trana- 
ferable. Hence, the amendment made by the 
legislature incorporated in the new s. 26A has 
changed the substantive law as regards occu. 
pancy holdings. It is no more open to the land' 
lord to contend that occupancy holdings are 
non-transferable, in the absence of proof of cua- 
tom to the contrary, as he could have done before 
the enactment aforesaid. Hence though a mort¬ 
gagee of a portion or the whole of an occupancy 
holding may not be entitled to claim that he should 
be impleaded in the suit for arrears of rent to be 
instituted by the landlord, because the landlord 
is not bound by such a transfer, the landlord, 
in the event of his purchasing the holding in exe¬ 
cution of a rent decree, must take notice of the 
encumbrance, and, if so advised, exercise bia 
option of annulling it in accordance with the 
provisions of B. 167, Bihar Tenancy Act. That is 
the legal position, as I understand it, after the 
enactment of S. 26Ai Bihar Tenancy Act. 

[9] As the Courts below have not given effect 
to the provisions of S. 26A, and as there is no 
case of this Court deciding the question one way 
or the other, this matter was directed to be 
placed before a Division Bench, when it came 
before me sitting singly. I have considered the 
bearing of the new provisions of S. 26A, and, in 
my opinion, the decision mostly relied upon by 
the Courts below, namely, the case of Sree Sree 
Ram Chanderji v. Hem Chandra Singh, 20 
Pat. L. T. 469 : (A. I. R. (26) 1939 pat. 200), is DO 
more good law, in view of the amendment of 
S. 26, Bihar Tenancy Act. I do not mean to hold 
that that decision was not rightly given. In 
view of the enactment of S. 26A, that decision 
must be taken to have been, to the extent pro¬ 
vided for by 8. 26 A, overruled. As the respon¬ 
dents in this case were not represented, we have 
taken care to look into the relevant decisions 
bearing on the provisions of the Bihar Tenancy 
Act, and, in my opinion, the right view of the 
law as it now etands is that the auction porcha- 
ser, whether be is the landlord himself or a third 
party, must take notice of the provisions of 8. 167, 
Bihar Tenancy Act, and unless the encambrance 
was annulled in pursuance of the provisions of 
that section, the encumbrance is as much bind, 
ing on the landlord.as on any other purchaser 
of the holding in execution of a rent decree. It 
follows from what I have said that the encum¬ 
brance created in favour of the plaintiffs by the 
old tenants still subsists, and the suit should have 
been decreed. The decision of the Courts below 
to the contrary is erroneous in Uw. 

[10] The plaintiffs bad prayed for confirma- 


tion of their possession on the ground that they 
were still in possession. But the trial Conri 
found that they were not in possession, and that 
the landlord had taken delivery of possession 
through Courts. As the plaintiffs’ interest aa 
mortgagees in possession has not been affected 
by the sale in favour of the landlord defendant- 
ffrst-party, it follows that the plaintiffs are entit¬ 
led to recovery of possession. 

[11] In the result, the appeal is allowed and 
the judgments and decrees passed by the Courtfl 
below set aside. There will be no order as to 
costs in this Court: but the plaintiff appellanta 
are entitled to their costs in the two Ooarta 
below. 

Bamaswami J.— I agree. 

v.B.B. Appeal allowed. 


A. I. R. (36) 1949 Patna 502 [G. N, 162,] 

Mahabir Prasad J. 

Jainarain Singh — Petitioner v. Lachmi 
Prasad Agarwal—Opposite Party. 

Mieo. Judicial Case No. 65 of 1948, Decided on 19Ui 
Jaonary 1949. 

Civil P. C. (1908). O. 41, R. 21—Notice of appeal 
— Rules and practice of Patna High Court — Daily 
cause list not mentioning name of respondent’s 
adoveate —Appeal heard ex parte — Held, that res¬ 
pondent was prevented by sufficient cause from 
appearing — Application to set aside decree, held 
governed by Art. 169 — Time ran from date of 
knowledge of decree — Limitation Act (1908), Art* 
169. 

Regard being bad to the rules and practice of the 
Patna High Court on the gabject, the notice of the 
appeal pending before the High Court which is issued 
ordinarily is merely a notice that tbe appeal will be 
beard on the date mentioned in the original notios or on 
any d'lte thereafter of which a fresh notice will be given 
to the respondent, by means of a cau-e list, that the case 
is to be heard on a particular date. It is well known 
that cases in this Court are never heard on tbe date (or 
which they are noti6ed to be beard in the original notice 
which is sent to the respondent. What is expected of 
tbe respondent in response to that notice is that be 
should come and engage an advocate and file a vjkalat- 
nania so that it may be possible for tbe High Coort to 
give notice to that advocate of tbe actual date of tbe 
hearing of tbe appeal. Tbe cause list which is published 
is such a notice. If an appeal is heard without mention¬ 
ing it in the daily cause list, it cannot but be held that 
that appeal has been heard in the absence of tbe respon¬ 
dent wbo was not duly served. Similarly, if in tfaecause 
list the name of tbe advocate (or tbe respondent is not 
meotinned, it must amount to having issued a noliM 
without designating tbe person to whom tbe notioe is 
issued. Such a notice is incapable of being served, 
much less of being duly served within O. 41, R. 21. II 
in these circumstances the appeal is heard and decree 
passed, it can be said that the respondent was preven^ 
ed from appearing for sufficient cause, and he is entitled 
to get the ex parte decree set aside. [Paras 4 & 5] 

But under Art. 169, he has to apply for setting 
aside tbe ex parte decree within 30 days of hia kaow- 
ledge of the decree, where notioe of the appeal wm 
not duly served on him. Applicant, therefore, moat 
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show Ihftt be bad do knowledge o( the ex parte decree 
earlier (ban a date wUblo 30 days ot (be date on which 
he filed the applioalton, and i( be aatisfies that hta 
•pplijation ia withia that time, it muat be hold that 
his applioatlon is not barred by Article 169. [Para 5] 
Annotatlori: (*4t Com.) Civil P. O.t O. 41, R. 21; 
K. 4 and 10; (’42-Com.) Limitation Act, Art. 109, N. 4. 

B. N. Rai and K. K. Sinha — for Petitioner. 

Sar^'iw Prasad and Gunsslttrar Prasad — 

for Opposite Party. 

Order.—This is an application by the respon¬ 
dent for setting aside an ex parte decree passed 
by this Court on ist September 1917, allowing 
the appeal in his absence under the following 
circnmstances. 

[2] It appears that the respondent was served 
with the notice of appeal on 20th May 1947, 
intimating that the case was to be heard on 28 th 
July 1947, the notice being in the usual form. 
The respondent filed a vakalattiama executed 
in favour of Mr. K. K. Sinha, an advocate of 
this Court on 23rd July 1947. The appeal was 
listed on the list of ready cases, which under 
the rules is published every week, for the first 
time on llth of August 1947. In the weekly list 
of ready cases to be heard during the week 
-commencing 20th September 1947, which was 
published on 30th August 1947. this appeal was 
Again put down mentioning the name of Mr. K. K. 
Sinha as the advocate appearing for the res¬ 
pondent. It was also set down in the daily 
cause list of the cases to be beard on let Sep¬ 
tember 1947. The name of Mr. K. K. Sinha, as 
the advocate for the respondent was nob men¬ 
tioned in this list. The appeal was taken up for 
bearing on ist September 1947, and Ray J. 
before whom the case was listed, heard the 
Appeal and, as stated by him in the judgment, 
there was no appearance for the respondent. 
He allowed the appeal. ThiSApplication is made 
on behalf of thre respondent for setting aside 
the judgment and the decree passed by this 
Court on the ground that the respondent was 
prevented from appearing on the date on which 
the case was heard, because his advocate was 
not, in the circumstances already stated, served 
with the notice of the actual date of the hearing 
of the appeal. He also states in the aflQdavit 
filed by him that be had no knowledge of the 
£X parte decree passed by this Court before 16 th 
March 1948, when as stated by him, he was 
informed by one Babu Ramsaroop Kumar, Mokh- 
tar that the appeal pending before this Court 
had been allowed. The petitioner further states 
in bis affidavit, that thereafter he came to Patna 
and caused an enquiry to be made into the 
matter, and on inspection of the record be came 
to learn that his case was disposed of by tbis 
Court on 1st September 1947 and that there was 
no appearance on bis behalf. 


[3] Tho question which arises for decision is, 
as to w'hetbor, in the circumstances, it can be 
held that the notice of the appeal was not duly 
served upon him within the meaning of O. 41, 
R. 21, Civil P. C., and that of Art. 169, Limita- 
tion Act entitling him to file tbis application for 
setting aside tho ei parte decree within 80 days 
of the date of the knowledge of the decree alleged 
by him. There is a counter-aflidavit filed on bo. 
half of the opposite party stating that it is not 
correct that the petitioner did not know of this 
ex parte decree before I5tb March 1018. What is 
stated in the counter affidavit filed on behalf of 
the opiX)3ite party is tbis: 

“The applicant got knowledge of the result of tho 
appeal only a week after Ist September 19l7, and then 
applicant Jainarain Siugh approached Ibis deponent 
for a comproniiee which the deponent could not agree 
on the terms offered by him.” 

This statement is controverted by the petitioner 
by an affidavit in reply filed on his behalf. It 
states: , _ 

“The applicant Jainarnyan Singh never approached 
Laksbmi Prasad Agarwala for any purpose much less 
for a comprumiso at any time till today. 

Having considered the matter carefully. I am 
inclined to believe that the petitioner did not 
know of this ex parte decree before the date on 
which, he alleges, be came to know of it. Ob- 
viously there is no reason why if he had known 
of this ex parte decree earlier he would have 
delayed in moving this Court for setting aside the 
ex parte decree. It is clear that be did intend, 
and, did all that was required of him, to oppose 
tbis appeal by engaging Mr. K. K. Sinha as his 
advocate to represent him in this Court. It can¬ 
not be said that be was not interested in opposing 
tbis appeal and that this application for having 
that ex parte decree set aside is only an after¬ 
thought. 

[ 4 ] The question, however, remains as to whe¬ 
ther he can have 30 days for making this applioa- 
tion from the date of knowledge of the decree 
as contemplated by Art. 169, Limitation Act, I 
have no doubt that the ground on which he is 
seeking this ex parte decree to be set aside is 
good ground, and I am satisfied that he w^ pre- 
vented from contesting the appeal for a aumcienfc 

reason. 

C6] Mr. Sarjoo Prasad appearing for the oppo¬ 
site party has strongly contended that if the 
application is to be allowed on the ground that 
the applicant has satisfied the Court that he was 
prevented by sufficient cause from appearing 
when the appeal was called up for hearing, he is 
not entitled to have the decree set aside within 
80 days from the date of his knowledge of the 
ex parte decree but be ia entitled to do so 
within 30 days of the date of the decree. HiS 
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argument is based on the language used in Art. 169, 
Limitation Act which runs thus: 

“For the re hearing Thirty The date of the decree 

of an appeal heard days. in appeal or, where 

ex parfe notice of the appeal 

was not duly served, 
when the applicant 
has knowledge of the 
decree.” 

It is clear that the clause "when the appli¬ 
cant has knowledge of the decree" has referenso 
only to clause ‘‘where notices of the appeal was 
not duly served." In the other case, namely, 
when the respondent is prevented by sufficient 
cause from appearing, his application, it is con¬ 
tended, must be within 30 days from the date of 
the decree. In the circumstances of the present 
case, I am inclined to take the view that this 
application is founded upon the ground that the 
notice of the appeal was not duly served. Regard 
being had to the rules and practice of the Court 
on the subject, it seems clear that the notice of 
the appeal pending before this Court which is 
issued ordinarily is merely a notice that the ap¬ 
peal will be beard on the date mentioned in the 
original notice or on any date thereafter of which 
a fresh notice will be given to him, by means 
of a cause list, that the case is to be heard on a 
particular date. It is well known that cases in 
this Court are never heard on the date for wbi'jh 
they are notified to be heard in the original 
notice which is sent to the respondent. 'What is 
expected of the respondent in response to that 
notice is that he should come and engage an 
Advocate and file a vakalatnama so that it may 
be possible for this Court to give notice to that 
Advocate of the actual date of the hearing of the 
appeal. The cause list which is published is such 
a notice. If an appeal is heard without mention¬ 
ing it in the daily cause list, it cannot but be 
held that (hat appeal has been heard in the 
absence of the respondent who was not duly ser¬ 
ved. Similarly, if in the cause list the name of 
the Advocate for the respondent is not mentioned, 
it must amount to having issued a notice with¬ 
out designating the person to whom the notice is 
issued. Such a notice is incapable of being served, 
much less of being duly served. What happened 
in this case was that Mr. K. K. Sinha’s name 
was not mentioned in the cause list. He, there, 
fore, did not get any notice of the fact that the 
appeal in which he was engaged for the respon- 
dent was going to be heard on ist September 
1947. It is clear, therefore, that this appeal was 
heard ex parte as the notice of the appeal was 
not duly served on the respondent. The respon¬ 
dent in the present case, therefore, is entitled to 
show that he had no knowledge of the ex parte 
decree earlier than a date w’itbin SO days of the 
date on which he filed the application, and if he 


satisfies that his application is within that 
it mast be held that bia application is not barredi 
by Art. 169. I am eatisfied, as already atatedj 
that be did not know that his appeal was beard- 
ex parte and a decree was passed against him. 
earlier than 15tb March 1946. This applicatiem 
was filed on 23rd March 1948, and was, tber6fore» 
well within time. 

[6} In the result the application is allowed, 
the ex parte decree passed by this Court is sefc 
aside, and the appeal will be set down for bear¬ 
ing in due course. There will be no order as to 
coats in this case. 

B.G.D. Application allowed, 

A. I. R. (36) 1949 Patna 504 [C. N. 153.] 

Manohar Lall and Ramaswami JJ. 

Jagarnath Prasad Singh and others — Ap>, 
pellants v. Chhathu Sah and others — Respon¬ 
dents, 

A. F. A. D. No. 1851 of 1945, Decided on 20tb Janti' 
ary 1948. from decree of Addi. Sub*Judge, Motiberi, 
D/- 12lh September 1945. 

T. P. Act (1882), S. 54—Oral sale by mortgagor 
of property mortgaged, to usufructuary mortgagee 
in possession, passes title. 

Oral sale by the mortgagor, to tbe nsufractoary 
mortgagee in pos?ees:on of tbe property mortgaged, 
for Rs. 96 passes title to tbe usufroctuary mortgagee: 

A. I R. (15) 1928 All. 726 (F.B.), D\$scni.\ A. I. R. (24> 
1937 Pat. 178, Foil] A. I. R. (32) 1945 P. 0. 74, 
Disling. [Para 2} 

Annotation: (’45-Com.) T. P. Act, S. 64 N. 21. 

L. K. Jha and J. N. Sahai—iot Appellants. 

D. N. Varma and C. S. Prasad—for Respondents. 

Manohar Lall J-This appeal by the de- 

fendauts first party has been referred to a Divi¬ 
sion Bench for decision by Jafar Imam J. Tbe 
principal question for decision is whether aia 
oral sale by a mortgagor to the usufructuary 
mortgagee passes''title. 

[2] It is unneoeesary to state the facts beyond 
this that on 9th June 1933, tbe defendants second 
party executed a registered zarpesbgi bond in 
favour of defendants third party for Bs. 61 
and put them in possession. On 9 th February 
1935. the defendants second party made an oraij 
transfer to defendants third party for Bs. 06 of! 
tbe same lands—out of the consideration, Bs. 61' 
was set c£f towards the zarpesbgi amount and 
balance was made over to tbe mortgagor ven¬ 
dors. It is argued that this oral sale did not 
pass any title to defendants third party be¬ 
cause they should have taken a registered instru¬ 
ment. Attention was drawn to S. 54, Transfer of 
Property Act and to tbe decision of tbe Allaha¬ 
bad High Court in Sohan Lai v. Mohan Lai, 

60 ALL. S86: (a. I. R. (16) 1928 ALL. 726 F. B.l 
But there is a direct contrary decision of a 
D ivision Bench of this Coufc reported in Pheku 
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ifian V. Syed Ali, 16 Pat. 7T9: (A. I. B. (34) 
lOaT Fat. 178), where it has been bold that 
lin oiroumatanoee aimilar to thoee that exist in 
the present case, title will paaa by the oral sale 
in favonr of the usufructuary mortgagee in 
poaseaeioD. Mr. Jha invited ua to bold that this 
deoiaion was orroneous in law in osmucb as the 
decision of the Full Bench of (be Allahabad 
High Court was approved by the Privy Coonoil 
in Go^ind Bam v. Madan Gopal, 49 O. w. N. 
S19; (A. I. R. (32) 1945 p. C. 74). But having 
perused the judgment of their Lordshipa in 
that case, we do not find any indication that 
they approved of the correctness of the deoi* 
sion of the Allahabad High Court. For these 
reasons, we are bound to follow the decision of 
the Division Bench of this Court and decide this 
point adversely to the appellants. The plaintiffs 
derived their title by a registered sale deed from 
the defendants third party on 9th July 1940. 
That title is thus complete and cannot be ques> 
tioned. 

(3) The other point raised by Mr. Jha was 
that the Courts below were wrong in bolding 
that the defendants ffrst party were purchasers 
of the same land in execution of a money decree 
whereas it should have been held that the suit 
NO. 996 of 1936 which was for recovery of 
arrears of rent for 1340 to 1346 Pasli resulted 
in a rent decree. But having perused the facta 
found at p. 11 of the judgment, it is clear that 
the suit was for recovery of rent of 17 bighas 
odd for the year 1340 and for a lesser area in 
the following three years, and that the other 
oo-fibarer who was interested in the remain¬ 
ing portion of 17 bighas odd was not included 
as a pro forma defendant. The Courts below, 
therefore, have rightly held that the decree was 
not a rent decree but a money decree, and the 
sale in execution thereof merely passed to the 
appellants the right, title and interest of the 
judgment- debtor. 

[ 4 ] The appeal most, therefore, be decided 
against the appellants and is hereby dismiseed 
with costs. 

Bamaswami J.—I agree. 

« Appeal dismissed. 


A. I- R- (36) 1949 Patna 605 [C. N, 164.] 
Imam and Ramaswami JJ. 

J3am Khelatoan Singh and others — Appel¬ 
lants V. Bamnandan Prasad Singh and others 
_ Bespondents. 

A F. A. D. No. 798 of 1945, Decided on 22od Feb* 
Toary 1949, from deoistoa of Addl. Bob Jadge, 
Mooghyr, D/- 13lh February 1945. 

(a) Limitation Act (1908). S. 19- Acknowledg¬ 
ment by mortgagor of prior mortgage does not bmd 
puisne mortgagee prior to acknowledgment. 


Ad acknowltdgmont of a mortgager iu favour of Qi«i 
roortgiget* woulJ not operate agaiu^t 0 C;:ODd iiiortga'.{ee 
whose title originated b foro tko acknowKdgment LuJ 
beenpKeo. IC L J. 837; (IHU3) 1 De. (i. J. A H 1'2'J; 
A. I. R (29) 19*2 r. C, 67 and A. 1. R. (31) 1917 AH. 
71 (I' ll ), on. (Para 3) 

Annotation; (’42 Cora.) Lirailation A ’t, S 19 N. 3.'i. 

(b) Limitation Act (1903^, Art. 132 — Suspensioix 
or revival ol cause ol action -- Mortgagee taking 
conveyance of property other than mortgaged in 
satisfaction ol his mortgage— Conveyance proving 
inoperative and mortgagee dispossessed— Suit on 
mortgage - Limitation— No fresh cause of action 
from date of dispossession - Panics cannot alter 
starling point of limitation by agreement. 

The parties canoot waive tbe slatuto by ugreemcni. 
Ad agreemeDt by a person against whom a cause of 
aotiOQ has arisen that be would not take advantage of 
tbe statute cannot afTcct its operation on the original 
cause of action unlc?B such agreemeot constitutes an 
ackoowledgmeDt of liability which tbe statute itself 
provides as an esoeption to tbe rule. [Para 6] 

A mortgaged profcrty X to B and subsequently X 
and y to C. Later B took a conveyaros of property Y 
in sat sfactioo of bis claim. D was dispossessed in exe¬ 
cution of the mortgage decree obtained by C. Iu a suit 
by B to enforce bis mortgage bond claiming that 
according to the terms of the sale d<cd he w.^3 entitled 
to enforce tho mortgage bond bhculd any defect bo 
discovered in the properties con\eyed: 

Held that no fiesb cause of action arose as soon as 
B was dispossessed in execution of the mortga£:e decree 
and tbe period of limitation could not be computed 
under Art. 132 from that date. Tbe breach of condition 
of the sale deed did not have the efiect of exteuding 
the period of limitation for enforeiog B's mortgage : 
6 M. I. A. 48 (P. C.l; 4 Beng. L R. 101 (F B); A. I.R. 
(21) 1934 All. 661 ; 36 Cal. 920 and 33 Cal. 512. 
Bel. on. [Paras 5 and C] 

Annotation : (’42*Cotn.) Limitation Act, Art, 132, 
N. 25. 

(c) Transfer of Property Act (1882), S. 58 —Speci¬ 

fic immovable property—Conveyance of property 
other than mortgaged to mortgagee in satisfaction 
of his mortgage—Stipulation that properties should 
be sold in lieu of compensation if vendee suffered 
loss_But property not specified — Vendee dispos¬ 

sessed -Stipulation held did not create mortgage. 

A sale deed of property r executed io favour of a 
mortgagee by the ra:)rtgagor in satisfactioD of his 
mortgage over properly X contained the following sti¬ 
pulation t “I furiher stipulate that in case any flaw or 
defect as a result of any act of me the exocotant, is 
discovered and proved in the said vended property as a 
result whereof the said vendee is put to any loss in 
respect of the vended property, then tbe mortgage 
lien under the mortgage bond and the aforesaid hand- 
note, in satisfaction of which debt this deed of sale is 
executed, shall affect this deed of sale also. The said 
vendee has and shall have the right to institute a suit 
in competent Court in respect of the mortgage bond 
and the aforesaid'handnoles and realise the entire 
amount aforesaid principal with simple and compound 
interest and costs in Court, from tbe person acd other 
assets and the entire movable end immovable propertiee 
of me the executant and all my heirs and representati¬ 
ves." Tbe vendee was dlsposses'ed in execntlon of a 
mortgage decree obtained by a puisne mortgagee : 

Held that as there was no provision that speolflo 
properties should be sold in lieu of oompensation. tho 
stiDulatiou could not be construed to create a fresh 
mortgage over properly X: A. I. R. (7) 1920 Mad. 650. 
Disling. tPara 7] 

Annotation ; ('45-Com,) T, P. Act, 6. 58 N. 9. 
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Patna Ram Khelawan v. Ramnandan Prasad (Ramaswami J.) 

75. N. R'xi ayid T. P. Sinhd —for Appellant?. 

Labiarayan Sinha, Shyivinandan Pd, Sxnha and 
A. N. Chatterji — for Reapoodents. 


Ramaswami J —The plaintitfs brought the 
suit alleging that on Uth May 1918 defendants Ist 
party had executed a simple mortgage bond in 
their favour for a sum of Rs. 221-8-0 with respect 
to properties mentioned in Sch. A of the plaint. 
On 27th February 1928, defendants Ist party exe¬ 
cuted a second mortgage bond in favour of defen¬ 
dants 2Qd party as regards properties covered 
m part by schs. A and B of the plaint. On l4th 
May 1929, the defendants lat party sold to the 
plaintiffs by registered kebala the properties 
described in Schedule B of the plaint. Out of 
the price of Bs. 600 a sum of Rs. 452.12-0 was 
aet off on account of the amount due on the 
mortgage bond of 1918 and the balance of Rupees 
147-4-0 was set off with respect to two hand- 
notes. In 1936 defendants 2nd party instituted a 
suit on their bond and obtained a mortgage 
decree. In execution of the decree defendants 
2Dd party purchased the properties described in 
Sch. B of the plaint. They obtained delivery 
of possession through Court, thus dispossessing 
the plaintiffs. The plaintiffs claimed that accor- 
ding to the terms of sale deed they were entitled 
to enforce the mortgage bond of 1918, should 
any defect be discovered in the properties con- 
veyed. The plaintiffs accordingly asked for a 
mortgage decree for a sum of Rs. 452-12-0 be¬ 
sides interest. Defendants ist party did not 
appear but defendants 2 nd party contested the 
suit on the ground that it was time-barred. The 
learned Munsif held that the plaintiffs were not 
entitled to a mortgage decree. But he pronoun¬ 
ced a money decree ex parte for the amount 
claimed against lat party defendants. 

[ 2 ] In appeal the learned Subordinate Judge 
held that the plaintiffs were alse entitled to a 
mortgage decree against the defendants. 

[3] On behalf of defendants 2nd party who 
have preferred this appeal learned advocate 
presented the argument that the Subordinate 
Judge was erroneous to hold that the suit was 
not barred by time. The Subordinate Judge con¬ 
sidered that by executing the sale deed of 14tb May 
1929 defendants 1st party had made acknowledg- 
ment which provided a fresh start for limitation; 
that defendants 2nd party were bound by the 
acknowledgment and had only a right to redeem 
as a subsequent mortgagee purchaser. The opin- 
ion of the Subordinate Judge is incorrect. In 
Surjiram Manvari v. Barhamdeo Prasad, i 
c. L. J. 8-37, Sir Asutosh Mookerjee hold that the 
acknowledgment of a mortgagor in favour of 
first mortgagee would not operate against second 
mortgagee whose title originated before the 
acknowledgment bad been given. He relied upon 


the observation of Lord Westuury in Bolding v. 
Lane, (1863) i De. G. J, & s. 132 : (32 L. J. Ob. 
219), where that eminent Judge in reversing 
the decision of Yice-Gbancellor Stuart to the 
effect that an acknowledgment by a mortgagor 
in favour of the first mortgagee operates as 
against a second mortgagee whose title originat¬ 
ed before the acknowledgment was given re¬ 
marked as follows: 

“This decifiioQ leads to very extraordinary and 
alarming consequences. If it be well founded, then ao- 
cording to the true intent and meaning of this Statute, 
the right of one man may be taken away by the act 
of another, If the second mortgagee be in possession, 
nod the first mortgagee seeks to recover his pripoipal 
and arrears of interest for twenty years by a suit for 
foreclosure or sale, is the second mortgagee to be at 
liberty to plead or insist on this enactment? It is impoa- 
eible to deny bis right so to do. But according to this 
decision, if the first mortgagee obtains at any time the 
acknowledgment in writing of the mortgagor or his re- 
presoatative, the right of the second mortgagee Is de* 
feated, and all the arrears are recoverable against the 
second and subsequent mortgagees. That is to say. the 
mortgagor or bis representative, who may have no 
interest whatever in ibe lands (for the ultimate equity 
of redemption may not be worth one shilling), shall be 
enabled to charge the estate anew with any amount of 
arrears of interest as against the second and subsequent 
mortgagees. The Court Is bound by every principle of 
judicial interpretation to find, if possible, a oonstructioD 
of the statute which does not involve consequences so 
inconsistent with natural justice." 

In Bank of Upper India Ltd. v. R. H. Skin- 
ner, I. L. R. (1942) ALB. 660: (A. I. B. (29) 1943 
p. 0. 67), the Judicial Committee approved the 
judgment of SirAsutoah Mookerjee and held that 
S. 19 (1), Limitation Act would not apply in the 
case of a mortgage where the mortgagor’s written 
acknowledgment to the mortgagee was of a date 
subsequent to a transfer by the mortgagor of 
bis remaining interest in the property mortgaged 
to a third party. Again in Munshi Lat v, 
Hira Lai, A. I. R. (34) 1947 ALL. 74 : (I. L. B. 
(1947) ALL. ll). a Full Bench held that an ac¬ 
knowledgment given by a mortgagor in favour 
of a prior mortgagee did not preclude an inter¬ 
mediate mortgagee, whose title accrued before 
the acknowledgment was given, from relying on 
the Limitation Act as a bar. In my opinion, the 
section must be construed according to the 
principle enunciated in these decisions. It follows 
that in the present case the acknowledgment in 
the sale deed of 14th May 1929 would not operate 
against the defendants Qnd party in whose favoox 
defendants ist party had already executed a 
mortgage on a previous date. 

[4] On behalf of the respondents it was, how¬ 
ever, pointed out that in the sale deed of 14tb 
May 1929 there was a stipulation that if as a 
result of any fiaw or defect 

"the veudee was dispossessed of the whole or any part 
of the vended property, then in that case the executaM 
and all his heirs and representatives would be liable to 
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relurn ihe eoDsideittlon monej principal with interest 
at the rate of Ha. 3 3*0 per hundred rupees per month.*' 


There was a farther stipulation that 

*’Iq case of any flaw or defect dlsooTcred ani proved In 
thh vended property as a reeuU whereof tho vendee 
was put to any loss in respoot of the vended property, 
then the mortgage lien under the mortgage bond and 
the afor^id baudnotos. Id satisfaotion of which debt 
this deed of sale was executed, would afiect this deed 
of sale also;" 
that the 

“vendee has and shall have the right to institute a suit 
in competent Conct in respect of tho mortgage bond 
And the aforesaid banduote and realise the entire 
amount aforesaid principal with simple and compoond 
interest and co^t3 m Court, from the person and olbet 
assets and the entire movable and Immovable properties 
of the executant and all his represenlalives;*’ 

that 

"at that time no objection on the part of the executant 
or all bis representatives as regards the said bond and 
the bandnotes being time barred eball be tenable in 
•Couck.’* 

On the stipulations of the sale deed tho learned 
advocate on behalf of the respondents addressed 
a twofold argument. In the first place ho con- 
tended that since the plaintiffs had been dispos¬ 
sessed and the consideration had failed, a fresh 
cause of action arose under S. 65, Contract Act. 
XiOarned advocate maintained that tho original 
■mortgage bond of 1918 was revived and the 
period of limitation under Art. 133 would run 
Irom the date of dispossession of the plaintiffs. 
Reference was made to the dictum of the emi¬ 
nent Judge Asatosh Mookerjee in Surjirarn, 
Af firwari V. BctThamdeO Pd., 1 C. L. J. 337i 
that when a mortgagee took a conveyance of a 
portion of the mortgaged property in satisfaction 
of his claim and the conveyance subsequently 
proved to be inoperative, the mortgage debt was 
revived and could be enforced by suit and the 
period of limitation for such a suit would run 
from the date of the revival of the cause of ao. 
tion. But Harington J. considered it unnecessary 
to decide the question of limitation. Both the 
learned Judges concurred that the appeal should 
be allowed on the ground that the decree of the 
Subordinate Judge was illegal since it was not 
open to a mortgagee to throw the burden of the 
entire debt upon a portion only of the mortgag¬ 
ed property and release the remainder for the 
reason that it is subject to prior charges. But 
the dictum of Sir Asutosh Mookerjee does not 
appear to be correct, for it is inconsistent with 
the decision of the Judicial Committee in Soni 
Bam V, Kanhai Lai, 40 I. A. 74: (35 ALL 227, 
p o.) in which the appellant in 1907 instituted a suit 
for the redemption of a usufructuary mortgage 
made in 1842. In 1866 and 1867 the widow and 
daughter of the mortgagee executed deeds of sale 
of the mortgage interest which acknowledged the 
existence of the mortgage. For the period be¬ 
tween 1883 and 1898 there was under these deeds 


(sic) of sale a junction of the mortgagor and 
mortgagee interest in one person. Tho defen¬ 
dants to tho suit were tho eons of the mortgagee’s 
daughter. In holding that the suit was barred 
and that statutory time continued to run during 
tho period from 1833 to 1393, Sir John Kdgo 
observed : 

“In Ibis CASO the rij^ht to redeem tho mortgage of 2nd 
January 1343, accrued to tho mortgagors the iiioment 
the mortgage was executed, and the 60 years' petiod of 
limitation must be computed as having begun on 3rd 
Jsnuary 1343. There is nothing in Act XV [loj of 
1877 which would justify this Board In holding that, 
once that period of limitation had begun tu run in thia 
case, it could be suspendtd. Their Lordships consider 
that if they were to hold that, by reason of the fuUon 
of intiresla between 1333 anl 1833, the period of 
limitation was euspended, they would—tbis not being a 
suit to which the proviso t> S. 9 of Act X\ [15] of 1377 
appUcs-be deciding contrary to the express enactment 
of that section that ‘when once time has begun 
DO subsequent disability or inability to sue stops it’.” 

[6] On behalf of the respoedents the argument 
was addressed that a fresh cause of action arose 
as soon as they were dispossessed in execution 
of the mortgage decree. Under 8. G5, Contract 
Act, when an agreement is discovered to be void, 
any person who has received any advantage 
under such agreement is bound to restore it or to 
make compensation for it to the person from 
whom he received it. But such a case would fall 
within Art. 97 and the plaintiffs would be barred 
by time. In Bassu Kiiar v. Dhum Si^igh, 15 
I. A. 2ll: (11 ALL, 47 P. 0.), a debtor agreed to 
convey certain property to this creditor and to set 
off the debt against part of the consideration for 
the conveyance. A sale deed was executed, but a 
dispute arose as to whether it had been executed 
in accordance with the contract. Litigation was 
commenced by the debtor to enforce the agree- 
ment, and he w’as unsuccessful. The creditor 
then sued to recover the debt, and was met by 
the plea of limitation. The Judicial Committee 
held that the limitation began to run when the 
ac'reement became wholly ineffectual, and that 
fr'om that date, a fresh obligation was imposed 
upon the debtor under S. 65, Contract Act, to 
pay his debt: that such a case fell within Art. 97, 
Limitation Act and would be barred after three 
years from the date when the consideration 

failed. 

[6l For the respondents the extreme argu¬ 
ment was advanced that by the terms of the 
contract the mortgage bond of 1918 was 
due to the default of the appellants; and that the 
period of limitation should be computed under 
Art 132 from the date when respondents were 
dispossessed in execution of the mortgage decree. 
It is impossible to accept this argument. It was 
decided by the Judicial Committee so far back 
as 1849 in East India Co. v. Odit Charan Pal, 
6 M. I. A. 43 : (7 Moo. P. 0. 85). that if to an 
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action the statute of limitation is pleaded and 
proof is given that the action clearly commenced 
after the period of limitation bad expired, the 
defendant notwithstanding the existence of any 
agreement is entitled to a verdict In Kristo 
Komul Singh v. Huree Sirdar, 13 w. R. 44 : (4 
Beng. L. B. 101 F. B.), a Full Bench of the Cal. 
cutta High Court decided to the eame effect. In 
Jawahar Lai v. Malhnra Prasad, A. i. r. ( 21 ) 
1934 ALL. G 61 ; (57 ALL. 103 F. B.), King J. con¬ 
sidered that parties cannot by contract alter the 
statutory starling point of limitation, and that 
such a contract would be void. It is also well 
settled that there can be no estoppel against an 
Act of the Legislature : Jagatbandhu Saha v. 
Radhakrishna Pal, 36 Cal. 920: (4 I. c. 414) and 
Abdul Aziz v. Kanthu Mullik, 33 cal. 612 : {10 
I. C. 467). In my opinion the parties cannot 
waive the statute by agreement. An agreement 
by a person against whom a cause of action has 
arisen that be would not take advantage of the 
statute cannot affect its operation on the original 
cause of action unless such agreement constitutes 
an acknowledgment of liability which the statute 
itself provides as an exception to the rule. It is 
manifest that in the present case the breach of 
condition of the sale deed would not have the 
effect of eitendit3g the period of limitation for 
enforcing the mortgage bond of 1918. 

[7} For the respondents learned advocate 
lastly suggested that the indemnity clause of the 
sale deed of 1929 would itself constitute a mort- 
gage within the meaning of S. 68, T. P. Act. 
The relevant portion of the sale deed is to the 
following effect : 

“I further stipulate that In case any flaw or defect as 
a result of any act of me the executant, is discovered 
and proved in the said vended properly, as a resalt 
whereof tho said vendee is put to any loss in respect of 
the vended property, then the mortgage lien under the 
mortgage bond and the aforesaid handooto, in satisfac¬ 
tion of which debt this deed of sale is executed, shall 
affect this deed of sale also. The said vendee has and 
shall have the ri?bt to institute a suit in competent 
Court in respect of the mortgage bond and the aforesaid 
haodnotes and realise the entire amount aforesaid 
principal with simple and compound iuterest and costs 
in Court, from the person and other assets and the 
entire moveable and immovable properties of me the 
executant and all my heirs and repiesentatives.'' 

Learned advocate referred to Rarayanasamy 

Bao V. Ramasamy Naicker, A. I. R ( 7 ) 1920 

Had. 650 : (60 l. c. 6 II), in which an indemnity 

bond was executed by a vendor of immovable 

property in favour of the vendee which cove- 

nanted for the payment of compensation to the 

latter if be was deprived of possession and pro* 

vided for the sale of certain speciffc property to 

secure payment of compensation. The learned 

Judges held that there was a creation of mort- 

gage in respect of the property so specified, and 

that such mortgage bad priority over inter- 


mediate mortgages created at a time'wben there* 
was no debt by the vendor to the vendee. But 
the facts of the present case are diEferent. Tberej 
is no separate indemnity bond executed by the 
vendor nor is there provision that epecifio pro- 
perties should be sold in lieu of compensation if 
the vendee should suffer loss on account of any 
defect in the title to the properties conveyed. In 
my opinion the stipulation in the sale deed oannht 
be construed to create a fresh mortgage with 
respect to the properties in dispute. 

[8] Upon these grounds I would set aside th& 
decree of the learned Subordinate Judge and 
order that the plaintiffs should be granted only 
a money decree for the amount claimed against 
the defendants 1st party and the suit should be 
dismissed against the defendants 2 nd party who 
are entitled to costs throughout. 

[ 9 ] I should accordingly allow this appeal. 

Imam J_I agree. 

v.B.B. Appeal allowed. 


A. I. R. (36) 1949 Patna 508 [0. N. 166.] 
Manohar Lall and Mahabir Prasad JJ. 

Mahabirsingh — Appellant v. Bigan Sahtm 
and others — Respondents. 

A. F. A. D. No. 2326 of 1946, Decided on 17tb 
February 1949, from decision of Addl. Sub-Judge, 
BiiDcbi, D/- 17tb August 1946. 

Transfer of Property Act (1882), S. 58 (c) — Sale 
or mortgage by conditional sale — In order to con¬ 
stitute a mortgage by conditional sale there must 
be ostensible sale on any of the three conditions 
specified in S. 58 (c) — Deed providing that if the 
vendor paid back consideration from his private 
fund within certain date he would be entitled to 
take back properly sold — In case vendee obi'ccts 
vendor to deposit amount in Government treasury 
and to take back possession after notice to vendee 
through Court — Vendee not allowed to transfer 
property during period of conditional sale —In case 
of vendor's failure to pay back consideration with¬ 
in prescribed period vendee to have full rights in 
property — Held on construction that it was a 
mortgage by conditional sale and not an out and 
out sale with condition of repurchase: A. I. R. (26) 
1939 All. 713; 22 All. 149 P. C.; A. I. K. (3) 1916 P. C. 
49 and 12 AU. 387 (P. C ), Ref. [Paras 7, 9) 

Annotation: (’44 *Coid.) T. P. Act, S. 53, N. 33. 

N.K. Pd. If — for Appellant. 

B. C. De and /. il. Qhosh — for Respoudeuts. 

Manohar Lall J.—The decision of this appeal 
by the plaiotiff depends upon the proper oon* 
strucliion of a document, viz., whether it should 
be construed as a sale out and out with an op¬ 
tion of re-purchase b> the vendor, or whether it 
is a mortgage by conditional sale. A large num¬ 
ber of cases have been cited before us, but in 
truth, the question depends upon the constrno- 
ticn of the document itself though assistance 
may be sought from the observation made by 
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ibeir Ijordsbipa of the Judioial Committee vrbeD 
^ODStroiDg similar documents. 

[91 The document itself coutains these impor- 
iant provisions: 

(1) It has been etipalated as a condition of sale be¬ 
tween me, the executant, and the veudee that if 1 
shall wish to repay the said eooaideration money after 
arranging for the same from my private fund within 
16tb September 1943 to the said vendee and take back 
the said vended share in that event the said vendee or 
her heirs and representatives shall take back the con¬ 
sideration amount without any objection and shall 
return the vended share and the deed of conditional 
sale, and shall not raise any objection thereto. 

(2) If the vendee or her heirs and representatives 
raise any objeotiou, in that case I shnll be competent 
to deposit Rs. 300 in the Government Treasury in the 
district of Palamau and shall inform the said veudee 
or bet representatives by means of a notice from the 
•Court and shall enter into possession and occupation 
of my said vended share. 

(3) The said vendee or her heirs and representatives 
fihall not be entitled to enter into any transaction 
whatsoever directly and indirectly and transfer or en- 
oumber the said vended share under any registered or 
unregistered deed within the period of the conditional 

(4*) I! I or my heirs fail to repay the consideration 
amount within the due date, in that event on 17th 
September 19-43 the said vendee shall have full rights 
and claims in respect of the said vended property. 

[3] In my opinion, these conditions in the 
document unmistakably point to the transaction 
tieing a mortgage by conditional sale. Tbe cases 
relied upon so strongly by Mr. De point to th© 
same conclusion. In Dishaji Lai v Banwari Lai, 
A. I. B. (96) 1939 ALL. 713 *. (185 I. C. 487), the 
learned Judges while considering the doGument 
before them laid stress upon a provision which 

ran as follows: ^ , .. 

•T the executant or my heirs and representatives 

flball*not pay the amount by transferring or hjpolhe- 
catinc tbe said bouse sold to any one for this purpose 
nor shall they transfer or hypothecate tbe property to 
any ono else for five years after taking it back on pay¬ 
ment of tbe amount of consideration.’ 

«nd observed that this restriction upon the exe¬ 
cutant in regard to her right to have the property 
retransferred to her within one year is also in¬ 
consistent with the relationship of mortgagor and 
mortgagee. In the present case, there is a con. 
verse condition, namely, that ■ the vendee is 
debarred from encumbering or transferring the 
property before 17th September 1943, tbe docu- 
ment was executed on 16th September 1940. This 
xestrietton is only consistent with the fact that 
the rights in the property still remained with the 
vendor. This view is further strengthened by 
the term at page 4 that if the vendor fails to 
repay the consideration money within tbe due 
date in that event on I7th September 1943, the 
vendee shall have full rights and claim in res¬ 
pect of the vended property. 

f4l Reliance was placed upon baM.i 

V. Bhagwan Din, 17 I. a. 98: (12 all. 387 


p. o.). In that case their Lordships had to cons, 
true two documents and held tliat the true 
construction therfof did not estublich the rela¬ 
tionship of mortgagor and mortgagee hotwfou 
the parties, but purported to be an absolute sale 
with a right to repurchass within ten years. 
Their Lordships observed ut p ige 102 that 

“in this case tho vendors did not stipuliito Uiat they 
should have a right to repurchase; but the venJeo as a 
matter of t;rice and kindness, stipulated that they 
should have that right.” 

The real test in such cases is that which was 
pointi’d out by the Lord Cuancellor in Al iersori 
v, IVhite, (1658-2 ne G. i J. 97 : G w. R. 212) 

referred to by their Lordships, viz. 

“In every euch ca=o tho qoe-tion i3, what upon .a fair 
oonstruotion is the meaniDg of the instruments? H* re 
the first instrument was on the face of it an ab-oluto 
conveyance; tbo second gave a ri^ht to repurchaso on 
payment nit of what Bhould be due. but of tbo full 
amount of the purchase money of £ 47:49.” 

1 cannot see how this case helps the appellant. 

[6l Jhanda Singh v. Waheduddtn, 43 i. A. 
284 : (A. I. R. (3) 1916 P. C 49), w'fts ftlso cited by 
Mr. De. In this case, their Lordships again re¬ 
ferred with approval to Allerson v. White. (1868- 

2 De G. & J. 97 ; G W. R. 242) and to tbo case 
of Manchester, Sheffield avd Liucolnshire 
By. Co. V. Nori/i Central Wagon Co., (1833-13 
A. O. 654 : 68 L. J. ob. 219) and distinguished the 
case of Balktshen Das v. Legge, 27 I. A. 58 t 
(22 ALL. 149 P. C.) and thought that tbe case 
before them resembled the case of Bhagwan 
Sahai V. Bhagwan Din, 17 I. A. 98 : (12 all. 
387 P. C.). This case was really cited before us in 
order to show that tbe provisions in the agree¬ 
ment of sale for a deposit in Court of the repur¬ 
chase price do not necessarily show an intention 
to mortgage, as is said in the head-note; but on 
a perusal of the judgment of their Lordships at 
page 239 it appears that this part of the head- 
note is not correct, because their Lordships while 
referring to the conditions 

“iD the event of our refusal, they have power to deposit 
into the treasury attached to tbe Court tbe amount^ of 
tbe consideration In tbeaalo deed, and after, institution 
of a suit in Court to putohase their property again 

observed: „ . , ,u • 

“The wording of tbe first two lines leaves their 

meanioc somewhat obscure. They may mean to confer 

upon the vendors tbo right and power to make this 

deposit or they may possibly mean merely to state the 

fact that the vendors already possess this right and 

power, having derived them from a source external to 

tbe agreement itself.” 

It may be observed that tbs term in that case 
was a statement on behalf of the vendors and 
gave the' vendors powers to institute a suit to 
purchase the property (italicised by me). I 
do not find any such condition in the present 
case, and tho condition referred to by me above 
in the present case is absolutely clear and un- 
ambiguous. I cannot conceive of any other way 
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in \Thich a deposit can be made in the Court, 
and then a notice issued to the vendees unless 
the deposit is made under S. 83, T. P. Act. 

[6] The present case more closely resembles 
BaJkishen Das v. Legge, 27 1. A. 58 : (22 ALL. 
149 P. C.) ^vhere Lord Davey after referring to 
the condition in the ikrarnama that if the ban. 
kers object to receive the money and relinquish 
the property the vendor may deposit the amount 
in the treasury by virtue of this agreement and 
obtain possession over the ilaka observed at 
page 68 : 

“This provision at once suggests a reference to Be- 
guiatloD I [1] of 1798 as being in the opinion of the 
parties applicable to the case. It was not suggested 
tbat there was any other statutory provision or prac¬ 
tice by which such deposit could be made by virtue of 
the agreement alone, without the intervention of the 
Court, in a suit for the purpose, while on the other 
band the words exactly describe the procedure under 
the Regulation.” 

It may also be observed tbat in this case the 
term yvas tbat the vendor can deposit the 
amount in the treasury and obtain possession* 
This condition is different from the oonditions 
in the document in Jhanda Singh v. Wahi. 
duddin, 49 I. a. 284 : (A. I. R. (3) 1916 P. O. 49) 
where, as already observed, the vendee stipulated 
that after the deposit into the treasury attached 
to the Court and after the institution of the suit 
in Court the vendors can repurchase the pro. 
perty again. It will also be observed that 
there was no condition in the term of the docu¬ 
ment of giving a notice to the vendee, suggesting 
tbat the parties had not contemplated the pro¬ 
visions of S. 83, T. P, Aot. 

[7] The further condition in the document 
tbat the vendor shall repay the consideration 
also suggests to me tbat in this case it was not a 
case of out and out sale. Mr. De argued that 
the vendor was to pay only the amount of the 
consideration and not the interests thereupon, 
and therefore this should be taken to be out and 
out sale with an option of repurchase. There is 
some force in this argument but the interest 
may have been omitted because the vendee was 
put in possession, and therefore, the transaction 
is like that of a usufructuary mortgage. 

[8] For these reasons, I am satisfied that the 
view taken by the Courts below was incorrect. 
I would allow the appeal and decree the suit 
with costs in all the Courts. 

[9] Mahabir Prasad J.—I agree. I wish to 
add just this. Regard being bad to the defini. 
tion of a “mortgage by conditional aale,“ as 
given in S. 68 (c), T. P. Act, it appears to me 
tbat when the transaction is evidenced by one 
document, as in the present case, the question 
whether the transaction is a sale with a condi* 
tion of repurchase can hardly arise. The mort¬ 


gagor must ostensibly sell the property in 
question on any of the three oonditions mention, 
ed in S. 68 (c) of the Act. One of the oonditions 
is “that on such payment bsing made the buyer 
shall transfer the property to the seller.’* The 
document must in every case be ostensibly a 
document of sale. It is for the reason tbat it 
has a condition tbat the property has to be 
“transferred” to the seller on repayment of the 
purchase price i.e., the condition of repurchase 
the document evidenciag such a transaction be- 
comes a document of a “mortgage by conditional 
sale.” Apart from other considerations already 
dealt with by my brother Manobar Lall, the do¬ 
cument is completely covered by tbe definition 
of a mortgage by conditional sale, and cannot 
but be held that tbe transaction evidenced by this- 
document was a mortgage and not a sale. 

E.S. Appeal allowed. 


A. I. R,(36) 1949 Patna 510 [C. N. 166.] 
Manohar Lall and Meredith JJ. 

Pardip Singh and others — Appellants v. 
Bam Sunder Singh and others — Bespondents. 

Lettere Patent Appeal No. 6 of 1946, Decided on let 
February 1949, * from judgment of Dae J., D/* 23rd 
January 1946. 

Civil P. C. (1908), S. 11 — Rent suit — Decision 
confined to relationship of landlord and tenant and 
question of title gone into incidentally — Decision 
not to operate as res judicata on question ot title — 
Decision in rent suit having do reference to years 
in suit but stating generally that relationship of 
landlord and tenant never existed—Decision is res 
judicata on the point. 

Tbe decision in a rent suit is not res judicata on the 
question o( title uqUbs tbe guestionof titlebad tobe deci¬ 
ded, was expressly raised and was expresslj decided be¬ 
tween the parlies and io each case it is necessary to 
examine carefully tbe decision in the rent salt before 
anyi opinion can be formed as to whether it operates as 
res judicata on tbe question of title or not. Ordinarily 
the decision would be res judicata only with regard to 
the existence of the relationship of landlord and tenant. 
Where tbe decision was expressly conhoed to the rela¬ 
tionship of landlord and tenant, and tbe question of 
title was gone into only incidentally In order to decide 
tbe other qnestion the decision is not res judicata on 
tbe question of title. Tbe principle of res judicata can¬ 
not be whittled down, and tbe decision of the Rent 
Court would be undoubtedly res judicata on the ques¬ 
tion as to whether tbe particular tenancy, wbiob was 
asserted, did or did not in fact exist. Where, however, 
there was a clear decision that it did not exist, and that 
decision had no reference at all to the years in enit and 
was a deoisioo generally, based on an examination of 
the entire position that the relationship of landlord 
and tenant bad never existed, it is res ^udteafa on that 
point; Case law referred. [Paras 3 and 4} 

Annotation : (’44-Com.) C. P. C., 8. 11, N. 14. 

P. i2. Dus and Ramanugrah Prasad —for Appellants* 

L. E. JhOt Prem Lall, 8. C. Sinha and 8. P. 

Srioasfava—for Respondents. 

Meredith J.—This is an appeal by defendanta 
1st party, under the Letters Patent, from a 
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deoieion of Das J.. eitticg singly. Tha suit was 
for a declaration of title to and recovery of 
possession over 11 bighaa and odd of land in 
village Raghopur Diara. In this villaga there are 
three tavzis, of which we are concerned with 
11618. This tauzi is divided into four paffis of 
which one is called Sbeikhain Patti, which in 
turn is divided into Rari Sbeikhain and Chhoti 
Sheikhain. The plaintiffs and defendants second 
party are owners by purchase of the Cbhoti 
Sheikhain Patti, and defendants Ist party, defen- 
dants 3rd party and some of defendants 2nd 
party are the owners of Bari Sheikhain Patti. 
Two thousand bighas and odd accreted to the 
lands of the village some time about 1897, and, 
according to the plaintiffs, thereafter there was 
a partition, and the suit lands with others were 
allotted to the Chhoti Sheikhain Patti. According 
to the plaintiffs, these lands were settled with 
defendants ist patty on a rental of ns. 31.8 0 
some time thereafter. In 1993 the plaintiffs 
brought a rent suit (2760 of 1933) for the years 
1397 to 1340 against defendants 1 st party, who alle¬ 
ged in defence that there bad been no partition, 
but simply occupation of separate portions of the 
lands by mutual arrangement for convenience 
amongst the maliks, and accordingly they or 
their predeoesaors-in-interest had been in posses- 
Sion all along not as tenants, but as oo- sharer 
maliks. This suit failed. It was dismissed by the 
learned Munsif on the ground that no reUtioii. 
ship of landlord and tenant existed, and this 
decision was upheld in appeal on 20th November 
1935 . On 17th November 1938, the present title 
suit was brought for ejectment, based on the 
repudiation of the landlord’s title in the rent 

snit of 1933, A iu 1 • 

[ 2 ] The learned Munsif held that the plain¬ 
tiffs* case of partition and allotment of the lauds 
to their patti was correct, but he dismissed the 
suit as barred by res judicata and limitation. 
The learned Subordinate Judge on appeal agreed 
with the Munsif on the merits. He held that the 
rent suit decision was not res judicata on the 
question of title, and as the defendants’ posse^ 
Bion only became adverse when they denied their 
landlord’s title in 1988, and the suit was brought 
within 12 years of that date, there was no ques- 
tion of limitation. Accordingly he decreed the 
suit. This decision has been upheld in second ap. 
peal by Das J. The two points argued before 
him were with regard to res judicata and limi¬ 
tation, and upon both these points the learned 
Judge took the same view as the Subordinate 
Judge. The same two points have been argued 
before us in Letters Patent appeal. 

Cs] I agteQ with Das J.| on the point of res 
judicata, and, as he has examined the question 
exhaustively. I do not consider it necessary to 


add much to what he has said, or to refer to the 
numerous decisions cited by him. The legal 
position is, in my opinion, quite clear. Tbodeci- 
sion in a rent suit is not res judicata on the 
question of title unless the question of title had 
to be decided, was expressly raised, and was ex¬ 
pressly decided between the parlies and in each 
case it is necessary to examine carefully the 
decision iu the rent suit before any opinion can 
be formed as to whether it operates as res judi¬ 
cata on the question of title or not. Ordinarily 
the decision would be res judicata only with re- 
gard to the existence of the relationship of land¬ 
lord and tenant. The difference in the two classes 
of cases is very well illustrated in two Privy 
Council decisions, namely, Bahadoor Singh 
v.Mt. Lucho Koer, 12 I. A. 23; (11 oal. 30l r.c.), 
where it was bold that the decision was not res 
jxtdicata as the question of title had been gone 
into only incidentally and collaterally, and 
Badhamadhuh Boldar v. Manohar Mookerji, 
15 I. A. 97; (16 cal. 756 T.C.), where the question 
of title was directly decided in a rent suit, and 
the decision was held to be res judicata. In the 
present case I have carefully perused the deci- 
sions of the two Courts in the rent suit, and I find 
that the decision was expressly confined to the 
relationship of landlord and tenant, and the 
question of title was gone into only incidentally 
in order to decide the other question. The learned 
Subordinate Judge who heard the appeal has ex¬ 
pressly stated that the only point raised before 
him was whether the defendants held the rent 
claimed lands as tenants of the plaintiffs, and 

he winds up by saying; 

••Q^viog thua considered the facts and evidence in 
the case I bold that the plaintiffs failed to establish tho 
lelatioDsbip of landlord and tenant between them and 
the defendants.” 

It is also noteworthy that no attempt was made 
to decide the status of the defendants. There 
were three possibilities, namely, that the defen. 
dants were in possession as tenants, that they 
were in possession as co-sharer maliks, or that 
they were in possession as trespassers. The deci- 
sion was that they were nob tenants, but the 
question whether they were co-sharer maliks or 
trespassers was left entirely open, 

[ 4 ] I find myself unable, however, to agree 
with Das J.. on the question of limitation. The 
question of title being open, the Courts in the 
present case were free to decide whether the de- 
fendanla were in possession as co-sharer maliks 
or as trespassers. The decision of both the Munsif 
and the Subordinate Judge is that title lay ex¬ 
clusively with the plaintiffs after partition. The 
view that the defendants were in possession as 
eosharer maliks is, therefore, excluded, and there 
remains only the third alternative that they were in 
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possession as trespassers, and admittedly they had 
been in possession all alotg since soon after 1896, 
and the plo.intiffa had never been in direct poases- 
sion. The Courts below have sought to avoid this 
conclusion by bolding that the defendants were in 
possession as tenants, but that view was not open 
to them. They have proceeded on the assumption 
that the rent suit decision was res jvdicata only 
with regard to the non. existence of the relation¬ 
ship of landlord and tenant during the years in 
anit—1337 to 1340, and that it was open to them 
to hold that up to the time of that suit the rela¬ 
tionship of landlord and tenant existed. But it 
was nobody’s case that there w’as ever any 
tenancy except that put forward in the rent suit 
of 1933, and what they have done in effect is to 
bold that the decision in the rent suit, though 
res judicata with regard to the existence of this 
tenancy, was nevertheless wrong. That is just 
what it was not open to them to do. The princi¬ 
ple of res judicata cannot be w’bittled down, and 
the decision of the Kent Court is undoubtedly res 
judicata on the question as to whether the 
particular tenancy, which was asserted, did or 
did not in fact exist. There was a clear decision 
that it did not exist, and that decision bad no 
reference at all to the years in suit. It was a 
decision generally, based on an examination of 
the entire position since 1896 or 1897. It was a 
decision that the relationship of landlord and 
tenant had never existed, and, in my view, it is 
res judicata on that point. If authority be 
wanted, it is to be found m Dhairab Chandra 
V. Kadam BetA'a,.l8 0. L. J. 653 : (22 i. c. 28). 
I do not think anything to the contrary is laid 
down in Mrigendra Nath v. Krishna Chandra, 
33 C. L. J. 334 : (A. I. R. (8) 1921 Cal. 355) and 
Shyam Lall v. Brindaban, A. I. R. (li) 1924 
cal. 460 : (72 I. o. 665) because we do not know 
in those cases what were the exact issues, and 
what wore the allegations and the exact decisions 
in the previous suits. 

[6] The position, therefore, is this. The defen. 
dants have been in direct possession since abont 
1697. As a result of the rent suit, it must be held 
that they were not in possession as tenants. As 
a result of the present title suit, it must be held 
that they were not in possession as co.sharer 
maliks. There remains, therefore, only the third 
possibility, and they were undoubtedly in posses- 
eion as trespassers. As such no question of 
possession becoming adverse in 1933 arises. The 
plaintiffs are suing in ejectment, and they have 
to show' that they were in possession either 
directly or through tenants within 12 years of the 
suit. They have been unable to do so. On the 
contrary, it is quite clear that the defendants 
acquired title by adverse possession. 

[6l I would accordingly allow this appeal bat 


without costs, set aside the decision of Das J., 
and dismiss the suit without costs throughout. 

[7] Manohar Lall J, — I have come to the 
same conclusion. 

[8] The relevant facts have been sufficiently 
stated in the judgment of my learned brother. 

C9l The first contention of Mr. P. R. Das is 
that the decision in the former rent suit also 
decided the question of title between the parties, 
and in support of his contention that a decision 
in a rent suit even on the question of title will 
be 76$ judicata, be has taken us through every 
one of a largo number of authorities which have 
been noticed in the elaborate judgment of Das 
J. Having perused those authorities, I am in 
complete agreement with the view of Das J. 
taken by him in the judgment under appeal. 
That conclusion is supported by the two Privy 
Council decisions of Raja Run Bahadur Singh 
V. Mt. lAtchoo Koer, 12 i. A. 23:(ll cal. 301 P. O.) 
and Radhamadhub v. Monohur, 15 I. A. 97 : 
(l 5 Cal. 756 P. c.). The later cases of the Cal- 
oatta High Court, so strongly relied upon by 
Mr. Das before us, namely, Panchu Mandal v. 
Chandra Kant, 14 o. L. J. 220 : (12 I. c. 9), a 
case decided by Mookerjee J. sitting singly, 
Mrigendra Nath v. Krtshnachandra, 88 O.L.J. 
834 : (A. I. R. (8) 1921 Cal. 355) also decided by 
Mookerjee J., but in Division Bench where he 
was sitting as Acting Caief Justice, along with 
Fletcher J. and Shyam Lall v. Brindaban, 
A. I. R. (11) 1924 cal. 460 : (72 I. O. 656), do not 
support the extreme contention advanced by him 
that in every case it must be held that the ques¬ 
tion of title has been finally decided between the 
parties when it is found that the question of 
title has been somehow decided. In my opinion, 
the true rule which Is deduoible from an exa¬ 
mination of a large number of cases is that in 
every case the judgment in the earlier rent suit 
should be critically examined to find out whether 
the question of title was directly and substan¬ 
tially in issue between the parties and was de¬ 
cided, or whether that question was incidentally 
decided, always remembering that as a rule in a 
rent suit no issue is struck by the Court, but it 
has been repeatedly bold that it is not at all 
necessary that an issue should be formally raised. 
This conclusion was reached by Mookerjee J. 
even in Panchu Mandat’s case, (14 C. L. J. 220 : 
12 I. c. 9), a case which was so strongly relied 
upon before us. Having perused the judgment 
of Mr. Ibrahim, who decided the appeal in the 
earlier rent suit, I am satisfied that the only 
question which the learned District Judge decided 
was whether the relationship of landlord and 
tenant existed between the parties during thfl 
years in suit. It is true, he referred to the eyr 
dence on the question of the title of the plaintiff 
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'Where he claimed the rentolaimtd lands to 
have fallen into hia patti as a result of a parti* 
tion; but be ooneider^ that question only in order 
to fmd out whether he could believe the plain, 
tiff’s case that the lands in suit wore settled with 
the defendant as a tenant. As my learnel brother 
has ehown, a careful perusal of that judgment 
would ehow that the question of the private parti* 
tion and whether the disputed lands fell in the 
Chhoti Sheikhiiiii Paiti were incidentally gone 
into by the learned District Judge; but the de* 
cision actually given was confined to the point 
whether there was a relationship of landlord and 
tenant between the parties—this being the point 
eet out for decision by the learned District Judge 
when be begins the operative part of his jodg. 
ment. Das J. has reached the same conclusion, 
and in my opinion, that view is perfectly correct. 

flOl The second contention of Mr. Das is that 
if the question of title W'as rightly open to be 
raised in the present suit, in that event it should 
have been held that the present suit was barred 
by limitation, because it was instituted on I7th 
\ November 1933, more than 12 years after the 
^ate when the plaintiil was out of possession cl 
the lands in dispute. To this, the reply of the 
learned Advocate-General was that the defen. 
dant has not ever asserted a right to bold the 
lands by adverse possession, but only as a oo. 
sharer, and therefore, by the application of 
Art. 141, Limitation Act, the possession became 
adverse only when the defendant denied the 
title of the landlord in the earlier rent suit. 

[11] In my opinion, this question is easy of 
solution, as 1 am of the opinion that the decision 
in the earlier rent suit operated as res judicata 
on the character of the possession of the defen. 
dant over the lands in suit. The decision in the 
earlier rent suit amounted to a clear decision 
that the defendant was not a tenant of the 
plaintiff not only in the years in suit, but ever 
since 1697. The matter may have been entirely 
different if the plaintiff’s case was that tbe defen* 
dant was in possession as a tenant during the 
years in suit in the earlier rent suit on a dif* 
ferent kind of tenancy under which he was in 
possession before the period of the earlier rent 
suit. The plaintiff's case, however, was that the 
defendant has been in possession as a tenant from 
1897 onwards, and he did not allege any change of 
circumstances which led to the defendant's pos- 
sesalon under another tenancy on different terms 
during tbe years in suit in that rent suit. I 
would hold that the previous decision is res 
judicata upon the question of an earlier tenancy 
under the plaintiff. That question was no longer 
open to be freshly tried in tbe present suit. 

[12] I would draw attention to tbe case of 
Midnapur Zamindari Co.^ Ltd,'?, Jogendra 
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Kum.ir, 33 C. L. J. 136 : (a. I. a. (8) 1921 cal. 
760), not oiled at the bar, where Mookorjee 
Ag. C. J. and Fietcher J. made thess obser. 
vatioQS : 

'*A opoiate^ by estoppel u.*) regards all the 

6ndin^s which ure eeiooliul to sus'.ain iho julgmtnt. If, 
a3 was fttld by the Judicial Comtnitue in Soorjomon.’e 
V. Suddanand, 1. A. Sup. Vol 212 : (12 Bong. L. It. 
301), the (juGst on was rKhed by the pteadings and 
argued, if both parlies invoked theopiuiou cf the Court 
ibereupon, wo cannot come to the conclusion that tho 
judgment upon it wa? uUra vires, merely because aa 
issue was not framed which, sir)o:ly con-trued, embrac¬ 
ed tho whole of it; regaid must be had rather to the 
substance than to the form of action, which would by 
DO moans prevent tbe operation of lbs general law 
relating to res Judte^la. In the case before us, it is plain 
that in the previous suit for reut the root Question 
agitated bet.veen tho pirties was the true effect of tbe 
tenth paragraph of the compromise deocco. 

[13] Attention may also be drawn to a simi. 
lar view taken by James J. in ibe case of Fazi- 
lat Hussain v, Ramkhelawan^ a. i. R. ( 21 ) i93i 
rat, 232 : (147 l. C. 1055 ). In that case in a rent 
suit tbe parties went to trial on tbe issue of tho 
ownership of a house. It was held that tbe deci¬ 
sion 00 that question in a later suit was barred 
by tbe principle of res judicata. It will be found 
at page 28S that tbe question as to ownership of 
the house in 1925 having been decided against 
tbe plaintiff, the learned Judge observed that 
tbe evidence on which it is now sought to ba 
proved that tbe plaintiff was the owner of tho 
house cannot be accepted 

“because his case is that be is and has always beea 
proprietor of the house ; and no explanation has been 
glveo and no attempt has been made to show how, if 
he had been proprietor before, he had ceased to be pro¬ 
prietor in 1925." 

[ 14 ] Tbe root question which was agitated in 
the earlier rent suit was whether tbe defendant 
was a tenant of the plaintiff by reason of bis 
having been inducted on tbe land from 1897 as a 
tenant of tbe plaintiff, and not that tbe defen¬ 
dant was inducted on tbe land during the years 
in question in tbe earlier rent suit. 

[15] Attention may also be drawn to tbe case 
of Bhairab Chandra v. Kadam Bexoa^ 
18 0. L. J. 653 : (22 I. c. 28), where Jenkina 
G. J. observed, Mockerjeo J. agreeing, that in the 
case before them the relationship of landlord 
and tenant 

“does not exist and has not existed between the 
plaintiS and tbe defendant. It was so'decided in aa 
earlier suit of 1894." 

This is exactly tbe position.in the present case. 
In the earlier suit it was decided that any rela¬ 
tionship of landlord and tenant has not existed 
between tbe plaintiff and the defendant. 

[16] For these reasons, I am of the opinion 
that it should be held that the suit of the plain¬ 
tiff was barred by limitation, because the 
appropriate article to apply in a suit for eject- 
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ment i 3 Art. 142, Limitation Act. Even if, how¬ 
ever, it is conceded that Art. 144, Limitation 
Act. applies, then also the plaintiff’s suit is 
barred by limitation, because on the findings the 
possession of the defendant became adverse from 
the very date he entered into possession not as 
a tenant and also not as a co sharer, as on the 
findings in the present suit the relationship of 
the parties ceased to be that of co-sharers when 
the partition took place, and a separate patti was 
allotted to the plaintiff in which the lands in 
suit are situated. It is to be observed further 
that the plaintiff has not based his suit on the 
ground of eviction of bis co-sharer, but on the 
ground that the defendant has repudiated his 
title as a landlord, and therefore, by the rule of 
forfeiture Art. 143, Limitation Act should be 
applied. For these reasons, I am constrained to 
differ from the view taken by Das J. on the 
question of limitation. 

[ 17 ] Accordingly, I agree that the appeal must 
be allowed and the plaintiff’s suit must be dis¬ 
missed. Parties to bear their own costs in all the 

Courts, 

j) 2 , Appeal allowed* 


SlTA Komari V. Kamnath (Reuben J.) 


A. I. R. 
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Shearer and Reuben JJ. 

ML Sita Kumari and others — Appellants 
V. Bamnath Monia and another—Bespondeiits. 

A. F. A. O. No. 325 ol 1947, Decided on 4lh March 
1949, from order of Sub-Judge, Mongbyt, D/- 15tb 
September 1947. 

Civil P. C (1908), S. 148 -Decree direct'ng plain- 
tiil to deposit certain amount within certain time— 
Decree conlirmed in appeal when lime to make 
deposit had already expired— Appellate decree must 
be deemed to have given fresh starting point lor 
making deposit. 

Where a decree directing performance of an act with¬ 
in certain time is confirmed on appeal, a fresh starting 
point is not necessarily implied in such appellate decree 
but it is a matter for consideration in each case whe¬ 
ther it is implied or not. 

A decree for epeoific performance of a contract for 
Bale of land entitled the plaintifi to recover posaeasion 
on bis depositing certain amount within three months 
from the date of the decree. Tbe decree was confirmed 
in appeal by the defendant when the time specified foe 
making tbe deposit bad already expired: 

Held that thA case was one in which a fresh starting 
noiut was implied in the decree of the appelate Court: 
A 1 B tl2)13‘^5 Pat. 369, Foil] A. I. R. (14) 1927 
rat.’346, Dissent.-, Case law rejerred. [Para 4] 

Annotation : (’44 Com.) Civil P. C., 8. 148 N. 9 
Pt. 6. 

Ganesh Sharma and Medni Prasad Strigh 

_ lor Appellants. 

E. D. De — for EespondentB. 

Reuben J. — 0“ 29th November 1946 the 
Munsif of Jamui paEeed a decree for Bpecifio per. 


formance of a contract for the sale of land in¬ 
favour of the appellants. The decree says : 

“The plaintiffs will be entitled to recover posseseioa 
of the suit lands on their depositing Re. 800 in favour 
of defendant 2 within three months from the date ol 

this order.” 

The defendant appealed. On lat July 1946 th& 
appeal was dismissed and the Munsif’s decrea 
was confirmed. On 18th September 1946, the plain¬ 
tiffs deposited Rs. 800 and applied to the Court 
for delivery of possession over tbe land. This 
has been refused on the ground that the time for 
the making of the deposit ran from the date o£ 
the Munsif’s decree. Hence, this appeal. 

[2] The only question in this ease is whether 
the effect of the appellate decree is to give ^ 
fresh starting point to the period within which 
the deposit could be made. There is a conflict ol 
decisions on tbe point. A positive answer is indi¬ 
cated by Narichand v. Vithu, 19 Bom. 269; SaL- 
waji Balajirav v. Sakharlal, 89 Bom. 116 : 

(A. I. B. (1) 1914 Bom. 132) and Bupchand v. 
Shamshul Jehan, 11 ALL. 846 : (1889 A. w. N.. 
127) and a negative one by Jaggarnath Banda-^ 
V. Jokhu Tewari, 18 ALL. 223 : (1896 A. W. N. 
43 ), Bamasivami Kone v. Sundara Kona, 81 
Mad. 28 : (17 M. L. J. 495). Bhola Nath v. KantL 
Chundra, 25 cal. 311 : (i 0. W. N. 671) and 
Basanta Kumar v. Sm. Badha Bani, 26- 
C. W. N. 440 : (A. I. B. (9) 1922 Cab 329). 

[ 3 ] In my opinion tbe point is concluded so 
far as this Court is concerned by Gdbind Pro- 
sad V. Jugdip Sahay, 4 pat. 378 : (A. I. R. (WV 
1925 Pat. 369), in which in circumstances sub¬ 
stantially similar to those in tbe present case. 
Bucknill J. (Ross J. agreeing) held that an ap¬ 
pellate order of confirmation gave rise to a fresh 
period during which a deposit might be made. 
Their Lordships followed Satwaji Balajirav v. 
Sakharlal, 39 Bom. 175 : (A. I. R. (i) 1914 Bom^ 
132) and refused to follow Bamaswami Kone y*. 
Sundara Kone, 31 Mad. 28 : (17 M. L. J. 496). 

In Panchu Sahu v. Muhammad Yakub. 

A. 1. B. (14) 1927 pat. 845 : (7 Pat. 76), Mullick 
A. C. J. (Wort J. agreeing) baa spoken of thio 
finding as an obiter dictum. The ground given 
is that the decision proceeded on an applioationr 
of S. 14, Limitation Act. With tbe utmost res¬ 
pect, I would differ from this observation, and 
would assert to the contrary that the decision in^ 
Gohind Prasad v. Jugdip Sahay, 4 Pat. 878 : 

(A. I, R. (12) 1925 pat. 369), proceeded on the- 
finding that tbe appellate decree gave rise to a 
fresh starting point. In that case there 
obstacles in the way of tbe plaintiff, firstly, a 
deposit was not mads within two months ro 
the original decree, and secondly, 

made within two months of the appellate • 
Section 14 was applied only for getting ov 
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seooDd obetade, relianoe being placed for Ibis 
purpose oo a deposit for the same purpose made 
by the deoree-hoider's son within two months of 
the appellate decree. Therefore, the decision in 
Gohimi Praiad v. Jugdtp Suhay, 4 Pat. 378: 
(A. 1. R. (13) 1936 Pat. 369) is not otttsr and is 
binding on us. The case before the Acting C. J. 
and Uoss J., was on its facts distinguishable 
from Oo6»ni Prasad v. Jugdip Sahay, 4 Pat. 
878 : (a. I. R. (13) 1936 Pat. 369) and from the 
case before us. There the appeal was preferred 
by persons who bad to make the deposit in ques. 
tion. A finding that the api>ellate decree neces¬ 
sarily implies a fresh starting point would mean 
that the party liable to pay may get an exten. 
stOD of time by filing a frivolous apieal. Their 
liordships did not see any reason to encourage 
auoh appeals. Further, they pointed out that the 
view taken by the District Judge would mean 
that the plaintiff for no fault of his own would 
lose interest on the sum directed to be deposited 
by the original decree. Neither of these oonsi* 
derations arises here. 

[4] It seems to me that the correct view is 
that a fresh starting point is not necessarily 
implied in such an ap^iellate decree, and it is a 
matter for consideration in each case whether it 
is implied or not. When the appellate Court 
dealt with the case before us, the time limited 
by the Munsif had expired. It was open to the 
defendant to press this point, and to the appeb 
late Court to decide that, the time having ex¬ 
pired, it was not open to the plaintiffs to make 
the deposit and there was nothing before the 
appellate Court for decision. It was equally 
open to tbe appellate Court to dismiss tbe ap¬ 
peal and expressly extend tbe time for making 
tbe deposit. When the appellate Court refrained 
from following the first course, and confirmed 
the Munsif’s decree, what was its intention ? 
Surely it wanted to give tbe plaintiffs an effec. 
tive decree in their favour. If so, we are justi- 
• fied in bolding that the Court intended to 
exercise its power of extending tbe time for 
making the deposit, and incorporated in its 
decree tbe relevant provisions of tbe Munsif’s 
decree. That is to say, this is a case in which 
we must hold that a fresh starting point is im¬ 
plied in tbe decree of the appellate Coart. 

[6] Mr. Ganesh Sbarma has urged that we 
should bold that the decree of the Mnnsif bav- 
ing merged in the decree of tbe appellate Court, 
the time limited will run from the date of the 
appellate decree. This attractive line of reason- 
ing was followed in Rupchand v. Shamshul 
Jehan, 11 all. 346 : (1889 a. W. N. 127), but it 
is contrary to tbe principle enunciated in Panchu 
Sahu V. Muhammad Yakuba A. I. R. (14) 1927 
pat. 346 : (7 pat. 76) that the person liable to pay 
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should not be enabled to gain time by filing a 
frivolous appeal. 

(cl Mr. K. D. De has attempted to draw a 
distinction between matters arising in Ibo execu¬ 
tion of ft decree, and those relating to the failure 
to comply with a condition precedent prescribed 
in a decree. He urges that Bkup Indar v. Bijai 
Bahadur, 27 t. A. 203 : (23 ALL. It2 I’. C.). 
which was relied on in Satwaji Balajirav 
Sakhar Lai, 33 Bom. 175: (a. l r. (i) I9l4 Bom. 
132), which in its turn was followed in Gohiud 
Prasad v. Jugdip Sahay, i pat. :i7S : {.\. l. r. 
(J2) 1025 Pdt. 3C0), was a case of the first kind. 
This is 80 , but we are only concerned with the 
principle laid down in that case, viz., that the 
meaning of the appellate decree must bo ascer¬ 
tained by interpretation. In that case the appel¬ 
late decree did not expressly mention mesne 
profits but their Lordships of the Judicial Com¬ 
mittee held that this was implied and that tbe 
order carried all profits up to its own date. This 
principle seems also to have been accepted in 
Ramastvami Konc v. Sundara Koue, 31 Mad. 
28 : (17 M. Ij. j. 495), another case relied on by 
Mr. De. Their Lordships mentioned PatLoji v. 
Gauu, 15 Bom. 370, as bolding that an extension 
could only be effected expressly or impliedly 
by tbe appellate decree and concluded that it 
would be 

"going too far to bold that an appellate decree affiroi- 
iog an original decree has s» all cases the eflcct of 
enlarging the time limited." 

[7] On the above grounds, I would allow’ this 
appeal, set aside the order of the Courts below 
and direct that the petition of the plaintiffs be 
dealt with according to law. They will get their 
coats throughout. 

Shearer J. — I agree. 

E.S. Appeal allowed. 


A. I. R. (36) 1949 Patna S13 [C, N. 158.] 

Imam and Ramaswami JJ. 

Darheshwari Singh — Appellant v. Raghu- 
nath Pd. Singh and others — Respond^its. 

A, F. 0. D. No. 273 of 1945, Decided on 4th February 
1949, from decision of Addl. Sub*Jndge, Muzaffarpur, 
D/-18th August 1945. 

Hindu law—Joint family—Debts — Avyavahariha 
debt of father — T succeeding to B's property and 
selling it to A—Same property sold to S by 2? with¬ 
out title — S suing for possession — Suit dismissed 
with costs — Execution oi decree for costs — Joint 
family property of S and his son sold—Suit by son 
for declaration that sale was illegal and for posses¬ 
sion of his share—Costs incurred by S held were 
avyavaharika debt — Son’s share held could not be 
sold. 

In Hindu Jaw tbe doctrine of pious obligation on 
which the eon’s liability is based is not absolute, but it 
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is related to the nature and character ol the debt. Since 
the duty cast on the son is religious or moral, it is 
obvious the character of the debt should ba examined 
from the standpoint of morality and justice. [Para 4J 

T bavin'-' succeeded, as the nearest agnate, to the 
Dtoperty of 75 sold it to A who obtained possession there¬ 
of Subseouently S obtained a fraudulent and collusive 
sale deed of the same property from R who claimed to 
bo the daughter’s son cl 25 and sued A for recovery of 
possession. The suit -was dismissed with costs and m 
execution of the decree for costs the entire joint family 
property of S aud his son was sold and purchased by A. 
In a suit by the sou of S for a declaration that the 
auction sale was illegal and for recovery of possession o 
bis share, it was found that the claim of S m the suit 
filed by him was fraudulent and dishonest: 

Held that the costs incurred by S in prosecuting his 
suit were avyavahariha debt for which bis son was not 
liable and bis share could not be sold for payment of 
the decretal amount: Case law discussed, [I ara 15J 

a P Das Unrah Singh and Harinandan Singh 

—for Appellant* 

Prem hall and S. C. Mukherji-loz Respondents. 


Ramaawaml J. — In suit out of which 
this appeal arises the plaintiff alleged that Tejan 
Tewari as the nearest agnate has succeeded to 
the properties of one Bishundayal Tiwari; that 
on lllh December 1924 Tejan Tewan sold the 
properties to defendant 1, who obtained posses. 
Bion thereof. Several years after, that is on 
ist June 1933 Sarjug Prasad, the father of the 
plaintiff, obtained a fraudulent and C'Ollusivo sale 
deed from Ramphal Dubey who claimed to be 
the daughter’s son of Bishundeyal. Sarjug having 
failed to obtain possession brought a title suit 
against defendant 1 for recovery of posses¬ 
sion of the lands alleged to have been pur* 
chased. The Munsif granted a decree, but on 
appeal the District Judge set aside the decree. The 
High Court dismissed the second appeal and 
awarded costs amounting to Rs. 795, to d^fen- 
dant 1. In execution of the decree the entire joint 
family property was sold by the executing Court 
for a sum of RS. 325 and purchased by defen- 
dant 1. Defoodanb 2 filed an objection under 0^21. 
B. 90, Civil P. C., for setting aside the sale. The 
petition was dismissed, the sale was confirmed 
and dfefendinb 1 was granted dakJuildehant, 
The plaintiff brought the present suit alleging 
that the decree for costs was an immoral debt 
and the share of the plaintiff in the joint family 
property was not liable to be sold for paynaenfc 
thereof. The plaintiff prayed for a declaration 
that the auction sale was lUegal and sought 
recovery of pcssession of his share. In reply to 
the plaintiff’s claim, defendant 1 contended that 
the plaintiff was under a pious obligation to pay 
the decree for costs made against his father, and 
the entire joint family property was liable for 
the payment thereof. On these rival contentions. 

the Bubordinate Judge held that 

had based the previous suit on a deliberately 


false claim that the decree for costa was an 
avyavaharika debt and the plaintiff’s share in 
the joint family property was not liable to be 
sold in execution of the decree. The Subordinate 
Judge accordingly granted a decree to the plain¬ 
tiff declaring his title to half share in the family 
estate and for recovery of possession thereof. 

[2] Against this decree defendant 1 has insti¬ 
tuted this appeal. 

[3] On behalf of the appellant, Mr. G. P. Das 
concentrated his argument on the ground that 
Sarjug Prasad had bona fide prosecuted the 
previous title suit and that the decree for costs 
was not avyavahavika and the sons share in 
the family estate was validly sold in execution 

thereof. ^ 

[ 4 ] In Hindu law the doctrine of pious obliga- 

tion on which the son’s liability is based is not 
absolute, but is related to the nature and charac¬ 
ter of the debt. Since the duty cast on the son is 
religious or moral, it is obvious the character of 
the debt should be examined from the standpoint 
of morality and justice. In Chap. H, verse 47, 
Yajnavalkya lays down the exceptions to the 
general rule relating to the son’s liability to pay 
the father's debts. 

Mf+R. II 

"The son has not to pay in this world his father’s 
debt incurred for spirituous liquor, for graUScation of 
lust or in gBniblin^i nor & fine or wbftt rBtD&ins oDpaid 
of a toll; nor (shall he make good) Idle gUta." 

In his commentary on this verse, Vijnaneawara 

refers to the test of Ushanas which is; 

‘‘A fine or the balance of a fine, likewise a bribe or a 
toll or the balance of it are not to be paid by 'he son, 
neither shall ho discharge a debt uhich »5 not lawful. 

[ 5 ] This verse is attributed to Ushanas in 
Apararaka also (page Ci8, Anandasrama edition) 
but to Vyass in Vivadaratnakara (p. 68) and in 
Jagannatba (I. 6 203). 

[6] On the precise meaning of the term 
“avyavaharika” there has been much difference 
of opinion in the commentaries. 

[7] Apararka explains the phrase “na vyava- 
harikam” to mean "what is not just” 

p. 668) 

Smriti Chaudrika and Viramitrodaya explain it 

as "not due to wine” ^ Bal^; 

bhatta as "what was not used for the family 
^ Yivada Chintamoni as “what 

i 3 not admissible in law or under normal con¬ 
ditions” Reference may be 

made to Mandlik who translates it to mean 
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*'Dot pioper** anl to Colebrooke who translates it 
as "debt for a cause repugnant to good morals". 

[a] On the meaning ol tbo phrase there has 
been an equally great divergence of opinion in 
jodioial decisions. 

[9] In Durbar Ehacharv. Khachar Uarsur, 
89 Bom. 348 : (10 Bom. L. R. S97), the learned 
Judges held that it meant unusual or not sanc¬ 
tioned by law or custom"; (hat under the texts 
the son was not liable for debt which the father 
ought not, as a decent and respectable man, to 
have incurred; that he is only answerable for 
debts legitimately incurred by hia father and not 
for those attributable to his failings, follies or 
caprice. This interpretation was not approved in 
two later Bombay oases, Ramakrishna v. 
Narain, 40 Bom. 126 : (A. I. R. (2) 1915 Bom. 
980) and Hanmant Eashinaih v. Ganesh 
Annaji, 49 Bom. 612 : (A. I. R. (s) 1918 Bom, 13), 
In the Calcutta case, Chhakauri Mahton v. 
Ganga Prasad, 89 cal. 8G2 : (12 I. C. 600), 
Mooberjee J. also dissented from the earlier 
Bombay case and observed that it placed too res- 
tricked a construction upon the term "vyava- 
harika* and excluded debts for which the son 
might be held legitimately liable. On the other 
hand, the decision of the Madras High Court, 
Venugopala Naidu v. Ramai^adhan ChetiVx 37 
Mad. 458 : (A. I. B. (1) 1914 Mad. 654), appears to 
construe the phrase **avyavaharika” to an un¬ 
duly wide extent. In that case a Hindu father 
bad as a member of a devastana committee 
spent without due authority out of the funds of 
the devasthanam and was directed by the Court 
to pay costs out of his own private funds. The 
Madras Judges held that this constituted a debt 
which his sons and grandsons were under a pious 
oblfgatiOD to discharge. They observed that the 
expression *'avyavakarika debt" meant a debt 
which was nob supportable as valid by legal 
arguments and on which no right could be 
established in the creditor’s favour in a Court of 
justice. They quoted an observation from the 
previous Madras case— Natasayyan v. Ponnu- 
sami, 16 Mad. 99: (3 M. L. J. D—to the following 

"Upon any intelligible principle of.morality, a debt 
doe by the father by reason of bis having retained for 
himself money which he was bound to pay to another 
would be a debt of the most sacred obligation and for 
the non-discharge of which ponishment in a future 
might be expected to be indicted, if in any. 

[10] But in Toshanpal Singh v. District 
JudgBx Agra, 61 i. A. 350 : (a. I. R. (2l) 1934 
p. o. 938), the Judicial Committee drew a dis¬ 
tinction between the liability of a father for a 
civil debt and that for a criminal breach of trust 
and held that the son was liable to discharge the 
former debt but not the latter. In that case the 
father, who was secretary of a school committee, 


withdrew certain sums without authority and 
misappropriated them and in respect of certain 
sums withdrawn he failed to render an account. 
In the case of the former, the son was not held 
liable to discharge bis father’s debt, while in the 
case of the latter, he was held liable for tbo 
amount not prof'erly accounted for. 

[ll] In a later case Ueinraj v. Khem Chand, 
70 1. A. 171: (A.l u. (30) 1043 I*. 0. 112). the Judi¬ 
cial Committee approved Colebrooko’a translation 
of **av!/avaharika” as "debt for a cause repug- 
nant to good morals." Tbo Judicial Committee 
observed that the translation of Colebrooke 
made the nearest approach to tbe true concep. 
tion of the term as used in tbe Smriti text. In 
that case, a partition decree had been passed in 
terms of an award which bad allotted to Ilemraj 
among other items of a promissory note exe¬ 
cuted in favour of Danpal for monc-y which he 
had advanced to the promisors out of the family 
funds. Danpal did not file the promissory note 
in Court within seven days of the decree, as 
required by the award and when he did file it 
the promissory note had become time-barred. A 
subsequent suit by Ilemraj for the amount duo 
under the handnote was decreed against Danpal 
end the proceedings showed that tbo latter had 
allowed the promissory note to become time- 
barred by acting fraudulently towards Hemraj. 
On an application by Hemraj for execution of 
the decree by sale of the ancestral property in 
the bands of tbo respondents whose father had 
also died they objected that they w’erenob liable 
as the debt was created by "misconduct and 
stupidity” of their father. But the Judicial Com¬ 
mittee held that tbe father’s debt was at its 
inception a just and true debt and his subsequent 
dishonest conduct would not make it avyava’ * 
harika or render the shares of the son exempt 
from execution of the decree for payment of the 
debt. 

Ci2) In the present case, it Is maintained on 
behalf of the appellant that the claim of Sarjug 
in the previous title suit was not fraudulent or 
dishonest. But in my opinion, this contention is 
untenable. Both the oral and the circumstantial 
evidence conclusively indicates that tbe claim of 
Sarjug was deliberately fraudulent. Two wit- 
neeaes, P. W. 1 and p. W. 4, were examined on 
behalf of the plaintiff to show that at the time 
Sarjug made the purchase he had known that 
Bainpbal was not daughter’s son of Bishun 
Deyal, P. W. 1 stated that he told Sarjug that a 
kehala by Ramphal would be illegal and would 
not stand; but Sarjug replied that he was taking 
a haira. P. W. 3, Madhai Misra, stated that he 
dissuaded Sarjug from taking a kehala from 
Ramphal saying that it would lead to dispute. 
Sarjug, however, paid no attention to bis protest. 
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It is true that p. \V. 3 is a pnrohit of the plain- 
tiff and p. w. i bad figured as a defendant in a 
suit instituted by Darbeshwati Singh. But the 
oral evidence is supported by important circum¬ 
stances. D. W. 1 himself admitted that Bishun 
Deyal had no daughter and upon his death the 
property devolved on his son Ram Charan 
Tewari and then to his wife Mt. Murat Kuer, 
after whose death Lalji succeeded to it. After 
Lalji, Tejan succeeded and in 1924 the defendant 
purchased the property from him. D. W. 1 
admitted that in 1933 Sarjug obtainad a kebala 
from Ramphal, but he never came in possession 
of the property. In the next place, it is admitted 
that Sarjug was a co-sbarer landlord in Sonbarsa 
and Paharpur and his patti is contiguous to that 
of Bishun Dayal. This circumstance would also 
suggest that Sarjug had fully known that Bishun 
Deyal bad no daughter and that his properties 
w'ere in possession of his agnate. On behalf of 
the appellant, it was argued that in the previous 
title suit the plaintiff had succeeded in the Mun- 
sif’s Court and there was no finding either by 
the District Judge or by the High Court that 
the claim of Sarjug was deliberately false. But 
the question at present in issue was not debated 
or necessary to be decided in the previous suit. 
On the evidence adduced in the present case I 
am satisfied that before instituting the previous 
suit Sarjug knew that Bishun Dayal had no 
daughter and that Ramphal was not the latter's 
grandson, and that he bad no valid title to the 
properties conveyed by the kebala. In my opin¬ 
ion the Subordinate Judge correctly reached 
the finding that the claim of Sarjug in the title 
suit was fraudulent and dishonest. 

[13] On this conclusion of fact, the question 
•of law is whether the debt is avyavaharika and 
whether the. plaintiff's share in the joint family 
estate was validly sold in execution of the decree. 
On behalf of the appellant reference was made 
to Prayag Sahu v. Kasi Sahu, il 0. L. J. 699 : 
(06 I. c. 268 ), Chhakiuri Mahton v. Ganga 
Prasad, 39 cal. 8 G 2 : (12 l. C. 609) and Eama- 
subramania Pillay v. Sivakami Ammal, A.i R. 
(12) 1925 Mad. 841 : (90 I. C. 165). In the first 
case it was held that in a Mitaksbara family the 
sons were liable for the amount of cost decreed 
against their father, who was an unsuccessful 
party to a litigation. But the learned Judges 
did not find that the claim of the father was 
false or dishonest though they observed that* he 
might have been imprudent or ill advised. In 
the second case, a decree was obtained against 
the father on account of damage done to his 
crops by the obstruction of a channel from which 
the plaintiff was entitled to irrigate bis lands. 
Mookerjee J. held that it could not be said that 
the decree obtained against the father was due 


to an act of the judgment debtor which was » 
wanton interference with the rights of the decree* 
holder or that the liability imposed thereby on 
the judgment-debtor was an illegal or immoral 
debt. In the third case, a decree for mesne 
profits bad been passed against the father and 
in the execution thereof the shares of the eon in 
the joint family property were attached and 
sold. The learned Madras Judges held that the 
debt was not avyavaharika and the son’s shares 
in the joint.family property were liable for the 
debt. But all these cases must be distinguished 
for the reason that there was no finding that the 
debt incurred by the father was in its inception 
immoral or dishonest. 

[14] On the other hand there are authorities 
which establish that if tbe father’s claim was 
false or fraud’ulent, the decree for costa would be 
avyavaharika and sons would not be liable for 
payment thereof. In Ramaiengar v. Secy, of 
State. 20 M. L. J. 89: (4 I. C. 105), a Hindu father 
brought a suit in forma pauperis as next friend 
of one of his sons to establish bis adoption; and 
the suit was dismissed on the ground that the 
adoption set up was false with a direction that 
the father should pay the costs to Government. 
The learned Judges held that the liability to pay 
the costs was imposed as a penalty for the 
father’s misconduct in bringing a false case and 
the debt so incurred was tainted with immorality 
and that the eons were not bound to pay the 
same. Again in Mohammad All v. Jkao Lai, 
A. I. R. (16) 1928 oudb 10 : (106 I. O. 893), it WOS 
held by the Oudb Court following the Madras 
case that if a father based bis claim on false and 
on dishonest grounds, the sons were not liable to 
pay costs for which decrees were passed against 
the father. In that case Dayal bad sold to 
Sheikh Mohammad Ali a four annas share in 
village Cbaurasi out of the seven annas share in 
the possession of Mt. Menda and Mt. Dbann. 
Sheikh Mohammad Ali agreed to sue jointly 
with Dayal for the recovery of the entire seven 
annas share and was defraying expenses of the 
litigation. They brought the suit and eventually 
the claim was decreed by the Court. Six years 
later Diyal sued Sb. Mohammad Ali for posses¬ 
sion of a seven and half pies share which the 
latter had got under a compromise filed in the 
former suit. Dayal’s suit against Sh. Moham¬ 
mad Ali was based on the allegation that the 
sale deed executed by him in favour of Sh. 
Mohammad Ali was void as it was without con¬ 
sideration and an unconscionable transaction. 
Sheikh Mohammad Ali also brought a suit against 
Dayal for possession of a three annas four and 
half pies* share on the ground that he was 
entitled to a four annas share under the terms 
of the sale deed executed by Dayal, but had 
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obtained poasession over a seven and half pieV 
share only. Dayal's suit was dUmiasi^d, but 
6b. Mohammad Ali'a suit was decreed by the 
Ooarte. Ooate were awarded to Sb. Muhammad 
All against Dayal in both the suits. Sb. Mobam* 
mad All took oat execution of the decree for 
costs and attached an eight annas zamindari 
ebare to realise the decretal amount. Jbao Lai, 
eon of Dayal and Babu Lai. grandson of Dayal, 
then brought the present suit for a declaration 
that the zamindari share was not liable to attach* 
ment and sale in execulion of the decrees for 
costs obtained by 6b. Mohammad Ali against 
Dayal. The suit was dismissed by the first Court, 
t»ut decreed by the lower appellate Court on 
plaintiff's appeal. But the Oudh Judges dis¬ 
missed the appeal bolding that the debt was 
avyavaharika and the sons were not liable. 
Again, in Govindprasad v. Raghunathprasad, 
A. I. R. (26) 1939 BOm. 289: (l. D. R. (1939) BOm 
*33), a Full Bench held on similar facts that 
where a father in possession of properties to 
which he was not entitled disposed of tbe pro¬ 
perties ani deprived the rightful owner thereof, 
bis conduct was dishonest and the son was not 
liable for the debts arising out of such conduct. 
Dastly in Ijakshmiyuirasinihaynurti v. Venkala 
Jogisomayyajulu^ A, 1. R. (26) 1939 Mad. 928 : 
<187 I. O. 86i), a father in defending a suit on 
behalf of bis minor daughter had set op a false 
will and for that reason the Court ordered him 
personally to pay the cost of the plaintiff although 
he himself was not a party to the suit. The 
learned Judges held that though the father 
himself was not a party to the suit, such debt must 
be deemed to be a debt tainted with illegality 
or immorality for which the sons could not be 
held to be liable. 

[15] Applying the. ratio of these cases it is 
patent that the costs incurred by Sarjug in the 
present case in prosecuting the previous suit was 
avyuvaharikci debt for which the son is not 
liable and his share cannot be sold for payment 
of the decretal amount. 

[16] The respondents have filed a cross-objec¬ 
tion that even the share of the father is not 
liable to be sold in execution of tbe decree. This 
argument is unsound and cannot be supported by 
authority or principle. In Vishwanath Pd. v. 
Parkash Chandra, A. I. R. (22) 1935 ALD. 278 : 
<153 I. C 602), tbe proved facts were that the pro¬ 
perty was joint and ancestral, that tbe debt 
borrowed by the father had been borrowed for 
an immoral purpose and, therefore, tainted with 
illegality, that hence the son was in no way 
bound to pay such debt. But the learned Judges 
held that the father could not repudiate his liabi- 
lity to pay the amount which he borrowed and 
there was no bar against attachment of the 


father’s interest in the joint pro()orty in execu¬ 
tion of tbe decree which had been obtained 
against him. Reference may also bo made 
to tbe decision of (lie Judicial Committee ia 
Snpa< Singh v. Prodyot Kumar, 44 cal. 62i ; 
(A. I. R. (3) 1916 P. C. 220). In execution of 
a mortgage decree against the father of a 
joint Mitaksl ara family who alone was a party 
to the mortgage, the deerto and the execution 
proceedings, his two sons, the other members of 
the family objected that only one-third of a patni 
taluk forming the joint family property could bo 
sold, on tbe allegation that the debts in respect 
of which the decree bad been male were con. 
traded for illegal and immoral purposes and 
thereupon tbe order for sale was amended by 
adding the words “right, title and interest” of 
the judgment.debtor as indicating what was to 
be sold. In a suit by the sons to have it declared 
that only one third of the property passed by the 
sale the Judicial Committee affirmed the decree 
of the nigh Court that tbe proper construction 
of the order for sale, as amended, was that, if 
the plaintiffs succeeded in ostablishing that the 
debts had beeu incurred for immoral purposes, 
only one-third of tie property would be affected 
by the sale, while if they failed in that conten¬ 
tion the whole of the property would be held to 
have passed by tbe sale. 

[ 17 ] In the present case it ia impossible to 
accept tbe argument of the respondents that the 
father’s share is not liable for being sold in 
satisfaction of the decree. The cross-objection 
must therefore fail in this respect. 

[18] It was, however, urged on behalf of the 
respondent that tbe learned Subordinate Judge 
ought to have awarded him costa to the extent 
of half of his claim. The decree states “that the 
suit should be dismissed to the extent of half 
share with costs and pleader’s fee 6 per cent, and 
it be decreed to the extent of the remaining half 
but without coats.” It is manifest that this 
portion of the decree is improper and must be 
set aside. I would direct that the parties should 
bear their costs in the trial Court and in the 
Court of appeal. 

[19] Upon these grounds I would dismiss the 
appeal and the cross-objection sabjeot to the 
modification indicated above. 

Imam J. — I agree. 

v.R.B. Appeal and cross-objection dismissed* 

/ 
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SiNHA AND NaRAYAN JJ. 

Diirga Missir and another—Defendants — 

Appellants v. Earn Narain Lai and another 

— Plaintijffs — Bespondents, 

Second Appeal No. 1499 of 1947, Decided on 22Dd 
February 1949. 

Court-fees Act (1870), S. 7 (iv) (a) and (x) (c) — 
Defendant executing mokarrari deed in favour of 
plaintiff—But subsequently cancelling it and refu¬ 
sing to make over deed or to endorse registration 
receipt in favour of plaintiff — Consideration not 
passing from one party to other—Suit by plaintiff 
for declaration that he was entitled to get back 
registration receipt duly endorsed in his favour or 
deed itself—Suit held was governed by S. 7 (iv) (a) 
and not by S. 7 (x) (c)—Valuation put upon plaint 
by plaintiff held not arbitrary. 

The defendant executed a mokarrari deed in favour 
of the plaintiff in respect of a premium of Rs. 3,300 
and creating liability for payment of^Rs. 3 per year as 
rent. No consideration bad however passed from one 
party to tbe other. The defendant subsequently can¬ 
celled the deed but refused to make over tbe deed or 
to endorse tbe registration receipt in favour of tbe 
plaintiff. The plaintiff, tborefore, instituted tbe suit foe 
a declaration that he was entitled to get back the regis¬ 
tration receipt in respect of the deed duly endorsed in 
his favour or tbe deed itself. Xbe plaintiff valued tbe 
plaint at Rs. 150: 

Held that tbe court-fee is leviable on the plaint as 
framed and not on the plaint as it ought to be framed. 
The plaint as framed may or may not be well founded 
In law. But that is no criterion for exacting court-fees 
which are governed by a fiscal statute. Tbe present 
suit was not in form or in substanoe one for speciffc 
performance of a contract of lease, nor for possession 
of the property. It was a simple suit for recovery of tbe 
document. The suit was governed by S. 7 (iv) (a) and 
not by S. 7 (x) (c) and the valuation put by the plain¬ 
tiff was not arbitrary : 35 Cal. 202 (P. C), 10 p. B. 1871 
and A. I. R. (11) 1924 Lab. 439, Disfijij/.; 4 Cal. 322. 
Rel. on. [Para 3] 

Annotation: (44-Com) Court-fees Act S. 7 (iv) (a) 
N. 1 Pis. 2, 3. 

Raj K%$hore Frasad —for Appellants. 

Lakshmi Narain Sinha —for Respondents. 

The Qcvernment Advocate —for Revenue, 

Sinha J. — This is a courtfee matter rela. 
ting to coutt-fees on the plaint and on tbe 
memorandum of appeal to the lower appellate 
Court. The question of court-fees chargeable on 
tbe memorandum of second appeal to this Court 
has already been decided by the Taxing Officer, 
and court-fees paid accordingly. 

[ 2 ] It appears that tbe defendants-appellants 
had executed a mokarrari deed in favour of 
the plaintiffs-respondents, but subsequently can- 
celled it, and refused to make over the deed or 
to endorse the registration receipt in favour of 
the plaintiffs, so that they may be able to with¬ 
draw the registered document ftom the registra- 
tion office. Tbe plaintiffs, therefore, instituted 
the suit for a declaration that they were entitled 
to get back the registration receipt in respect of 
the mukarrari deed duly endorsed in their favour, 


A. LB; 

or the mukarrari deed itself. Tbe mukarrari 
deed was in respect of a premium of R9. 8,300 
and creating liability for payment of R0. 8 per 
year as rent. It appears from the judgments of 
the Courts below tbat the defendants had raised 
the question of the sufficiency of the court-feea 
and the maintainability of tbe suit in view of 
the provisions of 8 . 42, Specific Relief Act. The 
Court of first instance returned the plaint for 
presentation to tbe proper Court, taking the 
view that the valuation placed on the plaint was 
much too low, and that the plaint, if properly 
valued, would be beyond the pecuniary jurisdic¬ 
tion of tbe Court. But, on appeal, the learned 
District Judge held that tbe subject-matter of 
the suit was the document only, and not the 
property covered by the document. In tbat view 
of the matter, the appellate Court directed that 
the court-fee paid was sufficient on the basis 
that the suit related only to a document within 
the meaning of 8. 7 (iv) (a), Court-fees Act, tbe 
relevant portion of which runs as follows: 

“In suit for moveable property where tbe subjeet- 
roatter has no market value, as, for instance In tbe caso^ 
of documents relating to title." 

The suit was tried on that basis, and decreed. 
An appeal from that decision was dismissed by 
tbe lower appellate Court. In this Court, ou 
second appeal, the learned Stamp Reporter 
made a report to tbe effect tbat the plaint bad 
been valued at Rs. 150 only which was an arbi¬ 
trary valuation, and tbat the proper valuation 
should be the sum of Re. 3,800, the amount of 
premium promised to be paid, plus Rs. 8, tb& 
annual rent. According to tbe Stamp Reporter,, 
the suit fell within 8. 7 (x) (c), Court-fees Act,, 
tbat is to say, it was a suit for specific perfor¬ 
mance of a contract of lease liable for court-fees 
according to tbe aggregate amount of the fine or 
premium (if any) and of tbe rent agreed to be 
paid during the first year of the term. Reliance 
was placed by tbe Stamp Reporter on the cases 
of Chet Singh v. Mul Singh, 10 P. li. 1871, Phul 
Kumari v. Ghanshyam Misra, 35 I. A. 23 : 
(35 cal. 202 P. o.) and Faqir Ckand v. i?am 
Dutt, (A.I.R, ( 11 ) 1924 Lah. 439: (6 Dab. 75). Tbe 
learned Registrar as Taxing Officer accepted the 
report, and exacted court-fee from the appellants 
on that basis. 

[ 3 ] The question now is whether the parties 
to this litigation are liable to pay coart-fee on 
the basis adopted by the Stamp Reporter and 
accepted by the Taxing Officer in respect cf the 
plaint and the memorandum of appeal in the^ 
lower appellate Court. In my opinion, the view 
adopted in this Court as regards the court-fee 
leviable on tbe plaint and the memorandum of 
appeal is not correct. Court-fee is leviable on the 
plaint as framed, and noton tbe plaint as it ought 
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to be fraiced. The plaint as framed may or may 
not be well founded in law. But that is no crite* 
non for exacttug ocurt-fees which arc governed 
by a fiscal statute. It shonld be coted that the 
plaintiffs have admitted in their plaint that no 
consideration had passed till then in respect of 
the mukarrari deed in question. Even tbe forty* 
two rupees which was to be paid in cash, bad 
not been paid to the alleged lessors, the appellants 
in this Court. RuiM;e9 S.'JOS was payable to differ* 
ent mortgagees under registered mortgage bonds. 
That amount as alleged, was to be paid by tbe 
mukarraridars, the plaintiffs. Tbe plaintiffs, ad* 
mittedly, had not paid that sum, as they were not 
in possession of their title deed which, according 
to them, would entitle them to approach tbe 
mortgagees to accept the mortgage money, and 
tboB release tbe mortgaged properties including 
the subject-matter of the mukarrari deed in ques¬ 
tion. Hence, this suit was not in form or in sub* 
stanoe one for specific performance of a contract 
of lease, nor for possession of the property; it 
was a simple suit for recovery of tbe document. 
The learned Stamp Reporter is not correct in 
saying that tbe loss to the plaintiffs would be the 
sum of Rs. 8,300, the amount of the premium. As 
no portion of that amount had yet passed from 
them to the other party or to the mortgagees in 
possession, it oannot be said that the loss to tbe 
plaintiffs which is sought to be avoided by tbe 
institution of the suit would be tbe sum of Rs. 3,S00. 
Clearly, therefore, the decision of their Lordships 
in the case of Phul Kumari v. Ghanshyam 
Misra, 35 l. A. 22: (35 cal. S02 p. O.), has no 
application to the facts of the present case. The 
decision of the Punjab Chief Court in Chet Singh 
V. Mul Singh, 10 P, R. 1871, is more in point. 
In that case, the plaintiff sued to recover posses- 
sioD of sixteen bonds executed in his favour by 
tbe third parties which bad been entrusted to tbe 
defendant as tbe plaintiff’s agent. Those docu- 
ments secured an aggregate sum of Rs. 1871. In 
the course of the judgment of tbe Court, it 
is said: 

“Bonds are personal property, and their value is 
derived trom the interest eecured by their terms. They 
have a value in themselves, as forming additional secu* 
rity for rights, and there does not seem to be any rea> 
eon why they should not be held to be property in tbe 
ordinary sense of the word. If they ate property, they 
jinat not be valued as so many pietses of paper or 
manuscript: they must have their actual value stated 
in tbe suit, and that can Be nothing less than the 
amounts for which they are held aa securities.” 

In that case, therefore, their Lordships treated 
the documents as valuable securities evidencing 
the advance of so many money which could be 
claimed on their basis. But in the present case 
no amount has passed from one party to the 
other. The plaintiff’s cause of action was the non- 
delivery of the document, with the result that 


they were not able to pay up the pre existing 
mortgageacreated by thedofendanta. If and when 
the plaintiffs recover tho document they sought 
to recover from the defendants, they would bo 
called upon to pay the throe thousand tbr^e 
hundred rujee?, the premium re.^erved in the 
document. In the other case relied upon by tho 
learned Stamp Reporter, namely, I’aqir Cluind 
v. liam Dult, a. i. r. (!l) I92l Lab. -IHO: {5 Lab. 
75), tl.o plaintiff sought tlso following reliefs: (l) 
return of the original deed; or, in tho alternative, 
(3) oxooution of a fresh deed; and 0) rigistration 
of either deed mentioned in (l) or (2). The High 
Court ultimately held that, reading tho plaiutas 
a whole, it was a suit in substance for specific 
performance of a contract of sale. lu that cuso, 
tbe plaintiff bad stated that be was already in 
possession of the property, and thoroforo, did not 
peek recovery of possession, and further added 
that, if tbe Court found tbe plaintiff not to be in 
possession, then leave to amend bis plaint. In 
those circumstances, tho Court naturally held, 
that, though not in form, but still in substance, 
it was a suit for ppe-citic i^erfornunco of a con* 
tract of sale. In tho present case, the plaintiffs 
would not be entitled to possession of the pro- 
perty so long as they do not redeem tbe eame by 
payment of the pre-existing mortgage debts. 
Hence, so long as tbe plaintiffs bad not parted 
with their money, and so long as they had not 
done so, their loss was not measurable in money. 
Hence, it was a suit of tbe nature contemplated 
in s, 7 (iv) (a), Court-fees Act where tbe subject, 
matter has no market-value, as, for instance, a 
document relating to title. It has been held by 
Garth 0. J. and Markby J. in the case of 
Jngernauth Doss v. Baijnath Doss, 4 cal. 322: 
(3 0. L. R. 375}, that a suit to recover title deeds, 
although it may involve a question of title, is 
not a suit to obtain possession of land or to deal 
in any way with the land itself. The observations 
of their Lordships of the Calcutta High Court 
support the view that the present suit is not one 
for the property covered by the mukarrari deed 
but only for the title deed, apart from the pro¬ 
perty. In that view of the matter, it must be 
held that the valuation put by the plaintiffs on 
the plaint is not arbitrary and nominal as repor¬ 
ted by tbe learned Stamp Reporter. It follows 
that neither party is liable to pay additional 
court-fees on the plaint in the trial Court or on 
the memorandum of appeal in the lower appel¬ 
late Court. 

Narayan J.—I agree. 

D.H. Order accordingly. 
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?\lAN'onAR Lalg and Ramaswami JJ. 

Gopinath and another — Appellants v. 
Ra^jhiibansh Kumar Singh and others — Res- 
vondents. 

A. F. A. D. No. 1917 of 1916, Decide.! on 21th 
February 1949, from decision Of A<ldl, Di-t. Judge, 
Gaya, D/- 3rd Jure 1946. 

(a) Transfer of Property Act (1882), S. 82—Scope 

Remedies granted by S. 82 and S. 95 are inde¬ 
pendent — Co-mortgagor paying mortgage money 
has right of contribution —Right exists even when 
payment is made to avert legal process —Transfer 
of Property Act (1882), Ss. 92, 95 and 100. 

The rcmtdlcs granted by S. 82 and S. 95 are inde¬ 
pendent and no: mutually exclusive; and a co-mortga¬ 
gor wbo iKiva the mort^'ago money has tight of 
contribut'on and acquires a charge under Ss. 82 and 
100 in addition to bis right of subrogation under Ss. 92 
and 95. There is no difference in piineiple between a 
case where the payment in respect of which contribu¬ 
tion is claimed was to avert a legal process and a ca-e 
where payment has been enforced by rale of the pro¬ 
perty of the claimant fer contribution. The reason 
is that the right to claim contribution is based 
upon the broad principle that where two or more 
persons are equally bound and equally relieved, it 
is only just that they should all contribute in propor¬ 
tion to a common benefit ; A. I. R. (18) 1931 Cal. 251, 
£)is£cuf.; 26 Mad. 686 (F. 13,); 26 All, 407 (F. B ); A. I. R. 
(29) 1942 Mad. 6S5 (F 13.) and A. I. R. (29) 1942 Oudb. 
449 (F.R.), Lief, ' [Paras 4 and 5] 

A certain property wos mortgaged to A and then a 
portion of the same p/operty was mortgaged to B. B 
obtained a mortgage decree on his mortgage and in 
execution purchased the portion of the property mort¬ 
gaged to him. In the meanwhile the plaintiQ obtained 
a money decree against the mortgagor in execution of 
which be purchased the ptoperty mortgaged to A, 
Tber<-after A brought a suit on hie mortgfigo implead¬ 
ing the plaintiff und B. and obtained a decree. When 
the decree was being executed the p’ainiiff paid up the 
entire decretal amount and averted the sale of the 
mortgaged property inclusive of the share of B and 
then brought a suit for contribution against B'. 

Held that the plaintiS was entitled to a decree for 
oontcibution under 9. 82; Case lato referred. 

[Paras 2 and 6] 

Annotation : (’45-Com.) T. P. Act, S. 82, N. 17, 
Pt. 11. 

(b) Contract Act (1872), S. 69 — Reimbursement 
and contribution — Distinction—Suit for contribu¬ 
tion is different from suit for reimbursement—Section 
does not apply to suit for contribution — Transfer 
of Property Act (1882), S. 82. 

Section 69 deals with reimbursement and not with con¬ 
tribution for the person wbo is interested in the pay¬ 
ment of money which another is bound by law to pay 
must bo a person wbo is not himself bound to pay 
ibo whole or any portion of the money. A suit for 
contribution is totally difierent from a suit for reim¬ 
bursement. A claim for contribution is based on the 
paymeutof tbecommon liability of two or mote persons 
by one of them. A claim for reimbursetnent, on the 
other band, is based on the payment of the liability of 
one or more persons by another who is interested In 
making the payment but is not legally bound to pay, 
Section 69 is not therefore applicable to a suit for con¬ 


tribution : A. I. R. (3) 1916 Mad. 980 and 9 I. C. 219 
(Cal.), Ref. [Para 7] 

Annotation ; (’46 Man.) Contract Act, S, 69, N. 2, 
Pt. 2. 

(c) Contract Act (1872), S. 70 —Scope and appli¬ 
cability — Properly mortgaged — Prior mortgagee 
seeking execution ol mortgage decree by sale — 
Purchaser of property paying up decretal amount 
and averting sale — Property including share oi 
property purchased by puisne mortgagee in execu¬ 
tion of his mortgage decree — Suit by purchaser 
against puisne mortgagee for reimbursement — 
Section 70 held applied and plaintiff was entitled to 
decree for reimbursement. 

Tbe termsof S. 70 are unquestionably wide and only 
three conditions are required to establish a right of 
action at tbe suit of a person who does anything to 
another : (1) the Ihiog must be done lawfully, (2) it 
must be done by a psrson not intending to act gratui¬ 
tously and (3) the person for whom the aot^ is done 
must enjoy the baoefit of it. For the section to ba 
applicable it is not necessary to show that the party 
sought to bo made liable bad, before the benefit was 
conferred upon him, an option of declining such benefit. 
The section also does not require that a person wbo 
claims oompeosation must have acted from purely dis¬ 
interested motive: the expression “not intending to do 
so gratuitously” suggests that there must bean element 
of self-interest also in the act performed by him : 
A. I. R. (2) 1915 Mad. 95; A. I. B. (2) 1915 Mad. 1081; 
13 I. C. 144 iCal.); 29 C. W. N. 1052; A. I. R. (12) 
1925 Cal. 1097 and A. I. R. (18) 1931 Pat. 394. Rel. on; 
33 Mad. 15, Dissent. [Paras 10 and 11] 

Where, therefore, a purchaser of the property which 
bad been mortgaged paid up tbe entire decretal amount 
and aveited the sale of the property in execution of a 
mortgage decree obtained by the prior mortgagee and 
tbe property also included tbe share of tbe property 
purchased by the puisne mortgagee in execution of his 
mortgage decree, and iboreupon tbe purchaser brought 
a suit against the puiene mortgagee for reimbursement: 

Held that S. 70 applied and the plaintiti was entitled 
to a decree for reimoursement. [Para 12] 

Annotation : (’46 Man.) Contract Act, S. 70, N. 1 
to 3. 

(d) Transfer of Property Act (1882), S. 82 — 
Obligation under section is not personal, 

Tbe obligation under S. 82 is not personal but is 
attached to tbe properties which are liable to contri¬ 
bute rateably to the debt secured by the mortgage. The 
owner of the properties has an option either to pay bis 
rateable share or to allow it to be realised out of the 
properties. [Para 14) 

Annotation: (’45-Cora.) T. P. Act, 3. 82, N. 14, Pt. la. 

Lttinaram Sinha, B K. Snran andB. N. Prasad I 

— for Appellants. 

S. N. Sinha —tor Respondents. 

Ramaswami J. —It is advisable at the 
outset to state the material facts which have 
led to tbe prosecution of this appeal. 

[2] Babu Kamla Jprasad, defendant 5, had 
executed a mortgage bond on 24th January 
1921 in favour of Mt. Jamuna Kuer with respect 
to 16 annas indkiat of touzi No. 9053 and 5 pies 
mokarrari interest of village Kurma Petari. On 
9th November 1922,defendant 5 executed a mort- 

goge bond in favour of defendant 1 for a sutn 
of R3. 17C0 as regards 4 annas milkiat of touzl 
No. 9053 and 5 pies mokarrari share of Karma 
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Petari. Sub^equenUy defendant 5 executed a 
uaufruotuary morti^age bond with respect to 
a.66 acres of bakisht land of Dbauwao Saniipur 
in favour of defendants 3 and 4. On ist May 
1931 defendant 1 obtained a mort^a^e decree on 
(be bond of 1921 and in execution thereof pur. 
chased 4 annas mi/Aidf interest and 5 pifs moAar- 
rari share of defendant 6. Hatu Lai Singh, 
father of plaintiffs 1 to 3. bad meanwhile obtained 
a money decree against defendant 5 in execution 
of which ho purchased 16 annas vulkiiit interest 
of tou 2 i NO. y053. Thereailor the heirs of Mt. 
damuua Kuer brought a suit on the first mors- 
gage impleading the plaintiffs and defendants 
and obtained a mortgage decree. When the dec¬ 
ree was being executed the plaintiffs paid up 
the entire decretal amount of Rs. 8860 and 
averted the sale of the mortgaged properties 
inclusive of the share of defendants i to 4. The 
plaintiffs hence claimed contribution of Rs. 1687 
and odd from defendants i and 3 and Bs. 434 
and odd from defendants 3 and 4 together with 
interest in each case. Defendants 1 and 3 contes¬ 
ted the suit on the ground chat they were not 
liable to contribute as the plaintiffs paid the 
decretal amount merely to save their own inte¬ 
rest. Defendants 3 and 4 asserted that the bak- 
^shat land mortgaged to them was not included 
in the mortgage decree obtained by the heirs of 
Mt. Jamuna Kuer and so they were not 
liable to pay any share of the mortgage amount. 
On these rival contentions, both the lower Courts 
have held that the bakashat land mortgaged to 
defendants 8 and 4 was subject to the prior 
mortgage of Mt. Jamuna Kuer, that all the 
defendants were liable to reimburse their share 
of the decretal amount due to Mt. Jamuna Kuer. 

[ 3 ] The question for decision in this appeal 

is whether the plaintffs are entitled to a decree 
for contribution against defendants 1 and 2; there 
is no appeal by defendants 3 and 4. 

[43 On behalf of the appellants the main 
argument was presented that under s. 82, Trans¬ 
fer of Property Act. a co-mortgagor who paid 
the full amount of the mortgage debt cannot 
aue for contribution but under 8. 92 of the Act, 
he may be subrogated to the rights of the mort' 
gagee whose mortgage he redeems. In my opinion 
this argument is untenable. Section 82 is in these 

terms: 

"Where property snbjeot to a mortgage belongs to two 
or more peteons having distinct and separate rights ot 
ownership therein, the diflerent shares in or parts of 
eueh property owned by such persons are. m the 
ub^ence of a contract to the contrary, liable to 
contribute rateabiy to the debt secured by the mortgage, 
and, for the purpose of determining the rate at whiob 
each such share or part shall oontribule, the value 
thereof shall be deemed to be its value at the date of 
the mortgage after deduotiou of the amount of any 


other mortgage or oLarge to which it may have been 
fubjeut on that dnta." 

Suction 93 s’.aies: 

‘ Where one of iovernl rnortgagorH rodi>erna the mort¬ 
gaged properly, ho shall, in enf ^rc ng bn right of 
sU'jrogatioii under 3. 9i again,t bis c>>-inoi Lgau;i.>ri<, be 
entilld to add to the morigi,:e money lecovonihlo Iron 
them each propjii.on of the txp. n&efl prop'-rly incurred 
in ^^:lJ redemption ojs is Hilributablo Pj their suaro in 
the property." 

In my opinion the remedies granted by these 
sections are iulepen.lent and not mutually oxclu 
sive; and a co-mortgagor who pays the morigage 
money has right of contribution and acquires a 
charge under Ss. 82 and lOO in addition lo 
Ills right of subrogation under 8.=. 02 and' 
95 of the Act. In Rajkumari Debt v. M ukund^ 
lal, 25 cal. W. N. 283: (A. I. K (3) 1021 Cfll. 
16C), a co-mortgagor who had paid off the 
entire mortgage money ^ad sued the other mort¬ 
gagor for contribution and the suit had not been 
brought until the expiration of more than 12 
years after the due date fixed in the mortgage 
bond for the payment of the mortgage money. 
The Division Bench held that the pusition of a 
co mortgagor redeeming a mortgage was that of 
an assignee of the original security and he could 
not get a fresh charge and the t>eriod of limita¬ 
tion for enforcing the charge was the same as 
that within which the original mortgagee could 
have brought his suit on his mortgage bad he not 
been redeemed. The case was overruled by a 
Full Bench in Umur Alt v. Asmat Ati, A. i. R, 
(IS) 1931 cal. 251 : (58 Cal. 1167 F.B.) but Rankin 
C. J. remarked that the decision in Hajhnnart^s 
case: (26 c. W. N. 2S3: a. i. B. (8) I92i cal. 1G6) 
was the statue law after the amendment. Before 
making that remark be stated: 

‘‘It may here be observed that S. 95, Transfer of 
Property Act has by Act XX (20) of 1929 been amended 
io such a way that Sa. 92 and 95 as they now 
etand make it clear t^at the right of the co-mortgagor 
redeeming ia the same right as the mortgagee whose 
mortgage he redeems may have against the mort¬ 
gagor.’* 

If this dictum means that the co-mortgagor baa 
DO other right but that being subrogated to the 
rights of the original mortgagee, I must respect* 
fully express my dissent. For it is manifest that 
a person who is bound to pay only a part of the 
mortgage debt acquireson redemption two dis¬ 
tinct rights. He may simply sue for reimburse- 
meat under S. 82 of the Act. He may also sue 
to enforce the right of the mortgagee to follow 
the mortgaged properties. 

‘‘Subrogation is rather an additional remedy than 
an additional right, and may exist oonourrently with, 
and as a further security to, the right to a simple action 
for reimbursement. The fact that a party eolitled to 
reimbursement and also to subrogation is entitled to 
two distinct remtdiea, seems to have been overlooked 
to the confusion of both doctrines:’’ Pomeroys—Equity 
Jurisprudence—Note to S. 920. 
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[5] In the present case, it was pointed out on 
appellants’ behalf that there was no actual sale 
of the properties mortgaged to Jamuna Kuer, 
that plaintiff had paid the entire decretal amount 
before the sale took place. But, in my opinion, 
there is no difference in principle between a case 
where the payment in respect of which contribu. 
tion is claimed was made to avert a legal process 
and a case where payment has been enforced by 
sale of the property of the claimant for contri¬ 
bution. The reason is that the right to claim 
contribution is based upon the broad principle 
that where two or more persons are equally bound 
and equally relieved, it is only just that they 
should all contribute in proportion to a common 
benefit. The arguments in support of this view 
are set forth by Bbashyam Iyengar J. in Rajah 
of Vizianagram v. Rccjah of Setriicharla, 26 
Mad. G86 (F.B.) and by Banerji J. in Ibn Hasan 
V. Brijhiikhan Saraw, 26 ALL. 407: (1 A. L. J. 
148 F. B.). The opinion is also supported by a 
Full Bench decision Narayanan CheUi v. Nal- 
lammal, l. L. R. (i943) Mad. 96: (a. i. R. (29) 
1942 Mad. 685 F.B.) in which Leach G. J. observ¬ 
ed that the right of contribution under 8. 82 of 
the owner or a puisne mortgagee as the case may 
be, of the first property arises equally whether 
there has been a payment by him to discharge 
the mortgage of both the properties or the pro¬ 
perty in which he is interested, viz., the first 
property, has been sold in execution to dis¬ 
charge the mortgage. In either case, the first 
property bears an unfair share of the burden of 
the mortgage and this fact was not altered by 
the right of the mortgagee to proceed against 
any property which be may choose. The Full 
Bench overruled a previous decision Sesha Ayyar 
V. Krishna Ayyangar, 24 Mad. 96, which was 
to a contrary effect. In Brijhukhan v. Bhag. 
wan Datt, 19 Luck. 70 : (a. l. r. (qo) I9i3 oudh 
449), a Fall Bench of Oudh Chief Court have 
held that under the amended Act of 1939 a 
right of subrogation and a right to a charge 
could co-exist; that the rights of subrogation 
was merely additional right given to the credi¬ 
tor tu enable him to more effectively realise 
his debt. The Full Bench held that a co-mort. 
gagor who bad voluntarily paid the entire 
mortgage decree before the sale of the proper¬ 
ties acquired a charge in regard to amount due 
from the other co-mortgagors under S3. 83 and 
100 , T. P. Act. 

[6] I hold, therefore, that in the present case 
I the plaintiffs are entitled to a decree for contri- 
' bution under 8. 82, T. P. Act. 

[ 7 ] At the bar question was debated whether 
the plaintiffs had the right to sue under S. 69, 
Contract Act. In my opinion the section is 
inapplicable; it deals with reimbursement and 
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not with contribution for the person who is 
interested in the payment of money which an¬ 
other is bound by law to pay “ must be s person 
who is not himself bound to pay the whole or 
any portion of the money.” A suit for contri¬ 
bution is totally different from a suit for re¬ 
imbursement. A claim for contribution is based 
on the payment of the common liability of two 
or more persons by one of them. A claim for 
reimbursement under s. 69, Contract Act,.on 
the other hand, is based on the payment of the 
liability of one or more persons by another who 
is interested in making the payment but is not 
legally bound to pay. In Jagapatiraju v. 
Sadrusannama, 39 Mad. 795: (A. I. B. (3) 1916 
Mad. 980), the plaintiff was a purohafer in an 
auction sale held in execution of a decree, of 
some villages in a zamindari of which defen¬ 
dant 1 was the registered holder. For default in 
payment of revenue accruing due subsequent 
to the plaintiff's purchase, one of the villages 
purobaaed by him was attached by the Govern 
ment. The plaintiff paid the full amount due on 
the entire zamindari to save his village from 
revenue sale. The plaintiff brought the suit for 
contribution from the defendants. The learned 
Judges held that s. 69, Contract Act did not 
apply in a suit for contribution. Tin_Jinnat Alt 
V. Fateh AU, 15 Cal. w. n. 332: (9 l. c. 219), 
defendant's title to an eight annas share in a 
jote having been declared in a suit brought by 
him against the plaintiff, the latter sued the 
former for a moiety of the rents recovered from 
him by the landlord when he was in exclusive 
possession of the jote. The learned Judges held 
that 8. 69 was not applicable since the plaintiffs 
had paid up the rent in the discharge of their 
own liability for rent and not to the satisfac¬ 
tion of the rent due by the defendant whom they 
bad kept out of possession on denial of the title. 

[8] The question then remains to be deter¬ 
mined whether the plaintiffs are entitled to a 
decree under 8. 70, Contract Act. 

[9] Section 70 enacts that: 

‘‘Where a person lawfully does anything for another 
person, or delivers anything to him, not intending to 
do 60 gratuitously, and such other person enjoys the 
benefit thereof, the latter is bound to make compensa¬ 
tion to the former in respect of, or to restore, the thing 
so done or delivered.” 

[10] The terms of the section are unquestion-, 
ably wide and only three conditions are requiredf 
to establish a right of action at the suit of a 
person who does anything to another; (l) th® 
thing must be done lawfully, (2) it must be dona 
by a person not intending to act gratuitouslyj 
and (3) the person for whom the act is donej' 
must enjoy the benefit of it. In my opinion ® 
these conditions are satisfied in the present o^- 
It is clear that actual consent or request on 
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p8^l of kbe defendants need not be proved. It 
because the party interoeUd is al^ent and has 
ijiven no mandate tbak the riRbi of action on the 
part of the negotiorum yestor accrues (Just, 
inak. Lit ill Tit. xxvii). 

fil] It was contended for the appellants that 
if 8, 70 was to be applicable it was ceoossary 
that the party sought to l>o made liable must 
not only have benebted by the payment but 
must also have bad an option of decliniog the 
benefit. In Yogainhal v. S^aina Pillai, 83 Mad. 
15: (3 I. 0. no), such an opinion was expressed 
by Munro and Sankaran Nair JJ. who hold that 
the section was moiellod on the principle re. 
cognised in the case of Lami>leigh v. Brathwaite, 

1 smith’s Leading Cases 163. Bat the case has 
been dissented in later decisions of the same 
High Court; Gajapathi Kristna Chandradey 
V. Srinivasa Charlu, 33 Mad. 935: (a. I. U. (2) 
1915 Mad, 95) and Saptharishi v. Secy» of State, 
28 Mad. L. J. 384 : (a. I. R. (2) 1915 Mad. 1031) 
in which it was pointed out that the construction 
adopted in YogambaVs case, (33 Mad. 15: 3 1- 0. 
no) was not warranted by the language of the 
etatute. In Jog Narain v. Badri Das, 16 Cal. 
L. J. 166 : (13 I. O. 114), Sir Ashutosh Mookerjee 
also expressed bis dissent, bolding that such a 
narrow construction of the section was not justi¬ 
fied. Adopting the ratio of these cases I hold 
that for section to be applicable it is not neces¬ 
sary to show that the party sought to be made 
liable had, before the benefit was conferred upon 
him, an option of declining such benefit. The 
question was mooted whether a plaintiff who 
could not have saved his property without mak- 
ing the deposit could be said to have acted for 
the defendant in actually making the deposit. 
In Nagendra Nath v. J^igal Kishore, 29 
c. w. N. 1052 : (a. I. B. (12) 1925 Cal. 1097), the 
plaintiff sued for contribution in respect of pay. 
ment made by him to save from sale in execu- 
tion of a decree a property, in which the plaintiff 
claimed be had an interest along with the 
defendant. The payment had been made with 
the permission of the Court which had expressly 
found that the plaintiff had the right to make 
the payment. The High Court held that S. 70 
applied and the plainfciffa were entitled to be 
reimbursed by the defendants. In BhagwaU 
Saran v. Maiyan Murat Mati, 10 pat. 628 : 
(a. I. R. (18) 1931 pat. 394), a mortgage decree 
having been passed against two persons, a sale 
of the mortgaged property followed. One of the 
mortgagors, however, deposited in Court the 
decretal money and the statutory compensation, 
as a result of which the sale was set aside. 
Thereupon that mortgagor sued the other mort¬ 
gagor for contribution in respect of the latter s 
quota of the decretal debt. It was contended in 


defence that S. 70, Contract Act, did not apply 
because the plaintiff could not save his pro(>erty 
without depositing the amount wbicli hu did in 
fact de(X)iit. that be could not be said to have 
acted for the defendant in doing so. But the 
iJivisiou Bench h^ld that s. 70 did not rojuire 
that a i^rson who claimed coiniK^n.-atiou must 
have acted from purely diaintcrcstod motive ; 
(hat tho expression “not intending to do bo 
gratuitously” suggested that there must bo an 
element of solt-iuierest also in tho act performed 
by him. 

[123 In my opinion, S. 70 applies in the pre . 
sent case and the plaintiffs are entitled to a] 
decree for reimbursement. 

[13] As regards the amount of contrihubion, 
8. 82 , T. P. Act, enacts that for the purpose of 
determinieg the rate at which each share shall 
contribute, the value thereof shall bo its value 
at the date of the mortgage after deducting the 
amount of any other mortgage or charge to 
which it may have been subject on that date. 
In the light of this provision, the learned Sub¬ 
ordinate Judge has assessed the value of tho 
shares after examining the available evidence. 
He has found that defendants 1 and 2 are liable 
to contribute Rs, 1660.2-0 and it is not shown 
for the appellants that the Subordinate Judge 
has erred in principle in calculating the amount. 

[ 14 ] It is necessary to state that obligation 
under 8. 82 is not personal but the obligation 
is attached to the properties which are liable to 
contribute rateably to the debt secured by the 
mortgage. The owner of the properties has an 
option either to pay his rateable share or to 
allow it to be realised out of the properties. The 
plaintiff ought, therefore, to be granted a decree 
declaring that be is entitled to claim contribu¬ 
tion of RS. 1560 2-0 from the 4 anna milkiat 
share of totizi No. 9053 in the possession of 
defendants i and 2 , that in the event of that 
earn with interest at 6 per cent, per annum from 
6tb November 1941 till the date of payment not 
being paid within sis months from the date of 
the decree the plaintiff will be entitled to recover 
it by sale of the 4 annas Bhare of milkiat of 
touzi NO. 9053 or so much thereof as may be 
necessary to satisfy the debt. 

[15] I would alter the decree of the lower 
appellate Court to the above extent. Subject to 
this modification this appeal must, in my 
opinion, be dismissed with coats. 

[ 16 ] Manohar Ball J— I agree. 

[ 17 ] In my opinion, the matter is concluded 
by the decision of their Lordships of the Judicial 
Committee in the case of Ganeshilal v. Charan 
Singh, 67 I. A. 189 : (a, I. R. (17) 1930 P. O. 183). 
My learned brother has reached the same con- 
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elusion by examining the authorities relevant to 
the subject. I, therefore, agree that the appeal 
should be dismissed, but the decree be altered, 
as suggested in the judgment of my learned 
brother. 

v.R B. Appeal dismissed. 
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Manohar Lall and Mahabir Parsad JJ. 

Shah Manzoor Hasan — Appellant v. Bthi 
Shamshnl Nahar-^Respondent. 

A. F. A. D. No. 813 of 19*7, Decided on 18th Janu- 
ary 1949. from decision of Sab-Judge, Bhagalpur, 
D/- 23rd January 1947, 

(a) Deed — Construction — Words'— “Nabira” 
means any issue of son — Deed of u'akf —Deed pro¬ 
viding for maintenance of waki/'s nabirgan —Main¬ 
tenance also provided lor those who might be born 
in male line—Daughter of son’s son of wahxf held 
answered latter description and was entitled to 
mainienance -Words and phrases. 

Although the word "nabira'* originally signified 
grandson or a eon's eon itbae come in common parlance 
to mean any iseue of the son, and is not confined only 
to grandson bat is applied to grandchild. [Para 17] 

A deed of walcf directed that a payment should be 
made “for the mainteoanceof‘na6iraga»i’ (of the tvakxf) 
and whoever may bo born from the male line in 
future.” In a suit by tba daughter of the son’s son of 
the xcdkif for maintenance : • 


Held that the plaintiff could not come within tb& 
description of “«a6iryan" which is plural of *'nah\ra" 
but answered the description of the second part of the 
sentence and was, therefore, entitled to maintenance. 

[Paras 18, 19 and 21> 

(b) Words and phrases —Parvarish and Pardakht 
—Words mean maintenance in general of any per¬ 
son and not only during minority. 

Parvarish and Pardakhi are well-known words ot 
the Persian language and mean maintenance and up¬ 
keep in general of any person and cannot be confined* 
to mean maintenance during the minority of a person 
only. [Para 22J 

Syed Hassan and S. A. Saghir —for Appellant. 

$. Anwar Ahmad and S. S. Asghar Hussain 

—for Respondent. 

Manohar Lall J_This is an appeal by tba 

defendant wbo is aggrieved by the decision of tba 
Subordinate Judge of Bbagalpui* dated 23rd Janu. 
ary 1947 by which be afiSrmed the decision of the 
trial Court and decreed the plaintiff’s suit. Tha 
question for determination depends upon the pro> 
per construction of some Persian words in a 
wakf deed. As the rights of the parties wera 
being finally decided) I thought it desirable to- 
send this case to a Division Bench for bearing. 

[2] We have beard the arguments at length 
and a number of Persian Dictionaries have been 
referred to in the course of the arguments by 
the learned advocates of both sides. 

[3] This geneological table is accepted as 
correct by the parli&s. 


SHAH ENAYAT HUSSAIN 
_j_ 

I I 

Sbab Asaduliah Saheb Jahan 


Noor .taliaa Amir Alam Becazir Alam Fateb Alam widow 


Kutub Alam 

• 

Noor Alam 



Fakbre Atam 

& 3 daughter? 

1 

I 

1 

1 

1 

1 

Sbab Kumar 

Shah Jafar 

SbamjuQibai 

Bibi Alima 

Sabebjadi 

Jaibonnisaa 

Alam 

Alam 

1 





Hoaioa Bibi 


Bbab Enayat Hussain created a walcf by a do¬ 
cument dated 6tb February 1872 by which inter 
alia be directed that a payment should be made 
for the maintenance of bis nahiragan and also 
of such persons who may be born in future of 
his male descendants^this interpretation of the 
document is the subject of keen controversy be- 
tween the parties. Shah Enayat Hussain had 
two sons, Shah Ai^adullah and Saheb Jahan wbo 
died in his life time leaving no issue. Assadul- 
lab had three sons, Amir Alam, Benazir Alam 
and Fateh Alam, and a daughter Noor Jahan, 
wbo was the eldest of all. Noor Jahan had two 
sons, Kutub Alam and Noor Alam. Benazir 
Alam had two sons and four daughters. The 
plaintiff is one of the daughters of Benazir Alam. 


Fateh Alam bad one son Fakbre Alam and 
three daughters. 

[ 4 ] The plaintiff’s case is that by the wakf 
deed Amir Alam, a grandson, was appointed as 
the first mutwalli and that as be was a minor at 
the time, bis father Assadullah was appointed 
guardian to look after the wakf estate during 
his minority, but Amir Alam having died with¬ 
out attaining majority Shah Fateb Alam began 
to look after the estate till his death on iTthMay 
1925 and then his son Shah Fakbre Alam became 
the mntwalli with the consent of Benazir 

This Shah Fakbre Alam is the present mutwalU 
and is the defendant in the snit. 

[5] The cause of action of the sait wa 0 ^«^ 
ed to be that the plaintiff was receiving 
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a monib and 90 maunds of rice per aonum f ir 
ber maintenaDOe from tbemutwalli who waa aleo 
paying Ba. 40 a month and 40 maunds of rice 
annually to Benazir Alam— this allowance to the 
plaintiff was stopped after she had been receiv. 
ing it for some years and, therefore, the plain- 
tiff instituted the suit giving rise to this appeal 
on 14tb April 1941, for recovery of her allowance 
for three months, Januiiy, February and March, 
1944, that is to say. Rs. eo for the cash allowance 
and the price of five maunds of rice allocated to 
that period. 

[6] The defendant in the written statement 
resists the plaintiff's suit and contends that the 
plaintiff is not entitled to any amount of main- 
tenance from the estate upon the construction 
of the dcoument. Ue also denied that the plain- 
tiff’s father or the plaintiff ever received any 
maintenance as alleged. 

[ 7 ] The Courts below upon the construction 
of the document have come to the conclusion 
that the plaintiff is entitled to the maint^ance 
as claimed as she answers the description of the 
person entitled to maintenance under the tvak/ 
deed. It has also been found as a fact that the 
plaintiff was getting a monthly allowance of 
Rs. SO per mensem and 20 maunds of rice annu¬ 
ally for about six years after the death of her 
father Benazir Alam. The suit having been 
decreed by the Courts below, the second appeal 
has been preferred by the defendant, 

[8] The wakf deed has teen translated by 
the office, and 1 have perused and studied the 
document in the original. The relevant words 

are ^‘Parvarish wapardahhl nabtrgan wa jo 

ayinda able zokoor se payada howen ktya 
karen.'* This has been translated by the Court 
Translator as “maintenance of the grandsons 
and whoever may be born from the male line 
in future”. The Court below has translated this 
clause as “for the maintenance and upkeep of 
the grandsons and those who may be born in 
future from the male descendants.’* 

[ 9 ] Strenuous and able arguments were ad¬ 
vanced by Mr. Syed Hassan appearing on behalf 
of the appellant to convince us that the word 
*nabirgan’ which is plural of ‘nabira* cannot 
mean grand-daughters but can only mean grand¬ 
sons. 

[ 10 ] Steingass Persian Dictionary defines 
nabira as grandson and grandchild specially a 

son’s child. 

[ 11 ] Kichardson and Johnson define nabira as 
grandson or son’s son. 

[ 12 ] Farbang Jahangiri, vol. Ii at page 251, 
published from Lucknow by Janaluddin Hussain 
defines nabira as Pisarzeda. 


[13] Nurul Logit. Vol. IV of the year 1931 at 
page 792 says that the word is lna^’Callne; aon’e 
son, but also includes daughter's son. 

[n3 Udite Kulzdiu published at Lucknow in 
1230 Hijri defines nabira in Vol. VI at ])ago 46, 
thus that the word generally means l>orn of the 
farziind and specially of the sou and some 
people take it to mean born of tbo davigh'or, and 
it has also been ge^ui in some /arrn^vts that 
nabira moans the son of iho daughter. 

[15] Goyasul Lugat nt r^ago 467 defines pabira 
to bo generally an issue born of the farz jnd and 
specially born of the son, but aomoHnies also it 
is taken to mean born of the dauguCtr. 

[16] The word farzand is a Persian w’ord 
meaning a son, a daughter, child, ofispniig 
(Richardson and Johnson and n'so Gayasul 
Lugat.) 

[ 17 ] It is clear to mo upon a consideration 01 
the various definitions that although the word 
‘nabira’ originally signified graudeon or a son’s 
son it has come in comnion parlance to moan 
any issue of tho son. and is notoontined only to 
grandson but is applied to grandchild. Kazl AIL 
J.. as he then was, in Second Appeal no 871 of 
1932 in dejiding a dispute of maiutenance 
amongst the members of this very family was 
inclined to take the same view although the ques- 
tion was not necessary for him to decide. Ue 
took the view that the plaintiffs in that suit did 
not come within the expression nabirgan as 
used in the document. 

[18] The plaintiff cannot come within the 
description of nabirgan because she is not the 
child of Shah Asadullah, but she is the grand¬ 
daughter of Shah Asadullah. 

[ 19 ] The plaintiff, however, in my opinion 
comes clearly within the meaning of the second j 
sentence in the quotation above, namely, that she 
is a descendant from the male line of the wcikif ^ 
she being the daughter of Benazir Alam who 
was grandson of Shah Enayat Hussain. 

[20] It was strongly contended before us that 
the wakif could not have intended to give any 
maintenance to bis female descendants, other- 
wise he would have made a provision for Saheb 
Jaban. his daughter, and for Noor Jahan, the 
daughter of Shah Asadullah Even if this argu¬ 
ment is accepted so far as Saheb Jahan is con¬ 
cerned, I am unable to accept the correctness of 
the contention so far as Noor Jahan and the 
plaintiff are concernel. It is not necessary to 
consider whether Noor Jahan was or was not 
receiving any maintenance during her lifetime 
because that question is not before us; nor is it 
necessary to decide whether the sons of Noor 
Jaban would be entitled to maintenance. But if 
it was necessary to decide, I am prepared to bold 
that the sons of Noor Jahan coaid not claim any 



528 Patna 


A. L R 


Manzoor Hasan v. Shamshul Nahar (Manohar Lall Jj 


maintenance because they are not the descen- 
dante from the male line of the wakif, 

[ 21 ] For these reasons I agree with the deci- 
sions of the Court below that the plaintiff 
answers the description of the second part of the 
clause under quotation and she is entitled to 
maintenance. 

[ 22 ] It was then contended that the words 
'Parvarish’ and ‘Pardakht*' can only mean the 
maintenance during the minority of the person, 
and as the plaintiff is a major she is not entitled 
to any maintenance. I do not agree with this 
contention which also did not appeal to Fazl AH 
J. in the second appeal referred to above. The 
words'Parvarish’ and 'Pardakht*are well known 
words of the Persian language and mean main¬ 
tenance and -upkeep in general of any person 
and cannot be confined to mean maintenance 
during the minority of a person only. 

[23] The next contention advanced was that 
the suit of the plaintiff was not maintainable 
because in the suit as framed originally she had 
asked that the maintenance allowance should be 
fixed with duo regard to the income of the estate, 
and therefore, the Court was not justified in 
allowing the plaint to be amended and giving a 
decree to the plaintiff for the fixed amount 
claimed by her. The suit was certainly main¬ 
tainable, but whether the plaintiff has proved 
that she was entitled to this sum depended upon 
the evidence adduced. 

[24] It was then argued that in the absence of 
any amount fixed in the document, how can the 
plaintiff be entitled to a fixed sum unless the 
total income of the estate and the expenditure 
are first found and then the number of depen¬ 
dants who have to be maintained is determined? 
There is some force in this contention, but here 
on the findings of the Courts below which are 
findings of fact binding in this Court in second 
appeal the pUintiff has succeeded in establishing 
that as a matter of fact she was getting Bs. 20 
a month and 20 maunds of rice annually from 
the mutwalU. On these findings, the plaintiff’s 
suit £0 far as the period in suit is concerned 


must be decreed. But the question whether the 
plaintiff is entitled as of right to this particular 
sum or a larger sum or a lesser sum is left 
undetermined. We were informed that this ques¬ 
tion will now be dealt with by the proper per¬ 
sons appointed under the Wakf Act to administer 
such an estate. If that is so, the parties will no 
doubt take recourse to proper proceedings before 
that Tribunal. 

[ 25 ] The suit of the plaintiff, however, so far as 
she has asked for a proportionate amount in the 
quantity of rice cannot be decreed, because on 
the plaintiff’s own allegation she was getting 20 
maunds of rice annually and this amount is not 
payabls to her every month. 

[26] Mr. Syed Hasaan also contended that 
there is no evidence in the case that the plaintiff 
was ever getting Rs. 20 a month and 20 maunds 
of rice annually from the tucikf estate. Bat there 
are clear findings of the learned Subordinate 
Judge who relied upon the evidence of the plain¬ 
tiff and also on the evidence of P. W. S and 
p. w. It is, therefore, not correct to say that 
there is no evidence in the case in support of the 
plaintiff’s allegation. The learned Subordinate 
Judge has drawn attention to the fact that it is 
significant that the defendant himself did not 
come and challenge this allegation of the plaintiff 
which is supported by the evidence referred to 
above. 

[ 27 ] The result is that the appeal is allowed 
in part to the extent that the plaintiff’s claim 
for recovery of the price of rice is dismissed, but 
in other respects the decree cf the learned Sub¬ 
ordinate Judge is upheld and the question for 
future pleads (sic) is left at large. 

[28] Having regard to all the circumatances 
the plaintiff will be entitled to get half of the costa 
in all the Courts from the mutwalU defendant. 
The costs will come out of the estate. 

Mahabir Praaad J.—I agree. 

V.R.B, Appeal partly allowed. 


END 
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_ S. 133 —Accused striking blow by firewood 

on deceased’s forehead—Deceased bleeding from 
nose and falling unconscious—Efforts of accused 
to revive deceased failing—Taking deceased to 
be dead, accnsed burning body on pyre—Maid¬ 
servant of accnsed witnessing whole incident 
but out of fear not protesting or reporting 
matter to police immediately — Maid-servent 
held not* accomplice—Accnsed held guilty of 
gross negligence and must therefore, be imputed 
with necessary knowledge and criminal intent 
— Accused held guilty under S. 304, Part, 2 

48 

Hindu law—Alienation — Legal necessity — 
Onus—Onus ordinarily lies on purchaser or 
creditor—Bat under certain circumetanoes onus 
may he shifted to opposite party IBa 

-Alienation — Legal necessity — Deed of 

alienation reciting that debts forming considera¬ 
tion for alienation were validly existing debts 
—Fact deserves consideration—Person resiling 
from such statement to prove contrary case 

186 

-Alienation—Legal necessity — Small por- 

tion of consideration not proved to be for legal 
necessity—Alienation to be upheld 18o 

-Alienation—Legal necessity — Precedent 

mismanagement of property—Alienee concerned 
only with necessity at time of alienation 18d 

-Religious Endowment — Endowments in 

temples—Usual forms stated — Supplementary 
grants by other persons — When usually made 
stated . 

_Religious sects—Vaishnabite sects—Origin 


and development traced 

Religious endowment—Idol—Worship 


16 


Form of—Sankalpa for benefit of donor is not 
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Hinda lav (eontd,) 

neceasazy preliminary nnleas grant is made for 
petformiog partionlar service lo 

—Beligiona Endowment—Idol—Bait by next 
friend, for deolaration of idors right to revert to 
its original place of installation—Fact that next 
friend is disinterested is immaterial — Will of 
idol mast be determined by Court in the light 
of what is in best interest of idol Id 

Religious Endowment—Alienation—Estate 
of family idol can be alienated for legal necessity 

l0 

■ -■ Religious Endowment—Idol—Legal status 
of—It is property and can be subject of gift —~ 
Bight to be worshipped at particular place is 
intangible property—Idol oan be subject of 
adverse possession and also acquire rights by 
adverse possession 1/ 

Inoome-tax Aot (XI [11] of 1922), S. 
4 (l) (b) (t) — Accrue or arise — Assessee's 
headquarters at Cuttack—Assessment respecting 
as8e8see*8 dealings in raw materials — Raw 
materials gathered in Orissa States and sold 
through agents in British India— Cash realised 
from sale remitted to bead office at Cuttack — 
Raw materials not subjected to any manufactur. 
Ing process — No portion of income or profit 
held accrued or arose in Indian State—S. 42 (S) 
held was not applicable SOa 

_ Ss 33 and 66 (1 )—Provisions contrasted 

_‘Presentation, is not made essential in case 

of application — ‘Making’ of application is not 
coeval with receipt’ of it—Possibility of interval 
of time between them is recognised 53b 

_ Ss, 42 (1) and (3) — Business of buying 

and selling — Question whether any part of 
income aooruea or arises at place of buying — 
Operation of buying is relevant in determining 

q^stion_Sub-s. (3) is so worded as to widen 

its incidence of apportionment of income fPer 

Bay 0. J.) 606 

_ S. 42 (3) _Accrue or arise — Assesaee’s 

headquarters at Cuttack—Assessmentrespeoting 
flffisessee's dealings in raw materials — Raw 
materials gathered in Orissa States and sold 
through agents in British India— Cash realised 
from sale remitted to head office at Cuttack — 
Raw materials not subjected to any mann- 
facturing process — No portion of income or 
profit held accrued or arose in Indian State — 
S. 42 (8) held was not applicable 60a 

_ S. 66 (l) and (3) and Income-tax Appel¬ 
late Tribunal BuUs, 1946, B, 7— 'Require by 
application’ — Meaning of —Condition is snffi- 
dently complied with when application is put in 
transmission — Time in transmigsion is not to 

he computed as part of limitation of 60 days 

58<i 


Income-tax Aot (eontd,) 

- S. 66 (1 )— Only condition is to make ap- 

plication— Presentation is not 'oonditiou prece¬ 
dent’ to applicant’s right to require reference— 
Mode of compliance with such condition— Per¬ 
formance dispensed with when impossible or 
impraolioable 5dc 

Interpretation of Statates — Retrospective 
effect — Language so clear that retroapeotivity 
cannot be avoided without violence — It should 
be interpreted so as to give retrospective effect 
(Per Bay C. J.) (PB) 37& 

——Intention of Legislature — Language of 
statute ambiguous— One conforming to avowed 
intention is to be preferred ('Per Bay C J,) 

(FB) 37c 

-Retrospective operation — Statute taking 

away rights vested agreeably to existing laws— 
Operation is retrospective (FB) 37d 

_Retrospective effect — Construction of re- 

(rospeotivity borne out by words used by Legis¬ 
lature — Such construction ehould not be ruled 
out on mere ground that words may bear diffe¬ 
rent meaning ('Par Bay G. J.) (FB) 370 

_Intention of Legislature—Evidence ot, indi¬ 
cated (Per Bay C. J •) (FB) 87/ 

——Preamble— How far it oan be looked into 

for interpreting statute, stated (Pet Bay C. J•) 

(PB) big 

_Repeal by implication—Rule of interpreta¬ 
tion stated ‘^^b 

_Construction should be reasonable — Con¬ 
struction leading to absurdities should never be 
given countenance to 

Land tenures — Service tenure — Jaigir — 
Incidents of explained—Presumption on failure 
of service— Grant might be resumed by assess¬ 
ment of rent where grant is of quit rent and not 

land_There is no presumption that grant is of 

land 

Limitation Act (IX [9] of 1908), S, 6. Art. 

144—Hindu law—Religious endowment—Idol 
— Legal status of — It is property and can be 
subject of gift— Right to be worshipped at 
particular place is intangible property — Idol 
oan be subject of adverse possession and also 
acquire rights by adverse possession 1/ 

_ S. 20 _Suit on band-note instituted in 

1942 — Payment of interest on 2l8t October 
1941 relied on for limitation—Effect of amend- 
ment by Act XVI (161 of 1942 — Distinction 
between remedy and substantive right — Law 
applicable is S. 20 as amended— Plaintiff need 
not prove payment of interest as such 646 

_ S. 23 _Continuing wrong—What amounts 

to, stated—Continuance of injurious effects and 
of legal injury, distinguished—Trespaes amount¬ 
ing to complete ouster is not a continuing wrong 
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Limitation Act (contd.) 

—Property of idol and idol itself taken possesaion 
of—It is not a continuing wrong Ig 

Orissa Hindu Religious Endowments Aot 
(IV [4] of 1939), S. 6 {3) — ‘Oivil Court of 
lowe.'t grade” does not always mean Court of 
Muusif — It means civil Court of lowest grade 
having jarisdiction 4Gi 

-S. 64 —“Civil Court of lowest grade** does 

not always mean Court of Munsif— It means 
civil Court of lowest grade having jurisdiction 

46a 

Orissa Money-lenders Act (III [3] of 
1939 j, S. 2 (i) — The word “ loan, *’ wherever 
it oocures in S- 10 (1), means same thing, I.e., 
sum actually advanced (FB) 37/1 

-S. 10 (as amended ly S, 4, Orissa Monty- 

lenders (Amendment) Act (XVIII [18] of 
1947 )—It is retrospective — Saits and appeals 
pending at time of amendment — S. 10 as 
amended controls decrees to be passed therein 

(FB) 37a 

—S. 10 —Retrospective operation — Statute 
taking away rights vested agreeably to existing 
laws — Operation is retrospective. (Per Ray 

C. J.) (FB) Bid 

_ S. 10 _The word “ loan, *’ wherever it 

occurs in S. 10 (1), means same thing, i.e., 
sum actually advanced (FB) Blh 

- S. 10, (as amended hy Act XVIII [18] of 

1947 ) —Applicability—Parties capitalizing sum 
lent and interest unpaid and agreeing to treat 
it as fteeb loan transaotiion — Court can go 
behind agreement and limit decree on account 
of interest for period preceding suit to a sum 
which together with amount realized as interest 
is not greater than amount originally lent 

(FB) Bli 

—16 — It is retrospective — Suits and 
appeals pending at tinDO of amendment—8. 10 
as amended controls decrees to be passed therein 

(FB) 87a 

Orissa Tenancy Act (II [2] of 1913), 
S. 31-B — Transferee of holding can take 
advantage of provision of S 31 (B) only if he 
notified the fact of transfer to landlord—Land¬ 
lord not notified — Decree against recorded 
tenant for arrears of rent obtained and bolding 
put to sale in execution—Transferee not made 
party — Purchaser at execution acquired good 
title — What is sold is holding as such and not 
right, title and interest of judgment-debtor 51 

_S. 117 —Settlement entry — Presumption 

_Latest settlement has statutory presumption 

of oorrectnees and not previous one 31a 

_S. 199 _Suit by oo-sharer-landlotd for 

his share of rent — Other co-sharers not joined 
— Arrears claimed in respect of portion of 
holding_Decree sought to be executed in tea- 


Orissa Tenancy Aot (contd.) 
pact of entire holding—One of tenants dropped 
out in execution — Decree does not operate as 
rent decree—Right, title and interest of defen¬ 
dant proceeded against only passes in auction 
sale 296 

- S. 213 — Mortgage of ocoupanoy holding 

—Purchase by landlord of holding in execution 
of his rent decree — He is not bound to annul 
mortgage—He can ignore it 666 

_ S. 230 —Registered encumbrance on occu¬ 
pancy holding—Notice to landlord—It is doty 
of mortgagor tenant or mortgagee to give— 
Limitation for taking annulment proceedings 
begins from notice—Landlord purchasing hold¬ 
ing in execution of rent decree — It is not his 
duty to enquire in Registration Office about 
encumbrance—He cannot be fixed with notice 

56a 

-S. 235 —Land tenures—Service tenure— 

Jaigir—Incidents of, explained — Presumption 
on failure of service—Grant might be resumed 
by assessment of rent where grant is of quit 
rent and not land — There is no presumption 
that grant is of land 316 

- Sch. Ill, Art: 3 —Applicability — Land¬ 
lord qua auction-purchaser taking possession 
through Court—Article not applicable 29c 
Partition—What amounts to — One member 
of joint Hindu family after disruption of co¬ 
parcenary both iu mess and estate in possession 
of certain lands—Fact not sufficient to prove 
complete partition 29a 

Penal Code (XLV [45] of 1860), S. 302^ 
Acousei striking blow by firewood on decea¬ 
sed’s forehead — Deceased bleeding from nose 
and falling unoonsoious — Efforts of accused to 
revive deceased failing—Taking deceased to be 
dead, accused burning body on pyre — Maid¬ 
servant of accused witnessing whole incident but 
out of fear not protesting or reporting matter 
to police immediately — Maid-servant held not 
accomplice—Accused held guilty of gross negli¬ 
gence and must, therefore, be imputed with 
necessary knowledge and criminal intent — Ac¬ 
cused held guilty under S. 804, Part 2 48 

-S, 304, Part 2 —Accused striking blow by 

firewood ou deceased’s forehead — Deceased 
bleeding from nose and falling unoonsoious — 
Effort of accused to revive deceased failing— 
Taking deceased to be dead, aocueed burning 
body on pyre — Maid-servant of accused wit¬ 
nessing whole incident but out of fear not pro¬ 
testing or reporting matter to police imme¬ 
diately_Maid-servant held not accomplice — 

Accused held guilty of gross negligence and 
must therefore, be imputed with 
knowledge and oriroical intent — Accused h 
guilty under S. 30 i. Part 2 
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Penal Code (contd,) 

_ S. 361 — '*Oat of the keeping of lawful 

guaidiansbip ** — Keeping oontinues even when 
minor leaves guardian's boose temporarily out 
of anger, without having formed any intention 
of definitely abandoning bis protection — Tem< 
porarily going away to relative does not mean 
that gnardtansbip has ceased 22b 

- S. 361 — *' Taking ” and *' enticing ** — 

Minor girl voluntarily leaving husband’s house 
for place of her relative — Accused suggesting 
her to return to her husband — Girl accepting 
suggestion and returning back — Accused, how¬ 
ever, inducing her to change her mind and 
taking her to his place — Accused held actively 
brought about her stay in his house — His con¬ 
duct held amounted to taking ” girl within 
meaning of S. 861 22o 

——S. 361 — "Taking " need not be constitu¬ 
ted by single act—Charge need not specify when 
"taking" started and when it was ccmplete'l, 
when evidence showed that there was " taking " 

22d 

_S. 366 —Sentence—Girl, when offence was 

committed, actually a runaway from her hus¬ 
band _Her age on border line of minority and 

majority — These circumstances should legiti¬ 
mately be considered — Sentence of four years 
reduced to 1 year 


Precedents—Orissa — Orissa High Court has 
to follow Patna rulings in preference to Cal¬ 
cutta rulings 56c 

Tort—Conspiracy to injure — Action in tort— 
Damages claimed against number of defendants 
— Allegation that defendants bad combined 
with object to out and carry away plaintiff’s 
crops — No proof of malevolence against majo¬ 
rity of defendants ^ Defendants members of 
Krushak Sangha — Object of Sangh being to 
protect interest of defendants tenants against 
plaintiff landlord — Conspiracy to injure held 
was not established — Plaintiff held could not 
join all defendants to recover damages 80 

Transfer of Property Act (IV [4] of 1882)^ 
S. 66 — Sale — Title when passes — Terms of 
document should alone be loohed to — Extra¬ 
neous evidence is admissible only when they are 
ambiguous — Held, upon construction of sale- 
deed that transaction was completed one 145 

—S. 55 — Portion of consideration left in 
bands of vendee for payment to vendor's credi¬ 
tors—Failure to carry out trust—Title legally 
vested in vendee is not divested l^d 

_ S, 65 (5) (b) —Sale— Passing of title— 

Title passes with execution and registration of 
sale-deed in absence of contract to contrary— 
S. 55 (5) (b) does not affect question 14a 
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A. I. R. (36) 1949 Orissa 1 [C. N, 1.] 

Panigrahi and Narasimham JJ. 

Hadhalcrishna Das — Appellant v. JRadha^ 
ramana Swami and another — Respondents. 

A. F. A. D. No. 105 of 1943, Decided on 27tli August 
1948, from decree of Sub* Judge, Puri, D/* 8tb May 1943. 

(a) Hindu Law»->Religious Endowment—Endow¬ 
ments in temples — Usual forms stated — Supple¬ 
mentary grants by other persons — When usually 
made stated. 

Properties are usually endowed by Hindus for the 
performance of Fujas in a temple or for the perfor¬ 
mance of certain festivals therein or for the perfor¬ 
mance of Archanas to the deity in the name of the 
donor. In the first class of oases the endowment is uti¬ 
lised for conducting the necessary and vital part of 
worship and of the ritual in the temple. Ordinarily 
the Fuja is not performed in the name of the donor 
and consequently supplemental grants are made for the 
purpose of the service being more efficiently performed. 
In the second class of cases where the grants are made 
for the purpose of Utsavas it Is usual for others to sup¬ 
plement the funds either by making permanent granfe 
of land or money or by yearly contribntions towards 
the celebration of the festivals. In the third class of 
cases where the grants are made for performing Archa- 
nas In the name of the donor, either daily or on stated 
occasions, if the funds are not sufficient to meet the ex¬ 
penses, others will not come forward to supplement the 
resources. The Arcbana is intended solely for the bene¬ 
fit of the grantor: A. I. R. (2) 1915 Mad. 1003, Ref, 

[Para 8] 

(b) Hindu Law — Religious sects—Vaishnabite 
sects—Origin and development traced. [Para 9] 

(c) Hindu Law — Religious Endowment — Idol 
— Worship — Form of — Sankalpa for benefit of 
donor is not necessary preliminary unless grant is 
made for performing particular service. 

Sankalpa for the benefit of the donor is not a neces¬ 
sary preliminary to the daily service of a deity unless 
tho grant of land is specifically made for performing a 
particular service. Hence when the grant is devottar 
and Is made for the service of the deity, there is no 
obligation on the manager to perform Sankalpa for the 
benefit of the donor, every day before offering ‘'Bhog'* 
4/0 the deity. [Para 11] 

1949 Or/1 


(d) Hindu Law—Religious Endowment— Idol— 
Suit by next friend, for declaration of idol’s right 
to revert to its original place of installation — Fact 
that next friend is disinterested is immaterial — 
Will of idol must be determined by Court in 
light ol what is in best interest of idol —Civil P. C. 
(1908), O. 32, R. I. 

In a suit for a declaration that the alieuatiou of the 
plaintiff deity and Its instailatiou elsewhere is against 
the will and the interest of the plaintiff deity and of its 
rights to revert to its original place of installation, the 
Court must determine whether it is the wilt of tho 
deity to be so removed and whether it is in its interest 
to be so removed. It does not matter whether the “next 
friend” who brings the suit is wholly disinterested. 

[Para 12] 

The will of the deity must be determined in the 
light of what is in the best interests of the idol. Where 
rival shebaits claim to represent the will of the deity in 
conflicting ways, the duty of determining what should 
be the will of the deity must ultimately devolve upon 
the Court. [Para 20] 

Annotation: (’44 Com.) Civil P. C., 0. 32, R. 1, N. 1. 

(e) Hindu Law—Religious Endowment—Aliena¬ 
tion — Estate of family idol can be alienated for 
legal necessity. 

As a general rule, according to Hindu law, property 
given for the maintenance of religious wojrship is ina¬ 
lienable. But the manager of an endowment has the 
same powers as a guardian of an infant to incur loans 
for necessity and such loans will bind the idol’s es¬ 
tate. Where the temple is a public temple the dedica¬ 
tion may be such that the family itself could not put an 
end to it. But in the case of a family idol, the consensus 
of the whole family might give the estate another direc¬ 
tion. The properties at one time devottar may by com* 
mon coosent of the whole family cease to bo so and 
become secular property. It is only In an ideal sense 
that property can be said to belong to an idol, and the 
possession and management of it mast in the nature of 
things be entrusted to some person as the sbebait or 
manager. The person so entrusted must of necessity be 
empowered to do whatever may bo required for the 
service of the Idol and forAbe benefit and preservation 
of its properties, at least to as great a degree as the 
manager of an infant heir. The teat is "the benefit of 
the idol”. A sbebait can borrow for legal necessity and 
for necessaries of the deity and bind the estate of the 
deity: Case law relied on. [Para 13] 
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(f) Hindu Law - Religious Endowment—Idol — 
Legal status oi — It is property and can be subject 
of gift — Right to be worshipped at particular place 
is intangible property — Idol can be subject of ad¬ 
verse possession and also acquire rights by ad¬ 
verse possession — Limitation Act (1908), S. 6, 
Art. 144. 

There is no absolute prohibition against the gift of 
an idol. Ou the contrary, the gift of an idol under cer¬ 
tain circumstances is considered a laudable act. 

(.Para 13] 

In the eye of hnv idols .are property. Whether the 
idol can be regarded as movable or immovable pro* 
perty, the right to be worshipped at a particular place 
or by a person may be regarded as intangible property. 
A Tbakur (idol) can be the subject of possession and 
adverse posicssiou. The transfer of an idol under some 
circumstances cannot, therefore, be regarded as being 
opposed to law and may be uphold. [Para 13] 

Idol is no doubt in a position of an infant as it can 
act only through a sbebait or a manager. But he cannot 
be regarded as perpetual infant. Transactions by or 
against him will be governed by the Limitation Act. It 
is open to the sbebait or any person interested in an 
endowment, to bring r suit to recover idol’s property 
for devoltar purposes. An idol can also acquire rights 
by adverse possession just as much as there can be ad¬ 
verse possession against the idol An idol, therefore, is 
as much subject to the law of limitation as a natural 
person and cannot claim exemption on the ground that 
he is a perpetual infant. Consequently, the idol’s right 
to be located at a particular place is not a continuing 
right. The right can be lost by adverse possession. Case 
law relied on. [Paras 14 & 15] 

Annotation: (’42-Com.) Limitation Act, S. G, N. 30; 
Arts. 112 and 144 N. 49. 

(g) Limitation Act (1908), S. 23 — Continuing 

wrong_What amounts to, stated — Continuance 

of injurious effects and of legal injury, distinguished 

_Trespass amounting to complete ouster is not 

continuing wrong— Property of idol and idol itself 
taken possession of — It is not a continuing wrong. 

If the act complained of creates a contiouing source 
of injury and is of such a nature as to render the doer 
of it responsible for the continuance thereof, in cases 
in which damage is not of the essence of the action, as 
in trespass, a fresh cause of action arises do die in 
diem. Where the wrongful act produces a state of 
afiairs, every moment’s contiDuance of which is a new 
tort, a fresh action for the continuance lies in which 
recovery can be had for damages caused by the conti¬ 
nuance of the tort to the date of the writ. Where the 
wrong consists in the omission of a legal doty, if the 
duty is to continue to do something, the omission 
constitutes a continulog wrong during the time it lasts. 
Where the wrong consists in an act or omission it must 
not be fleeting or evanescent like a slander uttered, but 
such as to produce a change in the condition of things 
whichisacontinualsource of injury. There isa real dis¬ 
tinction between continuance of a legal injury and con- 
tinuancooftbcinjariousellectof a legal injury. Thus, in 
the case of a bodily injury there is no continuing wrong 
as the injury ceases though the injurious eSect may 
persist. In other words, there must not be a single 
wrongful act from which injurious consequences follow, 
but a state of affairs every moment’s continuance of 
which is a new tort. The commonest examples of con¬ 
tinuing wrong are found in interference with water sup¬ 
ply and obstructions to rights of way and of light and 
air. Where adverse possession is claimed on the strength 
of the erection of a wall there is no continuing wrong 
within S. 23. The effect may continue but Ibis does 
not extend the time of limitation. Where, therefore, a 


trespass amounts to a complete ouster the wrong is not a 
continuing one and successive actions will not lie on the 
principle of interest rei publicae ut sitfinis litium. 
The test in applying S. 23, is not whether the right is 
a continuing right but whether the wrong is a continu¬ 
ing wrong. Where the act or wrong is complete, S. 25 
does not apply. [Para 16] 

When the properties of the deity and the idol ifeelf 
are taken possession of, the act which causes an en¬ 
croachment of the idoTs right is at once complete and 
there is no continuance of damage or wrong withifl the 
meaning of the statute. The effect of the damage may 
continue but this does not extend the time of limita¬ 
tion. When the wrong amounts to dispossession of the 
plaintiff then even although it may be a continuing 
wrong the plaintiff cannot recover possession after 12 
years because under S. 28, he himself has got no right 
left which he can enforce. The real question is not 
whether the wrong is continuing or not, but whether 
the wrong amounts to a complete ouster of the plaintiff 
that is to his dispossession. Case law relied on. 

[Para 16] 

Annotation: (■42-Com.) Limitation Act, S. 23, N. 2, 

3 and 16. 

(h) Civil P. C. (1908), S. 9 — Suit by worshipper 
against custodian of deity to locate it in particular 
place—Plaintiff not prevented from worshipping at 
place where deity is situated — Suit is not cogniza¬ 
ble by Civil Court. 

A suit by a worshipper, not based on any right to the 
property in the idol or to an office, against its custo¬ 
dians to locate it in a particular temple instead of in 
another, there being no allegation that the plaintiff is 
prevented from worshipping the idol at the latter tem¬ 
ple, is not cognizable by the Civil Court : 32 Cal, 1072, 
Bel on. [Para 19] 

Annotation: (’44-Com.) Civil P. C-i S* 9. N.23,Pt.8; 
K. 48, Pt. 5. 

B. N, Das and S. Mohaniy — for Appellant. 

Sen Quyta and B. K. Pal — for Respondents. 

Panigpahi J. — The circumstances leading 
to this litigation are not in controversy. The 
plaintiff, Tbakur Sri Radbaramna Swami, was 
admittedly the family idol of Ranganath Deb 
Goswami, defendant 2 in this case. The father of 
defendant 2 executed a ‘kebala’ dated 2lBt Novem¬ 
ber 1909 transferring hisshebayati right, the inam 
lands endowed for the service of the deity and 
the plaintiff idol itself to the Guru of the defen¬ 
dant 1 the then Mabant of Gangamatba Math 
at Puri, and put him in possession of the plain¬ 
tiff-deity. The Government of Madras resumed 
the inam grant on 4tb November 1921 as it bad 
been alienated, and the purpose of the grant 
bad failed. Defendant 2 thereupon applied to 
the Government of Madras for handing over the 
net assessment of the village to him so that the 
seba puja of the deity may be continued. On 
objection being taken by Defendant 1, the 
alienee, the parties were referred to establish 
their rights in a civil Court and the collections 
from the village were directed to be kept in the 
Treasury as deposit pending the final adjudica¬ 
tion of their title. Defendant 2 thereupon filed 
a suit, T. S. No. 98 of 1926, OB or about I4tb 
April 1926 against defendant l “for a deola- 
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ration that the plaintiff Thakur had not been 
removed from the said Goawami Math to the 
said Gangamatha Math as was falsely stated in 
the above-mentioned ‘ICebala’ dated 21st Novem¬ 
ber 1909. This suit was finally decided against 
defendant 2 on 27th September 1928, whereupon 
the Board of Revenue regranted the inam 
village of Jaggilipadaro to defendant 1 . Defen¬ 
dant 1 has thus been in custody of the 
plaintiff idol and the inam village of Jaggilipa¬ 
daro which constitutes the endowment of the 
deity, as well as the shebayati right of defen¬ 
dant 2 , from 1909. The present suit was raised 
by one of the zamindars of Takkali in the dis¬ 
trict of Vizagapatam as the ‘next friend’ of the 
plaintiff-Thakur for a declaration that “the re¬ 
tention of the plaintiff-Thakur at the said Oan- 
gamatha Math by the said Madhab Das, and, 
after his death, by the defendant Radhakrushna 
Das, has been wrongful and is “a continuing 
wrong” and prayed for a decree directing the 
defendant Radhakrushna Das to restore the 
plaintiff-Thakur to its original place of conse¬ 
cration, namely, the said Goswami Math." 

[2] The plaintiff’s case is that the ancestors 
of defendant 2, Banganatb Deb Goswami, 
were formerly the Gurus of the Raj family of 
Atbgado, residing in a house in Pari town known 
as the ‘Goswami Math’. In or about the year 
1789, the then Raja of Atbgado bad the plaintiff- 
Thakur installed and consecrated as the Thakur 
of the Goswami family in a temple at the said 
Goswami Math with a view to ensuring the 
performance of its seba according to Vedio rites 
by the Goswamis in perpetual successron. In the 
same year, it is alleged, after the said consecra- 
tion the Raja of Atbgado made an endowment 
in favour of the plaintiff-Thakur of certain lands 
in village Jaggilipadaro in Atbgado Taluk with 
a view to providing for the daily offerings to 
and the service of the plaintiff-ThakUr. The 
plaintiff avers that the retention of the Thakur 
at the said Gangamatha Math is wholly wrong, 
ful, being contrary to the wishes and purpose of 
the founder, is sacrilegious and is a continuing 
wrong, that the plaintiff is entitled to be restored 
to the pagoda at Goswami Math, and to be wor- 
shipped there from day to day in its own way, 
according to the customary mode of worship of 
the said Goswami Math. 

[8] The present 'next friend' of the plaintiff- 
Thakur claims to be the successor of the origi¬ 
nal founder of the endowment and as such is 
interested in the location of the plaintiff-Thakur 
at the proper place according to the purpose of 
the endowment, and asserts that it is the will of 
the plaintiff-Thakur to return to the pagoda at 
the Goswami Math and to be worshipped there 
^cording to the customary mode of the institu- 


tion. The cause of action for the suit is stated 
to have arisen on or about the sist Novem¬ 
ber 1909, when the father of defendant 2 
purported to transfer the idol, and is alleged 
to be arising from day to day thereafter. 
Defendant l in his written statement denied 
that the plaintiff-Thakur had been installed or 
consecrated by any Raja of Atbgado or that the 
purpose of the endowment was that the plain- 
tiff-Thakur should always remain in the Goswa¬ 
mi Math. It is his case that defendant 2 
transferred the inam lands of village Jaggilipa- 
daro to the then Mahant of Gangamatha Math 
and delivered the plaintiff-Thakur as it was his 
family idol and capable of being removed. 
Since then the defendant’s Guru, Madhab Das, 
located it in a separate temple in bis Math 
and was performing its seba puja and janni 
jatra and meeting the expenses from the income 
of the lands in the village of Jaggilipadaro, and 
after his death, defendant 1 has been performing 
its seba puja and janni jatra. It is further 
alleged that the residential house of defendant 2 
and his ancestors (who were married men) and 
in which they lived with their family and child¬ 
ren is popularly known as the 'Goswami Math’ 
and that the plaintiff-Thakur was located in a 
room allotted for its puja along with other 
idols. The father of defendant 2 was legally 
competent to transfer the lands for legal ueces- 
sity and delivered the plaintiff-Thakur so that 
its seba puja may be continued. Defendant I’a 
case therefore is that since 1909, bis Guru, and 
after bis death, defendant 1 are in possession of 
the plaintiff-Tbakur in their own right for a 
much longer period than the statutory period of 
12 years and, at any rate, bo has acquired a 
right by adverse possession to the custody of the 
plaintiff-Thakur. Defendant 2 admits the allega- 
tions of the plaintiff in toto and says that be is 
willing and prepared to carry on the seva puja 
and worship of the plaintiff-deity according to 
strict Yedic rites, in conformity with the inten¬ 
tion of the founder and the purpose of the institu¬ 
tion in case the plaintiff-Tbakur is restored to 
its proper place of consecration and worship. 

ti] Several issues were framed by the* trial 
Court, but those which arise for determination 
in this appeal are issues 2, i,7 and e, namely the 
following : 

"(1) Did any aoccstor of tbo 'next friend’ get (be 
plaintiff installed and consecrated in Goswami Math 
and or make an endowment mentioned in para. 8 of 
tbe plaint: 

(2) Is tbo snit barred by Umitation; 

(3) Is tbo retention of tbe plaintifl-idol wrongful, as 
alleged In para. 9 of tbe plaint; 

(4) Is the suit bad under S. 42,’Speoific Relief Act”. 

[5] The learned Munsif who tried the suit held, 
in an exhaustive judgment, that the Thakur was 
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the family idol of Goswami and that some ances¬ 
tors of defendant 2 founded the deity and its 
worship and that the ‘nest friend’, the Raja of 
Takkali.was not competent to bring the suit as 
bis connection with the Athgado family had 
ceased and that the proper person to represent 
the will of the Thnkur was the shebayat, and 
that the removal of the Tbakur and the transfer 
of the shebayati right is not illegal and cannot 
now be questioned by the ‘next friend’ of the 
Thakur. He held that the retention of the plain- 
tiff.idol was not wrongful and that, in any case, 
the suit was barred by limitation. He accord¬ 
ingly dismissed the suit. 

[6] On appeal to the Court of the subordinate 
Judge, the judgment of the learned Huneif was 
reversed on the ground that the removal of the 
plaintift'-Thakur to the Gangamatha Math was 
a continuing wrong and that there could be no 
adverse possession over the idol and that the 
plaintiff was competent to maintain the suit and 
the plaintiff’s suit was decreed as prayed for. 

[7] Defendant 1, the Mahant of Gangamatha 
Math, therefore appeals. The principal conten¬ 
tions urged on his behalf are : that the plain¬ 
tiff’s *next friend’ has no interest of any kind 
in the idol or in the properties endowed and is 
not competent to file a suit as a disinterested 
next friend of the plaintiff.Tbakur; that this is 
a collusive suit instigated by defendant 2 and 
has been brought to benefit him rather than the 
plaintiff idol. Secondly, that the suit is barred 
by limitation as there has been a complete ouster 
of the plaintiff’s rights and defendant 1 has 
acquired by prescription the right to retain the 
idol and the endowment connected with it. And 
thirdly, that the idol should not be separated 
from the properties and the sebayati right. This 
suit being exclusively for the removal of the 
idol to the 'Goswami Math’ will result in its 
being dissociated from the endowed properties 
which have been re-granted to defendant i after 
resumption by the Government of Madras. In 
order to appreciate the validity of the first 
ground taken by the appellant it is necessary to 
refer to Ex. l which is a certified copy of the 
Inanr Register and the only document filed on 
behalf of t^ie plaintiff’. The inam purported to 
be a devadayam grant "for the daily offerings 
of the deity" and was to continue "so long as 
the service is performed.” It recites that it was 
granted by one Brundaban Hariscbandra Deb 
in 1789 to Sri Radharamanaswami. The manager 
for the time being was one Brundaban Chandra 
Deb Goswami. The Inam Oommiasioner ordered 
that the inam should continue so long as the 
service is performed and the pagoda lasts, and 
Title Deed NO. 2465 was issued on I7th November 
1862. It does not appear from this register that 


the grantor was a Raja of Athgado estate or 
that he had installed the plaintiff-Thakur at Puri 
previous to the grant. The plaintiff’s contention 
that one of his ancestors installed the deity at 
the Goswami Math and later made a grant of 
the village is not borne out by the entries in the 
Inam Register. Nor does the evidence that he 
heard it from his grand-mother about the instal¬ 
lation and subsequent grant carry conviction. It 
has also been pointed out that the Athgado 
estate was sold by auction for arrears of tribute 
on I5tb February 1854. The estate was at first 
declared to have been bought in by-Government 
on the ground that the Kballikote Zamindar who 
was actually the highest bidder had not complied 
with the terms of the sale and paid in the 
prescribed deposit. Against this decision of Mr. 
Prendergast’s, the then Collector, the Kballikote 
Raja appealed to Government and Government 
ordered that the amount of his bid be accepted 
and the taluk made over to him. ‘ The old 
sanad was, as is usual, cancelled". See Ganjam 
District Manual, p. 17. In para. 2 of the plaint 
it is alleged that an ancestor of the present next 
friend’ had the plaintiff-Thakur installed and 
consecrated as the Thakur of the Goswami family 
by the then ancestor of the defendant in a temple 
of pagoda at the said Goswami Math with a 
view-to ensuring the performance of its seba 
according to Yedic rites by the Goswami of the 
said Math in perpetual succession. The argu¬ 
ment on behalf of the respondent has proceeded 
on the same footing that the plaintiff-Thakur 
was the family idol of defendant 2. Nonetheless 
elaborate arguments were adduced both in the 
lower appellate Court and in this Court on the 
right of the ‘next friend’, as the donor of the 
deity and of the properties attached to the endow¬ 
ment, to control the management and regulate 
the worship of the plaintiff-Thakur. The case 
was further developed during arguments that the 
worship of the plaintiff-Thakur was not being 
performed by the appellant in accordance with 
the peculiar form of worship prevailing in the 
Goswami Math. The specific case for the respon¬ 
dent is that before the daily worship is com¬ 
menced at the Goswami Math there should be a 
sankalpa invoking the blessings of the deity for 
the benefit of the Athgado Zamindar, and that 
this was the customary mode of worship which 
was not being followed by the appellant.^ This, 
however, was not the case put forward in the 
plaint. The only charge made against defen¬ 
dant 1 is contained in para. 9 of the complaint 
which is as follows : 

“It is submitted that the retention ol the 
(plaint?) Tbakur at the site of the Gangamatha w 

wholly wrong, being utterly contrary to 
the founder and the purpose of the lonnd^ion, 
sacrilegious act, and is a continuing wrong. Tne p 
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tiff Is entitled to be restored to the pagoda at the 
Gostratni Math, to bo worshipped there from day to 
day in its own way according to the customary mode 
of worship of the said Goswami Math.” 

[8] [After considering the evidence hie Lord- 
ship proceeded:] Having regard to the pleading 
and the state of the evidence regarding the exis- 
tence of the alleged custom, I am unable to agree 
with the finding of the learned Subordinate 
Judge that there is a failure in the»performance 
of the customary mode of worship in the appel¬ 
lant's math and that it therefore constitutes a 
continuing wrong. It is not clear if the donor 
retained any interest or made the grant subject 
to any condition regarding Sankalpa or other, 
wise. Properties are usually endowed by Hindus 
for the performance of Pujas in a temple or for 
the performance of certain festivals in the temple 
or for the performance of Arcbanas to the deity 
in the name of the donor. In the first class of 
cases, the endowment is utilised for conducting 
the necessary and vital part of worship and of 
the ritual in the temple. Ordinarily, the Puja is 
not performed in the name of the donor and 
consequently supplemental grants are made for 
the purpose of the service being more efficiently 
performed. In the second class of cases where 
the grants are made for the purpose of Utsavas 
it. is usual for others to supplement the funds 
either by making permanent grants of land or 
money or by yearly contributions towards the 
celebration of the festival, In the third class of 
cases where the grants are made for performing 
Arcbanas in the name of the donor, either daily 
or on stated occasions, if the funds are not 
sufficient to meet the expenses, others will not 
oome forward to supplement the resources. The 
Arcbana is intended solely for the benefit of the 
grantor: See 28 M. L. J, 217 : (A. i. r. ( 2) 1915 
Mad, 1003), Ambalavana Pandarasannadhi v. 
Sree Minahshi Sundareeioara Devastlianam. 
In the present case the grant having been made 
according to Ex. 1 for the daily offerings to the 
deity was an absolute and unconditional grant 
and was not one for Arcbana or for invoking 
blessings to the grantor. The "Kebala*' which 
the father of defendant 2 executed in favour of 
the appellant’s Guru makes no mention of any 
special form 0 ! worship associated with the deity. 

It recites : 

"As you are a Hindu belonging to our sect of 
Brabmia-VaUbnavas and as it Is expected that you 
can properly perform the Seva Puja of tbe said Tbakur 
you and yoar successors should perform duly tbo Seva 
Puja of tbo said Tbakur.” 

On the same day the vendor passed a receipt in 
which he says : 

"Out of tbe oonsideratlon I keep with you Bs. 10,000 
for clearing the dues of tbe mortgages in respect of tbo 
aforesaid property and having made over tbe deity, 
Badbamoban, mentioned in the 'Eebala* 


It is, therefore, clear, as tbe Sub-Judge remarked 
in his judgment in tbe appeal preferred by 
defendant 2 in 1923, 

"that the Tbakur was heavily indebted and the only 
property that was dedicated for its upkeep had been 
mortgaged by the plaintifl’s father by au usufructuary 
mortgage for Rs. 10,000 and theroforo he thought i& 
most expedient to alienate the property and deliver tbo 
Tbakur so that the rites and ceremonies attached to it 
might be properly performed, fciuch alienation cannot 
be assailed on any legal ground and it was evidently 
for an adequate consideration,” 

It is therefore clear that tbo so-called customary 
mode of worship peculiar to tbe Goswami Math 
is a pure myth and has not been substantiated. 

[9] Another contention on behalf of the plain- 
tiff-deity which found favour with tbe learned 
Subordinate Judge is that tbe alienee being a 
Sanyasi is incapable of conducting worship ac¬ 
cording to Vedic rites and, therefore, the plain, 
tiff is entitled to insist on the due performance 
of its Puja by defendant 2 who is a married 
man. I am unable to appreciate this reasoning 
because there is no warrant for bolding that tbo 
Mahant of Gangamatha Math is a Sanyasi. The 
Mahant does not describe himself as a Sanyasi, 
nor is there any evidence that he or his Guru 
was initiated into the Sanyasi order. There has 
been au unfortunate confusion in tbo lower 
Courts between au “ascetio” and a ‘Sanyasi.’ The 
only difference that I can find between defen¬ 
dants 1 and 2 is that tbe former is a perpetual 
Brahmachari or Virakta of the Yaishnab socc 
while the latter is a Gcubi or married man. 
Both worship deities, both perform tbe annual 
ceremonies of their Gurus or ancestors, and also 
perform other Vaidic Karmas. Sanyasi should 
have no Gods or temples. Their only vocation is 
tbe contemplation of the absolute truth and not 
the worship of any God. A Brahmachari or 
student, according to Golap Chandra Sarkar is 
of two descriptions, namely, Upakurvana or 
ordinary student and Naishtika or life-long 
student. The former became a house-holder in 
due course, while tbe latter was a student for 
life, devoted to the study of science and theology, 
felt no inclination for marriage, did not like to 
become a'house-holder, and chose to life, as a 
perpetual student, the austere life of celibacy. 
There are persons belonging to certain religious 
sects of modern origin such as the Vaisbnabs 
that do in some respect reseoiblo life long students 
and itinerant ascetics. They are connected with 
the well-known Maths or Mabants .... Most of 
the Vaisbnabite Maths of Bengal. Bihar and 
Orissa were founded by Bengalee Brahmins and 
Eayastbas who were tbe disciples and followers 
of Chaitanya and they were not merely founded 
by celibates but by house-holders. Tbe three Pra- 
bbus who are the chief spiritual preceptors or 
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masters of this order are Chaitanya, who is be¬ 
lieved to be the incarnation of Lord Krishna, 
Adwaitanand and Nityanand. Adwaitanand’s 
descendants residing at Santipur are now chief 
spiritual preceptors along with the male and fe- 
male descendants of Nityananda. Besides these 
three Prabhus, the Vaiehnabs of this order ack- 
nowledge six Gosains as their original and chief 
teachers and founders, in some instances of the 
families now existing, to whom as well as to the 
Gokulashta Gosains, hereditary veneration is due. 
These six are : Rupa, Sanatan, Jeeva, Raghu- 
nath Bhat, Raghunafch Das, and Gopal Bhat, 
They appear to have settled at Brundaban and 
Mathura. The post of spiritual Guide is not con¬ 
fined only to the Brahmins : some of the well- 
known Gosains belong to the Vaidya caste. 
Chaitacya, the founder of these cults, nominated 
Adwaitaoharya or Adwaitanand and Nityanand 
to preside over the Bengal Vaishnabs, and Rupa 
and Sanatan over those of Mathura : See Wilson’s 
works, vol. I. It is said that defendant i claims 
descent through Gadadhar Prabhu and defen¬ 
dant 2 through Nityanand Prabhu who were both 
followers of Lord Chaitanya. A reference to 
Ohaityanya Charitamruta and Baisbnab Abi- 
dhana shows that Gadadhar who was also known 
as Pandit Prabhu Gadadhar Pandit and Godai, 
was the disciple of Pundarik Bidyanidhi who 
was himself a disciple of Advaitanand. Gadadhar 
came to Orissa along with Sri Chaitanya and 
lived the life of a perpetual Brahmachari till his 
death in 1638. Gangamudri was an Oriya lady 
and was a disciple of Gadadhar’s branch. Gada¬ 
dhar was a great scholar and wrote commen¬ 
taries on the Gita. Besides he was a life-long 
associate of Lord Chaitanya and is regarded by 
the Vaishnabs as one of the Pancha Tatva. The 
appellant’s Math is obviously named after 
Gangamudri, who was a Vaishnab herself and is 
known as the Gangamatha Math. The learned 
Munsif has correctly observed that the only 
difference between Gadadhar and Nityanand is 
that the former did not lead a married life and 
thus was an ascetic while the latter led a family 
life, but tbeir cult was the same. This is borne 
out by the “Kebala” of the year 1909, m which 
the father of defendant 2 asserted that the Mahant 
belonged to the sect of Brahmin Vaishnav to 
which sect the transferor also belonged. 

[10] Apart from the competency of defen¬ 
dant 1 to perform the worship of the plaintiff- 
Thakur it is asserted that the daily service is 
not being properly performed. 

[11] According to the plaintiff's case there 
should be a Sankalpa as a necessary preliminary 
!to the daily service of the deity. This was not 
I the case set out in the plaint nor spoken to by 
the plaintiff’s “next friend” as I have already 
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observed. Nor is this insistence warranted by 
Hindu texts. The daily rites of worship are as 
folIow'S according to the Hindu texts : 

“The worshipper is directed to awake early in the 
morning and to purify himself. Ha is then to sweep 
the temple with a piece of cloth or with a broom made 
of specified materials. In the Yogini Tantra the devotee 
is promised spiritual bliss for a thousand years for 
every particle of dust raised by the sweepings. After 
sweeping comeS the process of smearing (Upalepana). 
This, according to the same authority, has to be done 
with earth or cowdung. The next step is to remove the 
Nirmalja or the remains of the previons day's offerings 
of flowers. After this the devotee should present the 
deity with an offering of flowers; of Arghya or respect¬ 
ful oblation of rice, durva grass, flovers, etc., with 
water; of Pady or washing the feet as also of other 
articles necessary for washing the month and so on» A 
deity in short is conceived as a living being and is 
treated in the same way as a master of the hause would 
be treated by his hnmble servant. The dally routine of 
life is gone through : the living image is regaled with 
the necessaries and luxuries of life in due succession, 
even to the changing of clothes, offering of food, and 
retirement to rest.” Saraswathi’s Hindu Law. 

It is, therefore, preposterous to suggest that the 
daily worship of the deityfshould be prefaced with a 
sankalpa for the benefit of the donor. A gift of land 
to a deity is extolled in the Shastras as 'produc- 
tive of the greatest religious merit.’ In the Maha- 
bharat it is said that “the donor of land shines 
in Heaven so long as the land, which is the 
subject of gift, lasts,” In the Varahapurna the 
bestower of a piece of land to Vishnu is pro¬ 
mised fortune and prosperity for seven births, 
and it is also mentioned there that be who dedi¬ 
cates the field or the house for the enjoyment of 
Vishnu is released from all sins. A gift of land 
to an idol has, therefore, always been a favourite 
form of endowment with the,Hindus and it is 
abhorrent to the Hindu notion of piety and re¬ 
ligious merit to think that a dedication was 
made to the plaintiff-Thakur for inviting bles¬ 
sings to the donor. If the grant bad been made 
to the Gosain for performing a particular service 
such as the invoking of daily blessings, the case 
would be different. In this case, the grant being 
Devottar and having been made for the service 
of the deity, defendant 2 , who is its manager, is 
under no obligation to i)erform sankalpa every 
day before offering ‘bhog’ to the deity. 

[ 12 ] The plaintiff’s ‘next friend’ has failed to 
prove that there has been a departure in the cus¬ 
tomary mode of worship of the plaintiff-deity in 
the Gangamatha Math and that there has been 
in consequence a “continuing wrong” against 
the plaintiff-idol. The contention on behalf of 
the appellant that the plaintiff’s ‘next friend’ has 
no interest in the suit or in the location of th® 
plaintiff-Thakur and that the present suit i® 
merely a device to get back the Thakur to d^ 
fendant 2’3 house with a view oltimately t® 
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claiming the properties attached to the endow- 
ment, IS not without force. But since the suit 

professedly for the benefit of the 
plaintiff-Thakur I have to examine the alleged 
rights of the Thakur to revert to its original 
tuace of installation and also to determine whe- 
ther it is the will of the Thakur to be so removed. 
If it 19 m the interest of the Thakur that he 
should be removed to defendant 2’3 house, it 
does not matter whether the ‘next friend’ is 
wholly disinterested in having brought this suit. 

Cl3] The second and the most important 
point raised on behalf of the appellant is the 
question of limitation. The appellant’s case, in 
brief, is that an idol belonging to a family is 
transferable and an alienation is recognised by 
law. Alternatively, if the transfer is void adverse 
possession would run, from the date of transfer 
of possession of the idol, not only against the 
endowed properties but also against the idol itself, 
^ere is no doubt that, as a general rule accord¬ 
ing to Hindu law, property given for the main- 
tenance of religious worship is inalienable. This 
was decided in an early Vyavastha given in 
volume 2 of MaoNaughton’s “ Precedents of 
Hindu Law” p. 305, citing the text from the 
S. M. T, Bhagawat : 

^ He who seizes (he subsistence of the gods or of 
priests, whether given by himself or another, is born a 
reptile in ordure for a mlUIon of million years.* * 

See also 46 O.W.N. 665, Sri Sri Ishtuar Lakshi 
Durga v. Surendra Nath Sarkar, and r. r». b, 
1944 (1) cal. 189, at p 162 : (a.i.r. (30) 1943 oal. 
613) Surendra Narayan Sarbadhikari v. Bhola^ 
nath Roy ChoudhUri. But the manager of an 
endowment has the same powers as a guardian 
of an infant to incur loans for necessary pur¬ 
poses and such loans will bind the idol’s estate. 

If this were not so, the estate of the idol might 
be destroyed or wasted and its worship discon- 
tinned for want of necessary funds to preserve 
and maintain them. Where the temple is a 
public temple, the dedication may be such that 
the family itself could not put an end to it, but 
in the case of a family idol the consensus of the 
whole family might give the estate another direc¬ 
tion, 4 I. A. 62 : (2 Oal. 341 (p, c)), Kunwar 
Darganath v. Bamchunder, See also Tulsidas 
V. Siddhinath reported in 20 o. L. j. 816 (n) : 

(9 1. 0. 650) where it was held that properties at 
one time devottar may by common consent of 
the whole family cease to be so and become 
secular property, and 21 M.T^.J. 688 : (li re. 693), 
Appu Pathar v. Sree Eurumba; 7 c.l.r. 278, 
Doorga v. Sheo Proshad and 27 Mad. 435 : (14 
,M.L.J. 106), Vidyapurna v. Vidyanidhi, Be- 
liance has been placed on the judgment of 
Banerji J. in Kheiter Ohunder v. Haridas 
reported in 17 oal. 667. In this case, a family 
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idol belonging to a Ghosh family had been made 
over to the grandfather of the plaintiff by a deed 
of gift as the owner of the idol could not carry 
on the worship out of the proceeds arising out of 
the devottar lands. It was argued that the deed 
of gift was invalid as it purported to give away 
an idol which could not be the subject of transfer, 
and Banerji J. lent the weight of his authority 
to the statement that there is no absolute prohi- 
bition against the gift of an idol. An idol is not 
mentioned as an unfit subject of gift by Hindu 
lawyers in their enumeration of what are and 
what are not fit subjects of gift_See Colebrook’s 
Digest Book 2 , chap. 4—but on the contrary the 
gift of an idol under certain circumstances is 
consdered a laudable act. It was also held that 
the deed of gift was really an arrangement 
with a view to carry on the worship of the idol 
regularly from generation to generation and that 
It was for the benefit of the idol. It was further 
held that such an arrangement is valid in law 
and binding upon succeeding sebayats. As was 
^served by the Judicial Committee in Prosiinno 
Eumari Dehya v. Gulahchand 14 Beng. l. r. 450 ; 
(21. A. 145 P. 0.) and later confirmed in 4 i. A. 62 : 

(2 Cal. 341 P. c.), Kunzuar Durganathy. Ram^ 
chunder, it is only in an ideal sense that property 
can be said to belong to an idol, and the possession 
and management of it must in the nature of things 
be entrusted to some person as the sebayat or 
manager. It would seem to follow that the per. 
son so entrusted must of necessity be empowered 
to do whatever may be required for the service 
of the idol and for the benefit and preservation 
of its properties, at least to as great a degree as 
the manager of an infant heir. Another point 
raised in the case was that the effect of the ar. 
rangement was to convert an endowment for the 
spiritual benefit of the family of the original 
founder into one for the benefit of the family of 

the plaintiff. Banerji J. repelled this contention 
ID these words: 

‘‘Wedo not think that that was so. Having regard to 
thetterms of the deed of 1254 and to the fact that the idol 
with Its endowed property was made over to the plain- 
tiU B predecessors, wo think that according to Hindu 
notions the worship of the idol would stilt bo for the 

benefit of the original founder’s family from a sniritual 
point of view”. 

In Rajeshumr Mullick v. Gopeshwar MulUck 
reported in 85 cal. 226 : (7 C.L. J.315)the right to 
alienate the office of the sebayat by will was 
negatived on the ground that the office of a 
sebayat endured only for his life and his will 
comes into operation only after his death, but 
the right of alienation was clearly recognised. 

In 6 Bom. 298, Mancha Ram v. Pran Shanker, 
the fact that the alienation was to a person in 
the line of saccession and capable of performing 
the worship of the idol was regarded as a justi- 
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fication for tbo alienation. The test, as Mitra J. 
put it in Eajeshtvar Mullick v. Gopeshtvar 
M 2 iUick, (35 cal. 226: 7 C.L. J. 315), is “the clear 
benefit of the Thakur”. In 36 Cal. 975 : (3 I. c. 
':6),EirodMohini Shihadas, an alienation by 
an arpaunama in favour of the maternal uncle 
of the sebait was upheld as he seemed to have 
more interest in the worship of the idol than 
any one else. In Sreenath Devivasikhamani v. 
Kandlia, reported In 21 M. L. J. 129 : (9 i. c. 
160), the debts of the Pandarasannidhi incurred 
for the purpose of certain festivals celebrated in 
the Math were held to be for a necessary purpose. 
It is therefore cleat that a sebayat can borrow 
for legal necessity and for necessaries of the deity 
and bind the estate of the deity. The alienation 
in tbo case before us has been upheld by the pre¬ 
vious judgment of the year 1928 to have been for 
legal necessity. It is not clear from the ‘kebala’ 
whether the transfer of the idol to defendant i, 
was by way of gift as all the endowed properties 
belonging to the deity were sold, or whether a 
.price w'os fixed for the image itself. In the eye of 
law idols are property, as was held in Suhba^ 
'rayaGurukkaly.Chellappa Mudali, in 4 Mad. 
315. A distinction Las been made by the Cal¬ 
cutta High Court that being a juridical person, 
the idol is not movable property though it is 
property for which a suit is governed by Art. 120, 
Limitation Act • {See 38 Oal. 284 : 7 I. C. 475) 
Bali Panda v. Jadiimani). Whether the idol 
can be regarded as movable or immovable pro¬ 
perty is not necessary to be determined but the 
right to be worshipped at a particular place or by 
a person may be regarded as intangible property. 
In 42 cal. 455: (A. I. R. (2) 1915 cal. 161), Maha- 
maya Devi v. llari Das Haidar, the right of 
sebayatship in the Kalighat Temple was mort¬ 
gaged and it was argued that the office of seba¬ 
yat being extra commercium inasmuch as it is a 
religious office stamped with a trust, is inalien¬ 
able. Mookerji J. observed that the plaintiff be- 
'iug a mortgagee not of immovable but of intan¬ 
gible property was entitled to foreclose his 
mortgagor quite as much as a mortgagee of 
chattels. In 16 I. A. 187b (17 cal. 3 p. c.). Qoswami 
Giridhariji Bamlallji, the image of Dauji- 
Thakur had been transferred from its original 
place of consecration to a new temple. Their 
Lordships of the Judicial Committee observed: 

"If the fact was that the Tbakuc Dauji bad been in 
the custody of and bis worship been regulated by an¬ 
other sebayat than the plaintiff for a sufficient time, 
the plaintiC might be barred. There has been no posses¬ 
sion of the temple adverse to the Thakur Dauji, and no 
possession of the Thakur adverse to the plaintiS". 

A Thakur can be the subject of possession and 
. adverse possession. Tbe transfer of an idol under 
some oiroumstanoes cannot, therefore, be regar- 
*ded as being opposed to law and may be upheld. 


At It B- 

[14] The appellant's contention is that if the 
alienation in 1909 is valid, as I have held it to be, 
limitation would commencerto run from the date 
of alienation. If conversely the alienation is void 
possession of the appellant would become adverse 
from tbe date of his possession under tbe sale 
deed. The plaintiff-respondent's case on this point 
is that the deity being a juristic person has a will 
of its own which can be expressed through his 
sebayat and has a right to remain at the place 
where he is installed. This argument is founded 
upon tbe observation of tbe Judicial Committee 
in Dauji Thakur's case cited above, in which 
their Lordships observe: "The Dauji must elect 
whether to change bis habitation or to change 
his sebayat." A very much similar observation 
was made in the later case, Pran Nath Mullick 
V. Pradyumna Kumar Mullick in 621. A. 245: 
(A.I. R. (12) 1925 P. C. 139) Lord shaw, delivering 
the judgment of the Board, observed: 

"The true view of this is that the will of tbe idol in 
regard to location must be respected. If, in tbe course 
of a proper and unassailable demonstration of tbe wor¬ 
ship of the idol by tbe sebayat it be thought that a 
family idol should change its location, tbe will of the 
idol itself expressed through his guardian must be given 
effect to. This is in accordance with what would appear 
to be tbe sound principle of the possession and it is 
further in accord with the authority of tbe subject...a 
fortiori it is open to an idol acting through his guar¬ 
dian, the sebayat, to conduct Us worship in its own way 
at its own place, always on the assumption that tbe 
acts of tbe sebayat expressing its will are not inconsis¬ 
tent with tbe reverent and proper conduct of its wor¬ 
ship by those members of the family who arc the ser¬ 
vants and pay homage to it." 

Hr. Sen Gupta, learned counsel for tbe plaintiff- 
Thakur, also referred us to Balipanda v. Jadu- 
mani reported in 38 Cal. 284: (7 i 0 476) in which 
a suit by tbe Thakurs themselves to be removed 
from tbe custody of the defendants, to tbe custody 
of tbe plaintiffs other than themselves. Relying 
on these two cases, Mr. Sen Gupta further 
develops hia point and urges that tbe right of the 
Thakur to remove itself is a continuing right as 
tbe Thakur is an infant and that S. 23, Limita¬ 
tion Act, will govern the case. In support of bis 
contention reference has been made to Hukum- 
chand v. Maharaja Bahadur, 60 I.A. 313 : 
(A. I. R. (20) 1933 P. 0.193) ; Brojendra Kishore 
V. Bharat Chandra, 22 C.L.J. 283 : (A.I.R. (3) 
1916 oal. 751) and Sarat Chandra Mukherji v. 
Nirode Chandra, A.I.R. (22) 1935 oal. 405 : (156 
I. C. 390). The plaintiff's right according to him 
is a continuing right; consequently the retention 
of the plaintiff-Tbaknr by tbe defendant is a 
continuing wrong, and a fresh cause of action 
is said to arise de die in diem. He baa relied 
upon tbe analogous cases of damges for false im¬ 
prisonment. restitution of conjugal rights, and 
acts of trespass. This argument, in my opinion, 
involves certain assumptions which are 
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unsustaioable. An idol is no doubt in tho position 
of an infant as it can act only through a sebayat 
or a manager. But no authority has been cited 
to us for the proposition that he is to be regard¬ 
ed as a perpetual infant, so that transactions by 
or against him will not be governed by the Ijirai- 
tation Act. The second assumption made by 
Mr. Sen Gupta is that a continuing wrong is the 
antithesis of a continuing right. As this is the 
substantial argument on behalf of the plaintiff- 
respondent, I propose to deal with it in some 
detail. 

[16] The doctrine that an idol is a perpetual 
minor is an extravagant doctrine as it is open to 
the sebayat, or any person interested in an 
endowment, to bring a suit to recover the idol’s 
property for devottar purposes, see 37 i. A. 147 : 
(37 cal. 886 R. C.), Damodar Das v. Lakhan 
Das. In this case, the two chelas of a deceased 
Mahant divided the properties by ikrarnama 
and the junior chela took possession under the 
ikrarnama of the properties situate at Bibi Sarai 
in Jajpur, while the senior chela remained in 
possession of the properties of the deity at Bha- 
drak as Mahant of the Math. The Judicial Com¬ 
mittee held that from the date of the ikrarnama 
possession of the junior chela by virtue of the 
terms of the ikrarnama was adverse to the right 
of the idol and of the senior chela as represent¬ 
ing that idol, and that, therefore, the suit was 
barred by limitation. See also 60 cal, 64 . (A.I.R. 
(20) 1933 cal. 295) Surendra Krishna v, Bhu- 
haneswari Thakurani. An idol can also acquire 
rights by adverse possession just as much as 
there can be adverse possession against the idol. 
See Anand Chandra v, Brojalal, 60 cal. 292 
: (A.I.R. (10) 1923 cal. 142). Where property is 
vested in the juridical person an act of aliena¬ 
tion by the sebayat is a direct challenge to the 
title of the idol and a suit by the idol or the 
manager of the idol on behalf of the idol for 
recovery of possession must be brought within 
12 years from the date of alienation: 1 Pat. 476 : 
(A.I.R. (9) 1922 pat. 243) Mahant Bamrup Gir 
V. Lai Chand Marwari \ Chidamhara Natha 
Thamhiran v. Nallasiva Mudaliar, reported 
in 41 Mad. 124 : (A.I.R. (5) 1918 Mad. 464); Pan. 
durang Balaji v. Dnyanu reported in 36 Bom. 
136 : (12 I. C. 926) and 37 oal. 885 : (37 I.A. 147 
p. 0.) Damodar Das v. Lakhan Das. An idol, 
therefore, is as much subject to the law of litni- 
tation as a natural person and cannot claim 
exemption on the ground that he is a perpetual 
infant. Nor is a Hindu deity to be regarded as 
a minor for all purposes. In i.ii.R. (1937) l Cal. 
84, Anantahrishna v. Prayag Das, it was held 
that the rule under s. 68, Contract Act, that a 
person who supplies necessaries to a minor is 
entitled to be reimbursed from the minor’s estate 
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does not apply to the case of a temple. Ameer 
Ali J. sounded a note of warning against carry¬ 
ing the analogy of a deity to a minor being 
carried toD far and observed : 

“Their practical incidents differ. For instance, in tbe 
case of a minor he is being protected and his property 
saved so that be can enjoy it to the full upon atUrining 
majority. In the case of a deity no such thing can 
happen, he is a major, be is boro major, there is no 
future time at which he can become major and then 
enjoy the property. He is not incapable, lie is under no 
inherent disability; on tbe other hand, be is all power¬ 
ful.” 

An idol cannot, therefore, claim exemption from 
the law of limitation : see 60 Cal. 54 ; (A.I.R. (20) 
1933 cal. 295) Surendrakrishna Boy v. Ishree 
Sree Bhubneswari Thakurani, later confirmed 
in 64 I.A. 203 : (A.I.R. (24) 1937 P. O. 185) Bhu- 
baneswari Thakurani v. Brojanath Dey. Mr. 
Sen Gupta’s argument that the plaintiff’s right 
to be located at its temple in the (3o9wami Math 
is a continuing right on account of the incapacity 
of the idol to act on its owm behalf, must fail, 

[IG] The next point in his argument is that 
the appellant’s act is a wrong to the deity and 
every day of his retention of the deity is a con¬ 
tinuing wrong. Section 23, Xjimitation Act, pro¬ 
vides that: 

“in the case of a continuing breach of contract and in 
tbe case of a continuing wrong independent of conlraot, 
a fresh period of limitation begins to tun at every mo¬ 
ment of the time during which the breach or the wrong, 
as the case may be, continues.” 

“If the act complained of creates a continuing source 
of injury and ie of such a nature as to render tbe doer 
of it responsible for the continuance thereof in cases in 
which damage is not of the essence of tbe action, as in 
trespass, a fresh cause of action arises de die iu diern 
_Clark and Lindsell on Torts. 

Where the wrongful act produces a state of 
affairs, every moment’s continuance of which is 
a new tort, a fresh action for the continuance lies 
in which recovery can be bad for damages caus- 
ed by the continuance of the tort to tbe date of 
the writ. And it may be added where the wrong 
consists in the omission of a legal duty, if tbe 
duty is to continue to do something, the omission 
constitutes a continuing wrong during the time 
it lasts, as in Bai Sari v. Sankla Hirachand, 
16 Bom. 714 and Binda v. Kaunsilia, 13 ALB. 
126 : (1891 A. w.N. 18). Where tbe wrong con- 
eists in an act or omission it must not be fleeting 
or evanescent like a slander uttered, but such as 
to produce a change in the condition of things 
which is a continual source of injury. There is 
a real distinction between continuance of a legal 
injury and continuance of the injurious effects 
of a legal injury. Thus, in the case of a bodily in¬ 
jury there is no continuing wrong as the injury 
ceases though the injurious effect may persist. In 
other words,there most not be a single wrongful act 
from which injurious consequences follow, but a 
state of affairs every moment’s continuance of 
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which ig a new tort. The commonest examples of 
continuing wrongs are found in interference with 
water supply and obstructions to rights of way 
and of light and air. Where adverse possession 
is claimed on the strength of the erection of a 
wall there is no continuing wrong within S. 23. 
The eflfect may continue but this does not ex¬ 
tend the time of limitation—See Rustomji’s Law 
of Limitation, Vol. I, where all the cases are sum¬ 
marised. Where, therefore, trespass amounts to 
a complete ouster the wrong is not a continuing 
one and successive actions will not lie on the 
principle of intereH reipublica ut sit finis 
litium. As Mr. Mayne in his work on Damages 
puts it: 

*'A fair rule in such cases would be to give the plain- 
tifi such damages as would compensate him for the 
losses sustained op to the time of verdict, and to pay 
him for putting the land in its origiual state.” 

Where a man suffers in respect of one and the 
same right, whether of the person, property, or 
reputation, as the case may be, then if the act is 
not a continuing act but one over the conse¬ 
quences of which, when done, the doer has no 
further control, the cause of action is one and 
after recovery in an action for damage first ac¬ 
cruing, no further action can be brought. In a 
case of trespass, the cause of action accrues when 
the trespass is committed. When the properties 
of the deity and the idol itself were taken pos¬ 
session of, the act which causes an encroachment 
of the plaintiff’s right was at once complete 
and there is no continuance of damage or wrong 
within the meaning of the statute. The effect of 
the damage may continue but this does not ex¬ 
tend the time of limitation. In Harrington v. 
Corporation of Derby, (1905) 1 Oh. 205: (74 L. J. 
oh. 219), Buckley J., observed: 

”Tbe words (‘coDtinuauce of injury or damage’) do 
not mean or refer to damage inflicted once and for all 
which continues unrepaired but to a new damage recur¬ 
ring day by day in respect of an act done, it may be 
once and for all at some prior time, or repeated, it may 
be, from day to day.” 

The test in applying S. 23 is not whether the 
right is a continuing right but whether the wrong 
is a continuing wrong: See A. I. B. (17) 1930 Bom. 
61 : (54 Bnm 4) Krishnajee v Annajee; 20 Cal. 
906 Chukkenlal Boy v. Lolit Mohan Boy; 26 
Mad. 410, Baja of Venhatagiri v. Isakkapali 
Suhbiah; 2 Pat 391 : (a. i. b. (lo) 1923 pat. 
416), Md. Fahimul Haqice v. Jagat Ballab 
Ghosh. Where the act or the wrong in complete, 
S. 23 is inapplicable : Ashutosh v. Corporation 
of Caloutta, ri'ported in 28 o. Ii. J. 494 : (A. I. R. 
(c) 1919 Cal. 807). Complete usurpation of pos¬ 
session and occupation and consequent disposses¬ 
sion of the owner of the land is a wrong which 
is complete from the moment of disposse^on. 
It is not a continuing trespass of the character 
contemplated in S. 28: A. I. B. (26) 1939 Kag. 145: 


(l82 I. c. 613), Evangelical German Mission 
V. Bamsahaigir. In Kusheshwar Jha v. Uma- 
kant Jha reported in A. I B. (29) 1942 Pat. 188 : 
(197 I. G. 818), it was laid down that there was 
no perpetual right of suit under B. 23 whether a 
wrong be continued or not when the trespass 
itself gives rise to rights extinguishing any right 
of suit. When the wrong amounts to disposses- 
sion of the plaintiff then even although it may 
be a continuing wrong the plaintiff cannot recover 
possession after 12 years because under s. 28 , 
Limitation Act, he himself has got no right left 
which be can enforce. The real question is not 
whether the wrong is continuing or not, but whe¬ 
ther the wrong amounts to a complete ouster of 
the plaintiff that is to his dispossession. In view' 
of these decisions it must be held that the plain¬ 
tiff’s cause of action arose when the transfer was 
effected in 1909. Whether Art. 48B or 49 or 120 is 
applicable or whether the residuary Art. 144 ap¬ 
plies to the present suit, the cause of action for 
that suit arose in 1909 and the plaintiff's suit is 
barred by limitation. 

[17] Reliance was also placed by Mr. Sen 
Gupta on two Privy Council decisions reported 
in 62 I A. 246: (A. I. B. (12) 1925 p.o. 139), Pran 
Nath Mullick v. Pradyumna Kumar Muilick, 
and 60 I. A. 313 : (A. I. R. (20) 1939 P. C. 193), 

Hukumchand v. Maharaja Bahadur Singh, 
In the first of these cases, there was no question 
of limitation and Mr. Sen Gupta relies on the 
passage in which their Lordships observed that 
Hindu family idols are not property in the crude 
sense and that such ideas appear to be in viola-' 
tion of the sanctity attached to the idol whose legal 
entity and rights as such the law of India has 
long recognised. The argument before the Board 
was that a family idol was no better than a 
mere moveable chattel. Their Lordships held 
that such an argument is neither in accord with 
the true conception of the authorities nor with 
principle. Referring, however, to the decision of 
Banerji J., in Khetter Chunder v. Hatidas, 17 
Oal. 667 , their Lordships held that the transfer of 
the idol was justified as the interests of the wor- 
shippers of the idol were concerned. In the 
judgment of the High Court in the same case 
reported in Pradyumna Kumar v. Pramatha 
Nath. 27 C. w. N. 684 aC p. 690: (a. I. B. Uo) 1923 
Cal. 708 ) Richardson J., laid down the true rule 

when bis Lordship said : 

”What is probably true is that for certain purposes at 
any rate the office of manager or sebsyatof the deity may 
be regarded as property and the office will carry with 
it all snob rights as properly pertain there, including 
the right to the custody of the image. In a loose way, 
therefore, the gift or transfer of the office may perhaps 
be spoken of as a gift or transfer of the image of the 
deity.” ., 

In the other Privy Council decision where the 
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Swetambari sect of Jains placed ‘Ohatans’ in three 
of the shrines, the Digambaria, the rival sect, 
refused to worship and S. 23. Limitation Act, 
was held to be applicable. It should, however, be 
observed that there was no interference with the 
eight of the Digambaria to worship. The proposed 
gate.way was no obstruction to the Digambaria 
eight of access to the hill. There was therefore 

no ouster—Digambaria* right of access or of wor- 
ship. Cases of continuing nuisance such as those 
reported in Bajrup Koer v. Abdtd aussaz7i, 

A (ltd 994 • (7 I. A. 240 P. C.) and m baiat 
Chandra Nitode Chandra. A. I. E. (22) 1936 
cal. 406 : {m I. G. 390) are not oases of ouster 
or dispossession of the right or property of the 
person complaining and can therefore have no 

application to the facts of this case. 

[18] Lastly, a reference was made m the 

Sahidgunj case. Masjid Shahid Ganj v. 
mani Gurdwara Parbandhak Committee. Am- 
ritsar. reported in 67 I. A. 251 : (a. I. R. (27) 
1940 P. O. 116), Where the question was whether 
a mosque had a locus standi in judioio; the 
very argument that is advanced in this 
repeUed by their Lordships of the Judicial Com¬ 
mittee, the argument being 
infancy of the plaintiffs the Limitation Act does 

not orient their suing to enforce their individual 
right to go upon the property. The cose ca^ot. 

therefore, be of any assistance to the 

[ 19 ] I have, therefore, no hesitation in holding 

that if this suit were to be regarded as one ‘o 

the tight of the deity to be located at the Qoa^ami 

Mathfit would be barred b, limitation, 

Art. 120. (BaUpanda v. Jaiumani, 38 cal 284. 

(7 I o. 475)). or under Art. 144. It. on the other 
Itand t ia to be regarded ae a suit by a worship- 
lp„iot based on any right to the property m 
;the idol or to an offioe, against its “^dians to 
ilocate it in a particular temple instead of m an. 
teer, there being no allegation that the 
ifl prevented from worshipping the idol at the 

latter temple, the suit is “O 
civil Court: See 32 oal. 1072 : (2 o. I.. J. 690). 

iofte Noth Mxna v. 

[20] The last point urged on behalf of P 

pellanb is that he has acquired the t 

by virtue of the transfer of 1909 and the w U of 
the deity regarding its habitation can only be 
Snveyed through tL appellant. This argument, 
to mv mind, is mote fanciful than legally sound. 
The will of the Thakur must be determined m 
'ttie light of what is in the best interests of the 
lidol Where rival sebayets claim to reprMent 
the will of the deity in conflicting ways, the duty 

^hat would bs the most suitable arrangement m 
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the circumstances of the present case. All the 
endowed properties have become vested in the 
appellant by reason of the re-grant made by 
the Government of Madras and any change of 
location of the deity must necessarily result m 
the separation of the endowed properties from 
'the deity. Defendant 2 is no doubt willing, and 
indeed anxious, to have the custody of the Tba- 
kur restored to his temple. But we consider that 
he is the least desirable person to be placed in 
charge of the deity, having regard to ^be fact 
that his father, as the sebayat, brought about the 
alienations and finally the transfer of the idol 
itself. Defendant 2 himself supported a suit, tai- 
sely alleging that the idol was still m the temple 
in the year 1928 . In the present suit also be 
has made statements which are hardly consis- 
tent with truth. We cannot, therefore, coun. 
tenance any desire on the part of the Thakur 
to be restored to the Goswami Math and to be 
left in the custody of defendant 2. Nor will it be 
in the best interest of the Thakur to dissociate it 
from the endowment. This itself would be 
around, apart from other considerations of hmi- 
tation and adverse possession, for reiecting the 
plaintiff’s claim : See 7 cal. I-. R. 278, Durga 

V. Sm'o Prasad. , . ..cc’„ 

[211 In the result we hold that the plaintiff s 

suit is barred by limitation and must fail. The 

second appeal is allowed and the 
decree of the learned Munsif is restored, with 
costs throughout. Counsel's fee in this Court will 
hs RS. 260. The costs will be borne by the plain¬ 
tiff's 'next friend’ the Zamindar of Telikali. 

Harasimham J.—1 agree. 

« ^ (lUotoed* 

Jl^» 
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Rat 0. J, AND Panigbahi J. 

Krishna Ballav Ghosh - 
Appellant v Sashimukhi Bose — Judgme t- 

defetor iJerpondent 

wta, f'rom ordo'of DUt. Judge, Cuttack Sambalpur, 
D/- 6th Dstjember 1946. 

lion must be shown# 

R 63 may not be necessary. 

Whether an adverse order in a claim ease under 
O. 21, B. 58 is conclusive against the claimant, is 
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cjueUion of fact as well as of law. Tbero may arise 
circumstances under which the unsuccessful claimant 
may not have to bring a suit as contemplated by 0.21, 
R. 63. [Para 7] 

Annotation : (’44-Com.) Civil P. C., Ss 100-101, 
N .57; 0 21 K 58 N 23; 0 21 11 63 N 16. 

(c) Civil P. C. (1908), O. 21, R. 91 _ It is duty of 
Court to satisfy itself that properly put up for sale'' 
belongs to judgment-debtor. 

No Court is bound lo proceed with sale at the bidd¬ 
ing of the decree-holder when, either through proper 
or improper channel, it comes to know that the pro¬ 
perty sought to be attached aud sold does not belong 
to the judgment-debtor. In consideration of the provi¬ 
sions of S. 60 and 0. 21, Kr. 11, 13 and 14, Civil P, C., 
it is manifestly clear that the Court also has a duty to 
perform in putting the property to attachment and 
sale, namely, to be satisded that it belongs to the 
judgment-debtor. This is particularly so, as any sale 
held of a property not belonaing to the judgment- 
debtor is void: A. I. R. (22) 1935 P. C. 139, Bel. on. 

[Para 8] 

Annotation: (’44-Com.) Civil P. C., S 51 N 4; S 60 
N 5; 0 21 R 58 N 1; 0 21 K 91 N 2. 

(d) Civil P. C. (1908), O. 21, R- 63 — Claim case 
decided against claimant — Independent title suit 
decided in favour of claimant -Judgment-debtor is 
entitled to bring this decision to notice of Court 
and say that property does not belong to him, the 
judgment-debtor—Decision in claim case is no bar 
—Civil P. C. (1908), S. 47. 

Any decision in a claim case may bar certain 
remedy, but it has not the crticacy of extinguishing 
the claimant’s title. Where in a title suit between 
parlies it U decided that the property belongs to the 
claimant, the decision is a binding one, at that stage, 
unless set aside on appeal. The judgment-debtor is 
entitled to bring to the notice of the Court, this deci¬ 
sion, and say, in spite of the decision in the claim case 
against the claimant, that the property does not belong 
to him, the judgment-debtor. (Para 8] 

The proper remedy for the decree-holder would be to 
proceed further in the title suit by way of appeal and 
obtain a final decision and till then to stay the execu¬ 
tion. [Para 8] 

Annotation: (’44-Com.) Civil P. C., 0 21 R 5« 

N 23; 0 21 R C3 N 16. 

N. Mxikherji — for Appellant. 

B. R. Pal (am\cus curies) — for Respondent. 

Ray C. J. — The decree-holder is the appel¬ 
lant. Pie obtained a decree on 12 th December 
1936, against Radba Prasad Bose, husband of 
Sashimukbi, the present respondent. The first 
execution case was no. 823 of 1937. The disputed 
property was attached on I9th December 1937 
along with certain other items. After that attach, 
ment, on 8th March 1938, Sri Bbagabat Gosain, 
through marfatdar, Sashimukhi, advanced a 
claim, under O. 21. R. 58, Civil P. C., (claim 
case NO. 36 of 1938). As the date for sale had 
been fixed for 19th March 1938, the claim case 
was dismissed, as filed too late. At this stage, 
the execution case was transferred to the Court 
of the Subordinate Judge of Cuttack, on I9tb 
March 1938, where it was numbered as Execu- 
tion case No. 88/823. On 16th August 1938, 
Radha Prasad Bose died. There was no substitu. 


tion of his legal representative, namely, SashU . 
mukhi, before the sale was held. The decree- 
holder became the purchaser in the execution 
sale on 17th August 1938. Sashimukhi put in a 
petition for setting aside the sale on the ground 
that the sale had been held in a proceeding 
against a dead person, namely, her husband. 
Eventually the sale was set aside. It is repre. 
sented to us by Mr. Mukherji that the attach, 
ment subsisted and he had to proceed from the 
stage of publication of sale. While he was pro¬ 
ceeding in this manner, an objection to sale was 
filed on I6tb September I93d by Sashimukbi 
under s. 47, Civil P. C. On lat September 1938, 
the second claim case, being No. 61 of 1939 by 
Bbagabat Gosain through Sashimukbi, was 
advanced but was disallowed on 19th September 
1939. We do not know anything as to how the 
execution proceedings proceeded beyond this 
stage. 

[2] In the meantime, in execution of another 
decree (Execution case No. 191/41) that very 
property was sold and the present appellant 
became the auction-purchaser on 16tb July 1941. 
He had applied in this execution for rateable 
distribution of the sale proceeds. His right by 
purchase was attacked in a suit by Bbagabat 
Gosain, through Sashimukbi and another as 
marfatdars. In this suit the present appellant, 
as auction-purchaser, and Sashimukbi, in her 
personal capacity, were impleaded. Tbe suit 
ended in a decree in favour of Bbagabat Gosain. 
Tbe subject-matter of tbe suit, however, is 
pending in a second appeal from its decree, in 
this Court. Till now the appellant has failed 
in all Courts. 

[3] It is stated that on 14th July 1943, Execu¬ 
tion case NO. 88/823 was dismissed with an order 
directing the attachment to subsist. 1 had my 
doubts with regard to tbe correctness of tbe 
facts stated that go to establish that tbe Execu. 
tion case No. 88/823 had been kept pending up 
till I4tb July 1943. Mr. Mukherji insists that it is 
so. 1 looked to tbe petition for execution in Exe- 
cutioo case No. 09 of 1944 of tbe self-same decree. 

In column 6 of that petition, I find that three 
other execution cases of tbe years 1939,1940 and 
1941 have intervened. I do not understand how 
could, notwithstanding tbe filing of fresh execu¬ 
tion cases, the earlier case No. 86/323 should con¬ 
tinue to remain pending. 

[4] In this last execution NO. 99/44 again ano¬ 
ther petition under S. 47, Civil P. C, was filed 
by Sashimukhi to the effect that she has no sale, 
able interest in the property proposed to be sold. 
This was registered as Misc. Case No, 89 of 1944. 

In this case, both tbe Courts below have come 
to the conclusion that tbe properties attached 
did not belong to the judgment-debtor, Sashi- 
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mukhi, and hence could not be sold. The second 
appeal ia directed against these orders. 

M The points, raised by Mr. Mukherji, are 
to the effect; (i) that it had been deeded in a 
claim case started at the instance of Sn Bhagabat 
Gosain that the latter had no right to the pro- 
petty and that as be bad not brought a suit 
within one year of the said order under O. 21, 

K. 63. Civil p. c., the question of Bhagabat 
Gosain’s title as between decree holder and him¬ 
self has become conclusive, 

oiroumstancea. the objection of Sasbimukh. that 
she had no interest in the attached ““ 

it was not liable to be sold did not he under 

8. 47, Civil P. C. 

[6] The laet contention, if acceded to will oust 
the present appellant out of this appeal, becau. 
the order will not amount to one under s. 
and will not be appealable either ^o^e first 
appellate Court or to the second. He then wants 
to fall back upon the-usual remedy of requesting 

the Court to treat this appeal as a ' 

Sion. If it is considered to be a civil revision, 
ihe must have to establish that the order, com- 
pUined against, suffers from either lack of juri ^ 
diction or some illegality or ^*^*^fSolarity 
material character in exetoiee of jurisdiction. I 
shall come to this point later on. 

[73 With regard to the first contention it i 
very clear from the statement of facts 
stated above that there are two conclusive deci¬ 
sions of binding character as between the pr - 

sent decree-holder and Sri 
The suit out of which the second appeal has 
arisen was instituted, as I have already stated 
^n 16th January 1942. If it is contention of 
Mr Mukherji, the learned counsel for the appel 
tent that tl; first order in the ela^ ease was 

defence in the subsequently filed suit. If 
Wished it should have been a complete bar to 
Se maintainability of that suit. It may also be 
assumed that some such plea might have as w 
bTen raised. If in that case that P'e^- 
negatived, it is not open to Mr. Mukherji t 

take a stand again upon the ^ 

ter of the order in the claim case. That ‘>^6 °rder 
n the claim case ie conclusive le a question ^ 
tJt as well as of law. Mr. Mukherji had to 

concede that there may arise 

Iwhioh the unsucceeeful claimant inight 
to institute a suit ae contemplated O'^ 

iR 63 Civil P. C. Had that been raised in the 
Bait it would be open to Bhagabat Goaain to 
nlea'd those oiroumetances. In that event t 
decision ^that title suit by which the pre^nt 
anXnt is bound shall be taken to have been 
a«Wed at after coneideration of those citcum- 
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stances and shall be conclusive. It has to be con- 
sidered that the conoluaivenesa of the order in 
the claim case has been pleaded but negatived. 

It is wrong, therefore, to contend independently 
of the decree of that suit, that the ^ ^be 

claim case is conclusive as to title of Bhagabat 

Gosain. . . « « r-n 

[ft] In consideration of the provisions of S, 60. 

0.21, B 11 and Rr. 13 and 14, Civil V C., it is mani¬ 
festly clear that the Court also has a duty to 
perform in putting the property to aUacbment 
sale, namely, to be satisfied that it belongs 
to the judgment-debtor. This is particularly so 
as it is a settled view of law that any sale held 
of a property not belonging to the judgment- 
debtor^ is void. My learned brother has brought 
to my notice a decision of the 
the case otKedar Nath Goenka v 
yan LaU U Pat. 611 at p. 623 : (A. I. R- TO 
1935 p. C. 139). The passage, that contains the 

’^’^'xhe^bia-^sheet A. A. shows what 

smiili 

is not barred under Art. 12. .i. iUq 

No Court is bound to proceed ^'^h sale at the 
biddm<»of the decree-holder when, either through 
proner" or improper channel, it comes o know 

that the property sought to be attached an ; 
sold does not belong to the judgment-debto .[ 
The second appeal considered as a civil 

"TarBefom cloning, I shall point out that any 
decision in a claim case may bar certain ■ 

but it has not the efficacy of extinguishing he 
claimant’s title. However, the decision m the 
title suit was a binding one at that 

Via tl'.r^elh^alJTara ^"(h'To ht.: 

S came to end. Notwithstanding that decision 

him he proceeded to sell the property, 
against him. h P to Sasbimukbi. 

“°"uol"ln Ihe resulMb/appeal, as such, oc 
treated as a civil revision, is disrnissed with 
costs. Hearing fee assessed at 

110 I w^TenTe1e“ 

able assistance to us. appearing as be did amicus 
curiae. 

PanWrahi J.—I agree. 

‘““Jf Appeal dismissed. 
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A. I. R. (36) 1949 Orissa 14 fC. N. 3.] 

Eeuben J. 

Ghanashyam Rath — Appellant v. Udaya^ 
■latli Naik —Respondent, 
a. F. a. D. No 207 of 1944, Decided on 11th Fehra- 
ary 1948. from decree of Sub-Judge, Cuttack, D/* 26ih 
July 1944. 

(a) Transfer of Property Act (1882), S. 55 (5) (b) 
—Sale—Passing of tule—Title passes with execution 
and rfgistration of sale-deed in absence of contract 
to contrary — S 55 (5) (b) does not affect question. 

In the absence of some provision in the sale-deed to 
the contrary, title passes with the execution and regis 
tration of the sale-deed. There is no presumption that 
in a contract for sale aSeoting imrnovable property the 
title passes only when the consideration is paid in full. 
There may be a separate oral agreement postponing the 
passing of title (Vide S. 92 proviso (3), Evidence Act): 
Case law referred. [Para 7] 

Section 55 (5) (b) is not a provision a0ecting the 
passing of title under a sale-deed. It merely lays down 
the vendee’s duty when the sale is complete and fixes 
a starting point for limitation for the recovery of the 
consideration money payable by him. [Para 7] 

Annotation*. {’45-Com.} T. P. Act. S. 56 N 14, 

(b) Transfer of Property Act (1882), S. 55 — Sale 
—Tule when passes — Terms of document should 
alone be looked to - Extraneous evidence is admis¬ 
sible only when they are ambiguous — Held, upon 
construction of sale-deed that transaction was 
completed one. 

The agreement as to when title will pass is a term of 
the contract and must be ascertained from the terms of 
the documeut itself; extraneous evidence is only adm s- 
sible if they ate ambiguous: A. I. B. (25) 1938 Pat. 505, 
Rel. on. [Para 8] 

A sale-deed recited that the seller was transferring 
his interest in certain land for a consideration of Rs. 
630. After stating the various sums due to creditors of 
the seller the deed provided as follows: 

“On receiving the sum of Rs. 283 (viz. the dues of 
the purchaser including the8uitamou»t.andthe amount 
not cov red by the suit), the sum of Be 200 due to G 
and the sum of Rs. 80 due to the landlords, i. e., a 
total of Rs. 663 bv way of set oS and the balance sum 
of Rs. 67 in cash I make you, the parcha-.er, the 
owner and in possession of the property. From to-day 
you and your heirs from generation to generation 
will become mallbs in possession and will pay the dues 
of the landlords in the landlord’s sarishta. having 
mutated your name in my place and you will do 
ever you please. I and my heirs in this respect shall 
have no claim or objection nor shall we raise any and 
if we do raise any it shall be rejected.” 

Eeld that upon a plain construction of the document 
the transaoiion was a completed one. and the vendor 
bad received the consideration and had transferred his 
interest in the p-operty : 1 Cut. L. T 12 and A I. R. 
(25) 1938 Pat. 505, Rel. on; 1 Cut. L. T. 1, Dxetwg. 

[Para 10] 

Annotation: (*45-Com.) T. P. Act, S. 55 N. 14. 

(c) Contract Act (1872), S. 54 — Scope—Contract 
of sale — Term as to ‘passing o! title’ completely 
independent of performance of other term i.e . pay¬ 
ment of full consideration—S. 54 does not apply. 

Section 64 relates to a contract consisting of recipro¬ 
cal piomUes, suob that one cannot be performed or its 
performance cannot be claimed till the other has been 
performed. In a contract of sale where one part, the 


passing of title, is completely independent of the per¬ 
formance of the other part, the payment in full of the 
oonsi'ieration money, the seller cannot invoke the aid 
of S. 54 and contend that the purchaser having failed 
to perform bis part of the contract cannot claim title to 
the property under contract. [Para 11] 

Annotation: (’46-Man.) Gontraot Act, S. 54 N. 1. 

(d) Transfer of Property Act (1882), S. 55— Por¬ 
tion of consideration left in bands of vendee for 
payment to vendor’s creditors — Failure to carry 
out trust — Title legally vested in vendee is not 
divested. 

Where the whole or any portion of the consideration 
for a sale is left with ihe vendee to be paid to a creditor 
of the vendor, the vendee no doubt becomes a trustee 
of the creditor in respect of the money left in bis 
hands and the creditor can enforce the trust though he 
wa» no party to the sale. The trust aSeots the money. 
But the failure to carry out the trust will not avoid the 
title to the property already legally vested in the 
vendee : A. I. R. (5) 1918 Cal. 941, Ref. [Para 12] 

Annotation: (’46-Com.) T. P. Act, S. 55 N. 15. 

L. K. Das Gupfa—for Appellant. 

B. N. Das —for Respondent. 


Judgment.— This appeal is directed against 
a decision of the Subordinate Judge of Cuttack, 
dated 26tb July 1944, reveraing a decision of the 
Munsif of Kendrapara, dated l3tb July 1943. It 
raises a question wnicb has f >riiied the nubjeot 
of several decisions of this Court in its Cuttack 
Circuit: {vide Rasihananda Matlih v. Qanga- 
dharPanaa, i cut. L.T.l, Maheswar Mahanty 
V. UayamdhiMahanty t lent h T. iQtNai'ayan 
Sahu 1 cut. L. T. 19 and Radhamohan Thakur 
V. Ripin Rehari, 17 Pat. 318; (a. i, B. (26) 1938 

pat. 605). 

[2] The appellant is the plaintiff. The suit 
was hied as a suit foe the declaration of his title 
to and for the recovery of possession of the pro¬ 
perty in suit, but it is really an action for the 
redemption of a mortgage affecting that property. 
The property in suit belonged to one Bhagwan 
Patra, who, on 9th July 1941, executed a eale-deed 
(kx. a) for RB. 630 purporting to transfer it to 
Udayanath Naik (defendant). The consideration 


was made up as follows 

Left with Udayanath Naik to be paid 
to the preaentplaintifiin order to redeems 
mortgage affeoting some other property. •. 

Left with Udayanath Naik to satisfy 
demands foe rent due to diflerent iand- 
lorde: 

Amount settled os due to Udayanath 
Naik on account of previous transactions 
between the parties: 

To be paid in cash: _ 


Bs. 200 


80 

233 

67 


Total: Bs. 630. 


The previous transactions between the parties 
included a usufructuary mortgage affecting the 
suit property executed on 7th December 1936 ana 
a loan of BS. 49 taken by Bhagwan Patra on 
25th November 1936. The mortgage is the transac¬ 
tion sought to be redeemed in the 
In respect of the loan of Bs. 49 a suit filed Dy 
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Udayanath Naik on Srd July 1941 was pending 
when the sale.deed (Ex. a) was executed. In 
accordance with the sale-deed, the dues claimed 
in this suit should have been treated as dhtisfied 
but, for some reason, the suit went on, being 
finally dismissed on 23rd April 1942. 

t3) The case of the plaintiff is that Udayanath 
Naik took no steps to pay the dues of the land- 
lords and of the plaintiff under his mortgage, 
and did not even pay the amount of Rs. 67 to 
Bhagawan Patra and, therefore, on 16 th October 
1941, the latter sent him a notice intimating that, 
if he did not act in accordance with the con- 
tract, the sale-deed would be cancelled. In spite 
of the receipt of the notice, Udayanath Naik 
took no steps and, therefore, on Uth November 
1941, Bhagawan Patra executed a second sale, 
deed by which he purported to transfer the same 
property to the present plaintiff. On these alls, 
gations. the plaintiff sought to redeem the usu¬ 
fructuary mortgage of 7th December 1935. 

[ 4 ] The case was contested by Udayanath 
substantially on the ground that a good title 
had passed to him under the sale-deed (Ex. a), 
and that he was unable to comply with the terms 
of the sale-deed on account of incorrect recitals 
regarding the debts due. According to him, the 
landlords’ dues on account of rent amounted 
to Bs. 106 odd ; he paid this amount but was 
unable to redeem the mortgage of the plaintiff, 
because Bhagawan Patra refused to pay the deff- 
oit amount of Rs. 26. He also chaUenged the 
genuineness of the sale-deed of 11th November 
1941, aUeging that it is a fictitious transaction 
based on no consideration. We are nob con. 

cerned with this aspect of the case. 

[6] The Munsif decreed the suit holding that 

the intention of the parties to the 

(EX. a) was that title would nob pass until the 

full consideration money was paid and. there¬ 
fore that Udayanath did not acquire any title 
under it. The Subordinate Judge came to the 
contrary conclusion and reversed the decision of 
the Munsif. Hence, the present appeal. 

[61 Mr. Das (^pta on behalf of the appel- 

lant has urged : Firstly, that the 
sumption relating to a deed of sale 
immovable property is that title passes only 
when the consideration is paid m f^*: 
that, on the true construction of the sal^deed 
(EX. A), the intention is clear that 

on payment of full consideration; thirdly, tot, 

if the sale-deed is held to be ambiguous u^n 
this point, the extraneous evidence upon the 
record is sufficient to establish that this was the 
intention of the parties; fourthly, that under 
6 64. Contract Act. Udayanath, having failed 
to perform his part of the contract, cannot 
claim title to the property under the contract, 
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fifthly, that, when a part of the consideration 
money for a sale is left with the vendee for 
satisfying the dues of third parties, a resulting 
trust comes into existence and, if the vendee 
does not fulfil the requirements of that trust he 
cannot take a benefit under the contract; and 
sixthly, that, by reason of bis conduct, Udaya¬ 
nath is barred from asserting title under the 
sale-deed (Ex. A). 

[ 7 ] It is too late now to urge that the ordi¬ 
nary presumption in a contract of sale affecting 
immovable property is that title is to pass only 
when the consideration is paid in full. It has 
repeatedly been laid down by this Court that, 
in the absence of some provision in the sale-deed 
to the contrary, title passes with the execution 
and registration of the sale deed ; vide Bam^ 
dhari Bui v. Gorakh Rai, 10 pat. 261 : a. i. b. 
(18) 1931 Pat. 236), Badhamohan Thakuj' 17 
pat. 318 : (A. I. R. (25) 1938 P®-** 30p). i^heikh 
Sultan Ahmad v. Maksad Hussain A. I. R. 
(31) 1944 pat. 3 : (22 Pat. 306) and Bxriam Snigh 
V. Jagannath Sarawgi A. I. R. (31) 1917 Pat. 1: 
(223 I. C. 126). There may also be a separate oral 
agreement postponing the passing of title {vide 
proviso (3) to S. 92, Evidence! Act), but no such 
agreement is alleged in this case. Mr. Das Gupta 
in support of his contention relies upon sub- 
cl. (b) of cl. ( 5 ) Of s. 56, T P. Act. This merely 
lays down the vendee’s duty when the sale is 
complete and fixes a starting point for limita- 
tion for the recovery of the consideration money 
payable by him. It is not withoqb aigoificance 
that this provision speaks of the completion oft 
the sale, in contrast to sub-cl. (b) of cl. (4), and 
8ab.ols.(c) and (d) of cl. (6) and sub-cl. (a) of 
cl. (6) of this section, all of which relate to the 
nassing of the ownership of the property. Evi- 
dently, sub-cl. (b) of cl. (5) is not a provision 
affecting the passing of title under the sale-deed. 
This disposes of the first point and I come to 

the second point. 

[8] It is well settled that the agreement as 
to when title will pass is a term of the contract 
and must be ascertained from the terms of the 
document itself; extraneous evidence is only 
admissible if they are ambiguou^ This rule was! 
emphasised by Courtney-Terrell 0. J.. in Badha- 
mohan Thakur, 17 Pat. 318 : (A. I. B. (25) 1988 
pat 605), and he has made some very pertinent 
remarks about the admissibility of extraneous 
evidence, which I reproduce and with which I 

would respectfully express my agreement: 

“This question of whether In giving efiect to a sale 
deed the property is to pass on the execution and regis¬ 
tration of the deed or whether it is to pass npon the 
full payment of the consideration money arises some¬ 
what frequently and has given rise to/anous cjsee ^ 
this pa^ioular Conrt and I venture to think that to 
correct principle should be stated. The learned Sub- 
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ordinate Judge ^vas under the impression that there 
a cor.flict or vie^ between the case of Hasikananda 
?\JaUic: V. Gangadhar Panda, 1 Cut. L. T. 1 in which 
I delivered tho judgment and the subsequent case of 
Maheiwar Mahantyy. Dayanidhi Mahanty, 1 Cut.L.T. 
12. There is no conflict of any sort. In a contract of 
this character there is contained a recital of the receipt 
of the purchase money. There are also terms which 
provide for the passing of the property. This strictly 
coDtractua! part, that is to say, the arrangement between 
the parties as to when the property shall pass is, if the 
contract has been reduced to writing, to be determined 
solely from the words of the writing and evidence is 
not admissible for the purpose, as mentioned in S. 92, 
of ‘contradicting, varying, adding to or subtracting from 
its terms'. The question when the property is to pass 
is a matter of contract. In that respect it diflers from 
the recital of fact, that is to say, the passing of the con¬ 
sideration which is not a matter of contract but a matter 
of fact. If the terms of the contract as to when the pro¬ 
perty is to pass are ambiguous, then recourse may be 
had to external evidence with a view to determining 
what the intention of the parties was : but if the inten¬ 
tion of the parties has been stated In unambiguous 
terms, those terms must remain the sole criterion of the 


intention of the parties. As a rule contracts are so 
drawn that the property passes on the completion of 
the contract by registration and if one of the parties 
wishes to show that the contract has not that eflect, he 
must do one of two things: either he must show that the 
contract on its correct wording is in accordance with the 
terms which he suggests or he must show that the con¬ 
tract is ambiguous in'its terms capable of either mean¬ 
ing and it is for him to show by external evidence that 
the intention of the parties was that the property should 
pass not on the execution and registration of the docu¬ 
ment but on the happening of some other event.” 

After referring to the decision of Fazl Alt J., 
in Maheswar Mahanty, i Cut. L. T. 12, his Lord¬ 
ship continued : 

“Tho decision with which I respectfully agree says 
that 8. 92 will not prevent a party from disputing the 
recitals in the deed. Thus, if the vendor should decide, 
not having received his purchase money, to sne for the 
purchase money, be will not be overcome by the fact 
that the document stated that the whole of the considera¬ 
tion money was paid as preventing him from raising a 
point in a suit for recovery of purchase money that had 
not been paid. It is cectainlyi true, as Fazl All J. has 
said that there is nothing in S. 92 which prevents a 
person from adducing evidence for the purpose of 
showing that the recitals were untrue. Statements of 
facts are difierent from the nature of the contract be¬ 
tween the the parties which must be determined from 
a reading of the document itself. If the document is 
ambiguous in character, then certainly reference can 
be made to evidence for the purpose of ascertaining 
what the intention of the parties was. If, on the other 
hand, the contract is unambiguous in its terms then 
yon innot introduce evidence lor the purpose of show¬ 
ing that the contract means something other than what 

it expresses in unambiguous terms. 

Kxtranfious evidsnee as to the withholding oitne 
sale-deed or as to the actual passing of considera- 
tion is entirely irrelevant at this stage end we 
have to consider the sale-deed on its own terms 


as they stand. . 

[9] Let us now see what the terms of the sale 

deed are. I set them out below in^ accordance 

with a translation of the deed furnished to me 


by Mr. Das Gupta : 


‘‘All the dues of you, the creditor purchaser, against 
me having been settled at Rs. 283 and the dues of 
the simple mortgagee creditor Ghana Bath having 
been settled at Rs. 200 aod the decretal does of the 
landlord Padma Cbaran Mohanty obtained in 1940-41 
and put in execution in Execution Case No. 4801 having 
been settled at Rs. 80 and the dues of Panjab Ray put 
iu Execution Case No. 2737 of 1940'41 being settled at 
Rs. 20 thus being in need of money in order to pay up the 
aforesaid dues of Rs. 563 and to meet the maintenance 
expenses of my family and to pay up other creditors, I 
today find no other means than to sell out of my own 
free will 1.20 acres of land with all rights appurtenant 
thereto for a consideration of Rs. 630 and on receiving 
the sum of Rs. 283, (viz., the dues of the purchaser 
including tbe suit amount and the amount not covered 
by the suit), the sum of Ba. 200 due to Ghana Bath and 
tbe sum of Rs. 80 due to the landlords, i e. »o* 
Rs. 563 by way of set-off and the balance sum of Bs. 67 
in cash I make you, the purchaser, the owner and in 
possession of the property. From today you and your 
heirs from generation to generation will become maliks 
in possession and will pay the dues of the landlords in 
the landlord’s sarisbta, having mutated your name in 
my place and you will do whatever you please. I and 
my heirs in this respect shall have no claim or objection 
nor shall we raise any and if we do raise any it 
shall be rejected.” 

[lo] Reading these words as they stand, tbe 
meaning is clear, namely, that the vendor has 
received tbe conside^tion and has transferred 
his interest in the property ; the transaction is 
a completed one. Great reliance has been placed 
by Mr. Das Gupta on the decision of Courtney. 
Terrell C. J. and James J. in Rasikanatida 
Mallick, (I cut. L. T. 1). where the relevant 
provision of the sale-deed was in the following 
terms : 

“After taking from you the balance of Bs. 900 In 
cash we make you owner in possession thereof and our¬ 
selves become from to-day destitute of ownership 
thereof.” 

Their Lordships construed these words as indi¬ 
cating the intention of the parties that the title 
would pass only after the full consideration was 
paid. To me it appears that the document before 
me is more in line with the sale-deed which 
came under the consideration of Fazl Ali J. in 
Mahesica?' Mahanty, (1 cut. I*. T. 13) . 

” We take the balance of the consideration of Bapees 
269 - 12-0 in cash hand to hand (nagad dost badost) 
from tbe vendee aod execute this sale deed agreeing 
therein that from today the vendee will be malik m the 
said Zamindarj interest with nij chas and nij jote ap¬ 
pertaining thereto.” 

His Lordship held that the intention was to pass 
the title at once, although it was admitted that 
out of a total consideration of Bs. 300 only 
RS. 3-4 0 (Quare, Rs. 30-4 0) had been paid. In 
Badhamohan Thakur, 17 Pat. 318 : (a. I. R. (26) 
1933 pat. 505), Courtney-Terrell C. J. and 
James J, pointed out that there is no conflict 
between the two previously mentioned decisions, 
and stresssed the fact that in the earlier 
the sale-deed was clear that the transfer of title 
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.ouia ts.e place after tbe W-ent of consiaera. (f/' c. 

tion: vide Badhamohan Thakur.ll^-Jis at a ^^thority that ^^•bera the whole or 

pp. 3ao ana 323 : (a I. B. any portion of the consideration for a sale ,s let 

wouia appear that “^1'" ‘“.‘tl "^3 wifb the vendee to be paid to a c^ditor of the 

case were impressed by the ua . vendor the vendee becomes a trustee of the cr- 

••after.” In the sale-deed before ^itor in respect of the money left .n b.s hand., 

such word. What it says is that he vendor 

having received the consideration m full IS (rust, be it oh-, 

ferring the interest. Then follows the provision ^ or 
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Zl the title was intended to pass Ulni fZ Bhagwan was Bs. SCO and not Bs 200 as 

therefore, decide this point against lbs aPP®''®® • , r^-as any power to forfeit the title, there 

[loal Even if we treat the document as ainb^- imposing the penalty on 
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his conduct in persisting with this suit was very 
foolish. It is useless to conjecture what his motive 
was. However unjustifiable his conduct, it is 
dithcult to see bow it could divest a title which 
had legally vested in him. 

[14] Mr. Das Gupta has stressed Udayanath’s 
attachment of the property under O. 3S, By this 
conduct, be argues, Udayanath treated the pro¬ 
perty as still belonging to Bhagwan, and thus 
acuuieaced in the transfer to the present plaintiff. 
I do not find any suggestion that his conduct 
misled anyone so as to found an estoppel. 

Ci5j On the above grounds, I would decide this 
point also against the appellant. 

[lOj In the result, tlie appeal faiU and is dis¬ 
missed with costs. 

K.S. Appeal dismissed. 
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Bay C. J. and Panigrahi J. 

Gohinda- Kar and another — Plaintiffs — 
Aipeluints V. Mohan Maharana and others 
— Defendants — Bespondeiits. 

A. F. A, D. No. 65 of 1946. Decided on 27ib January 
1949, frota decree of h>Qb-Jud|»e, Puri, D/* 2'2Qd Decem¬ 
ber 1945. 

(a) Hindu law - Alienation — Legal necessity — 
Onus —Onus ordinarily lies on purchaser or credi¬ 
tor—But under certain circumstances onus may be 


shifted to opposite party. ^ 

f bough the onus to prove legal neceesity lies either 

on the purchaser or ou the creditor, as the 
there may be oircumstances which should shift that 
onus 00 to the opposite shoulder. Thus, 
adult members who are also the managers of the family 
join in transferring the property ; some of the memlwrs 
who join are not parties to the promissory notes forming 
major part of the consideration for the transfer ; such 
members too admit that the debts outstanding were 

family debts and were valid and recoverable from the 

family; the family has been functioning os a Mitaksbara 
joint family for a long period -precluding the idea that 
the members effecting the alienation had any self 
interest to serve at the cost of others; all the members 
except ono minor allow the property to be possessed by 

the alienee for well-nigh 12 years: and the other adult 
members ratify the transaction, these oircumstances 
lead to a very strong presumption in favour of existence 
of legal necessity and are sufficient to discharge the 
onus that lay on the purchaser. yj 

(b) Hindu law — Alienation — Legal necessity— 
Deed of alienation reciting that debts forming 
sideration for alienation were validly existing debts 
_Fact deserves consideration — Person resiling 


from such statement to prove contrary case. 

True the recitals in deeds of alienation that the dues 
outstanding under promissory notes forming considera¬ 
tion for the alienation were validly existing debts of the 
iamiiv are themselves subjects for eiaminatione in re¬ 
lation to existence or otherwise of legal necessity but 
such collateral facts cannot be assumed to have been 
told falsely and the heavy oous is on him who having 
beeB a party to such a etatement wants to resilo ffoni 
it and to state a contrary case. At any rate, this is a 
piece of evidence which deserves consideration along 
with other evidence on record. tPara llj 


(c) Hindu law — Alienation — Legal necessity— 
Small portion of consideration not proved to be for 
legal necessity—Alienation to be upheld. 

Even if the purchaser fails to establish either due 
and bona fide enquiry or actual existence of legal neces¬ 
sity to warrant raising of small portion of the conside* 
ration by the family, the sale has to be upheld UQOon- 

ditionally : A. 1. R. (14) 1927 P. C. 37, Bel. on. 

[Para 14j 

(d) Hindu law — Alienation —Legal necessity — 
Precedent mismanagement of property — Alienee 
concerned only with necessity at time of alienation. 

Neither a creditor nor S/O alienee is bound by any 
precedent mismanagement of the family property. He 
is concerned with actoal existence of family neoesaity at 
the time of the transaction in question. [Para 14J 


B. N. Das — for Appellants. 

S. N. Sengnpla and H, P. Bhagat — 

for Bespoudents. 


Ray C. J_It is plaintiffs' second appeal in 

a suit for declaration of title and recovery of 
possession of the disputed 4 acres of lands said 
to have been purchased by him from defendant 
12 on lOth July 1943. Besides, he claims mesne 
profits of R 9 . 216 - 8-0 for having been unlawfally 
kept out of possession by defendants 1 to 11. 
Defendant 12, the plaintiffs’ vendor, on his part 
had acquired the properties by a rale-deed 
dated 13th May 1936 executed by Gourang 
(father of defendant 3), Mohan, defendant 1, 
Baji (father of defendants 4 and 5) and Arjuna 
(defendant 9), who at the time along with cer- 
tain other members, who are defendants in the 
case, constituted a Hindu Mitaksbara joint 
family. Defendants 1 to 11 contested the suit 
on the ground that the transaction represented 
by the sale.deed in favour of defendant 12 was a 
fictitious one, it havinc been intended by the 
parties to execute a banami document. Beaidffl, 
defendants 3 to 11 raised farther plea that in 
case the plea of benami fails defendant 12 shall 
not be taken to have acquired any title which 
he could validly convey to the plaintiffs as there 
was no legal necessity for the sale. 

[ 2 ] On these pleas, the parties went into evi¬ 
dence and tbe learned trial Judge gave the 
plaintiffs a decree, holding that the plea of 
benami was false and that the sale in favour of 
defendant 12 was justified by existing legal 


necessity. 

[ 3 ] The learned lower appellate Court, how¬ 
ever, reversed the decree of the trial Judge hold- 
ing that there was no legal necessity which 
could justify a sale of the joint family proper 
ties by some of tbe coparceners even tbongh 
they were for the time being managers of the 

family. , . a 

[ 4 ] The plaintiffs in second appeal contend 

that the finding of the learned lower 
Court is wrong, be having misconceived tW 
principles of Hindu law and the principles« 
Law of Evidence in considering the case m 
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order to arrive at a finding as to the necessities 
or otherwise oE the legal necessity. 

C5l It is admitted that those who executed 
the sale-deed in favour of defendant 12 were the 
elderly adult members of the family at the time 
and were accepted as managers. It is further 
-proved and not controverted in this Court that 
defendant 12 had, in his favour, two promissory 
notes, one executed by Gourang and another by 
•Gourang, Mohan and Natan. It is further con. 
tended that the dues under those promissory 
notes could not be considered to be joint family 
debts so as to constitute legal necessity for the 
eale. It has been found, as a fact, by the learn, 
©d lower appellate Court that the family owned 
20 or 26 acres of land and it being a family of 
carpenter some of'them used to make some earn¬ 
ings. It is accepted in this case that tbe family 
was a big family. According to the recitals in 
the sale deed, tbe payment of loans due under 
the aforesaid promissory notes and a cash pay¬ 
ment of R3. 60 needed for family necessities con- 
istitute nob only the consideration for the sale- 
■deed bub also the legal necessity binding on the 
family. Under the circumstances, it has to be 
4 »n 8 idered whether on proper application of the 
•principles of Hindu law and the rules of evi- 
deuce the fiDdicg arrived at by the learned 

tower apx>sllate Court is correct. 

tel It has to be noticed that some of the exe- 
'Cutants of the sale-deed of 1935 are fathers of 
some of the contesting defendants, and on that 
basis it has been urged that in the absence of 
proof of legal necessity, but on proof of mere 
existence of debts the fathers were entitled to 
alienate their shares in the joint family proper- 
■tios so as to bind their sons end in that view in 
the absence of proof of legal necessity the plain- 
tiffs are entitled to the partial success. Ihis 
poaition is nob free from difficuUy and I shall 
refrain from expressing any opinion whether m 
a case with facts as in the present cose the plain- 
tiff shall be entitled to succeed partially, that 
is, in respect of the shares of some of tbe execu- 
tants and that of their lineal and direct ^®3cen- 
dants. In my view, tbe plaintiff’s case should 
stand or fall as a whole. Besides, the contention 
of Mr. Das, just now disposed of, cannot be 
accepted to be correct. Their Lordships of the 
Privy Council in the case of Brij Naratn v. 
Mangla Prasad and others, reported in 611.A. 
129 at p. 139 ; (A. I. B. (11) 1924 P. 0. 60). have 
summed up certain propositions as a result of 
their review of tbe authorities. Those proposi¬ 
tions are five in number? The propositions (2) 
and (3) read together throw a considerable doubt 
on tbe correctness of Mr. Das’s contention that 

the father could without a legal necessity alienate 

Ltbe properties of the family so as to bind the sons. 


[ 7 ] The second and third propositions are : 
(2) If he is the father and the other members are 
the sons he may, by incurring debt, so long as 
it is not for an immoral purpose, lay the estate 
open to be taken in execution proceeding upon 
a decree for payment of that debt; (3) If he 
purports to burden the estate by mortgage, then 
unless that mortgage is to discharge an antece¬ 
dent debt, it would not bind the estate. 


[8] Therefore, if this argument could be en- 
fcertained, this will lead us to certain enquiries 
which I do not find material for the purpose of 
this appeal. 

[9] The finding of the learned lower appel¬ 
late Court is certainly vitiated by his mi^on^p- 
tion of the law as to ‘the onus to prove’. He is 
quite correct to say that tbe actual onus to prove 
legal necessity lies either on the purchaser or on 
the creditor, as tbe case may be, bub he over- 
looks completely that there may be circums- 
tances in a case which should shift that burden 
on to the opposite shoulder. The circumstances 
in this case were that almost all the adult mem-^ 
hers who were here also managers of the family, 
joined in transferring the property to defendant| 
12. Secondly, some of those members who jom.i 
ed were not parties to the promissory notes exe¬ 
cuted in favour of defendant 12, the dues aoder 
which constituted by far the larger part of the 
consideration, and such members too admitted 
that the debts outstanding were family debts, 
and were valid and recoverable from the fami¬ 
ly. In conjunction'with this, it has to be borne 
in mind that this family, unique as it is, has b^n 
existing and functioning as a Mitakshara jomt 
family uptil now precluding thereby any sup- 
position or idea that the members who effected 
alienation had anything like a self-interest to 
serve at the cost of others. Lastly, the 
important of all circumstances is that all the 
defendants of whom only one was minor had al¬ 
lowed this alienated property to be possessed by 
defendant 12, the alienee, for well-nigh 12^ years 
though not complete 12 years. This ciroum- 
atance acquires still greater influence m its 
weightage as evidence when we bear m mind the 
settled position of law that 

“an alienation by tbe manager of the joint ^ade 

wItboQt legal necessity is not void bat voidable at tb^e 
option of tho other coparceners. They may confirm or 
they may repudiate.” 

Had all the defendants been managers at the 
time when they allowed defendant 12 to possess 
the property that should have been sufiicient to 
bold that tbe transaction was ratified and re¬ 
affirmed by tbe members who could, if they 
liked, challenge it. The circumstance in this 
particnlar case is that they themselres were cul¬ 
tivating the lands and paying the produce rent 
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to the alienee. It is this conduct which attributes 
not only absence of repudiation but conBrma- 
tive ratidcation of the transaction. In view that 
some of the members are minors, it would 
amount to this that not only the adult members 
who joined in execution of the document but 
the other adult members who could repudiate it 
knowingly condrmed it. This conduct could only 
be explained by consciousness on the part of the 
family that the transaction was one which was 
valid and binding against them. To say the least, 
this circumstance combined with others already 
'Set forth above, will lead to a very strong pre- 
sumption in favour of existence of legal neces¬ 
sity. In this connexion, I shall quote a passage 
from Mulla’s Principles of Hindu Law, Edn. 10 

(194G), p. 280, S. 242 (2a) : 

“Where a joint family consists of adults and minors, 
the mere fact that all the adult members including the 
manager have consented to the alienation is not proof 
of legal necessity. Such consent however, may supply 
any lacuna that may exist in the evidence of legal 
necessity.” 

[10] I should, in this connexion, appreciate 
the judgment of the trial Judge who took these 
circumetauces into consideration and held that 
the evidence adduced supported by the ciroums- 
tances was quite sufficient to discharge the onus 
that lay on the purchaser. He says : 

“It is for the purchaser to prove the legal necessity. 
Of course no particular standard of such a proof has 
been laid down. I am to 6nd from the circumstances 
and the evidence whether there was any necessity for 
such a sale. Now on behalf of the defendants, defen¬ 
dant 1 and defendant 11 have been examined. Defen¬ 
dant 1 is D. W. 1 while defendant 11 is D. W. 3. 1 
have already said that defendant 1 is an executant of 
the sale deed, Ex. 1-a. His defence that it is a benami 
dMument is not believed. He would say that there was 
no necessity to execute a sale deed in favour of defen 
dant 12. It is not open to him to take up the stand 
he being an executant. The other defendant D. W. 3 
who is not an executant of the sale deed does not even 
say a word in bis evidence that the family bad never 
any necessity to execute a sale deed.” 

[11] The direct and actual evidence as to 
legal necessity has been given by defendant 12. 
This evidence has been criticised by Mr. oen- 
gupta very criticaUy by which he wants to 
intend that bis evidence amounts to nothing 
more and nothing less than what he heard from 
the vendors themselves. As such, this evidence 
neither proves, according to him, the legal neces¬ 
sity nor bona hde and independent enquiry. It 
has. however, been argued that on his own state¬ 
ment it is demonstrated that the pro-notes had 
been completely barred by time at the time of 
the sale-deed and as such could not be the 
foundation for existence of legal necessity. He, 
however, argues that the onus on the Purchaser 
is not satisfied by merely provmg that there 
were debts-which formed the consideration of 
the sale-deed but that these debts had been 


incurred for legal necessities of the familyi in 
other words, that the debts were binding OD the 
family. This last, as a proposition of lawi is 
quite correct and I shall not demur to it; but^ 
the facts of this case are completely otherwise. 
The learned trial Court had come to the conclu¬ 
sion that these pro-notes had been incurred for 
family maintenance and necessities as deposed 
to by defendant 12 (p. W. 6). The learned lower 
appellate Court held that these debts bad been 
barred and hence could not be considered to 
constitute legal necessity in support of the sale. 
The passage in the evidence of defendant 12 on 
which he relied was like this that the band-notes 
bad been executed 4 or 5 years before the sale- 
deed and there was no payment in the interval. 
If this is all, as in fact it is all, they do not 
make out a case of time for suit for pro«note& 
having been expired. Payment either towards 
interest or towards principal of a debt is not the 
only mode of saving limitation. Besides, we do^ 
not know whether the-pro-notes or any one of 
them was an unregistered one or a registered 
one. Even assuming that they are unregistered 
for which there may be good reason as it has 
never been asserted that they were registered^ 

I should bold that the evidence relied upon by 
the learned lower appellate Court is not legally 
sufficient to lead to the only conclusion as he 
takes it to be that they were barred. As against 
this be has overlooked the admission of tha 
executants in tbe sale-deed that the does out¬ 
standing under the hand-notes were validly exist- 
ing debts of the family (Wajib paUNa). True, 
tbe recitals in such documents are themselves 
subjects for examinations in relation to existence 
or otherwise of legal necessity but such collate¬ 
ral facts cannot be assumed to have been told 
falsely and the heavy onus is on him who havi^ 
been a party to such a statement wants to resile 
from it and to state a contrary case. At any 
rate, this is a piece of evidence which deserves 
consideration along with other evidence on record. 
Under tbe circumstances, I cannot uphold the 
finding that the pro-notes were barred by limita¬ 
tion. On tbe other hand, I agree with the find¬ 
ing of the trial Court that they were existing 

debts. 

[12] The next question that arises in conne¬ 
xion with these debts is whether they were in¬ 
curred for family necessities. Defendant 12 s is 
the only evidence on record on this point. A 
pointed out by the learned trial 
defendants here resiajied the suit cm ^ 
of absence of legal necessity put ‘ 

behalf. D. W. 3 is their witness on this po 

The trialJudge observes : „,*^exe8a* 

“The other defendant D. W. 3 who is ® ^ jo |||» 

tent of the sale deed does not even say a »ora 
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evidenoe that the family bad never any necessity to 
execute a sale deed, It is he who represents the entire 
body of the noo-exeeatant defendants. It was for him 
to giTB ft Tobottiog evidence to the evidence given by 
defendant 13.*’ . 

Defendant 12’9 evidence was, in examination- 

in-ohief, that the loans had been incurred for 
family maintenance necessities. In course of 
orosa-examinatioD, he could not give sufficient 
details of the family properties. On being ques¬ 
tioned, he answered that he had asked the ven- 
dors about the necessity. Rightly enough this 
enquiry from the vendors has been understood 
by the trial Judge to mean “enquiry at the time 
of sale.*’ Attention has to be paid to the word 
“vendor** as distinguished from “debtor.* At 
the time of pro-notes, the executants were mere- 
iy debtors; they and others became vendors at 
the time of the sale deed. With this distinction 
the cross examination, in fact, does not in the 
least affect the statement made in the examine- 
tion-in.chief. There is nothing in oross-examina- 
tion to confine defendant 12*8 knowledge as to 
the family maintenance necessities to what be 
heard from the “vendors.** Besides he is accept- 
ed by the defendants to be their relation in 
whom they could confide for the purpose of 
execution of a benami sale deed. There is every 
probability that he bad a direct knowledge as to 
the necessity of the famUy. In short, the cross- 
examination baa not been pushed to such a 
length as to eBtablish that his knowledge as to 
family maintenance necessities was one based 
upon what he simply heard from debtors them¬ 
selves. On the point of enquiry as a measuM of 
abundant caution he might have confided him- 
self to questioning the debtors. But that will not 
affect the sale deed nor the debts under the 
oro-notes. It is only when actual existence of 
necessity is not established the creditor may 
take shelter under bona fide and independent 
enquiry. In this case, defendant 12 8 statement 
based upon his knowledge that there were family 
maintenance necessities for which the loans were 
advanced standing uncontradicted, as it does, by 
the only witness (D. W. 3) examined by the non- 
executant conteeting defendants had been rightly 
accepted by the trial Court. The learned lower 
appellate Court differed from that “ooing 
mainly because he was of opinion that the debts 
bad been barred. Under the circumstances, the 
justifying legal necessity must be taken to have 

been established. . 

[183 Then remains the question of sum or 

BS. 60 which was advanced in cash. Assuming 
that there was no necessity for that part of the 
consideration, the position is not affect^ in the 
least. In this connexion. I invite attention to a 
decision of their Lordships of the Privy Council 
in the case of Krishna Das and others v. 
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Naihu Bam and another ^ reported in 64 I. A. 
79 ; (A. I. R. (14) 1927 P. G. 37). There was a large 
number of a Indian decisions in which it was 
held that in case a part of the consideration was 
not established to be binding on the family then 
alienation should be upheld subject to the condi¬ 
tions of repaying that amount to the family or 
the members who challenged the transaction. 
Their Lorships came to this conclusion: 

“In a suit to set aside a sale of joint family property, 
It was proved that the purchaser had made due en¬ 
quiry as to the necessity for the sale, that Rs. 3000 
out of the price of Rs. 3500 bad been applied to pur¬ 
poses of necessity and that the price was adequate. The 
High Court made a decree setting aside the sale condi¬ 
tionally upon Rs. 3000 being repaid to the purchaser: 


Held, that the decree was contrary to principle and 
authority, and that the auit ahould be dUmissed. 

A decree upholding a sale conditionally upon the 
puroba 36 r ft small part ol the price not proved to 

have been applied to purposes of necessity is also con¬ 
trary to authority." 

[ 14 ] In this view of the matter, even if the 
purchaser fails to establish either due and bona 
fide enquiry or actual existence of legal necessity 
to warrant raising of that money by the family, 
the sale has to be upheld and that unoondi- 
tionally. I have just forgotten to say a word' 
regarding the comments of Mr. Sengupta on 
defendant 12*8 scanty knowledge or absence of 
knowledge as to the extent of the family pro¬ 
perties and the extent the normal expense that 
the family had to incur for the purpose of its 
maintenance and conduct of business of car- 
pentery. He argues that this knocks the sound- 
ness of his knowledge as to the existence of 
family maintenance necessity out of its bottom. 
This is completely fallacious; if it transpires 
that the family has extensible properties and 
correspondingly fairly valuable lands, that is 
not sufficient criterion to lead to an inference 
that the family maintenance necessity will never 
arise. The manager of the family may not be a 
prudent manager or might have squandered or 
might have been guilty of malfeasance or misfea¬ 
sance and this might have brought a precarious 
condition to the state of the family. It is a settled 
principle of law that neither a creditor nor an 
alienee is bound by any precedeot mis-manage- 
ment of the family property. He is concern^ 
with actual existence of family necea^ty at the 
time of the transaction in question. Therefore, 
the evidentiary value of his statemeut as to the 
existence of the family necessity cannot be de- 
traded from on account of his scanty knowledge 
or no knowledge as to the extent of the family 
properties and their normal and abnormal neoes- 

[ 16 ] In consideration of what I have said 
above. I should hold that the sale in question m 
favour of defendant 12 was a binding one and the 
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plaintiff purchasing for consideration from him 
hag acquired the title that he claimed a declara¬ 
tion for and is entitled to recover possession of 
the properties. 

[16] The learned trial Judge gave the plain- 
tiff a decree for Rs. 130 as damages. The extent 
of this damage has not been controverted in this 
Court. I should, therefore, allow the appeal, set 
aside the judgment of the learned lower appel¬ 
late Court and restore that of the trial Judge 
along with that for recovery of damages and 
mesne profits. The respondents must pay the 
costs of these appellants throughout. 

Panigrahi J.—I agree. 

Appeal allowed. 

A. I. R. (36) 1949 Orissa 22 [C. N. 5.] 

Jagannadhadas and Panigrahi JJ. 

Bi&eswar Misra — Accused — Appellant v. 

^Ctiminaf Appeal No. 16 ot 1948, Decided on I7th 
December 1948. 

(a) Evidence Act (1872). S. 35 Birth certificate 

to be evidence of birth of person, must be connec¬ 
ted with person. ^ 

The birth certificate dees not prove itself and is no 
proof of age of any particular person unless the person 
connected with that entry either by making tlie entry 
or civing information comes forward and speaks to the 
entry and connects the entry with the 

oerned. _ „ j 

Annotation : (’46-Man.) Evidence Act, S. 35, N. 5. 

(b) Penal Code (1860), S. 361 -“Out of the keep¬ 
ing of lawful guardianship” - Keeping continues 
iven when minor leaves guardian’s house tempora- 
rilv out of anger, without having formed any inten¬ 
tion of definitely abandoning his protection — 

Temporarily going away to relative does not mean 
that guardianship has ceased. 

The word “keeping” in S. 361 is a term of wider 
import than the word “possession.” “Keeping connotes 
not the mere physical custody of the guardian, but a 
fact which is compatible with the independence of action 
of the object kept. It implies neither prevention nor 
detention, bat rather maintenance, protection and con- 
trol macifested net by continual action, but as avauaWe 
on necessity arising. The minor does not cease to be 
in the keeping of the guardian unless the guardian 
himself abandons the minor or the minor having attamea 
years of diecretion, voluntarily 

tha DTotcction of the guardian i A* I* (3) 1916 All* 

272- 16 I ^ A-1- (24) 1937 All. 182 

Bel. on. 

There may be circumstances in which the 
heteelf may be said to have voluntarily abandoned the 
keening of the guardian. The minor of her own accord 
may leave the keeping of the guardian 
enoe is not to be ordinarily drawn unless SJ,: 

clearly establishes that the minor bad 
fntention and bad abandoned the protection of ^ 
guardian either permanently or for a substantial 
rary period by setUng up her own independent life or 

seekiSg and obtaining protection ^jSd 
aianship of some other person . 4 W. R. Cr. 6, 24 Mad. 

284; A. I. R. (1) 1914 A1. 876 *, A. I. B. (3) 1916 Mad 
446 ; A. I. R. (3) 1916 All. 210 and A. I. B. ( 10 ) 1923 

I,ab. 830, Rel. on. 


A. L R. 

A married girl under 16 years of age who temporarily 
leaves her husband’s bouse of her own accord out of 
anger due to bis iUtreatment, not with an object of 
abandoning his protection and is proceeding to the house 
of her relation does not cease to be in the keeping of 
her lawful guardian i. e., the husband. In such a 
in spite of the fact that she voluntarily comes out ol her 
husband’s house, she continues to be in the keeping oi 
her husband all along. Her seeking protection with a 
near relation, is not at all inconsistent with the conti¬ 
nuity of her being in the keeping of the guardianship 

of her hufiband* ^ ^ 

Annotation : (’46-MaD.) Penal Code, S. 361, N. 2. 

(c) Penal Code (1860), S. 361 - “Taking” and 
“enticing” — Minor girl voluntarily leaving hus¬ 
band’s house for place of 

suggesting her to return to 

accepting suggestion and returning back “Accused, 
however, inducing her to change her mind and tak¬ 
ing her to his place—Accused held actively brought 
Lbout her sta? in his house _ His conduct held 
amounted to “taking” girl witbm meaning of 

S- 361. ^ 

•While it is true that mete passive consent on the ^rt 
of person in giving shelter to the minor girl who hw 

volLtarily leU her husband’s boose without any indi- 

catioD that she bad formed an intention to abandon his 
protection, does not amount to taking ®nt.cmg of the 
minor, yet where accused gets into touch with the girl 
and oflers her the suggestion that she need not go to 
her relation, whereto she was bound but might return 
back on the bus either to her husband’s house or to her 
brother-in-law’s house and the girl upon hla fluggestlon. 
starts on a return journey but the accused instead of 
allowing her to drop down at her husband’s place Indoor 
her to continue the journey and ultimately lakes her to his 
bouse and keeps her there for two days, the conduct of t^ 
accused in putting ofi the girl from time 
it reasonably clear that he had intentionally 
to bring the girl into his house with 

which be must have conceived In the 

he suggested her to return to her busban 

course of the return jonrney. The P 

Bccnsed cannot be described as that 

shelter to the girl volunUrily In tte 

but as one of actively bringing f mind! 

house by playing upon ^Hhin the meSiing of 

amounting to bis taking the girl [Para 6} 

S. 361. , 

Annotation : (’46-Man.) Penal Code, 8. 361. N. . 

(d) Penal Code ( 1860 ), S. ^*J7(..,I“g‘”need nM 

not be Marled and when it was 

specBy ' j^ence showed that there was 

“a”rng”i criminal P. C. (1898), S, 222. 

•■Takinc” which is requisite to kidnapping need ^ 

ping has been committed is a question of fact . - 

( 13 ) 1926 Pat. 493. Bel. on. 

It is unnecessary to specify in it 

taking started and where 

is clear from the evidence ^f her gow 

the girl by tbe accused from the spSiS' 

dian. There is nothing wrong SoXont 

ly when no prejudice to the accosed has [para 6] 

as a result ot it. , ^ j. 

Annotation: (^^-Man.) Penal Code, S. t 
r46*Com*) Criminal P# S. 223, N. 
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(e) Penal Code (I860), S. 366 — Sentence — Girl, 
when oUence was committed, actually a runaway 
from her husband—Her age on border line o{ mino¬ 
rity and majority — These circumstances should 
legitimately be considered —Sentence of four years 
reduced to 1 year, [Para 6] 

Annotation : (’46-Man.) Penal Code, S. 366, N. 9. 

K, Patnaik ^for Appellant. 

Advocate-Oeaeral —for Opposite Patty. 

Jagannadhadas J. —The accused in this case 
who is the appellant before us has been convicted 
of an offence under 3. 366, Penal Code, and has 
been sentenced to 4 years rigorous imprisonment 
and a fine of Bs. 600 and in default to another six 
months rigorous imprisonment. The case against 
h im ia that he kidnapped a minor girl, AsU by 
name who was below 16 in age and who ia the 
married wife of one Gulthu Singh with the in¬ 
tention of seducing her for sexual intercourse. 
The prosecution case is as follows : 

- (2] Asli, P. W, 13, is the married wife of one 
Gulthu Siugh, P. W. 1. She is below 16 years of 
age and was living with her husband at a place 
called Dhandatopa. There was a quarrel between 
them on a certain Friday, I7th January 1947 
^and as a result of that quarrel the girl left her 
husband’s house on the morning of the next day 
18th January 1947, when her husband was away 
from the bouse having gone to his work. He 
found her missing when he returned back to his 
house at 12 noon. The girl herself boarded the 
service Bus operating between Athmalliok Garb 
and Boinda. She boarded the Bus that morning 
at a place called Similia near to her place of 
residence, Dhandatopa. It may be mentioned 
for clearer understanding of facta that this service 
Bus, as has been explained to us at the Bat, 
utarts in the morning at Athmalliok Garb, passes 
Via Dhandatopa and a place called Thakurgarh 
and goes to Boinda, and returns back from 
Boinda to Athmalliok Garb by the same route 
at about evening time. The girl left her hus¬ 
band’s house with a few belongings with the 
idea of seeking temporary shelter with her uncle 
at a place called Gurujang which is said to be 
about 12 miles from the bus terminus at Boinda. 
She reached Boinda terminus, but did not get 
down there. The accused ia the conductor of the 
Bus who was in charge of the Bus for the to and 
fro journey on that date. When the girl did not 
get down at the Bus terminus, the accused is 
said to have got into touch with her and found 

out that she had come away on account of a 

quarrel with her husband and with a view to go 
to her uncle’s place 12 miles away. He ia said to 
have suggested to her that the uncle s place was 
far away and that it was diffioult for her to 
reach that place and that she might return back 
by the same Bus and go back to her husband s 
place at Dhandatopa or to the place of bet 


brother-in-law at Athmalliok Garb. The girl 
fell in with the idea and came back with the 
return journey of the Bus. At Thakurgarh, the 
A. S. I. of Police, p. W. 8, who was also a rela¬ 
tion of her husband, P. w. 1, and who had re¬ 
ceived information by phone from P. TV. 1 that 
his wife was missing saw her and told her that 
her husband was anxiously searching for her and 
that she should go back to her husband’s place 
and instructed the accused who was the Bus 
conductor to get her down at her husband a 
place, Dhandatopa. It is said that at Dhanda¬ 
topa the bus was about to be stopped by the Bus 
driver, P. W. 11, but the accused told the driver 
not to stop but to drive away telling the driver 
that the girl would go to her mother at Athmal¬ 
liok Gath. It may be mentioned that hoc mother 
was living at Athmalliok, but it is said that this 
mother had left the girl even when she was a 
small child of about three years and was living 
not a respectable life at Athmalliok and it is 
also said that during her childhood the girl was 
actually brought up by her brother-in-law, P. w. 3, 
who was a llavildar in service at Athmalliok 
and who had also got the girl married to P. W. 1. 
When the Bus reached at Athmalliok Bus ter- 
minus, which is near a Hotel, it is said that the 
girl was thinking of getting down in order to 
come away to her brother-in-law s place. But 
the accused suggested that if she came up to the 
Bus garage, he would arrange to escort her to 
her brother-in-law’s house. It is further said 
that the girl accordingly went up to the garage 
in the Bus and alighted there and the accused is 
said to have suggested to her there that she 
might go to bis house which is near.by and 
stay there so that he might meanwhile explain 
her situation to her brother-in-law and take her 
to him SO that she may not be scolded by the 
brother-in-law for having run away from her 
husband’s house. The accused is said to have 
asked the cleaner of the Bus, P. W. 12, to take 
her to his house and he himself also accom- 
panied them. The girl was thus taken to the 
house of the accused on the evening of the 18 th. 
She was kept there until about 20 th evening 
when she was taken from his house by her hus¬ 
band, P. W. 1, on a search warrant. Ex. 4, issued 
by the local Magistrate on the application of 
the husband. It ia also a part of the prosecution 
case that during the stay of the girl in the ac- 
ouaed’s house from the evening of the 18fch to 
the evening of 20 tb, he made an attempt on the 
night of the 19th to seduce the girl by immoral 
overtures, but that the girl did not agree. It 
may be mentioned at the outset that the accused 
was also charged under 8. 3-43, Penal Code, for 
wrongful confinement for three days or more, 
but he has been acquitted on that charge. With 
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reference to the charge under 8. 366, the prose¬ 
cution case as above set out, has been spoken to 
in full by the girl herself as p. w. 13 and has 
been fully supported by various witnesses at 
every stage. (His Lordship reviewed the evidence 
and continued:) On this evidence which there is 
no reason to doubt, the guilt of the accused 
appears to be reasonably clear. The learned 
counsel for the appellant has, however, urged a 
number of arguments to the effect that even 
accepting this evidence, the accused cannot be 
found to bo guilty under s. S63 or 8 . 866, Penal 
Code. Before noticing these arguments, it would 
be convenient to dispose of two other preliminary 
matters. 

[3] In the Courts below, some argument was 
raised that the girl was not the lawfully married 
wife of p, w. 1 and that, therefore, he was not 
her legal guardian. The Court below has found 
on the evidence that she was tbe married wife 
of p. w. 1 and this is supported by the evidence 
of p. w. 1, tbe husband, p. W. 3, the brother-in- 
law and p. W. 4, the father of the girl and this 
point has not been pressed before us. Tbe other 
question that has been raised is about tbe age 
of tbe girl. It is said that there is no clear and 
deffnite evidence of the girl below 16 years of 
age, Tbe birth certificate, Ex. 2, has been pro¬ 
duced and the entry, Ex. 2A, has been marked 
therein and is spoken to by p. w. 14, but it is 
urged that this birth certificate is not evidence 
of the age of tbe girl since there is no evidence 
oonneoting the entry therein with this particular 
girl. This no doubt is so. The birth certificate 
does not prove itself and is no proof of age of 
any particular person unless the person con- 
nected with that entry either by making the 
entry or giving information comes forward and 
speaks to the entry and connects the entry with 
the individual concerned. There is, however, 
ample other evidence in the case about the age 
of the girl. (Reviewing the evidence in this res¬ 
pect, his Lordship continued ;) 

[4l Coming to the main arguments addressed 
in the case, the two questions that are urged on 
behalf of the appellant, are (l) that on the evi¬ 
dence in tbe case, the girl could not be said to 
be in tbe keeping of her guardian, the husband, 
till tbe time when the offence is said to have 
been committed, and (2) in any case the accused 
cannot be said to have done anything which 
amounts to bis taking or enticing the girl sway 
from that keeping within the meaning of S. 861, 
Penal Code. It is argued that admittedly tbe 
girl had run away from her husband’s house and 
with the intention, according to her own evi¬ 
dence, of staying with some other relation like 
the uncle at Gurujang. It is, therefore, said that 


she cannot be said to be in the keeping of her 
husband at the time when she was found by tbe 
accused in the bus. Tbe question as to whether 
a minor who at the time of tbe alleged kidnap¬ 
ping is physically away from the bouse of the 
guardian ceases to be in the keeping of the 
guardian has been discussed in quite a number 
of cases. It has been pointed out that tbe ^ord 
‘‘keeping’' is a term of wider import than tbe 
word ‘’possession" and it has been laid down 
that "keeping connotes not tbe mere physical 
custody of tbe guardian, but a fact which is 
compatible with the independence of action of 
the object kept ’’ It has been laid down further; 
that it implies neither prevention nor detention,' 
but rather maintenance, protection and control 
manifested not by continual action, but as avail¬ 
able on necessity arising: Emperor v. Jetha 
Nathoo, 1 Or. L. J. 931 : (6 Bom. L. R. 785). 
Accordingly a minor who is temporarily away^ 
from the bouse of her guardian does not cease 
to be in tbe keeping of tbe guardian, and it has 
been held that a married girl under 16 years of 
age who leaves her husband’s bouse of her own 
accord and is proceeding to tbe house of her 
maternal uncle does not cease to be in tbe keep¬ 
ing of her lawful guardian and that a person 
who induces her at tbe time to go with him is 
guilty of kidnapping: vide Earam Singh v. 
Emperor, 17 Cr. L. J. 632 : (A. i. B. (3) 1916. 
ALL 272). The minor does not cease to be inj 
tbe keeping of the guardian unless tbe gaardianl 
himself abandons the minor or tbe minor baying} 
attained years of discretion voluntarily and defi-j 
nitely abandons the protection of the guardian.* 

In Pandya Bam Sastrulu v. Emperor, 19 
Cr. L. J. 698: (16 I. 0. 166 Mad.) and in Francit 
Hector v. Emperor, a. I. R. (24) 1937 all. 182 : 

(38 Cr. L. J. 401), the guardian bad abandoned 
tbe minor and had turned her out and it was 
held that tbe minor ceased to be in tbe keeping 
of the guardian. Cases also recognise that there 
may be oiroumstances in which the minor her-j 
seif may be said to have voluntarily abandoned! 
the keeping of the guardian. See, Queen v. 
Gander Singh, 4 W. B. Cr. 6; Jagannatha Boo 
V. Eamaraju, 24 Mad. 284 : (10 M. L. J. 406); 
Emperor v. Bamchander, 16 cr. L. J. 265 : 

(A. I. R. (1) 1914 ALL. 376); Ottapurakkal Tha- 
zath Suppi V. Koyannakoya Eunhikoya, ST 
I. O. 131 : (A. I. B. (3) 1916 Mad. 446); Emperor 
V. Abdur Bahman, 38 ALL. 664 : (A. I. B. (3> 

1916 ALL. 210 ; 17 Cr. L. J. 496); Lachhi Bam 
V. Emperor, A. L B. (lO) 1923 Lab. 830 : (24 or. 

L. J. 664 ). All these cases recognise that the 
minor of her own accord may leave tbe keepi^' 
of the guardian but such inference is not to be 
ordinarily drawn unle^ evidence quite clearly! 
establishes that the minor had formed a definite 
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.intention and bad abandoned the protection of 
the guardian either permanently or for a sub¬ 
stantial temporary period by setting up her own 
independent life or seeking and obtaining pro¬ 
tection in the de facto guardianship of some 
other person. In the present case, on the evi¬ 
dence of the girl, she bad started from her hus¬ 
band’s house on the 18th morning with a view 
to go to her uncle’s house at Gurujang and she bad 
left the husband’s house only with a few belong¬ 
ings but not with her entire articles. She also 
says that'when she left her husband’s house, she 
left temporarily on account of her anger and 
that she did not intend to leave it for good. 
This evidence of her is substantiated by the fact 
that though she started to go to Gurujang, she 
very readily gave up the idea at the suggestion 
of the accused. It would also appear from the 
evidence of P. W. 8, A. S. I. that when he advis- 
ed her at Thakurgath to return back to her 
husband, she readily agreed to do so. It is there¬ 
fore cleat that the girl, P. W. 13 bad formed no 
definite intention of abandoning the protection 
of her husband and that at the most she can be 
said to have been in a hesitant and uncertain 
mood and not to have made up her mind about 
anything, but only to have run away from the 
husband’s houfe oui of anger and a senee of ilu 
treatment. It would no doubt appear that when 
she was ultimately recovered from the bouse of 
the accused, she preferred to go to the house of 
the brother-in-law, P. W. 8, and not to the house 
of the accused. According to the evident of the 
husband, P. W. 1. she had been remaining with 
the brother-in-law, P. w. 8, from that time until 
the date of the trial of the case, but according 
to her own evidence she bad gone back to her 
husband and stayed there for 16 days and come 
again to the brother-in-law’s bouse for the case. 
This was pointed out on behalf of the accused 
to show that this evidence indicates that she bad 
definitely given up the protection and guardian- 
ship of her husband and had sought the proteo. 
tion of her brother-in-law at a later date and 
that in between she was not in the keeping of 
any guardian. This, however, cannot be mam- 
toined in the face of her specific evidence 
that she intended to leave her husband only 
temporarily and that she did not give up the 
idea of going back to her husband. Her seeking 
protection with a near relation, either the unole 
at Gutujanga or the brother-in-law at Athmal- 
lick, is not at all inconsistent with the continuity 
of her being in the keeping of the guardianship 
of her husband. P. W. 1. We have, therefore, no 
doubt that in spite of the fact that she volun¬ 
tarily came out of her husband’s house, she con- 
tinned to be in the keeping of her husband all 
along and that the keeping has not been termi- 
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nated by any definite and formed intention on 
her part to abandon the husband’s protection. 

[5] The next question that is argued is tbut 
there is no act or conduct on the part of the 
accused which amounts to bis taking the girl 
from the keeping of her husband or bis enticing 
the girl to leave the husband’s keeping. It is 
urged that all that appears is that the girl her¬ 
self has voluntarily gone to the house of the 
accused and that he did nothing more than 
offering his advice in the situation and permit¬ 
ting her to stay with him and that such mere 
passive conduct on his part cannot amount to 
either taking or enticing. We are quite clear, 
however, that this cannot be maintained. While 
no doubt it is true that mere passive consent onj 
the part of person in giving shelter to the minor 
does not amount to taking or enticing of the 
minor, the facts of the ca^e go far beyond that. 
The accused gets into touch with the girl at 
Boinda and offers her the suggestion that she 
need not go to Gurujang, but might return back 
on the bus either to her husband’s bouse or to 
her brother-in-law’s house at Atbmallick. Ilvod 
assuming that this portion of the conduct might 
be in the nature of advice and nob any active 
inducing, bis subsequent conduct cannot be con¬ 
strued in that light. At Thakurgarb, he was 
asked by the A. S. I, P. W. 8, to leave her with 
her husband at Dhandatopa, and it is in evi¬ 
dence of P. W. 8 as already stated tbit the 
bad agreed to get down ivt Dhandatopa, He, 
however, would not allow the bus to be stopped 
there, but asked the driver to proceed without 
stopping and telling him that nobody was going 
to get down at that place. His explanation m 
his statement before the Court is that when the 
A S I. asked him to drop the girl at Dhanda¬ 
topa, he replied that the girl herself wanted to 
go to Atbmallick to her mother and that he be¬ 
ing a conductor cannot drop the passenger 
wherever he wants to do so. That any such 
reply was given to P, W. 8 is not suggested to 
him in bis cross-examination and is obviously an 
untenable and idle explanation because ib is 
admitted that the girl was going on the return 
journey without paying any fare and there is no 
meaning in the conductor saying that bo could 
not get her down at Dhandatopa. Ihe^ girl her- 
self says in her evidence that she would have 
got down at Dhandatopa and gone directly to 
her husband’s house and felt sorry that the bus 
did not stop at Dhandatopa. All that can be 
said is that she did not assert herself and insist 
on getting down at Dhandatopa. But it is quite 
consistent with her obvious hesitant and uncer¬ 
tain mood that when the accused managed 
get the bus driven away she submitted bereeil 
io it. There can be no doubt that the accused 
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was directly responsible for her being taUen in 
(he bus on the return journey beyond Dhanda. 
topa, The conduct of the accused, however, at 
Athmallick itself is much more definite and 
clear. When the bus reaches the terminus 
at Athmallick, the witness, p. w. 9 meets them 
and it is in his evidence that he suggested 
that she should be sent away to her mother’s 
house or to her brother-in-law’s house. But 
as already stated, it appears from the evidence 
of r. 12 that it was at the bidding of 
the accused that the girl was taken to his 
house. The defence of the accused is that it was 
the desire of the girl that she should go to her 
mother’s house and that he took her to his house 
in order to send her away to her mother, but 
that the.mother herself asked him to keep her 
for some time until she can make arrangements 
for taking her in. Her mother was working as 
maid, servant in a house near-by and she has 
come forward to give evidence on behalf of the 
accused as P. w. 2. A perusal of her evidence 
leaves no doubt in one’s mind that her evidence 
is totally false. Admittedly, she had left the girl 
while she was very young and it is much more 
likely that the girl would have wished as she 
"ays to go to her brother-in-law’s place and not 
to her mother’s place who was working as a 
maid-servant in some other house. The most 
telling evidence against the accused, however, is 
his conduct during the girl’s stay in his bouse 
from the evening of the I8tb to the evening of 20 th. 
The evidence of the girl is to the effect that on 
the isth evening she felt disconsolate when she was 
taken to the house of the accused, but that the 
accused consoled her in that night not to worry 
and that he would explain matters to her 
brother.in-Iaw tbe next morning, and that she 
might then go. When asked next morning, the 
accused, according to her, stated that it was bus 
time for him and that he would see to it after 
he had returned. When reminded about this 
again in the evening, he said that he felt tired 
and would see to it tbe next morning and she 
also says that he said to her at tbe time "Your 
liusband has come to Garb, so if you get out, 
you may be beaten.” This evidence, if believed, 
makes it clear that the accused was evading the 
girl with gome lame excuse in order to keep her 
in bis house for some time. The accused totally 
denies all these and his only explanation is that 
he kept the girl at his house at the request of 
tbe mother. But as already pointed out above, 
that story appears to be clearly false and it 
would follow, therefore, that the conduct of the 
accused in putting off the girl from time to time 
'makes it reasonably cleat that he had inten- 
'tionally managed to bring this young girl into 
'bis house with some ulterior object which he 
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must have conceived either at Boinda or in thel 
course of the return journey of the Bus, as ap-l 
pears from the evidence. Taking therefore thei 
attitude of the accused as evidenced by what alll 
he did from Boinda when be made the sugges-l 
tion to the girl not to go to Garujang till thel 
time when the girl was recovered by tbe Police,I 
there can be no reasonable doubt that his part 
was not that of passively giving shelter to a girll 
voluntarily seeking asylum with him, but it was! 
one of actively bringing about of her stay in the 
house by playing upon her weak and besitatingj 
mind and there can be no doubt that this amountal 
to his taking the girl within the meaning of| 
S. 361, Penal Code. It is argued by the learned 
counsel for the appellant that kidnapping is not 
a continuiog offence and that it must have 
occurred at some definite place and that if no 
definite place could be pointed as the place where- 
from the girl is said to have been taken, the ac¬ 
cused must 'oe given the benefit of doubt. It has 
also been pointed out to us that tbe charge in 
this case is vague inasmuch as it says that "the 
kidnapping was at Boinda, Nizgarb or at both 
or at any of these places.”,The question whether 
kidnapping is a continuing offence or not is be- 
side the point. It cannot, however, be maintained 
that taking which is requisite to kidnapping 
must be constituted by a single act. A whole 
series of acts might together constitute tbe pro¬ 
cess of taking and when actually the taking is 
complete and in that sense kidnapping has been 
committed is a question of fact. The case in 
Nanhak Sao v. Emperor, 6 Pat. 636 : (A. I. R. 
(18) 1926 Pat. 493 : 27 Or. L. J. 792), may be re¬ 
ferred to in support of this and it appears to ua 
that it is unnecessary to specify when the taking 
started and where it was completed provided we 
are satisfied that on the evidence in this case 
there has been taking of the girl by the accused 
from the keeping of her guardian the husband 
and on that we feel absolutely no doubt and we 
do not see anything wrong in the form of the 
charge and in any case no prejudice to the ao-j 
cused has been made out as a result of the 
alleged defect in it. It follows therefore that the' 
offence of kidnapping has been fully brought 
home to the accused on the facts and tbe evi¬ 
dence in this case. The further question is whe¬ 
ther tbe accused is guilty under S. 363 or s. 366, 
Penal Code. Tbe girl as p. w. 13 gives evidence 
that on the night of the I9th which was a Sun¬ 
day, the accused came to her side while she was 
sleeping and laid his band on her body at which 
she got np and protested and threw away bw 
hands and that the accused is said to have said 
"Why do you throw my hands, you can live 
with me here as my wife.” This, if believed, 
clearly mokes oat that the accused had the m. 
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tention requited under S. 366. It is argued that 
the unoorrohorated testimony of the gi^ “ a 
case like this is not to be accepted and that in 
any case this cannot prove that the a^ed bad 

this intention at the time when be brought her 

to the house. There is no reason, however, not to 

accept the evidence of the g‘fl ^ ^ 

Bed the learned Sessions Judge by 
demeanour and straightforwardness m the box. 

It is argued that since admittedly this girl and 
the accused's wife were all sleeping together in 
one single room, the alleged incident was ah- 
eolutely unlikely. It may equally be pomted out 
that if what the girl says in this respect is false, 
the accused might have summed his wife as 
his defence witness to deny the same. The ev 
Bive conduct of the accused during the two days 
of the girl’s stay in his house as spoken to by 
the girl and the fact that the *5 

what happened that night was 

Tudden impulse at the time, but that the k'd^aP- 

obtaining a chance for immoral 

girl We are therefore satished that the accusea 

ie guilty under S. 366, Penal Code. 

rel As regards the sentence in the case, the 

lower Court baa sentenced the °" 

r^rs^rlufdVuh” se^ fe Luly 
BBvere We are prepared to agree that this is so. 
While no doubt we have held that as a 
of law, the girl continued to be m the 
of th^ husband and that as a fact the girl was 
below the age of 16 years, the fact that the girl 
was actually at the time a runaway and that her 
Tge WM on the border line, are circumstances 
which might legitimately be considered with 
7ef«enw to the Ippropriateness of the sentence 
We consider that the sentence of one year s 
rigorous imprisonment will 

circumstances of the case. ggg 

that the conviction of the accused under B. 366, 

Penal Code is confirmed, but the Be" le 
reduced to one year’s rigorous impneonment. 

Thfsentenoe of fine with the 
default will stand. "With the above modification 

the appeal is dismissed. 

Pani^rfthi J.—I ®gree. 

_ _ Orders accordingly> 
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(a) Evidence Act (1872). S. 50 -No clear and un- 

ambiKUOus evidence of long recogmuon of adop¬ 
tion ^person-Presumption of validity of adoption 

not to be drawn. . , , 

The principle that where the fact of *jdoptIoD baa 
been acquiesced in by the members of tbe adopt mfe 

family for a long period there is a strong p 

luSntion in favour of the validity of the adoption and 
thaUhe burden is very heavy on the person who cbal 

lenges the adoption will not A I K 

clear and unambiguous Mad 198 

(12) 1925 P. C. 201 and A. I. E. (19) 1932 

Disting. . X ca en v 4 

Annotation : (’46-Man.) Evidence Act, 8.50, 4. 

.(b) Evidence Act (1872), Ss. 21 H 

mint containing statements some of which are 
pure admissronf but others denied m ev.dence .n 
Court—S. 145 to be complied with. 

Annotation : ('46-MaD.) Evidence Act. S, 145. N. 1. 

8. P. ilohapatra — for Appellant. 

E, Mohavatra — for Respondents. 
Jndgment.-Thisis the plaintiff’s second ap- 
peal against the concurrent decisions of the 
Munaif of Jaipur and the Additional Subordinate 
Judge of Cuttack dismissing his suit for declara- 
tion^of title and recovery of possession ^am 
property on the ground that he is the adopted 

rdh of 0110 Birft Biswftl* *« 

[2] Defendant 1 is admittedly the boin 

son of Bira Biswal. The plaintiff alleged that 
defendant 1 was given in adoption to Bira s own 
brother Nilamani about 60 years ago. bub- 
seauently two other natural born sons of Bira 
died and^then it was alleged that about 25 years 
ago Bira adopted the plaintiff as his son. It was 
further alleged that the plaintiff and defendant i 
r^mBiuod till about 1913 when there was a 

uartition of the joint family property. The suit 
Ibb neCBBBitatea by the action of defendant i m 
mortgaging one item of the joint family P 
Mrty in favour of defendant 2. Defendant 1 a 

the joint family of Bira and his brother Nilamam 

became entitled to all that pro^rty. 

[3] Thus it wiU be seen that the mam que^ 
tiorfor decision in this litigation whe‘b“ 
the plaintiff was the adopted son of Bira and tec 
Ihfl Lrnose of Ibis decision, the question as te 
‘rs^heteer Tetendant l (who is .admittedly he 

natural born son of Bira) was 
to Nffamani was also very material. Both the 

Courts disbelieved the evidence about the two 
adoptions given by the plaintiff’s witnesses and, 
therefore, dismissed the suit. 
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[4 ] Id view of the concurrent Endings of both 
the Courts on the question of adoption the main 
point of law which Mr. S. P. Mohapatra, on be- 
half of the appellant, could urge is that both the 
Courts assessed the evidence regarding adoption 
from a wrong angle of vision and totally failed 
to take into consideration the special circum- 
stances arising out of the fact that the adoption 
took place more than 25 years ago. He relied on 
S. Bamakrishna Filial v. Tirunarayana 

Pillai, A. I. R. (19) 1932 Mad. 198; (55 Mad. 40), 
for the view that where the fact of adoption has 
been acquiesced in by the members of the adopt¬ 
ing family for a long period there is a very 
'strong presumption in favour of the validity of 
Ithe adoption and that the burden is very heavy 
'on the person who challenges the adoption. In 
this decision the principle enunciated in the Privy 
Council decision reported in Sri Kanchumarthi 
Venkata Seetharama ChandraBow v. Kanchu- 
marthi Raju, A.l.R. (12) 1925 P. C. 201; (89 I. C, 
817) and other decisions as regards the standard 
of proof required when adoption which had taken 
place long ago is challenged, has been followed. 
But I am afraid none of those decisions is applU 
cable to the present case. In all those decisions 
there was clear evidence to the effect that for a 
long period the parties behaved on the footing 
that the adoption had been recognised. But in 
the present case apart from certain transactions 
which took place between 1939 and 1942 there is 
absolutely nothing on record from which a Court 
could infer that the plaintiff was long recognised 
'as the adopted son of Bira or else that in Dumer« 
ous transactions spread over a long period be 
was treated as the adopted son of Bira by defen. 
daut 1. Moreover, even in respect of the transac. 
tions from 1939 to 1942 for which Mr. Mohapatra 
has relied on Exs. l series and 2 series there is no 
unambiguous recognition of the plaintiff as the 
adopted son. I cannot, therefore, accept the con.' 
iention of the appellant that the Courts assessed 
the evidence regarding adoption from a wrong 
angle of vision. 

[6] Next it was contended that the lower ap. 
peltate Court committed an illegality in rejecting 
Ex. 2 (b) on the ground of non.compliance with 
3.145, Evidence Act. Exhibit 2 (b) is a letter 
written by defendant 1 to the plaintiff OD 16th 
June 1942 and in that letter there are some pas. 
sages to the effect that he considered the plaintiff 
as in no way different from bis own uterine 
brother and that in the coming settlement be 
would set aright everything. It is, however, not 
clear what exactly be intended to set right in the 
coming settlement. But it was urged that he as. 
sured the plaintiff that the family property would 
be recorded in bis name. The question arises as 
to whether the plaintiff is entitled to use these 
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passages in the letter as admissions against the 
defendant under 3. 21 , Evidence Act, witbont com¬ 
plying with the provisions of S. 146. Me. Moha¬ 
patra has relied on BamJeeshwar Das v, Baldeo 
Singh, A. 1. R. (23) 1986 Pat. 638; (l66 I. 0. 806), 
where it was held that in respect of admissions 
which come under the scope of s, 31, Evidence 
Act, non-compliance (compliance?) with S. 146 
was not necessary. The correctness of this deoi- 
won has been seriously doubted in a later Full 
Bench decision of the Lahore High Court reported 
in Firm Malik Des Baj Faqir Ghand v. Firm ■ 
Piara Lai Aya Bam, A. i. r. ( 33 ) 1946 Lah. 66; 
(223 I, c. 679 (p.B.)). For the purpose of .this ap¬ 
pal it is, however, unnecessary to consider how 
far the Patna decision is correct. This is not a 
c&se of mere admission under s. 21 , Evidence 
Act. There are undoubtedly certain passages in 
EX. 2 (b) which amount to contradiction of the 
evidence given in Court by defendant l. For in- 
stance, he bad clearly stated that the plaintiff 
was not adopted by his father. But in Ex. 3 (b) 
he had stated that he was treating the plaintiff 
as his own uterine brother. Similarly, there are 
several other passages which contradict bis evi- 
dence in Court and, in respect of those passages 
the provisions of 8.146, Evidence Act. would un- 
doubtedly apply. It will be diflBcuIt to separate 
these passages from others which may amount 
to pure admissions or to say that in respect of a 
portion of Ex. 2 (b) compliance with S. 146 is 
mandatory or else that in respect of the remain¬ 
ing portions no such compliance is neceesary. 

I would respectfully agree with the observations 
of the Lahore High Court in Firm Malik Des 
Baj Faqir Chand v. Firm Piara Lai Aya 
Bam, A. I. B. (33) 1946 Lab. 65 : (223 I. 0. 679 
(F.B.)) that 

"Where a party has gone into the witnesj'boz on (be 
point in issue and in the witness-box has mode a state¬ 
ment inconsistent with the admission or the statement 
made in the witness-box involves (he denial of (he 
previous admission or runs connter (0 that admission, 
then the previons admission cannot be used as legal 
evidence in the case against that party unless the at¬ 
tention of the witness daring cross-examination was 
drawn to that statement and be was confronted with 
the specific portions of that statement which were 
sought to be used as admissions." 

The lower appellate Court rightly took the view 
that the attention of defendant 1 ought to have 
been specially drawn to the passages in Ex. 2(b) 
on which the plaintiff relies and he (defendant 1 ) 
should have been given an opportunity of ex¬ 
plaining the same. 

[6] There being no other point of law the 
second appeal fails and it is dismissed with coats. 

D.H. Appeal dismissed. 
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A. I. R. (W) Orissa 29 iC. A. 7.; session through Court 

Ray 0 J AND PANIGRAHI 3. occupanoy rjot, Art. S di 

Be^ndenU. ^ , P?»‘ 

* w A n No 82 ol 1916,Decided on 28lh January of possession Of S.iO ; 

1949, from decree-of Dist. Judge, Cuttack, D/-4tb been inherited by the 

2 >ecamber 1945. husband (Dbtuba) ^ 


Uecamoer n 

( a \ Partition -What amounts to — One member 

of' ioint Hindu family after disruption of coparce* 

® mess and estate in possession of cer- g 

nSf/umcien. prove complete j 

**^TlU°paTtUion in whatever manner, the difleteot I 

of lands may be possessed hiS of \ 

“ aUtlnguisEed from eomrSon ' 

dormTot “ eparate pcBeeV.on of specific lands 
I, S thorSoes not amoQDt to onslec or d.aposs«- 1 

iet to whicE the co-ownership in the snl.re 

?”trrl’.terThr.ormi?act'“^ 

jn a part o it Auer iu« adindicalicn of Court, 

somrsPfie lands cxcl^ 
&tinrin.oea-.tencso.this^ea^^^ 

™e l*!rotted"to°?hs™orm«. ‘ihara 

anda alone atter the sufficient to prove that 

m me* end estate win self-same lands had 

the other members t tie n mo complete 

been withdrawn from them as a leauii 

Other cojbarera not Io‘« p so^gh, ,o 

eespect of portion of homing ^re holding-Ooe of 

be executed ^”/®fP®.„_ecution-Decree does not 
tenants ^^°PP^^/Jii.ee_!Right, title and interest of 
P-efdeTa'gafn^t only passes in auction 

thfl entire body of landlords were not im¬ 
pleaded in the wit either as oU 

dropped out lo .u/J^otion gale would be only 

rrWr'^lUrlfd interest of one of the defmdsm.s- 

iudcmeot'dtbtois. 

not applicable. 

1949 Or,/46 A 5o 
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■When the landlord gufl auction-purchaser takes ^s- 
session through Court and thereby 
occupancy ryot, Art. S dees not apply. [Para 8J 

S. Mohanti—iot Appellant. 

P. C. Chafferji—loT Respondents. 

Ray C. J.—This is a defendant's second ap¬ 
peal in a suit for declaration of title and recovery 
of possession of 6.70 acres of land said to have 
been inherited by the plaintiff from her deceased 
husband (Dbruba) but now possessed by the 
defendant by virtue of delivery of possession 
given by the rent execution Court at Jaipur on 
the strength of an auction purchase which toolc 
place some time in the year 1937. The delivery o 
possession is dated 28th November 1937 and the 
present suit commenced on IGth July 1943. 

[o] In order to appreciate the questions raised, 
itis^necessary tostate certain facts. The dis¬ 
puted lands constituted one occupancy boldiDg 

which was the ancestral property of the plaintiff s 
husband (Dbruba) and his brother (Brundaban). 
Both the brothers were in joint occupation of b e 
same till they separated and divioed the ^ 
property some time about 30 years before the 
Lit. It is alleged by the plaintiff that in that 
family partition the disputed lands fell completely 
to the share of her husband. Defendant l, who 
is a cosharet.landlord. obtained a decree for re¬ 
covery of rent due in respect of half 
ing in lieu of her moiety share in the landlord s 
interest. In the said suit, the plaintiff a husband 
(Dbruba) and his brother (Brundaban) were im¬ 
pleaded as defendants being the owners occu¬ 
pation of the holding as 

■ Lharers landlords were not joined >n the suit 

■ as required by the provisions of 9' 

' TenaLy Act, and the suit, as framed, had not 
; L chapter of a rent suit. The decree was ob- 
t tained «x parte on 2nd March 1934 aod verba 
‘ prayer for execution was made on the same 
' date On 2 nd April 1937. order for attachment of 
- 8 70 acres of lands (the disputed lands) was issued 

. and tb vLs effected on ISth June 1937. The sale 
y took place later which was followed by delivery 

■ of possession on 28tb November 1937 as already 
t stated The plaintiff impugned the sale as no 
3 Lh* and as not binding on her inasmuch as she 

^ wL not impleaded in the execution proceea.DgB. 

her husband having died on 27 th A pul 1937, 

It (ii) the only judgment-debtor against whom exe- 
t- cation pursued resulting m the alleged sale 
had absolntoly no interest m the holding o“ ^C' 
Z coLt of there having been a complete partition 
w of the joint family properties as between the 

ts- brothers in course of which 

in ite entirety. had been allotted to her husband. 

II. (iii) it was also urged that the ^ 

T execution proceedings were tainted with fraud 
fcff^ctuatefl by fraudulent suppression of sum. 
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mosses, notices and all incidental processes begin¬ 
ning from the filing of the plaint by the landlord- 
defendant till the delivery of possession. The 
defendant resisted the suit in denial of all the 
aforesaid averments and by his two specific and 
substantive pleas, namely, as landlord he was 
not bound by any partition, if at all, effected 
between the joint tenants and was entitled to 
proceed against the tenants recorded in the latest 
record of rights and in his own rent-roll and 
secondly the plaintiff's suit was barred by the 
special rule of limitation provided for in Sch. 3, 
Art. 3, Orissa Tenancy Act. 

[3] The plea of the fraudulent character of 
the suit and the execution proceedings has been 
negatived by both the Courts below in concurrence 
with each other. Mr. Chatterji, the learned counsel 
for the respondent, tried to invite our attention to 
the circumstance of the shockingly low price 
that was fetched at the auction sale. This simply 
raises a question of probability but does not enure 
to his benefit in view of the explicit findings of 
the Courts below that the necessary processes of 
Court in relation to the suit and the execution 
proceedings bad been duly served and effected. 

[ 4 ] There was a lot of controversy as to the 
Btory of either separation or jointness and partU 
tion as between the two brothers. Here too, the 
controversy is silenced to a very large extent by 
the concurrent findings of the Courts below. 
Both of them have concurred in the conclusion 
that Dbrub and Brundaban separated both in 
mess and estate for a considerable time before 
the suit and, therefore, the plaintiff was justly 
entitled to the share that her husband bad in tbe 
joint family properties and the lands that fell to 
bis share at the family partition. There is some 
substantial dispute as to tbe actual division, 
Both the Courts below have come to the finding 
that tbe entire bolding consisting of 6.70 acres of 
lands had fallen to the share of tbe plaintiff's 
husband. This finding, based as it is, on an in¬ 
ference of tbe learned Courts’ two findings of 
facts, is challenged as one contrary to law. This 
argument seems sound. Tbe legal implication of 
partition has not been properly appreciated by 
the Courts below in coming to their conclusion 
on this part of the plaintiff's case. The two facts 
from which they came to this inference are: (i) 
that tbe brothers separated in mess and estate 
and (ii) that the disputed lands were in the sole 
occupation or cultivating possession of the plain¬ 
tiff’s husband since the separation and after his 
death of tbe plaintiff. If what partition legally 
means is kept in view, these two facts, as found, 
will not be enough to conclude a complete parti¬ 
tion so as to extinguish tbe co-ownership of 
.Brundaban (plaintiff's husband’s brother) in this 
(disputed land. Till partition in whatever manner, 


tbe different parcels of lands may be possessed 
by tenants in common as distinguiabed from 
coparceners ; the ownership of each co-sharer in 
each and every inch of tbe common lands lies 
dormant; separate possession of specific lands by 
one of them does not amount to ouster or dis¬ 
possession of the other cosharers nor implies 
absence of title in the latter. This is at the bottom 
of the well-known principle that one co-owner’s 
possession is for the benefit of all tbe other 
co-owners. The partition is the formal act by 
which co-ownership in the entire common pro¬ 
perty is converted into exclusive ownership in 
a part of it. After this formal act is completed 
either by consent of parties or by an adjudica¬ 
tion of Court, some specific lands exclusively and 
wholly represent a particular co-owner’s interest 
in tbe entire property. The coming into existence 
of this exolnsive title of one necessarily excludes 
even tbe notional title and constructive posses¬ 
sion of the other co-owners in the properties 00 
specifically allotted to the former. That the 
plaintiff’s husband was possessing tbe entire 8.70 
acres of lands alone and that after the disruption 
of tbe coparcenary, both in mess and estate, will 
not be sufficient to prove that Brundaban’s (tbe 
plaintiff’s husband’s brother’s) title in tbe self¬ 
same lands been withdrawn from them as a 
result of partition. We have carefully studied the 
judgments of both tbe Courts below dealing with 
this aspect of tbe case and we fail to find any 
materials before the Courts which would warrant 
them to come to a finding of specific allotments 
of lands as between two brothers. Therefore 
while upholding tbe finding that the btothere 
were separate in mess and estate, we cannot 
accept tbe finding that the entire disputed lands 
fell to the share of the plaintiff^s husband, while 
at the same time accepting the finding that the 
plaintiff’s husband and after his death the plain¬ 
tiff were in sole cultivating possession thereof. 

[ 5 ] The next question that has been debated 
at the Bar is whether the decree that was ob¬ 
tained by defendant 1 is a rent decree or a money 
decree. The question does not admit of any dift- 
culty whatsoever in view of tbe admitted fact& 
of the case. These facts are. (i) that the entire 
body of landlords were not impleaded m the suit 
either as plaintiffs or as defendants (;>ro/crma 
defendants) as required by S. 199, Orissa 
Act. in tbe case of a suit by coaharer landlort 
for recovery of his share of the rent; (ii) the 
plaint in the rent suit disclosed, so does the 
decree, that the arrears of rent were claimed e“ 
due in respect of half of the holding compnan 
4.35 acres; and (iii) though tbe rent cl^ed wa 
in respect of half of tbe holding, 
executed in respect of the entire o 

to say. properties other than those m respeci 
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iwhich the arrears were due were sought to be 
proceeded against. These three combined to« 
igether ate quite sufficient to declare that the 
decree obtained was not a rent decree. At the 
stage of the execution, the fourth difficulty ap. 
peered, namely, one of the tenants who should 
ihave also been proceeded against as representing 
the holding was dropped out, namely, the plain¬ 
tiff, as we have said the plaintiff's husband died 
on 27th April 1937 while the attachment was 
effected on I8th June 1937, that is after the death 
of the plaintiff’s husband. Under the circum¬ 
stances, in order to make the sale binding against 
the holding as such, the plaintiff as heir of one 
iof the tenants, should have been brought on to 
the record. Under the circumstances, what must 
be taken to have passed at the auction sale would 
be only the right, title and interest of one of the 
defendants-iudgment-debtors. namely, Brinda- 
ban. 

[6l The learned trial Court, in this view, gave 
the plaintiff a decree to the extent of half of the 
disputed lands, that is 4.35 acres. The learned 
lower appellate Court, however, reversed it 
on the ground that by virtue of the parti- 
tion the entire holding having fallen to the 
share of the plaintiff’s husband, the judgment- 
debtor whose interest was sold in the auction 
sale had no right, title and interest in any part 
of the lands in dispute. Though both the Courts 
below took the view that the entire holding fell 
to the Bhare of the plaintiff’s husband, they 
differed as to the effect of such partition on the 
landlord. The trial Court held that m the parti- 
tion was not recognised by the landlord, he was 
not called upon to give effect to it and was en¬ 
titled to proceed for realisation of rent against 
an interest which the recorded tenants appeared 
to have been holdingin the holding. The learned 
lower appellate Court differed from this view 

and made the following observations: 

“This deficiency on the part ot the plaintifi respon 
dent will go to show at the most that the 
tween the two brothers was not recognis^ by 

lords. But after the 2 

Act in 2938 this default on the part of the plaxnUff 

will hardly be of any material consequence. 

(7l I do nob find any provision in the Orissa 

Tenancy Amendment Act of 1938 which makes 

any partition of occupancy holdings as 

the tenants binding on the landlord without the 

latter giving his consent or in the absence of any 

notice to him. Bach partition does necessarily 

involve in most cases spliting up of 
or at any rate assrgning ownership of the bold- 
ing to one out of several persons recorded in 
respect thereof. This is a change which has a 
material bearing on the landlord s remedies 
available to him under the Act for facility of re- 
oovery of the rents. In these circumstances 1 
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hold that the learned lower appellate Court was 

wrong# _ 

[8] Ifc haa been contended by Mr* P. C, Chatterji 

that even if the partition is not binding on the 
landlord, yet the result would be otherwise than 
as concluded by the trial Court. He submits that 
the right, title and interest of the ju^Igment-debtor 
only having been sold and in fact the judgment- 
debtor having had no interest in the land nothing 
should pass to the auction-purchaser. This is so 
according to him because the decree obtained is 
not a rent decree nor is it executed as a rent de¬ 
cree. He contends that had a rent decree been 
obtained, the absence oi binding character of tbo 
partition would certainly convey the bolding or 
a part of it so far as it is represented in the 
execution proceedings. This c:utention has some 
force but I leave it at large as in view of the al¬ 
teration of the finding by me in this Court, the 

contention does not arise for consideration. Lastly 
Mr Mobanty, the learned counsel for the appel¬ 
lant. has contended that the plaintiff having been 
out of possession for more than two years, her 
suit is barred by limitation. In consideration of 
the fact that tbo landlord as such, namely, the 
entire body of landlords in a duly constituted 
rent suit, have not purchased the holding or a 
part of it and in that capacity have not dis- 
possessed the plaintiff, the question of limitation 
also does not arise. Besides, it has been the 
settled view of the Patna High Court that when 

the landlord-qua-auction-purchaser takes posses- 

Sion through Court and thereby dispossesses the 
occupancy ryot, the article referred to does not 

In the result the appeal succeeds in part, 
iudement of the learned lower appellate Court is 
set aside and that of the trial Court restored 
though for reasons different from his. In view 
of the success being divided equally between the 
parties, each of them will bear bis own costa 

throughout. 

Panigrahi J.—I concur. ,, ,, , 

P g Appeal partly allowed. 
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llAY C. J. AND PaNIGRAHI J. 

Duryodhan Kur and another^Defendants 
^Appellants v. Brajasunder Deb, after kttt 

death Baja Chandra Bkanu Veb—L lamtiff 

193 of 1945. Decided oo 23th Jaou- 
nry 1949, from decree of Sub-Judge, Cuttack, D/- 3 

Tenancy Act (II [2] of 1913). S. 117- 
Settlcmcnt entry - Presumption - Latest settle-- 
ment has statutory presumption oi correctness and 

not previous one. 

The latest settlement entry will have the Btalutory 
priXtion ol correctnesB until the contrary is esta- 
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bliehcd or until it is shown to be incorrect. With regard 
To the previous survey entries, they shall bo pieces of 
evidence of the facts as they existed at the time. The 
previous survey entry is no evidence of the state of 
things that existed at the time of the later entry. The 
party challenging the correctness of the latest entry 
will have to establish that it is incorrect: Second App. 
No. ITS of 1945 (Orissa), Eel. on. [Para 3] 

(b) Land tenures—Service tenure—Jaigir—In¬ 
cidents of explained — Presumption on failure of 
service — Grant might be resumed by assessment 
of rent where grant is of quit rent and not land 
- -There is no presumption that grant is of land — 
Orissa Tenancy Act (11 [2] of 1913), S. 235. 

The word “Jaigir” has been loosely used and its 
precise meaning has sometimes been overlooked. ‘Jaigir’ 
etymologically means Mai’, a place and ‘gir’, bolding and 
implies a tenure created by Mohammedan Government 
in favour of its servants whereby public revenue was 
assigned in return of service. It may be an assignment 
Of revenue alone or it may comprise land also. But the 
mere use of the word Maigir’, in the absence of other 
evidence, does not connote that Jaigirdar was granted 
the land which constituted the Jaigir. The Jaigir 
can be of two kinds, (i) one in which the lands have 
been granted in lieu of services with the condition that 
on cessation or non-rendition of services by the servant 
or necessity for such services no longer existing, the 
lands shall revert to the grantor; and (ii) the second 
class is one where the service-tenure holder baa bis 
right of tenancy either soperior or inferior in the lands 
but in consideration of bis rendering certain services 
either the whole or a part of the rent is remitted. The 
services rendered in lieu of rent is nothing but rent. 

[Paras 4, 8] 

In every class of service tenure, the right of resump¬ 
tion is in the grantor or in the proprietor. If a bolding 
is assessed to full rent on account of cessation of 
services that also is callod resumption. To get back the 
lands also means resumption. The landlord can resume 
nothing more than what be granted. If be fails to 
prove that what be granted was the land itself he can 
only be entitled to resume the quit rent, in other words, 
he will be entitled to the full assessment of the rent. If 
tbo plaintiH falls to prove that he granted the land to 
the defendants at the incept'on of tbo tenure he is not 
to take it back. There is no presumption of law or 
reasonable inference from the mere fact that the 
grantor was the landlord and the grantee a tenant of 
bis estate and that the grant as described was a Jaigir, 
that the grant was of land. [Paras 5 & 8] 

(c) Civil P. C. (1908), S. 100-Question of fact — 
Error in finding due to misconception of law — 
Second appellate Court can reverse the finding. 

[Para 6] 

Annotation: (’44-Com.) Civil P.C., Sj, 100, 101N 53. 

(d) Evidence Act (1872), S. 13 — Status of defen¬ 
dant at issue — Rent receipts obtained by them for 
rent paid showing that land had been assessed at 
full rent and defendant had been described as tenant 
and not jaigirdar, are relevant. 

Bent reoeipts showing that the land had been asscs- 
ed at full rent which was being realized and that the 
defendants who bad paid the rent were being described 
as tenants and not 'Maigirdars” are relevant and admis* 
siblo when the question at issue is tbo status of the 
defendants. [Para 4] 

Annotation : ('46-Man.)- Evidence Act, S 13, N. 12. 

M. S. 27ao ~for Appellants. 

1j. Mohanly —for Respondent. 

Ray G< J. —It is defendants’ appeal in a suit 
for ejectment by the respondent-landlord. The 


disputed lands had been divided into two diffe¬ 
rent schedules 'Ea’ and *Eba.' ‘Ea’ scbedala 
lands were recorded in the revisional settlement 
survey as * patadoraghena.'* In the colamn for 
rent, Rs. 4.7-11 pies were stated to be the rent, 
but down below 16 ae. 11 pies were indicated to 
be the ghenanjamci. The gelf-same bolding came 
to be recorded in what is known as current 
settlement record of rights as occupancy bold¬ 
ing of defendant l and widow of bis brother, 
deceased Ghana Ear. The rent payable in res¬ 
pect of this holding was shown at Ba. 4-8-0 sab- 
stantially the same as the rent shown in the 
rent column of the revisional survey. The local 
cess in the current settlement was shown aa 
2 as. 3 pies. The area of this holding is 3 acres 
and 66 decimals Schedule 'Eba* land bas been 
recorded in both the settlements as ^^madhya&a^ 
twadhikarr (tenure). In the revisional survey, 
there were the additional words 'patadoragbenan** 
under the column ‘status.* In the current settle¬ 
ment, the latter words had been completely given 
up. In the revisional survey, there was entry of 
rent under the column for rent along with that of 
one Cbintamoni Panda. In the current settlement* 
the status is the same as *madhyasatwadhi1viTi*‘ 
and with regard to *jama* it is stated 
rarichirastihaijama. The defendants-appellanU 
resisted the suit on the ground that they were 
never service.tenure-holders. They bad right of 
tenancy in the lands and as a matter of fact they 
bad never performed any services. The (^aintiB', 
however, should contend that they were all the 
while service-tenure-holders and the current 
settlement entry to the contrary is wrong. 

[2] Both the Courts below have decreed thu 
plaintid's suit. Hence this second appeal. 

[3] The learned Courts below have substanti- 
ally come to the conclusion that the current 
settlement entry must stand rebutted by the 
entry in the preceding survey, namely, revi¬ 
sional. The mode of reasoning, employed by 
them, is that both the settlement entries are to 

be presumed to be correct at the time when tiwy 
were finally published. In that view, they main¬ 
tained that in order to support the correctness of 
the current settlement entry which differed from 
that of the .revisional settlement, the party 
relying on it must prove that there had occurred 
some alterations since after revisional settle 
ment. The learned Subordinate Judge has mode 
a reference to a large number of decisions not a 
single one of which bad to deal with S. 117, 
Orissa Tenancy Act, in support of the view tta* 
they have taken. The mere reading of 8, llT.OrisBO- 
Tenancy Act, would afford a smashing reply 
such a contention. According to this section, t^. 
latest settlement entry will have the statutoi^ 
presumption of correctness until the contrary isi 
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ieetabliahed or until it is shown to be incorreot. 
[With regard to the previous survey entries, the 
section Sys that they shall be pieces of evidence 
!of the facts as they existed at the time. Reading 
these two parts of the section together, it means 
that the previous survey entry is no evidence of 
the state of things that existed at the time of the 
later entry, and further that the party challeng¬ 
ing the correctness of the latest entry will have 
to establish that it is incorrect. The section does 
not mean to provide that the previous settlemeut 
entry shall be taken to be the conclusive evidence 
of the state of things then existing. Notwithstand- 
ing, the Courts below have soid or at any rate 
have acted under the impression that the 
nal survey entry in the present caw shall be 
taken to be an established fact and if anybody 
wants to rely upon subsequent settlement entry 
or upon any other evidnce contlcting with the 
revisional settlement entry he will have to 
establish the correctness of the same. This i 
should say is to fly in the face of the statute. 
Besides, the theory that the party relying on a 
later settlement entry will have to show that the 
change indicated by such entry so far as it 
differs from the earlier entry had taken place 
between the dates of the two settlements entriw 
has long been exploded. My learned brother ana 
myself the other day decided a case ^mg 
second Appeal No. 178/46 in which we have dealt 
with-.the fallacy of this theory at a great length 
and while doing so we have referred to the bull 
Bench decision of the Patna High Court Under 
the circumstances. I do not propose to reiterate 

the self-same reasonings over again. 

[ 4 ] There seems to bo some wrong notion 

with regard to the meaning of the word jaigir. 

If that word, in relation to its legal implications, 
is properly understood, very many litigations 
will seldom arise. Mr. Mohanty in course of bis 
argument conceded that ‘the jaigir can of 
two kinds ; (i) one in which the lands have Iwen 
granted in lieu of services with the condition that 
on cesfation or non-rendition of services by the 
servant or necessity for such services no longer 
exiBt/og, the lands shall revert to the grantor, 
and/iii) the second class is one where tbeseryiM- 
te^,re.holdet has his right of tenancy either 
Bulirior or inferior in the lands butinconeidera. 
tidri of his rendering certain services eitoer toe 
hole or a part of the rent is remitted. He 
rjoM not point out in vernacular if there is any 
other term or terms by which these two ki^s 
of service lands may be appropriately described 
for the purpose of discrimination. The services 

rendered in lieu of rent is nothing 
■Rent’ is dehned in the Orissa Tenancy Act m 

g 8 (IG) as whatever is lawfully 
deliverable to the landlord on account of the use 
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or occupation of the land held by the tenant; 
and 'tenant* has been defined to mean a person 
who holds land under another person, and la, 
but for a special contract would be. liable to pay 
rent for that land to that person. In the latter 
class of jaigir lands, but for the special contract 
of service, toe bolder is liable to pay rent. There¬ 
fore though for want of any other defining’ 
word, he may be described as jaigirdar, he may 
in fact be a tenant who on account of a special 
contract between himself and the landlord has 
been rendering services but in default of such 
service would be liable to pay rent for that land 
to his landlord within the meaning of S. 3 cl. (23), 
Orissa Tenancy Act. Keeping this in mind, if you 
read the revisional settlement entries, they do 
not at all come in conflict with the entries in the 
current settlement records. The revisional settle. 

ment records do indicate definitely that the 
defendants’ ancestors were paying rent and were 
liable to pay higher rent but on account ot 
a special contract, which must be implicit m 
proper reading of the entry itself, were to pay 
much lower rent, the rest being remitted on 
account of certain services. If any change might 
have occurred since after the revisional survey, 
it must have been, as it appears from the Later 
survey entry that this special condition for 
suspeMion of a part of the land must have ceased 
to exist. The current settlement entry shows 
that the entire rent with local cess was 
In this connexion all the rent receipts filed by 
the defendants which were subsequent to. the 
current settlement survey should be taken into 
consideration. The learned lower appellate Court 
in ruling out these documents from consideration 
with toe observation that they are irrelevant is 
wholly in error. Those documents show not only 
that since then toe lands had been apeased at 
full rent which was being realised but also the 

so called jaigirdars were being 

"Praia” (tenants). Here I should refer to the 

observation of Mr. Dalziel in his 
report of the current settlernent quoted m th^ 
judgment of the lower appellate Court. These 
observations have not been properly appreciated 

brthat learned Court. They are to the effect 

that the proprietor was very keen 
getting ‘the jaigirdars’ recorded as such. Tho 
Lnante were rather shy and seldom came forward 
to oppose. The department made thorougb 
enquiries and recorded such subjects as had status 
of tonantsas such. In this view, the current settle^ 
ment entry cannot be lightly brushed aside as 

it has been done in the Courts below. 

[ 5 ] These coses of 'Jagir I notice seldom 

receive proper attention in the Courts 
They should remember that it is a question 
grant. Whether the grant is of land or of revenue 
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or rent, as the case may be, is the hard core of 
the reasoning on which the decision has to he 
based. If it is a case of lost grant, as Mr. 
Mobanty wants to put it, then due inference 
should be made from the long course of conduct 
between the parties and various other circum¬ 
stances circumscribing it. The circumstances in 
this pacticuluc case are that the lands had been 
banded down from generation to generation. In 
the settlement entries, rent payable and rent to 
be paid have also been noted. As between co- 
tenants shares have been specihed. These are 
circumstances which are more in consonance 
with their having some interest in the laud than 
that they were mere service-holders. Add to this, 
the nature of the service that is required of them. 
The service is that they should give some Thakur 
some silken threads on ceremonial occasions. The 
value of this service has to be compared with the 
extent of the grant, in other words, with the return 
for it. In cases where the grant is much in excess 
of the return for the services it would be more pro¬ 
bable to think that it was not a resumable service 
land but was some interest in the land burdened 
with services which being omitted the liability to 
cent arises. There is another misleading feature 
being equivocal in its nature which leads to 
erroneous decisions. In every class of service 
tenure, the right of resumption is in the grantor 
or in the proprietor but very seldom the meaning 
of the word is understood in the Courts below. 
Id tbe place of quit rent if a bolding is assessed 
to full rent on account of cessation of services 
that also is called resumption. To get back the 
lands also means resumption. 

[C] In fact the question decided is a question 
of fact. The error committed in the hndings by 
the Courts below was due to their misconception 
as to the law that governs tbe law of relation¬ 
ship of so-called Jaigirdar and the proprietor or 
grantor, as the case may be. In my view, both 
the Courts below have erred in giving the plain¬ 
tiff a decree. In my judgment tbe plaintiff has 
failed to rebut tbe presumption of the latest 
settlement entry and has failed to establish that 
tbe grant w'qs such that be could re-enter into 
lands to tbe exclusion of the defendants on tbe 
mere incident that they decline to render services 
or that services were not necessary. It is quite 
open to the plaintiff to reassess tbe rents if he 
considers that they are below what fairly rents 
for the holdings should be. I have, however, no 
doubt that he is not entitled to eject. 

[t] In tbe result, the appeal is allowed and 
the suit dismissed with costs throughout. 

[8] Panigrahi J.—I am of tbe same opinion. 
It appears to me that the word “Jaigir" has 
been loosely used and its precise meaning has 
sometimes been overlooked. 'Jaigir’ etymologi¬ 


cally means ‘Jai’ a place and *gir' holding and 
implies a tenure created by Mohammedan Gov¬ 
ernment in favour of its servants whereny public 
revenue was assigned in lieu of services. It may 
he an assignment of revenue alone or it may 
comprise land also. But the mere use of the 
word 'Jaigir* in the absence of other evidence does 
not connote that Jaigirdar was granted tbe land 
which constituted the Jaigir. In this case more 
than once it has come to my notice that a land-l 
lord sues for ejectment of Jaigir-lsnds and rests 
content with mere production of an earlier settle¬ 
ment entry wherein either the land is described 
as Jaigir or the holder is described as Jaigirdar. On 
tbe basis of such an entry alone, claim is made 
to eject a holder on the presumption that the 
word 'Jaigir* itself implies a grant of lands. This 
is wholly misconceived. In tbe present case, even 
if I were to accept tbe argument of the learned 
counsel on behalf of the landlord, I find no diffi¬ 
culty in agreeing with the conclusion arrived at 
by my Lord to set aside tbe decision of tbe 
Courts below. Even if the current settlement 
entries were to bo ignored and had the revisional 
settlement entries stood alone, I would find 
extreme difficulty to grant a decree to the plain* 
tiff’ because there is no evidence other than the 
entry in the revisional settlement papers. Tbe 
revisional settlement entry shows that against 
the status of the ryots, jaigir is entered and the 
quit rent is also entered. It may be conceded 
having regard to the nature of the services that 
the landlord is unquestionably entitled to resume 
the grant either because he has dispensed with the 
services or because tbe grautee is not inclined to 
continue performance of the services. The right to 
resume being conceded what follows? The land¬ 
lord can resume nothing more than what he 
granted. If he fails to prove that what he granted 
was the land itself he could only be entitled to 
resume the quit rent, in other words, he will be 
entitled to tbe full assessment of the rent. In ibis 
view of the matter, I am of the opinion that the 
plaintiff has failed to prove that he granted the 
land to the defendants at the inception of the 
tenure and is, therefore, entitled to take it back, 
Mr. Mohanty’s argument is that because the 
grant emanated from landlord, it must be pre¬ 
sumed to be of the land. There is no such pre¬ 
sumption in fact or law that I know of. Every 
case should be decided on its own merits andj 
there can be no presumption of law or reasona-j 
ble inference from the mere fact that thej 
grantor was the landlord and the grantee a tenantj 
of his estate and that the grant as described wasj 
a jaigir. I, therefore, agree with tbe order pr^ 
posed that the suit he diamised with costs 
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Appeal allowed 
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‘KULAMONI BARIK V. LOKENATH MOHAPATRA (Ray C. J.) 


A. I. R. (36) 1949 Orissa 33 fC. N, 9.] 
Ray 0. J. AND Paniqrahi J. 


Kulamoni Barik a7id another—Defendants 

_ Appellants v, Dokenath Mohapatra—Plains 

tiff — Respondent* 

A. F. a. D. No. 71 of 1945, Decideaon 2nd February 
1949* from decree of Addl* Sub-Judge, Cuttack, D/-12iu 
December 1945* 

Civil P. C. (1908), O. 9, R. 3 — V'^PP^rance’’, 
what constitutes, stated—Definition in 0.5, K. 1 {2} 
is not general — When parly is ready to do som^ 
thing in relation to progress of suit, he is said ro 
have appeared — “Complete readiness is not 
necessary — Party appearing but not re^y to 
proceed with suit — It is not appearance — Defen¬ 
dant through pleader applying for adjournments 
Plaintiff absent — Without dealing with delen- 
^dant’s application, suit dismissed for default — 
Dismissal is under O. 9, R. 8 and not under R. 3 


Civil P. C. (1908) O. 9, R. 8. 

The words ‘appear’ or ‘appearance’ as they occur in 
several Rules of 0. 9. have been used with reference to 
the plaintiff as well as the defendant. The definition of 
the word “appearance” in 0.5,R 1 (2) cannot be said 
to mean the definition of the words ‘appearand or 
‘appear’ in general, because 0.5. R. 1 (2) talks of defen¬ 
dant” only. Whether a party appears m a suit or not 
will depend upon varioue circumstances and its meaning 
may accordingly vary. Substantially it means that when 
a party is ready to do something or other In relation to 
the progress of the suit, he shall be taken to have 
appeared. Appearance does not moan complete readi¬ 
ness to proceed with the hearing of the suit. It mil all 
depend upon the stage of the suit and steps that are 
appropriate at that stage, and what is appropriate for 
one party may also be ascertained with reference to 
wbat the other party has dooe or la going to do in 
relation to the progress of the suit. Mere appearance, 
without doing anythin;? for the progress of the suit, la 
not appearance. So long as a party performs any act 
necessary for the progress of the suit, be does appear m 
the suit. To move for an adjournment is noDe the-less 
necessary for the progress of the suit in the sense that 
not to do anything amounts to non-appearance.^^^ ^ 

Whore the defendant who Is not present applies 
through bis pleader lor adjournment of the case, but 

the Court without dealing with 

the soit, on account of the plaintiff a default, it 

be said that the defendant bad not appeared, m the 

absence ol anything to ehotv that hie pleader was not 

ready to proceed with the progress ol the case, had his 

application been rejected in the “"“”8e"oy of the 

£!?i«nr ’ [ParL 4 anfs] 

In sneb aoaso, the dismissal of the suit is nnder 0. 9, 
B. 8 and not under O. 9. R, 3 and no ^ 

A.I.R. (9) 19'22 pkt. 485 and A. I. R. (7) 1920 

^Annotation : Cdd Com.) Civil P. C., O. 3 B. 1 K 4'. 
o. 9 R. 2 N. 1. 


P. Mohaniy — for Appellants, 

S. P. Mohapatra — for Respondent. 

Ray C. J. — It ia a defendants' appeal in a 
suit for enforcement of two mortgsges executed 
by the father of the appellants on I3th septem- 
ber 1929 and 28th September 1929 for considers- 


tiona of Ra. llO and Rs. lOO respectively. The 
plaintiff had filed a suit previously for enforce¬ 
ment of the terms of the mortgages being suit 
NO. 383 of 1940 in the Second Munsif’s Court, 
Cuttack, That suit had been set down for hearing 
on 13th December 1941. There were no steps taken 
on behalf of the plaintiff on that date nor did 
either the plaintiff or his pleader respond to the 
call of the Court. The defendants had applied for 
time on the ground of illness. In these circum¬ 
stances, the suit was dismissed for default. The 
order disposing of the suit roads as follows * 

“Defendanta 2 and 3 apply for time on the ground of 
illueaa and plaintiff takes no steps. Plaintiff and hie 
pleader do not appear on call. The suit is dismissed for 
default ” 

Defendant 1 of that suit was the executant of 
the mortgage bonds and has since died, and it 
may be noted that he did not enter into contest 
in the previous suit The plaintiff of the previous 
suit filed an application for restoration but failed. 
He then took return of the bonds and filed tbo 
present suit on 12th September 1912, being a suit 
on the aelf-same cause of action. The defendants 
took up the plea that the suit was barred under 
the provisions of O. 9, n, 9, Civil P. C. Besides, 
they had taken pleas of denial of the plaintiff’s 
right to enforce the mortgage as they wore 
without coneiderations and not supported by legal 
necessity. The learned Munaif dismissed the 
plaintiff’s suit holding with him on the merits 
but refusing his contention that the previous suit 
had been dismissed for default of both parties 
under O. 9. B. 3 and that he was entitled to bring 
a fresh suit according to the provisions of 0. 9, 
R. 4 . The plaintiff took up an appeal and the 
learned lower appellate Court decreed the plain¬ 
tiff’s suit reversing the learned Munsif’s view that 
the dismissal was not one for default of both 

parties. 

[2] The learned Sub-Judge has relied upon 
three decisions of the Patna High Court, namely, 
Lalji Sahu v. Lachmi Narain Singh, A. I. R. 
(6) 1918 pat. 351: (3 Pat. L. J. 356), Muhammad 
Bakar AH v. Chullai Mahaton and others, 

A. I. R. (7) 1920 1*®^* 5®® • 

Mahanta Damodar Das v. Raj Kumar Das, 
A. I. R. (9) 1922 pat. 485 : (1 Pat. 188) and has 
declined to rely upon Bajit Lai Pathak v. 
Rameshwar SHigh Bahadur, A. i. B. (16) 1933 
pat. 336 : (7 Pat. 333). 

C3] The only controversy that has to be ad- 
judicated in this case is whether in the circum¬ 
stances, the former suit had been dismissed for 
default of both parties. The answer depends 
upon when can a party be said to have appeared 
and when not, within the meaning of o. 9, R. 8 
or O. 9, R. 9. fts the case may be. Mr. Moha- 
patra has contended that the ‘appearance has 
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i>een defined in 0. 5, B. 1 ( 2 ) where it is stated 
that a defendant to whom a summons has been 
issued under aub-rule (i) may appear either in 
person or by a pleader duly instructed and able 
to answer all material questions relating to the 
suit, (^uite apart from the facts of the case, I am 
cot willing to accept that this sub-r. (2) defines 
the word ‘appearance’. The ^words ‘appear’ or 
‘appearance’ as they occur in several rules of 
o. 9 of the Code have been used with reference 
to the plaintiff as well as the defendant. Sub. 
rule ( 2 ) here talks of defendant only. That is 
simple reason why this cannot be said to mean 
the definition of the words ‘appearance’ or ‘appear’ 
in general. Whether a party appears in a suit or 
not will depend upon various circumstances and 
its meaning may accordingly vary. Substantially 
it means that when a party is ready to do 
something or other in relation to the progress of 
the suit, he shall be taken to have appeared. 
Mr. Mohapatra’s contention is that ‘appearance’ 
must mean ‘complete readiness to proceed with 
the hearing of the suit’. This is far from correct. 
It will all depend upon the stage of the suit and 
steps that are appropriate at that stage, and what 
is appropriate for one parly may also be as¬ 
certained with reference to what the other party 
has dono or is going to do in relation to the 
progress of the suit. Suppose, the defendant 
knows that the plaintiff is neither ready to^go on 
with the suit nor to appear upon Court’s call 
either by himself or by his pleader; knowing that 
ho may simply be called upon, comes and 
responds, and it cannot be in that case said that 
be had not appeared in the suit because he bad 
not brought his witnesEes to be examined. 

[43 Now I shall proceed to deal with the cases 
relied upon by the learned lower appellate Court. 
Wbat I was surprised to find was his scant 
courtesy to the Division Bench case of the Patna 
High Court in the case of Bajit Lai Pathak y. 
Ixctyfieshwav Sittyh Bahadur. A I. R. (is) 1928 
rat. 335 : (7 Pat. 333) in which the circumstances 
were almost similar to those that had happened 
•iu this case. The defendant in that case had 
applied for time on the ground of his not being 
really ready to proceed. The plaintiff, however, 
committed default. The Court did not deal with 
the application for an adjournment filed by the 
defendant inasmuch as the question did not arise 
in view of the plaintiff’s non-appearance. The 
dismissal for default in such a case was held by 
their Lordships to be dismissal within the mean- 
*iDg of O. 9, R. 8, Civil P. C. The Court’s order in 
that case was as follows : 

“It is now 11.20 a. m. Plaintiff takes no step. Defen¬ 
dant applies for tia5e- Case dismissed for default. 
Defendant's petition to remain on record and no order 
thereon is necessary.” 


[ 5 ] Mr. Mohapatra wants to distinguish the 
authority of this case on account of the presence 
of the last sentence in the above quoted order. I 
do not find that makes any distinction between 
that case and this case. In this case defendants 
petition was also kept on record and no order 
was necessary to be passed as the Court did not 
even proceed to say that he dismissed the appH* 
cation for adjournment. If he meant that defen¬ 
dants also did not appear, he should have 
certainly rejected that petition and should have 
ascertained whether the defendants were there¬ 
after ready to take some steps or other regarding 
the progress of the suit. The earliest case relied 
upon by the learned lower appellate Court is 
Laiji Sahu v. Lachmi Narain Singh, A. I. R. 
( 5 ) 1918 pat. 851 : (8 pat. L. J. 365). That was a 
case in which the party was only physically 
present in Court but did not take any steps in 
furtherance of the suit. It was held that this 
amounted to non-appearance. I do not see how 
this is relevant to the facts of this particular 
ca-e. Whether the defendants’ pleader was willing 
to proceed with the suit so far as it was required 
of him in case the hearing of the suit was taken 
up could not at all be ascertained until he was 
told that the Court was not willing to grant his 
petition for adjournment. The defendants wanted 
time on the ground of illness. With regard to 
this circumstance it has to bo kept in mind that, 
the two defendants had a common defence. It 
might be, after rejection of the petition for ad-, 
journment, they could have given still sufficient 
instructions to their pleader to proceed as best as he 
could to protect their interest in the suit. It could 
be done by cross examining the plaintiff s wit- 
nesses and arguing the cose. It might be that the 
plaintiff having the onus to dischorge in view of 
their defence and the right to begin they could 
have become ready after the plaintiff began. It 
might also be guessed that after rejection of that 
petition, they could have prayed for commission 
for examining the two sick defendants. It would 
be nothing but more speculation to say that the 
defendants were not ready to go on with the suit 
so far as required by their defence bad the peti¬ 
tion for adjournment been decided against them. 
To accede to the contention of Mr. Mohapatra 
would amount to say that in a case where both 
parties applied for adjournment it could be con¬ 
strued that none of the parties were ready with 
the suit. When a petition for adjournment is 
filed, the Court is under duty bound to apply its 
mind to it and to dispose it of In case he refuse 
the adjournment prayed for he should then call 
upon the parties to proceed with the suit. If the 
answer to this is in the negative then only he 
shall be entitled to come to the conclusion that 
the party did not appear. Appearance in certain 


% 

1949 SiBA Prasad Misra v. Mt. Nurabati (PB) Orissa 87 


\ 

ciroamstances may mean readiness to go with 
the suit bat not always. As I have already said 
Lalji Sahu v. Lachmi Narain Siyigh, A. I. R. 
(6) 1918 pat. 861 : (3 Pat, L. J, 355) is not rele¬ 
vant to the facts of the case. The next is the 
case of Muhammad Balcar AH y. Chullai 
Mahaton and others, reported in A. I. R. (7) 
1920 pat. 689 : (4 Fat. L. J. 712). That was a case 
in which the order of the Court in dismissing the 
suit was : 

“The pleader for the plaintiff states that he is unable 
to adduce any evidence. The plaintifi is also present 
in Court, but does not adduce evidence in support of 
his case. The defendant is ready. Ordered that the suit 
be dismissed for default of the piaintiS.” 

This too is hardly relevant to the present case. 
There is nothing on record to show that the defen. 
dants’ pleader intimated the Court that he was 
unable to go on with bis defence. The defence 
may be conducted without adducing any evi¬ 
dence whatsoever. That is the concern of the 
particular defendant, but I find there are certain 
observations in this case which are material to dis¬ 
abuse Mr. Mobapatra's strenuous contention that 
appearance should always mean readiness with 
evidence eiiher documentary or oral. Mullick J. 
observes ^ 

’Tf however the plaintiff does not fail to appear but 
fails to produce his evidence or to perform any other 
act necessary for tbe progress of the suit, the Court may 
proceed to decide the suit forthwith.” 

[6] Therefore, according to that learned Judge, 
la party may not fail to appear though be fails 
’to proceed with the evidence. According to this 
learned Judge, with whom I agree with very great 
respect, so long as a party performs any act 
necessary for tbe progress of the suit, he does 
appear in the suit. To move for an adjourn¬ 
ment is none tbe-less necessary for the progress 
of tbe suit in tbe sense that not to do anything 
amounts to non-appearance. 

C 7 ] The next case is that of Mahant Damodar 
Das V. Baj Kumar Das, reported in A.I.R. (9) 
1922 Pat. 485 : (l pat. 188). This is an extreme 
case on its own facts and should not have given 
rise to any misapprehension to the learned lower 
appellate Court. The proposition laid down by 
Sir Dawson Miller O. J.: 

"The mere presence of a party in Court unless be is 
there for tbe purpose of oondnoting his case, is not an 
appearance within tbe meaning of Civil Procedure Code 
nor does the presence of bis pleader who has been ins* 
trusted to represent him on previous oeoasions constitute 
an appearance, unless he is instructed to represent him 
on the occasion In question and attends for that pur¬ 
pose.” 

Before closing this part of my judgment, I should 
express my dissent with great respect from a 
particular observation of their Lordships who 
decided case of Lalji Sahu Lachmi Narain 
Singh, reported in A. I. R. (67 1918 Pat. 361: (8 
pat. L. J. 866). The observation referred to is: 
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*Tt could not be suggested for instance that if when 
a case was called on, a litigant stood up at tbe back of 
tbe Court and applied for a few minutes' time to bring 
his pleader, he would be appearing in the true meaning 
of the word.” 

This is too narrow a view of the meaning of the 
word 'appearance.* He could be said not to ap¬ 
pear if only after the Court refuses him that few 
minutes’ time which he applied for, he could not 
contribute in any way to the further prepress of 
tbe suit. It so ofUn happens in these Courts that 
a party responding to the call applies for a few 
minutes time to fetch his lawyer; it cannot be paid 
to be non-appearance of the party. In considera¬ 
tion of what I have said above, I am constrained to 
bold that tbe learned lower appellate Court was 
wrong in his view and bis judgment must be set 
aside. 

[8] In tbe result the appeal is allowed with 
costs and tbe judgment and decree of the learned 
trial Court restored. 

Panigrahi J.—I agree. 

R.GiD. Appeal allowed. 
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FULL BENCH 

Ray C. j., Das, Pakigrahi and 
Narasimham JJ. 

Siba Prasad Misra and others—Plaintiffs 
— Appellants v. Mt. Nurabati Zamindariani 
and others — Defendants — Respondents. 

A. F. 0. D. No. 3 and A. F. A. D. No. 18 of 1944, 
Decided on 7tb September 1948. 

(a) Orissa Money-lenders Act (III [3) ol 1939), 
as amended by S. 4, Orissa Money-lenders (Amend¬ 
ment) Act (xvni [18] of 1947), S. 10— It is retro¬ 
spective — Suits and appeals pending at time of 
amendment—S. 10 as amended controls decrees to 
be passed therein—Orissa Money-lenders Act (III 
[3] of 1939), S. 16. 

Section 10, Orissa Money-lenders Act, as amended 
by S. 4, Orissa Money-lenders (Amendment) Act XVIIl 
[16] of 1947, is retrospective so as to control decrees to 
be passed in suits and appeals brought before, but 
pending at tbe time of tbe commencement of tbe 
Amending Act. [Paras 1, 2, 3, 14 and 41] 

(b) Interpretation oi statutes — Retrospective 
effect — Language so clear that retrospectivity 
cannot be avoided without violence—It should be 
interpreted so Jas to give retrospective eiJect(Per 
Ray C. J.) 

Per Ray C. J .—Where the language used by the 
Legislature is so clear that tbe effect of retrospectivity 
in relation to tbe operations of tbe section under con¬ 
sideration, cannot be avoided without doing violence 
to the langnage of the enactment and tbe language is 
not such as to lend enpport to the construction of its 
prospectivity only, tbe section should be interpretated 
BO as to give it a retrospective effect. [Para 4] 

(c) Interpretation of statutes — Intention of 
Legislature—Language of statute ambiguous — 
One conforming to avowed intention is to be pre¬ 
ferred (Pet Ray C. J.) 

per Ray C. Jf .—Mere possibility of the existence or 
otherwise of Legislature’s intention may not be suffi¬ 
cient test to accept or to reject a particular interprets- 
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tion. But V7beii the language is ambiguous and is 
capable of two meanings, the one that conforms to an 
avowed intention behind the Act is preferable. [Para 6] 
Unless there is anything in the language of the 
section compelling to the result of repugnancy or ab¬ 
surdity, every reasonable construction that will further 
the object in view shall be followed. [Para 9] 

(d) Interpretation of staues — Retrospective 
operation — Statute taking away rights vested 
agreeably to existing laws — Operation is retros¬ 
pective—Orissa Money-lenders Act (III [3] of 1939), 
S. 10 iPer nay C. J.) 

Per Ray C. J _The law of the Orissa Money-lenders 

Act, in that it takes away or impairs rights vested 
fti-ceeably to existing laws, is like every other ex-post 
facto law. It is fundamental that such laws are retro¬ 
spective in their operation I A.I.R. (23) 1936 P. C. 49, 
m. on. 103 

(e) Interpretation of statutes — Retrospective 
effect—Construction of retrospectivity borne out 
by words used by Legislature—Such construction ^ 
should not be. ruled out on mere ground that words 
may bear different meaning (Per Ray C. J .) 

Pec Ray C. J.— Where the construction of retro- 
Bpectivity ia sufficiently borne out by the words ueed by 
the Legislaturo, it cannot be ruled out on the mere 
Ground that the words may beat a different interpreta¬ 
tion. It is one of the cardinal rules for the construction 
of Acts that they should be construed acwrding to the 
intention of the Legislature that passed them. This 
canon is subject to the rule that the intention has to be 
determined from the words used. But In order to under¬ 
stand these words, it is natural to enquire what is the 
subject-matter with reepect^to which they are used and 
the object in view : (187 2 A. C. 394, A. I. R. (23) 

1936 P. C. 49, Reh on. 

(f) Interpretation of statutes—Intention of Legis¬ 
lature—Evidence of, indicated (Per Bay C. J.) 

Pec Ray C. J _The beat evidence of the Legislature’s 

Intention is its expression in the Act by words used. 
But “the words used” must be Interpreted in their 
primary meaning, remembering that the primary mean- 
rug of word varies with its setting or context and with 
the eubject-matloc to which it is applied; for reference 
to the abstract meaning of word, if there be any wch 
'thing. Is of little value in interpreting statutes. There 
is another rule of interpretation which must also be 
borne in mind. The intention of the Legislature, how¬ 
ever obvious it may be, must, no doubt, in the -con¬ 
struction of the statutes, be defeated where the 
language, it has chosen, compels to that result but 
only where it comyeU it. [Para 23] 

(g) Interpretation of stautes — Preamble — How 
far it can be looked into for interpreting statute, 
stated (Per Ray C. J .) 

Per Ray C.J.-k preamble may afford useful light 
as to what a statute intends to reach. If an enactment 
is itself cleat and unambiguous, preamble cannot 
qualify or cut down the enactment. Bat still the pre¬ 
amble is the key to the statute and affords a clue to 
the scone of the statute, where the words construed m 
themselves without the aid of the preamble are capable 
of more than one meaning. There ia. however, another 
rule of warning, that an ambiguity must not be created 
or imagined in order to bring in the aid of the preamble 
or recital. To do so in many cases frustrates the enact¬ 
ment and the general intention of the Legislature.^ « 
very general language is used in an enactment, which 
•it is cleat must have been intended to have some limi¬ 
tation pot upon it, the preamble may be used to indi¬ 
cate to what particular instance the enactment la in¬ 
tended to apply. [Paras 28 and 29] 
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(h) Orissa Money-lenders Act (III [3] of 1939), 
S. 10— The word “loan,” wherever it occures in 
S. 10 (1), means same thing i. e., sum actually 

advanced_Orissa Money-lenders Act (III [3] of 

1939), S. 2 (i). 

The words “loan advanced before or after the Act” 
and "loan originally advanced’* used in S. 10 (1) mean 
the same thing, that is, the sum actually lent even 
though Moan’ is a general term and includes all kinds 
of liabilities enforceable in law. The former expression 
does not refer to written transaction amounting to ft 
“loan.” [Paras 21, 33 and 44] 

(i) Orissa Money-lenders Act (IH [3] of 1939 as 
amended by Act XVIII [18] of 1947), S. 10—Appli¬ 
cability—Parties capitalizing sum lent and interest 
unpaid and agreeing to treat it as fresh loan trans» 
action — Court can go behind agreement and limit 
decree on account of interest for period preceding 
suit to a sum which together with amount realized 
as interest is not greater than amount originally 

In a suit based on an agreement by which the parties 
have agreed to treat the sum total of the past liabilities, 
in respect of ft sum actuftlly lent and the unpaid balance 
of interest due thereon, as the principal of n fresh loan 
transaction, carrying stipulated rate of Interest for the 
future, the Court can go behind tho said agreement 
and limit the decree on account of interest, for the 
period preceding the institution of the snit, to a sum. 
which together with any amount already realised as 
interest, is not greater than the amount eriginally ad¬ 
vanced, or In other words, the debtor can be relieved of 
all liabilities in respect of capitalised interest duo on 
accounts stated and agreed to be treated as principal or 
part thereof, notwithstanding an agreement to tho 
contrary except so much as together with the amount 
realised' does not exceed the amount originally ad¬ 
vanced as a loan. [Paras 1, 39 and 40] 

Per Das J. —A fair reading of Ss. 10 and 11 makes 
it reasonably cleat that the intention of the Leglalatnro 
was to give the relief to debtors on the old principle of 
“damdupat.” It would not be right to defeat this ap¬ 
parent object of the Legislature by any strained con- 
stroctioD of the words used iD the sections* [Pere 46 j 

S. E Ray (in No. 3) and P.C. Chatterji(in No.18) 

— for Appellants. 

P. C. Chatterji (in No. 3) and P. V. B. Rao (in 
No. for Respondents. 

Ray C. J._The questiocs, referred to the 

Full Bench are: . ,. 

“(1) Whether S. 10, Orissa Money-lenders Act (Act 

III r3l of 1939), as amended by S. 4, Orissa Money-j 
lenders Amendment Act (Act XVIII [18] of 1947), isj 
retrospective so as to control decrees to be passed in 
suits and appeals brought before, bat pending at the 
time, of the commencement of the Amending Act; and 

(2) whether in giving effect to the provisions of thej 
section, in a suit based on an agreement by which the' 
patties have agreed to treat the sum-total of the past 
liabilities, in respect of sum actually lent and the 
unpaid balance of interest due thereon, as the principal! 
of a fre^h loan-transaction, carrying stipulated raj® 
interest for the future, the Court can go bshtnd the. 
said agreement and limit the decree on a^unt ox 
interest, for the period preceding the institution of the| 
suit, to a sum, which together with any amount an 
ready realised as interest, is not greater than me 

amount originally advanced; or .u., .^Ahior 

In other words, whether in such a suit, “6 ®et)W 
can be relieved of ail liabilities in respect of apR^^ 
interest due on accounts stated and agreed to be 
as principal or part thereof, notwithstanding an agw* 
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i ment to tbe contrary except so much as together with 
the amount realised does not exceed the amount origi¬ 
nally advanced as a loan/* 

[ 2 ] The first question admits of no answer other 
Ithan one in the affirmative. Tbe section, previ¬ 
ous to its amendment, was applicable to suits or 
appeals pending at the time of the commence¬ 
ment of the Orissa Money-lenders Act, 1939. 
The text of the section standing by itself, may 
or may not lend support to this result. The 
words, having relevance to the question of its 
prospectivity or retrospectivity, are “no Court 
ahall in any suit brought by a money-lender in 

respect of a loan.“ Ordinarily, the words 

“any suit brought by a money-lender”, without 
anything more, would refer to suits, brought 
after the commencement of the section. But as 
the provision afi'ects the power of the Court in 
passing a decree, the time of its operation is the 
time of passing the decree. That is a compelling 
feature in the section, which would make its 
application retrospective to the pending suits. 
The bare possibility of tbe prospectivity of the 
section, however, could not be ruled out. In this 
setting, the Legislature thought it fit to dispel 
all doubts and ambiguities, and enacted S. 16, 
which read: 

“The provisions of 9s. 10 to 15 shall apply — 

(i) to suits brought by money-lenders in respect of 
tbe loans advanced before the commencement of tbe 
Act and pending on the date on which the said section 

comes into force; and 

(ill to appeals and proceedings in execution arising 
in respect of decrees passed on Ist April 1936 or there¬ 
after on tbe basis of loans whether such appeals or 
proceedings in execution were pending on, or instituted 
after, the date on which the said sections come into 

iTis too late in the day to controvert the 
proposition that by the combined operation of 
99 . 16 and 10, the remedial provision of the 
latter would control decrees to be passed In 
pending suits and appeals, as much as in suits 
and appeals, filed later than tbe Act. 

[ 3 ] The question that then arises for solution, 
therefore, is whether the ameDdment, which 
assigned wider import to the word money¬ 
lender”, as it occurs in several sections of tbe 
Act including Ss. 10 and 16, and introduced into 
their texts the words “whether brought by 
money-lender or any other person , has any 
such effect as to bar its applicability to pending 
suits? I should answer this question in the 

negative. 

[ 4 ] The intention of tbe Legislature in mak¬ 
ing the import of tbe‘word “money-lender” in 
9 , 10 co-extensive with that of the same word in 
9 ! 16, by tbe same Amending Act (Orirea Act 
NO. XVIIl/ 47 ) and simultaneous introduction of 
the same set of words into the texts of both the 
sections is, manifestly enough, to make the 


amended S. 10 applicable to pending suits and 
appeals as before. It is argued with force and 
an amount of strenuousness by tbe learned 
counsels, appearing for the plaintiffs-money- 
lenders in tbe aforesaid appeals, that retrospec¬ 
tivity of a statute is not to be presumed but 
must appear from indisputably clear and un¬ 
ambiguous words in it. In this particular case, 

I should say that tbe language, used by the 
Legislature, is so clear that tbe effect of re¬ 
trospectivity in relation to the operations of the 
sections, under consideration, cannot be avoided 
without doing violence to the language of the 
enactment. I am clear in my mind that tbe 
language in the sections is not such as to lend 
support to the construction of their prospectivityl 
only. The proposition should be clear if the two 
sections (ss. 10 and IG) in their amended forms 
are placed in juxtaposition. Section lO, as 
amended (after omitting such portions of it as 

are not relevant for the purpose), would read : 

“.Ibat no Court sbull in (vny suit biought by 

R money-lender or by any other person in respect of a 

loan.pass a decree for an amount of interest 

.which is greater than tbe amount of tbe loan 

originally advanced.” 

Section 16 likewise, after omission of the por- 
tions, not material for the present purpose, 
would read 

“(i) the provifliona of S. 10 shall, so far as may 
be, apply to suits 'whether brought by a moneylender 
Or by any other persons’ in respect of loans and pend¬ 
ing on tbe date on which the said section comes into 

force; and . , , 

(ii) to appeals arising in respect of decrees passed on 

1st April 1936 or thereafter on the basis of loans whe¬ 
ther such appeals or proceedings.were pending 

on or instituted after tbe date on which the said sec¬ 
tions come into force.” 

Section 10 mentioned wheresoever in S. 16 as 
amended must refer to “the amended 9. 10 “ 
according to the undisputed rule of reading of 
statutes. If the amended S. 16 expressly lays 
down anything, it is this, that the reliefs under 
9 . 10 in respect of which there has been no 
variation in the amendment would be equally 
available to: debtor-defendants in suits, pending 
at the time of its commencement, “whether 
brought by money-lender or by any other 

person”. 

[6] In reply, it is contended that tbe words 
“brought whether by money-lender or by any 
other person” do not occur in cl. (ii) that deals 
with pending appeals. 

[6] Tbe question arises whether this omission 
does evidence any different intendment (in case 
of appeals as distinct from suits) on the part of 
tbe Legislature, whoso intention is to give 
reliefs to the debtors in all suits for loans 
irrespective of the plaintiff being a professional 
money-lender or not. Besides there was no 
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justification for tfie Legislature to think that one 
rule should govern pending suits and another 
the pending appeals. Mere possibility of the 
;existence or otherwise of Legislature’s intention 
may not be sufficient test to accept or to reject 
;a particular interpretation. But when the langu¬ 
age is ambiguous and is capable of two mean- 
ings, the one that conforms to an avowed inten¬ 
tion behind the Act is preferable. The said words 
have not been repeated in cl. (ii), as the words 
“brought by money-lender” in cl. (i) of the 
section in its pre-amended form, had also not 
been reproduced. Without anything more, read¬ 
ing the section as a whole, the appeals referred 
to in cl. (ii) of the section must also refer to 
appeal from the suits of the descriptions men¬ 
tioned in cl. (i). Clause, (ii) cannot be dissociated 
from the context of cl. (i) of the section. 

[ 7 ] There is another approach to the pro¬ 
blem. Let us examine the language of cl. (ii) 
of S. 16, taken out of the context of cl. (i) of the 
section. It w’ould read as follows : 

“Provisions of S. 10 ‘so far as may be’ apply to 
appeals in respect of decrees passed on Ist April 1936 
or thereafter on the basis of loans where such appeals 
were pending on or instituted after the date on which 
the eald S. 10 comes Into force.” 

[83 In this reading, absence of the words 
“brought by money lender or any other person” 
from the clause would make the applicability 
of S. 10 wider and would apply it to appeals in 
general, provided they are from decrees based 
upon “loans” as defined in the Act. In order 
that the decree should be based upon a loan, it 
must have been advanced by a money-lender, 
which according to the wider meaning, assigned 
to it, by the Amending Act, should include "a 
person” who advances money. The same result 
accrues though reached through a different avenue. 

[ 9 ] There are two other considerations which 
justify me in my view that whatever provisions 
are applicable to pending suits will be applicable 
to pending appeals: ( 1 ) One is that when an ap¬ 
pellate Court disposes of an appeal, he either 
upholds or modifies or upsets “the decree of the 
suit.” By doing so be, in substance, passed a 
decree in the suit. Take the instance of an ap¬ 
peal, say Second Appeal No. 18 of 1914. Sup¬ 
pose, the suit had been dismissed by both the 
Courts below as barred by time, and this Court 
in second appeal set aside that finding and re¬ 
mitted the case back to the trial Court for consi¬ 
deration on the merits. The trial Court at the 
rehearing shall not be competent to pass a de¬ 
cree in derogation of the provisions of the 
amended S. 10. Because, according to S. 16 ( 1 ), 
the amendment would apply to pending suits. 
It would be anomalous or rather absurd to hold 
that instead of remanding it, if this Court pro* 


ceeeds to dispose of the suit, it could not pass the 
same decree as the trial Court would, at rehear¬ 
ing, In short, if it be accepted, as it must be, 
that amended S. 10 applies to pending suits, it 
must as well be accepted that it should apply 
to pending appeals. Appeals are filed in suits 
and hence are nothing but continuation of suits. 
Whether the subject-matter of a litigation is 
awaiting adjudication in a suit or in an appeal, 
filed in a suit, the “Lis” is for all purposes of 
law and fact considered to be pending. (2) The 
second consideration is that the object of the 
Legislature is to divest the creditors of their pre¬ 
existing rights, in order to grant reliefs to the 
debtors, in complete disregard of completed 
pre-Act transactions or agreements in respect 
of loans. In fact the provisions of the Act tiy 
in the face of certain well-established principles 
of the law of Contract. Under such circumstances, 
unless there is anything in the language of the 
section compelling to the result of repugnancy 
or absurdity, every reasonable construction thatj 
will further the object in view shall be fol-i 


lowed. ,, , , 

[ 10 ] The law of the Orissa Money-lenders 

Act. in that it takes away or impairs rights 
vested agreeably to existing laws, is like every 
other ex-post-facto law. It is fundamental that 
such laws are retrospective in their operation. 

[11] As the construction of retrospectivity is 

sufiSciently borne out by the words used by the 
legislature, it cannot be ruled out on the mere 
ground that the words may bear a different in¬ 
terpretation. It is one of the cardinal rules for 
the construction of Acts that they should be 
construed according to the intention of the Legis- 
ture that passed them. This canon is subject 
to the rule that the intention has to be deter-j 
mined from the words used: but in order to 
understand these words, it is natural to enquire 
what is the subject-matter with respect to which 
they are used and the object in view : vide 
Direct U. S. Cable Co. v. Anglo-American 
Telegraph Co., (1877) 2 A. C. 894, at. p. 412 : (46 
L, J. P. 0. 71 ) per Lord Blackburn. In the langu- 
age of the statute under consideration, there is 
nothing to compel us to tihe result of prospecti¬ 
vity rather than that of retrospectivity in its ap¬ 
plication. The decisions of the Judicial tom- 
mittee, delivered by Sir George Rankin, m the 
case of K. C. Mukherjee, Official J, 

Mt. Bamratan Kuer and others, A.I.K. (23) Ud© 
p. c. 49: (15 Pat. 268) lays down a general pro- 
position to the effect that where the Legislatur 
expressly takes away vested rights of 00 ® an 
correspondingly bestows privilege or s a ^ 
another by a legislation, that is “l^aya Mtroa- 

pective. In deaUng with the "S 

lev of S. 26 (n). Bengal Tenancy Act, as amended 
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by the Bihar Tenancy Amendment Act, 1931, 

his Lordship observes : 

"Its provision is that every person claiming an in¬ 
terest aa a landlord shall be deemed to have been given 
his consent to every transfer made before 1st January 
1923 This is retrospeotive*. the question is not whether 
general language shall be taken only in a Prospective 
sense. The object of this section can only be to quiet titles 
which are more than ten years old, and to eneute that 
it during those ten years the transferee has not been 
ejected he shall have the right to remain on the land. 
Within this class the Legislature has not thought fit to 
discriminate against the tenants whose right is under 
challenge in a suit, a course which it may 
carded as invidious or unnecessary. As sabstantive 
rights of landlords and their accrued causes of action 
were to be abrogated, respect for pending suits over old 
transfers cannot be assumed. 

[12] In applying the aforesaid observations to 
the facts of the present caEe, it can be said that 
while abrogating the substantive rights of the 
creditors and their accrued causes of action that 
grew before the Act under construction the 
Legislature cannot be held to have adopted a 
course both invidious and unnecessary of discri¬ 
minating against debtors whose right is under 
challenge in a suit or appeal. In that case, the 
Amendment Act came into operation while the 
landlord’s decree for ejectment was under chai- 
lenge in Privy Council. The Judicial Committee 
dismissed the plaintiff’s suit and vacated the de- 
cree on confirmity with its retrospective opera- 
tion. His Lordship made no distinction between 

nendine suits and appeals. 

[ 13 ] To my mind, it is clear that there is no- 

thing in the remedial provisions of the Onssa 
Money-Lenders Act that would limit their opera- 
tion to certain class of suits or Proceeding only. 
It is apparent on the face of the Act that when¬ 
ever the Court has to deal with the inatter of 
enforcement of “loans” except m case of decrees 
passed before Ist April 1936, he has to grant 
reliefs to debtors as provided in different sections. 

[ul In consideration of what I have said 
before, I have no hesitation in bolding that S. 10 , 
as amended, does apply to pending suits and 
appeals. I. therefore, answer the 6rst question m 

the afiirmative. , 

[16] Next I shall address myself to the second 

question referred to the Full Bench. At the out- 

set, I shall advert to the contentwns. raised by 

Messrs P. V. B. Bao and S. K. Bay »PP?^^|“S 

for the plaintiffs-creditors m the aforesaid ap- 

peals Their contention, so far as I have been 

^le to understand, is where the parties have 

arrived at an agreement, on accounts abated and 

adjusted as to a certain sum being due oii 

account of principal and interest arising out of 

an original sum advanced, the Court ^ 

give relief to the debtor cannot go behind the 

f Jd agreement. This is. that the sum due as 

interest, once capitalised and agreed to be con¬ 


sidered as “principal" cannot be treated as inte- 
rest due for the period preceding the suit for 
the purpose of this section. The contention can 
best be illustrated by reference to the facts of 
second Appeal no. 18 of 194i. In that case the 
original sum advanced was Es. 700 in the year 
1921. There were some payments towards interest 
thereon. In the year 1936, the parties adjusted 
their accounts and came to an agreement that 
the said sum together with the outstanding 
interest of Es. 600 should be consolidated into 
and treated as “the principal" for a fresh transac¬ 
tion amounting to a “loan." In pursuance ot 
this agreement, a pronote for a sum of Rs. 13C0 
was executed. It was stipulated therein that the 
principal sum of Rs. 1300 will carry interest ac 
certain rate. The claim in the suit, based upon 
this pronote, after crediting a payment on 23ra 
March 1939 towards interest of Rs. 3 is for reco¬ 
very of RS. 3200. It is contended that the Ocurt 
cannot disallow the plaintiff^ decree for the sum 
of R9. 1300 though it can disallow BO much of the 
interest accruing due on the said principal ot 
Rs. 1300 as is in excess of Rs. 700 (the sum origi¬ 
nally advanced). In other words, the Court cannot 
limit the decree to a sum less than Rs. 2000 

instead of RS. 2200 as claimed. 

[16] The rival contention is that the said sum 

of RS. 600 though included as a part of tte prin¬ 
cipal still retains its character of interest and m 
this view, the plaintiff is entitled to a decree for 
RS. 700 being the principal sum originally ad- 
vanced plus an amount towards interest which 
together with the sum realised as such would not 
exceed Rs. 700 the sum actually lent, or. in other 
words, the plaintiff shall not be allowed a 
decree for more than a sum which together with 
the sum realised as interest would make up 
double the amount actually lent, that is, Rs. 1400. 

[17] The reasonings, advanced in support or 

plaintiff’s contentions, are : * 

[18] That there is nothing in the section 

enabling the Court to disregard the contract 

capitalising the interest into 
disallow any part of “the loan the basis of the 
transaction on which the suit isbased. The Court s 
power of interference with the contract of the 
parties is limited to “interest" accruing on the 
"the said loan." The power extends only to 
abridgment of the decreed interest to as much as 

together with the sum already realised will be 
equal to the sum actually lent. In this conten- 
tion the word "loan" in the passage m any suit 
brought by money-lender in respect of a loan 
advanced before or after the commencement of 
the act” refers to the transaction on a document 
bearing interest executed in respect of past liabi- 
lity—the said transaction is evidenced by pronote 

for Rs. 1300 in one case and a Bond tor Rs. 10,000 
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in the other. They say that the word “loan” in 
iibove quoted passage and the “loan originally 
advanced” connote two different things but not 
one and the same. 

[19] The ratio of the contention is that as 
B. 10 (i) contemplates two kinds of loans, one 
must be the transaction and the other the sum 
lent, and the “interest for the period preceding 
ihe suit” is the interest stipulated in the deed 
recording the transaction based on past liabilities. 
If this contention is given effect to, the resultant 
decree would be not less than Rs. 2000 represen¬ 
ting the principal of Bs. 1300 and an interest 
thereon equal to the sum originally advanced, 
namely, Rs. 700. This argument precludes from 
consideration any interest realised before “the 
transaction” referred to above. 

[20] Mr. S, K. Eay argues a slight differently 
that the interest realised both before and after 
the bond of Rs. 10,000 shall be taken into consi¬ 
deration in fixing the maximum sum to be 
decreed in lieu of interest. 

[21] Though the learned counsel differ as to 
the mode of calculation of interest realised, the 
contention that the Court cannot disallow any 
part of the interest capitalised as principal in 
their respective agreements is common to both. 
As a whole, the contention turns upon whether 
the word "loan” in sub-s. (i) of the section 
wherever it occurs refers to the sum actually or 
origiually advanced or, as the plaintiff's counsel 
contends, the first “loan” in the sub-s. refers to 
the written transaction amounting to 'a loan' and 
the other to 'the sum actually lent originally.’ 
This contention takes me to the definition of 
“loan” in S. 2 (i) which reads : 

“loan means an adTauce whether ol money or in kind 
on interest made by money lender and shall inclnde a 
transaction on a document'beating interest executed in 
respect of past liability and any transaction which in 
substance is a loan.“ 

In this definition, three kinds of transactions 
known as loans are contemplated. One is the 
loan which is advanced either in money or in 
kind by a money-lender bearing interest, the 
second is the loan constituted by a transaction 
in respect of a past liability and the third a loan 
by a transaction which in substance is a loan. 
Two of them are loans represented by a transac- 
tion and one is a loan by advancement. The 
crux of the plaiuti&’'s contention as I have 
already said lies in that the Court’s power of 
interference is confined to interest and as such 
does not extend to *loan’ in respect of which the 
suit is brought. 

[22] It is contended that as in the case of loan 
constituted by advancement of money or money's 
worth, so in the case of loan by transaction the 
legislature do not contemplate any relief in re¬ 
lation to the principal. Asked at the argument 


what then do the legislature mean by introduc¬ 
ing the non-obstante clause “notwithstanding 
anything to the contrary in any contract”, the 
counsel said “it has reference to the contract for 
higher rate of interest independent of any such 
limitation as is now sought to be introduced in 
the section.” 

[23] Next, attention of the learned counsel 
being drawn to the use of qualifying or specify¬ 
ing phraseology “advanced before or after the 
commencement of the Act” after the word 
“loan,” they say that “loan advanced” does not 
refer exclusively to “sum lent” but includes sum 
agreed between parties to be treated as if ad¬ 
vanced as a “principal.” In this connection they 
pray, in aid, the use of the same phraseology or 
the like in other sections viz., Ss. 6, 9, 12, 18, 18 
(iv) and 22, and argue that if the words “loan 
advanced” do not include “loan contracted by 
way of renewal of past liabilities” the legislature’s 
object to give relief to debtors in respect of all 
kinds of loan should be defeated. This is a very 
serious argument that carries some amount of oon- 
viotioD, but clearly enough it is not a sound argu¬ 
ment. True, the best evidence of the legislature's 
intention is its expression in the Act by words 
used. But “the words used” must be interpreted 
in their primary meaning, remembering that the 
primary meaning of a word varies with its setting 
or context and with the subject-matter to which 
it is applied; for reference to the abstract mean¬ 
ing of word, if there be any such thing, is of 
little value in interpreting statutes. There is an¬ 
other rule of interpretation which must also be 
borne in mind. The intention of the legislature, 
however obvious it may be, must, no doubt, in 
the construction of the statutes, be defeated 
where the language, it has chosen, compels to 
that result but only where it compels it. The 
stress is upon the words “only where it compels 
it.” 

[24] The primary meaning of the word “ad¬ 
vanced” in relation to the monetary transaction 
is paid. “Loan advanced” must, therefore, mean 
“sum advanced as a loan” and not “sum not 
actually advanced but deemed by an agreement 
as advanced.” The said words in 8 .10 are followed 
by the words “before or after the commencment 
of the Act,” which denote the time of original ad¬ 
vancement as there is no second advancement. 
Later in the same sub-section “Loan” is described 
as'Toan originally advanced.” The word “advanc¬ 
ed” in this setting cannot mean anything other 
than paid. It would be anomalous and unreason¬ 
able to argue that “advanced” has been used in 
two widely divergent senses in the same section 
and with reference to the same subject. That the 
word "loan advanced” does not include wn 
debts based on past liabilities” has beenauthon- 
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tfttively laid down in theoaae oiMt.Surajhan&i 
Suer and othersw ^ l ^ t . BarhoKucir , A.I.B. (33) 

1946 pat. 810: (25 pat. 90.) No doubt the question 
arose in a case under the Bihar Money lenders 
Act. but that is a statute in pari materia with 
the Orissa Act. The definitions of “loan’* in both 
the Acts are almost identical. In this view the 
decision of that case is to the point. The dictum 

of Meredith J. in that case was: 

“section 4 can only be meant to apply to loans advanced 
aUer the commencement oC the Act. The section as 
'worded does not bar a Court from entertaining suits by 
unregistered money lenders for the recovery of all loans 
but only such loans as may have been advanced alter 
the commencement of the Act. TJuder the definition m 
S. 2 (0 ‘loan’ may, no doubt, include a transaction on 
a bond bearing' interest executed m respect of past 
liabUity, but the use of the word advanced 
introduces repugnancy of contest, and so limits the ap 

plication of the ‘loan’.” 

[26] The next thing to be attended to. is 
whether the act of attributing its primary mean, 
ing to the tvord ‘advanced’ bars the remedy of 
debtors who have entered into transaction and 
undertaken fresh liabilities i^renewal of past 
ones. My answer to this is ‘ emphatic lu 
interpreting thq section in its relation to the pre¬ 
sent controversy the key words are in any suit 
brought.... in respect of loan advanced .... 

In my judgment it would be doing no violence to 
the language of the section to construe the 
language quoted above to mean or refer to 
based upon agreements that constitute a loan 
within the Act; the agreement also includes the 
liability accruing from the "o'^'e^al loan ad- 
vanced.” The suit for enforcement of the agree- 
ment cannot be conceived of without reference 

to the source of the liability^that is. the loan 

advanced.’’ Such a suit based on a document 
executed in respect of past liabilities « a suit m 
respect of “loan advanced’ meaning t^e loan 
originally advanced” or *‘3um actually lent. 
Even if we take the extreme case of a transac- 
tion wherein, according to accounts stated and 
adjusted, the principal sum actually lent is wiped 
out as paid off and the document bearing in- 
terest is executed in respect of past liabilities of 
interest only, the suit based on it can be compre¬ 
hended as a “suit Drought in respect ^ 

advanced.” In order that the Iiab^ty can be 
sustained as one for consideration the 
advanced loans have very immediate connection 

with the transaction. , . *u 

[26] On the other hand, if we accede to the 

contention advanced the result would land u^3 

in absurdity. Take the caeq of a transaction o£ 

a document executed in respect of past liabilities 
that represent four times the sum actually len . 
Bay. BB. 2800 to E3. 700. Obvioudy m a suit 
based on this document no relief worth the 
name can be granted to the debtor il the Court 


is powerless to touch any part of the “agreed 
principal.” This would not only defeat the object 
of the legislation but it would be very easy for 
the creditor to circumvent the law. Here it 
would be worth quoting a passage from Gwyor 
C. J. in the case of Surendra Prasad v. Gaja. 
dhar Prasad : A. I. R. (27) 1940 f. O. lO at p. IS; 
(I. Xj. B. (1940) Kar. F. O. 14) 

“But if the Advocate-Generars conteotions were cor¬ 
rect I should find it difficult to understand why, in an 
Act plainly intended for the relief of debtors, money 
lenders should have been pr^ented with so simple a 
method of circw^ivcnliK^ it." 

I should for this reason be unwilling to accept 
his contention unless the language of the Act 
left me no alternative. In the aforesaid case Sir 

Sulaiman J. held 


interest that accrues is not an advance of money but 
can become a loan if liability to pay is undertaken in a 

bond.” 

The same learned Judge in oonsktuing S. 7, 
Bihar Money-lender’s Act, a section correspond- 
ing to s. 10, Orissa Money-lender’s Act, said 

“Indeed the section itself uses the word ‘loans’ and 
‘interest’ In two different senses, '^hen the same sec- . 
tion talks of the amount of interest 
aims at reducing it. it is leasonab c to infer iba the 
loan would not necessarily include the interest on it, 

[27] ‘Without deciding that the use of the same 
language in other sections referred to in the con- 
tentions of the counsel would preclude frorn the 
benefit of the Act a large number of debtors 
liable for ‘loans* as defined in the section, 1 
should say beating the object of the legislature, 
as defined in the preamble in mind it would not 
be wrong to prefer one meaning, conformable to 
such object of the word, to the other that frust- 
rates it. I have very high authorities in view m 
support of this course, some of which I sum- 

marise below. 

[28] The rule with regard to the effect of a 
preamble on interpretation of an enactment baa 
been weU-aettled in a long course of judicia 
pronouncements both here and in England. Earl 
of Halsbuiy in Powel v KempUon Park Bace^ 
course Co . 1899 A. C. 143 at p. 167: (68 Ii. J* 

392) Two propositions are quite clear, one that a 
preamble may afford useful light as to what a 
statute intends to reach, and the other, that if 
an enactment is itself clear and unambiguous no 
preamble can qualify or out down the enact¬ 
ment. “But still the preamble is the key to the 
statute and affords a clue to the scope of the 
statute, where the words construed in them^lves 
without the aid of the preamble are capable of 
^ore than one meaning.” There is however 
another rule of warning which cannot be too 
often repeated, that you must not create or 
imagine an ambiguity in order to bring m the 
aid of the preamble or recital. To do so in many 
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.cases frustrates the enactment and the general 
lintention of the legislature. 

[ 29 ] If very general language is used in an 
'enactment, which it is clear must have been 

I 

intended to have some limitation put upon it, 
the preamble may be used to indicate to what 
particular instances the enactment is intended to 
apply. The case of L’Apostre v. Le Plaistrier 
(1706), cited in Copeman v. Gallant, 1716-IP. wms. 
314 at p. 318, turned upon 21 Jas. i, c. 19, Ss. 10. 
11 the preamble of which enacted : 

“and for that bankrupts frequently convey over their 
goods and yet continue in posseasicn and dispose of 
them, be it enacted that if at any time hereafter any 
person ehall become bankrupt and at such time shall by 
the consent and permission of the true owner have in 
their possession order and disposition, any goods or 
chatties . . . that In every such case the commissioners 
shall have power to sell and dispose of the same for 
the benefit of the creditors.” 

The plaintiff had delivered to one Levi ( who 
afterwards became bankrupt) a parcel of dia¬ 
monds to sell for him and these diamonds were 
on Levi’s bankruptcy seized by the defendants 
for the creditors, by virtue of this statute, as 
being goods in the possession of the bankrupt at 
the time of his bankruptcy. But it was held by 
Lord Holt that these diamonds were not liable 
to be seized as the property of bankrupt, and 
"that the general words of the clause ought to be 
explained and limited by the words of the pre¬ 
amble, 'other goods*. This decision though not 
acquiesced in by Lord Cowpsr, was subsequently 
approved by Parker C. B., in Ryall v Rolle 
(1749-1 ATK. 165 at p. 174) when he said as 
follows : 

“It has been laid down on the contruction of 13 Eliz, 
c. 5 that the preamble shall not restrain the enactirtg 
clause. “But I take it to be agreed, that if the non-res- 
traiuiug the generality of the enacting clau-e will be 
attended with an inconvenience the preamble shall res* 
train it” and this is the case here, for otherwise the 
meichants oould not correspond or carry on their busi¬ 
ness without great danger and dlffioulty. And Lord 
Harwicke added : I am strongly inclined to be of opi¬ 
nion, with Lord Chief Justice Holt and my Lord Chief 
Biiron Parker, that this clause Is to be restrained by the 
preamble and diSer from Lord Cowper in the case of 
Copeman v. Gallant : (1716-1 P. Wms. 314) So also in 
Brett V. Brett. 1823-3 Addme, 210. Sir John Nichell is 
reported to have held that, “ inasmuch as it clearly 
appeared from the preamble that 25 Geo. 2, c. 6, only 
profess to deal with wills and codicils devising real 
estate, the expression “any will or codicil” whenever 
Used in the Act meant only a will or codicil which he 
devised reap estate, and in no way affected any will or 
codicil which bequeathed personalty. If the enacting 
words can take it in (the misohief which the statute 
was intended to remedy), they shall be extended for 
that purpose though the preamble does not warrant it 
Dean and Chapter v. Middlehorough, (1827) 2 T & J 
(Ex ) 196.” 

[30) In the case of Winn v. Mossman, (1869) 

4 Ex. 292 : (33 L. J. EX. 200), Kelly C. B. said ; 
"The words of (be section no doubt^ large enough by 
themselves to give the penalties levied under the Act 


to the treasurer of the borough, but when we see from 
the preamble that the single object of the section was to 
provide for the one special case of granting licenses, the 
effect of the preamble is to control the eoaoting part of 
the section, and limit it to providing a remedy for the 
difiioulty referred to as to the power to grant licenses.” 

[81] In the case of Thakur Baghuraj Singh 
V. Rai Bahadur Lala Hari Kishan Das, 71 
I. A. 66 : (A.IB. (31) 1914 P.G. 35) Lord Atkin 
delivering the judgment of their Lordships of 
Privy Council lays down; 

“The words of a remedial statute must be construed 
BO far as they reasonably admit, so as to seonre that the 
relief contemplated by the statute shall not be denied to 

the class intended to be relieved.” 

• » • • 


“But as the opwration of a Relief Act is one of gene¬ 
ral importance it may be as well to point out that the 
object of all such Acts is to give relief from agreements 
made by the applicants whether under the laws relat¬ 
ing to usury or otherwise, and that it cannot in ordina¬ 
ry circumstances be an objection to relief that the ap¬ 
plicant is seeking to resile from the very agreement 
against which the law has expressly said he may be 
relieved.” 

[32] Applicability of the section to cases of 
loans which even in the remotest possibility, does 
not include or ii^olve any sum actually lent is 
texfcually impossible. In such cases there is no 
“loan originally advanced.*’ The Court in grant¬ 
ing a decree for interest for the period preced- 
ing the suit, is unable to say if it exceeds such a 
loan. 

[ 33 ] In this view of the matter, the wordS; 
“loan advanced before or after the Act" and “loan 
originally advanced" used in the section mean 
the same thing that is, the sum actually lent 
even though ‘loan’ is a general term and in- 
eludes all kinds of liabilities enforceable in 


w. 

[34] In this connection, my attention was 
•awn to the words ’‘suit for recovery of a loan 
Ivanced'* in S. 8 of the Act and it was pointed 
it that in view of the object of the section the 
ords may mean loans other than advances in 
oney or in kinds .But on reference to S. 18, snb- 
( 4 ), it will appear “suit for recovery of loan 

Ivanced" in S. Sand “suit in respect of loan 
Ivanced’* in s. 18 mean the same thing; both 
;e sections deal with the same subject of regis- 
ation. As the different sections aim at se^r- 
g different kinds of reliefs, it is likely that in 
me the word used is 'loan* without any 
mitatiou whUe in other ‘loan advanced. 

[35] There is however, another fact of tbe ques- 
Dn. The plaintiffs’ argument overlooks the de- 

lition of interest in S. 2 (h) of the Act. “ , 

ite of interest and includes the return . 

rer and above what was actually lent ^ 
he sum is charged or sought to ^ 

7 way of interest or otherw^e. 

: even though tn or 

reat’* on the sum actually lent 
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is sought to be recovered otherwise than by way 
of interest" on account of its having been 
included as a part of the principal in the transac¬ 
tion sued upon, it is to be considered as "inter- 
•est" for the purpose of the section. If the Court 
disallows the sum so included, or reduces it, or 
any way includes it as a "part" of the claim of 
interest he does not thereby disallow any part 
of the principal. The word "principal'’ for the 
purpose of this Act has also been defined and it 
means in relation to a loan an amount actually 
lent to the debtor. A loan represented by trans¬ 
action may in view of the aforesaid definitions 
he "partly principal and partly interest." In 
other words, a loan may mean principal and in¬ 
terest lumped together to constitute one liability 
for a transaction but the part representing "inter- 
est" cannot be viewed as principal; it would 
amount to contravene the provisions of s. 2 (i)« 
In this view for the purpose of any relief to the 
-debtor in respect of interest it would not be 
wrong to split up the "transaction amounting 
to loan" into its component parts. In this con. 
text, even if it is assumed that the word 'loan’ 
as it occurs first in sub-s. (i) means the trans¬ 
action with includes an amount of interest for 
the period preceding the institution of the suit, 
the Court is bound to disallow a decree for this 
amount in case its allowance will make the decree 
for interest greater than the amount of the loan 
originally advanced. 

[36-87] As I have already said, the fact that sum 
due as interest on the sum actually lent is by a 
contract between the parties agreed to be treated 
as principal and is claimed as such does not make 
it the less an "interest" within the meaning of 
the definition already quoted, it follows that in¬ 
terest on such interest deemed as principal would 
also continue to be "return to be made over and 
above what was actually lent” and as such must 
also be held to be interest within the meaning of 
the Act. 

[38] The section lays down two terminii; one 
is the sum actually lent and the other is that 
the interest recoverable by the creditor whether 
already realised or outstanding which should not 
be more than the sum lent. In between these 
terminii if the parties by agreement have enter- 
ed into various transactions converting unrealis¬ 
ed interest into principal and stipulating that 
the said capitalised interest would carry interest 
on it, the transactions cannot according to the 
express provisions of the Act in S, 2 (b) give a 
different complexion to the said sums than that 
of interest. If the Court respects the transac¬ 
tions as it is contended for by the plaintiffs’ 
counsel, it gives a decree for more interest than 
it can under the provisions of S. 10 read with 
6 . 2 (b), which certainly is now beyond Court’s 
1919 OrIa8ay66 & 7a 


power. It will be seen that this approach to the 
question obviates the necessity of interpreting 
the words "loans advanced as loan actually 
advanced." Though I have no doubt in my 
mind that when the legislature says "loan ad¬ 
vanced" it means that category of the three 
kinds of loans defined in the Act, which owes 
its existence to "advancement that is, payment". 
In short, "the loan advanced" with reference 
to the subject dealt with in the section and in 
consideration of the context in which it appears 
means nothing more and nothing less than "the 
sum actually lent." 

[39] In the result I am decisively of opinion 
that the answer to the second question must be 
in the affirmative. The appeals should now go 
back to the Division Benches before whom they 
are now pending to be decided in the light of 
this decision. 

Uo] Das J. — While agreeing with my Lord 
the Chief Justice’s judgment 1 would add the 
following. 

[ 4 1] I respectfully agree with the answers 
given to the questions referred to us and gene¬ 
rally with the reasoning set forth in the judg¬ 
ment of my Lord the Chief Justice. 

[ 42 ] As regards the first point, the retrospec¬ 
tive operation of the Orissa Money-lenders 
(Amendment) Act (Orissa Act XVIII [18] of 
1947) appears to me to be an inevitable deduc¬ 
tion from the following considerations: — (a) 
S. 10 interpreted in positive language enjoins the 
Court to pass a decree involving a specified relief 
and has, therefore, reference to the condition of 
things as on the date of the passing of the decree; 
(b) S. 16 which makes S. 10 applicable to appeals 
enjoins a similar duty on the appellate Court; (c) 
sub-s. (s) of S. 10 (being tbe amendment intro¬ 
duced by 8. 4 (ii) of Orissa Act XVIII [18] of 1947) 
enjoins on tbe executing Court the duty of giv¬ 
ing relief under sub-s. (2) of S. lo in respect of 
a decree, or a loan remaining unsatisfied on the 
date of the amendment. It may be noticed that 
relief under sub-s. (8) is comprehensive and 
obtainable in respect of all unsatisfied decrees 
or loans. There is no restriction that the decree 
should be one obtained by a "money-lender.” 

[ 43 ] It would be idle to contend, after the 
recent amendment by way of sub-s. (3) to 8. 10 
that relief under 8. 10 may be obtainable in 
respect of all unsatisfied decrees or loans but 
that the same relief cannot be given by the 
decree in a pending suit or pending appeal un¬ 
less the suit is one brought by a professional 
money-lender. 

[ 44 ] As regards the second point relating to 
the interpretation of 8. 10, I agree that the 
terms "loan advanced before or after the oom- 
mencement of the Act" and "loan originally 
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advanced” in the section have the same conno¬ 
tation. An ‘advance’ means “a present pay- 
meut of money or money’s worth with a view to 
future reimbursement or retuim.” It may also 
be noticed that the words used in the section are 
“a suit brought in respect of a loan advanced” 
and not "in a suit brought on a loan” and it 
may legitimately be said that suit brought on a 
loan comprising original advance and capitali¬ 
sed interest is a “suit in respect of” a loan 
advanced. 

[ 45 ] Apart, however, from any construction 
of the words "loan advanced” and ‘‘loan origi¬ 
nally advanced” in the section, it appears to me 
to be perfectly clear that if a Court passes a 
decree for the principal of the particular loan 
sued upon comprising the original advance plus 
capitalised interest it is passing a decree for an 
amount of interest for the period preceding 
the institution of the suit in respect of that por¬ 
tion of the decree which relates to capitalised 
interest. This necessarily follows from the 
dehnition of the word "interest” in the Act. 
There is no warrant for reading the phrase 
"interest for the period preceding the institution 
of the suit” as being limited by the commence- 
ment of such period from the date of the loan 
sued upon by which the interest has been capi¬ 
talised. 

[463 A fair reading of Ss. 10 and li makes 
it reasonably clear that the intention of the legis¬ 
lature was to give the relief to debtors on the 
old principle of "damdupat.” It would not be 
right to defeat this apparent object of the legis- 
laturo by any strained construction of the words 
used in the sections. 

[ 47 ] Panigrahi J_I agree with my Lord 

the Chief Justice. 

[481 Norasimham J. — I agree with my 
Lord the Chief Justice. 

r.G.D. Answers accordingly. 


A. I. R. (36) 1959 Orissa 56 [C. N. 11.] 
Eat C. j. and Narasimham J, 

Kalp'itaru Das — Petitioner v. Commis¬ 
sioner of Bindti Religious Endowments^ Orissa 
and others — Opposite Party. 

Civil Revn. No. 185 of 1947 and Miac. Appeal No. 87 
of 1948, Decided on 3rd December 1948, from order of 
Addl. Sub'Judge, Cuttack, D/- 25tb August 1947. 

(a) Orissa Hindu Religious Endowments Act (IV 
[4J of 1939), S. 6 (3) -'‘Civil Court of lowest grade" 
does not always mean Court of Munsif It means 
Civil Court of lowest grade having jurisdiction — 
Orissa Hindu Religious Endowments Act (IV [4] 
of 1939), S. 64 — Bengal, Agra and Assam Civil 
Courts Act (XII [12] 1887), S. 3. 

The phrase “the Civil Court of the lowest grade" in 
the definition of "Court" in S. 6 (3) means the Civil 
Court of the lowest grade having jurisdiction to try the 


suit. It does not always mean the Court of the Munsif 
irrespective of the pecuniary value of the subject-matter 
of the suit only because the Court of the Munsif is of- 
the lowest grade in the enumeration of Courts, in S. Bt 
Beng-il, Agra and Assam Civil Courts Act. The legisla¬ 
ture by using the words "Court of the lowest grade" in 
S. 6 (3) had certainly in its mind the identical ezpres' 
eion used in Civil Procedure Code where it deals with 
the same topic of 'place of suing.’ [Para 5] 

(b) Interpretation of statutes—Repeal by implica¬ 
tion — Rule of intrpretation stated. 

A repeal by implication is seldom favoured. A sufS*- 
cient Act ougbt not to be held repealed by implication 
without some strong reason. It is a reasonable presump¬ 
tion that the Legislature did not intend to keep really 
contradictory enactments on the statute book, or, on the 
other band, to efiect so important a measure as the 
repeal of a law without expressing an intention to do 
so. Such an interpretation, therefore, is not to be adopt¬ 
ed, unless it be inevitable. Any reasonable ooostruotion 
which offers an escape from it is more likely to bo in* 
consonance with the real Intention. 

Court does not construe a later Act as repealing an 
earlier Act unless it is impossible to make the two Acts 
or the two sections of the Act stand together, i.e.,if the 
section of the later Act can only be given a sensible 
meaning if it is treated as impliedly repealing the sec¬ 
tion of the earlier Act: (1936) 1 Ch. 274, ReU on. 

[Para 31 

Farther, when the later enactment is worded in 
affirmative terms only, without any negative expressed 
or implied, it does not repeal the earlier law. 

[Para 4] 

(c) Interpretation of statutes—Construction should 
be reasonable—Construction leading to absurdities 
should never be given countenance to. [Para 7} 

R. K. Das — lor Petitioner. 

Advocate-Ocneral — for Opposite Party. 

RayC> J._This revision is directed against an 

order of the Additional Subordinate Judge of, 
Cuttack returning the plaint of a suit under S. 64 
Orisra Religious Hindu Rndowmenta Act, (Act iv 
[ 4 ] of 1939) to the plaintiff to be presanted to the 
proper Court. As this order is appelable under 
0 . 43 , R. 1 (a), Civil P. C., this revision should be 
treated as miscellaneous appeal. No question of 
dehciency of court fee arises as the court fee 
already paid is sufficient for an appeal against 
an order. 

[2] The only contention that arises in this 
appeal is whether the Subordinate Judge had 
the jurisdiction to entertain the suit. The con¬ 
tention has relevance to certain provisions of 
the Act. Section 64 provides that if any dispute 
arises over an order passed ,by the Religious 
Endowments Commissioner as to whether the 
temple or muth is an institution as denned m 
the Act or whether it is an excepted temple, the 
party affected by such an order may institute 
a suit in "the Court” to'modify or set aside 
such decision. Section 65. by its 
attracts to such a right of suit, all the 0 e 
rights of appeal (second appeal and revisions 

under the law regulating such 
respect of the decisions of the said Court. 

Maw’ referred to above must be the la^ 
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-Civil Proceaure Code and the Bengal, Agra and 
Assam CivU Courts Aot*. The Court is deBned 
in 8. 6 (3) of the Act. This clause reads : 

“ *Coorfc* means the civil CoQtt ol the lowest grade 
under the Bengal, Agra and Assam Civil Courts Act, 
1887 within whose local limits the Commissioner 
exercises jurisdiction or a muth or temple is situated. 

[3] The learned Subordinate Judge in pas. 
sing the order under revision has acceded to the 
contention that the Court, as defined in the sec- 
tion, must always mean the Court of the Munsit 
irrespective of the pecuniary value of the subject, 
matter of the suit. In this connexion, 8. 3, Civil 
Courts Act, has been referred to which consti- 
tutes the following classes of civil Courts under 
the Act, namely, the Courts of District Judge, 
Additional Judge, Subordinate Judge and the 
Munsif. Of these 4 classes, their respective juris- 
diction with regard to the locality and value of 
the subject-matter have been defined m various 
sections of the Act. Sections 18 and 19 are the 
relevant ones tor the purpose of this aPPe^l. 
According to S. 18, jurisdictions of the District 
Judge and Subordinate Judge extend to all 
-original suits for the time being cognisable by 
civil Courts subject to provision of 8. 15, Oivil 
■P. a, (Act XIV [14] of 1882). According to B. 19 
the Munsif’s jurisdiction extends to like suits, 
that is. original suits of civil nature of which 
the value does not ordinarily exceed Bs. lOW. 
According to Bub-a. (2) of that section and the 
proviso, the pecuniary jurisdiction of a Munsif 
may be extended to suits of either bb. 2000 or 
Be 4000 , as the caee may be. In th.e context, 
the argument that the Court o£ the lowest grade 
under the Civil Courts Act must mean the 
Munsif. if acceded to, would amount to givmg 
the Munsif an unlimited pecuniary jurisdiotion 
in respect of the Bubjecb-matter of the suit in 

contravention of ^ 

Courts Act according to which the Court of a 
Munsif is constituted. In other words, it would 
amount to repeal of such of the provisions of 
the Civil Courts Act which limit the competency 
of a Munsif as a Court relating to suite of 
particular and fixed value. The question, here- 
fore, that arises is whether such a repeal h . 
in fact, been intended by the legislature and 
has been so expressed in the section (6 (3) . It is 
la fundamental canon of construction of statutes 
that reneal by implication is seldom favoured . 
‘^•ISntActoVtnottc be -^^7 

‘abirpresomptioo that the d.d cot inW 

beU really contradictory enactments on the Statut^ 
Jook o? on tee Other band, to eflect so Important a 

tion.” 


This last proposition has been laid down in the 
case of Leiois v. Berry, repotted in (1936) 1 Ch. 
274 at p. 279: (105 L. J. Ch. 38). It is worth- 
while to quote a passage from the aforesaid 

decision: , , , 

** It is well settled that the Court does not con^truo 
a later Act aa repealing an earlier Act unless it is 
impossible to make the two Acts or the two sections of 
the Act stand together, i.e., il the section of the later 
Act can only bo given a sensible meantog if it is treat 
ed as impliedly repealing the secuon of the earlier 

Act* ** 

Ul There is an other rule of construction aa 
mentioned in Maxwell on Interpretation of Sta- 

^^•Tur^he^^llt’ia laid down gonevally that when the 
later enactment is worded 

without any negative expressed or implied, it does not 

repeal the earlier law." . , r • i i. 

[ 5 ] In this view, if the Provincial Legislature 

means to repeal an earlier provision contained 

in the Civil Courts Act, they should have ^^pre- 

fixed the definition of the word Court by 

words of negative import, such as, notwithstand¬ 
ing any law or provision of law to the cont- 
rary.” Mr. B. N. Das. appearing for the 
dents, lays stress upon the words _ Civil Oourts 
of the lowest grade under the Act. The question 
13 what import the words * the lowest grade 
have? Having reference to the Acts which deal 
•with constitution of Courts, their competency and 
their territorial or personal jurisdictions, two 
words are in use — one is jurisdiction and the 
other 13 grade. For example, when wo refer to tha 
provisions of the Civil Procedure Code, which 
also enjoins the rulo that all suits must bo insti- 
tuted in the Court of the lowest grade, it moana 
the Court of the lowest grade competent to try. 
which implies that "grade” has nothing to do 
with jurisdiction. Competent to try is certainly 
inter-connected with thejutiadiction of the Court 
in relation to the subject-matter, its value and 
the nature of the suit. Evidently,^^there ore he 
Legislature, by using the word Court of the 
lowest grade” had certainly in their 

identical expression used in Civil ° of 

where it deals with the same topic of place of 
suing*. Nothing should have been easier and 
more explicit for the Legislature to say that the 
•Court’ would mean the Court of the lowest 


Court’ would mean --- --- 

jurisdiction” if they did reaUy mean that the 

■'lowest grade” should be the grade having the 
lowest pecuniary jurisdictional qualifications. 

[6] Besides, there is a much simpler approach 
to the question. The Court of the lowest grade 
under the Civil Courts Act should necesaanly 
mean the Court which is so constituted with refer- 
ence to the nature of the controversy to be ad¬ 
judicated upon in the suit. I should say that he 
Civil Courts Act does not contemplate a Court 
of a Munsif for suits of a pecuniary value above 



48 Orissa 


Kinq-Emperor 

E3. 40C0 or Rs. 2000 Or Ra. lOOO, as the case may 
be, with reference to a particular locality. This 
proposition can be demonstrated very simply 
by recalling to one’s mind a hypothetical case. 
Suppose, a Munsif sits on trial in a suit of 
■which the value is Rs. 50,000 and passes a judg¬ 
ment and decree. It is pre-eminently clear that 
such judgments and decrees are not to be res¬ 
pected as judgments and decrees of Courts be- 
cause they are void and almost amount to an 
expression of an opinion of the presiding officer 
as a gentleman at large and not as a Court. 
Therefore, the Court, for the purpose of certain 
classes of suits or suits for certain valuation, 
must mean Courts as appointed and defined in 
the Civil Courts Act, 

[7] The contention, accepted by the learned 
Subordinate Judge, if upheld, would, in by far a 
largest number of cases, lead to an absurdity. It 
has to be borne in mind that according to S. 65, 
the right of suit provided for in the preceding 
sections carries with it the right of first appeal, 
second appeal, revision and review. Let us 
assume a Munsif has a jurisdiction to try a suit 
under 8. 64, Orissa Hindu Beligious Endow¬ 
ments Act.of the highest valuation possible. When 
bis decree is to be appealed from which is the 
forum? There is no provision however that under 
any circumstances whatsoever, an appeal from 
a decree passed by the Munsif would lie directly 
to the High Court. The decrees passed by him 
are appealable to the Court of the District Judge 
or Subordinate Judge. Suppose, he passes a de- 
cree in a suit of which the valuation is Rs. 60,000: 
no appeal can lie either to the District Judge or 
to the Subordinate Judge. In such cases then 
the right of appeal is lost to the party. That, 
however, very clearly is not the intention of the 
Legislature in enacting s. 65. It is a welbsettled 
rule of construction of statutes that they should 
be reasonably construed and any construction 
that would lead to absurdities will never be 
given countenance to. 

[8] In these circumstances, it is difficult to 
uphold the order of the learned Additional Sub¬ 
ordinate Judge. I hold that he had jurisdiction 
to entertain the suit and set aside his order. The 
appeal is, therefore, allowed, but in the peculiar 
circumstances of the case, there will be no order 
for costs. It is represented to us by the appel- 
lant’s learned counsel that in pursuance of the 
order of the Additional Subordinate Judge he 
has lodged his plaint with the Munsif, who is, 
therefore, directed to return the same to the 
plaintiff in order to be filed before the Subordi¬ 
nate Judge of Cuttack. 

Narasimham J. — I agree with my Lord 
the Chief Justice. 

R.G.D. 


r. Sbee Narayan K. h Rt 

A. I. R, (36) 1949 Orissa 48 [C. N, 12.] 
Agarwala C. J. and Ramaswami J. 
King-Emperor v. Sree Narayan and 
others — Accused. 

Death Ref. No. 10 and Criminal Appeals Nos. 60 and 
64 of 1947, Decided on 17tb December 1947; reference 
made by Sessions Judge, Ganjam*Puri, D/- 6th Novem¬ 
ber 1947. 

Penal Code (I860), S. 304, Part 2—Accused stri¬ 
king blow by firewood on deceased’s forehead—. 
Deceased bleeding from nose and falling unconsci¬ 
ous—Efforts of accused to revive deceased failing 
—Taking deceased to be dead, accused burning 
body on pyre-Maid-servant of accused witnessing 
whole incident but out of fear not protesting ot 
reporting matter to police immediately — Maid¬ 
servant held not accomplice—Accused held guilty 
of gross negligence and must therefore be imputed 
with necessary knowledge and criminal intent — 
Accused held guilty under S. 304 Part* 2-Penal 
Code (1860), S. 302-Evideoce Act (1872). S. 133. 

Accused 1 struck the deceased on the forehead with 
a piece of firewood. The deceased fell down and some 
blood came out of her nose and forehead. Accused 2, 
the mother of accused 1, sprinkled water on the face of 
the deceased aud wiped the blood from it. When the 
deceased did not regain her senses, the accused think¬ 
ing the deceased to be dead stacked fuelwood, placed 
the body of the deceased thereon, poured ghee and set 
fire to the wood. The only eye-witness was the maid 
8er%'ant of the accused. She did not report the matter 
to the police immediately, nor made a protest. It was 
contended that she should be deemed to be an accomp¬ 
lice and her svidence should not be trusted without 
strong corroboration: 

Rtld (i) that the maid-soivant could not be treated 
as Bu accomplice. Being a poor woman of low caste, 
in a confused and terror-stricken frame of mind and 
having concealed herself in her house the whole of the 
night out of fear, she could not report the matter to 
the police immediately; 

(li) that the fact that the accused tried by sprinkling 
water, to revive the consciousness of the deceased and 
the fact that wrongly considering the deceased to be dead, 
with the object of screening themselves from the conse¬ 
quences of the crime they placed the deceased on the 
wooden pyre and set fire to it, indicated that the accu¬ 
sed did not intend to cause the death of the deceased 
and could not therefore be convicted of murder: A. I. R. 

(2) 1915 Cal. 221; A. I. R. (7) 1920 Mad. 862 (F. B.) 
and 15 Bom. 194, Re/. [Para 12J 

(iii) that the accused could not invoke the defence 
oi mistake of fact, which plea could only be validly 
raised when the act was prima facie innocent. In 
burning the deceased on the wooden pyre, the accused 
though not intending her death were not performing 
a prima facie innocent act. They were perpetrating 
wrongful act if not a crime, for they were deliberately 
cansing disappearance of evidence of their previous 
offence : (1889) 23 Q.B.D. 168 and (1875) L. R. 2 C. C. 

154, lUl. on. ' [Para 15J 

(iv) that though there was no proof of mens rea, the 
act having been done with gross negligence, the law 
imputed to the accused the necessary knowledge; that 
both the accused were criminally negligent, not having 
taken any precaution to test whether the deceased was 
really dead before they placed the body on the pyre; 
that in law the gross negligence was equivalent to crimi¬ 
nal intent and that therefore the offence fell under 
S. 304 Part 2 : 4 Bom, L. R. 879 and (1898) 18 A. W. N. 

163, Eel. on. [Para 16J 

Annotation :—(’46-Man.) Penal Code, B. 300 N. A 
and 33; ('46-Man.) Evidence Act, S. 133 N. 3. 


Appeal allowed. 
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1949 King-Empbror v. Sbeb Naratan (Bamaswimi J .) 


Public Prosecutor for Orissa—tot the Reference. 
i5rinara|/dn Sahay—agaioBt the Beferenoe. 

Ramaswami J. —This reference is made 
nnder S.874, Or. P. 0., by the Seaaions Judge of 
Oanjam-Furi for confirmation of the sentence 
of death imposed on Srinarayain Harwari. 

[2) In the same triali Saraswati Dei mother 
of Srinarain has been convicted under S. 302 
and sentenced to transportation for life. 

[3] Srinarain and Saraswati have filed appeals, 
which have been heard along with the reference. 

[ 4 l The case for the prosecution is that 
Bhagaban Das Josbi (p. w. i) had taken lease 
of the upper floor of a house owned by Jamula 
Narasimham. He had sub-Iet a portion of the 
floor to Mangal Chand. Bhagaban Das and his 
wife Anuohi occupied the southern set of rooms. 
Mangal Chand, his wife Saraswati and Sri¬ 
narain occupied the northern rooms. It is alleged 
that for some months past there had been 
dispute between Bhagaban Das and Mangal 
Chand as regards payment of rent. On one 
occasion Srinarain had threatened to assault 
Bhagaban Das. There were also quarrels between 
ladies of the two families. On the alleged date, 
namely, 3rd of April 1947, at noon a violent 
quarrel took place between Annuohi and the 
appellant Saraswati. Anuchi thereupon told 
her husband that they should at once vacate the 
house. Anuohi complained that Saraswati had 
threatened to get her beaten by the maid servant. 
At 2-30 P. M. Bagaban Das was at his master s 
shop when Srinarayan reported to him that 
there was again a quarrel between the two ladies. 
Bhagaban returned to his house and found 
Saraswati abusing his wife, and the latter taking 
rest on a cot inside her room. Bhagaban Das 
pacified his wife and returned to bis shop. 

[6] Shortly after Saraswati resumed her quar- 
rel with Anuohi. In the heat of the quarrel 
Srinarain struck Anuchi on the forehead with 
a piece of firewood. Anuchi fell down and some 
quantity of blood came out of her nose. Saras, 
wati sprinkled water on Anuchi’s face and also 
wiped the blood from it. But Anuchi did not 
regain consciousness. Both the appellants then 
stacked firewood in a pyre; they poured a bucket- 
ful of ghee placed Anuchi on it and set fire to 
the wood. Attracted by the flames, a crowd 
collected but no human help was of avail as 
Anuchi had already been burnt to death. 

[6] According to the defence, there bad been 
a quarrel between Anuohi and her husband 
Bhagaban, as a result of which Anuchi com¬ 
mitted suicide, by burning herself on the wooden 

The learned Judge accepted the prosecu. 
tion case as true, and convicted the appellants 
under 8. 802 , Penal Code. 


[8] In appeal, the judgment is impeached on 
the principal ground that the prosecution evi¬ 
dence is suspicious and inadequate. 

[9] For the prosecution only one eye-witness, 
namely, Rahaso, was examined to prove that 
on the alleged date Srinarayan stiuok Anuchi 
on the forehead with a piece of firewood, Anu- 
cbi fell down and some blood came out of her 
nose and forehead. Saraswati sprinkled water 
on her face and wiped the blood from it. 
When Anuchi did not regain her senses, 
the appellant stacked fuelwooi, placed the body 
of Anuchi thereon, poured ghee and eefc fire 
to the wood. On behalf of appellants learned 
advocate maintained that Rahaso should bo 
deemed to be an accomplice and her evidence 
should nob be trusted without strong corrobo¬ 
ration. It is true tbat Mt. Rahaso made no 
protest when her superior committed the crime 
but it cannot be inferred tbat Musamat Rahaso 
is an accomplice. She is a female servant, a. 
poor woman of low caste. Merely because shej 
made no protest or no subsequent report to tbOj 
police, it cannot be said tbat she connived at 
the crime. It is true that she made her state-! 
ment to the police at 8 a. M. next day. But she 
explains that she was in a confused and terror- 
stricken frame of mind and concealed herself 
in her house the whole night out of fear. This 
explanation appears adequate and probable. 
Musamat Rahaso’s delay in making statement 
to the police does not hence appear material or 
affect the value of her evidence. On the con- 
trary, there are important circumstances which 
strongly corroborate the evidence of Rahaso. 
(After considering the corroborative evidence 

his Lordship continued:) 

[10] We are satisfied that Musamat Rahaso 
has given a completely true account of the man¬ 
ner in which Anuchi met her death. We are 
unable to accept the defence theory that Anuchi 
committed suicide by burning herself on tho 

wooden pyre. , . ^ 

[ 11 ] The medical evidence is also important. 

The Assistant Surgeon (P. w. 7) deposed 
dead body of Anuchi was charred and burnt. The 
larynx and trachea were covered with soot. The 
body was found in a preplistio position with 
burns of the third degree. There were lines of 
redness on the feet which positively indicate 

that the burns were ante-mortem, 

[ 12 ] On these conclusions of fact the question 
arises, what offence in law have the appellants 
committed? On behalf of the Crown learned 
Advocate contended that the appellants have 
been rightly convicted of murder* The learned 
Advocate placed reliance on Eing-Emperor v. 
Nehal Singh, 18 Pat. 485:(A.I.R.(26) 1939 pat. 625). 
In that case accused Nehal Singh had attacked a 
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woman Nisi with a lathi on the neck and head. 
In doing 60 , accused was acting in pursuance of 
a pre.conceived plan and intended to cause the 
death of Nisi. Thereafter the accused placed 
Nisi on a Kailway line, where she was run over 
by a train. The medical opinion favoured the 
view that the actual cause of death was decapita. 
tion, On these facts Rowland J. held that the 
accused was guilty of murder. The facts of the 
present case are, however, different. For the 
Crown it is not alleged that the appellants had 
originally the intention of causing the death of 
|Anuchi. According to the evidence Srinarayan 
jintervened in the quarrel and struck Anuchi on 
ithe head a single blow with a piece of lire wood. 
Anuchi fell down bleeding from her nose. Saras- 
wati then attempted to restore Anuchi to her 
senses. She wiped the blood with a piece of cloth 
and also sprinkled water on the face of Anuchi. 
Still Anuchi did not regain her senses. They 
wrongly surmised that she was dead; and with 
the object of screening themselves from the con¬ 
sequence of the crime they placed Anuchi on the 
wooden pyre and set fire to it. These fact^ in* 
dicate that the appellants did not intend to 
cause the death of Anuchi. I consider that the 
appellants cannot be convicted of murder. 

Ci3j Three other cases may be examined in 
this context. In Emperor v. Dalu Sardar^ 13 
C. W. N. l‘i79:{A.I.R. (2)l9l5 Cal. 221:15 Cr. L. J. 
709)i the accused Dalu had hrst ascaulted his 
wife Sandesbi with kicks and slaps. The woman 
fell down unconscious. In order to make it ap* 
pear that the woman committed suicide, acous* 
ed took up the unconscious body of his wife 
thinking her to be dead and bung it by rope. It 
was found that in fact death was nob caused by 
the previous assault, but by the hanging. The 
Calcutta Judges convicted the accused not under 
S. 302, but under 3. 325, Penal Code. In the 
Madras case, Palani Goundan v. Emperor, 42 
Mad. 547 : (a. I. R. (7) 1920 Mad. 862:20 cr. li. J. 
404 F.B.), the accused struck his wife a blow on 
the head with a ploughshare which rendered her 
unconscious. Believing her to be dead, in order 
to lay the foundation of a false defence of suicide 
by banging, the accused banged her on a beam 
by a rope and thereby caused her death by 
strangulation. The Full Bench held that the 
accused was not guilty of murder, but of griev* 
ous hurt. In Queen-Empress v. Khandu valad 
Bhavani, 15 Bom. 194, the accused had struck 
bis father-in-law on the head with a stick and 
rendered him unconscious. Believing that be 
was dead, the accused set fire to the hut with a 
view to remove all evidence of the crime. Ac¬ 
cording to the medical evidence, the blows 
struck were insufficient to causa death. Death 
was caused by injuries from burning. But the 


intention with which accused set fire to the shed 
was not to cause death or to make the deceased’s 
death certain but to do away with the evidence. 
On these facts, Sargent G. J. and Bird wood J. held 
that the accused was guilty of attempt to murder. 
In the present case, on the facts proved, I hold 
that the appellants had no intention to cause the 
death of Anuchi and it follows that they are not 
liable to be convicted on the charge of murder. 

[u] If the appellants are not guilty of murder,' 
the question arises, for what other offence ought: 
they to be convicted? Learned advocate present¬ 
ed the extreme argument that, if the appellants 
believed that Anuchi was dead, they committed 
no offence by burning her on the wooden pyre. 
It js necessary therefore to examine the question 
whether the appellants could, on the facts of the 
present case, properly invoke the defence of mis¬ 
take of fact. In Bex v. Tolson, (1889) 23 Q. B.D. 
168 : (68 L J. M. 0. 97), Stephen J., stated the 
general rule that in order to raise the defence 
of mistake of fact the offender must have acted 
in good faith and on reasonable grounds of belief. 
In that case, a woman bad been convicted of 
bigamy under the English statute. She bad been 
deserted by her husband and bad married again 
within seven years of desertion. As a matter of 
fact the husband was still alive, but the jury 
found that she bad, at the time of her second 
marriage, believed that be was dead in good 
faith and on reasonable grounds. Her ose came 
literally within the statute, but the majority of 
tbe Judges held that the conviction was bad. Bat 
in Beg, v. Prince, (l876) L. R. 2 0. C. 164 • (44 
L. J. M. c. 132), the Court refused to accept the 
plea of mistake as answer to tbe criminal charge. 
The prisoner as convicted under the English 
statute for unlawfully taking an unmarried girl 
under tbe age of sixteen out of tbe possession 
and against the will of her father. All the facta 
were proved, but it was found by tbe jury that 
before the prisoner took the girl away, she bad 
told him that she was eighteen, and defendant 
bona fide believed that statement and the belief 
was reasonable, Upon a case reserved it was held 
by fifteen Judges (Brett J. dissenting) that tbe 
conviction was right. Bramwell, B. laid down 
tbe rule that tbe plea of mistake can be only 
valid when the act is prima facie innocent. Bat 
when tbe fact itself is plainly criminal the ignor¬ 
ance of tbe existence of certain circumstances 
which make it more aggravated is no answer to 
a charge for the aggravated offence. 

[I6j If these principles be applied, it is plsio 
that tbe appellants in the present case can¬ 
not be allowed to plead mistake of fact. In bum* 
ing Anuchi, on the wooden pyre, tbe appellan j 
though not intending her death were not pef'| 
forming a prima facie innocent act. They were 
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perpetratiDg wrongful act if not a crime, for they 
were deliberately causing disappearance of evi¬ 
dence of their previous offence. 
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(16] The question still remains for what of¬ 
fence in law are the appellants liable. From the 
evidence there is no doubt that death of Anuchi 
has resulted from burning caused by the act of 
the two appellants. There is no proof in this case 
of mens rea except what may be gathered from 
the act itself. But the principle is that when an 
act is done with gross negligence the law imputes 
to the offender the necessary knowledge. I would 
refer to the celebrated doctrine of Roman law 
lata culpa plane dolo coinpatahitiir (D. 17-1-29 
and D. 60-16 226). The basis for the doctrine is 
that gross negligence is probably in truth not 
negligence at all but wrongful purpose. The 
principle has been applied in Indian cases. In 
Queen-Empress v. KanglUt (1898 18 .\.W.N. 163), 
the accused struck with a lathi and killed a man 
being under the bona fide belief that the object 
at which he struck was not a human being but 
Bomething supernatural. Through terror the 
accused did not take steps to satisfy himself that 
it was not a human being. The Divisioq Bench 
held that the accused was liable for the offence 
of culpable homicide not amounting to murder. 
In another case Emperor v. Dumdya, 4 Bom. 
Ii. B. 879, the accused in exorcising a spirit had 
beaten a girl to death, and it was held that his 
negligence amounted to knowledge and he should 

I « convicted for culpable homicide. In the Pm- 
ent case, there can be no doubt that both the 
mpellants were criminally negligent. Tjiey took 
10 reasonable precaution to test themselves who- 
her Anuchi was really dead before they placed 
ler body on the pyre. But impelled by panic and 
in order to conceal their criminal offence they 
aastily erected the wooden pyre and set 6re to 
bbe body of Anuchi. In law gross neghgence is 
equivalent to criminal intent. In my opinion the 
appellants must be deemed to have known that 
their act was likely to cause the death of Anuchi. 
It follows that the appellants sro guilty of an 
offence under S. 30i, part 2, Penal Code. 

£l7l I would, therefore, convict the api^llanta 
under 9. 304 and sentence them each to rigorous 
imprisonment for five years. 

[18] Accordingly I would reject the reference 
and allow the appeals to the above extent. 

A^arwala C. J.—I agree. 

« n n Convictions altered. 


Appellant v. Brajasnnder Das and others — 
Bespondents. 

A. F. A. D. No. 224 of 1941. Decided on 16th Decem¬ 
ber 1948, from decree of Sab-Judge, Cuttack, D/- Gib 
September 1944. 

Orissa Tenancy Act {II (2) of 1913). S. 31-B 
—Transferee of holding can take advantage of 
provisions of S. 31 (B) only if he notified the fact 
of transfer to landlord — Landlord not notified — 
Decree against recorded tenant for arrears of rent 
obtained and holding put to sale in execution — 
Transferee not made party — Purchaser at execu¬ 
tion acquires good title — What is sold is holding 
as such and not right, title and interest of judg¬ 
ment-debtor. •, 

In order that a transferee of a holding may avail 
himself of the rights, privileges and exemptions pro¬ 
vided for in S. 31-B be must comply with tbe ro- 
quirements laid down there as conditions precedent. 

It is clear from subs. (2) of S. 31 B, particularly 
from the proviso added thereto, that in the absence of 
knowledge of the landlord by a communication through 
a registered post, be has to look to the old tenant for 
the purpose of realisation of rent through Court and by 
the process of law. The underlyiug principle of deter¬ 
mining a decree either as rent decree or money decree 
consists in determining whether tbe bolding has been 
duly represented in the suit. This representation de¬ 
pends upon either the state of tbe record of rights or 
the state of the landlord's rent-roll. To these conditions 
the only other condition that can be stated to have been 
added by the amending provision of S. 31-B, sub-s. (2) 
is ‘notice to landlord of the transfer by tbe transferee by 
registered post. ‘These are the tests to determine whe¬ 
ther tbe old recorded tenant should continue to represent 
tbe holding or not. 

Where therefore a transferee of a holding does 
not send nonce of the transfer to the landlord and a 
decree for arrears of rent is obtained against ibo re¬ 
corded tenant without making the transferee a party 
and the holding is put to sale in execution thereof, the 
purchaser eciuires good title to it and tbe transferee 
cannot say that the decree was only a money-decree and 
what was sold was not tbe holding as such, but the 
right, title and the interest of the judgment debtor and 
that his right acquired by hU transfer remained uo- 
allected by sale and the delivery of possession. [Para 3] 

S. P. Uohapaira — for Appellant. 

L. K. Das Gupta — for Kospondents. 

Ray C. J_This appeal is by plaintiff 1 in a 

suit for declaration of hi3 title as occupancy ryot 
in respect of “ka” Echodule lands being a part 
of holding No. 207. Tbe holding admittedly be. 
longed to defendant 2 and the part, in dispute, was 
purchased from bim by tbe appellant on 2 lst 
February 1927. Tbe rest of the holding had been 
sold to plaintiffs 2 and 3 who, however, have not 
come up in appeal. Defendant 1 who is a pur¬ 
chaser at revenue sale of the touzis within which 
the bolding lies, maintained a suit for recovery 
of arrears of rent against defendant 2 and brought 
tbe holding to sale in execution of the decree and 
purchased it. He took out delivery of possession 
through Court. The plaintiff feeling himself dis. 
turbed came to Court with a prayer for declara- 
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tion of title and conGrmation of possession or in 
the alternative for recovery of possession. The 
r»laintitf bad also, in order to make out a good 
title as against the landlord, pleaded that he bad 
taken the consent of the then proprietor to the 
transfer and that, at any rate, his transfer was 
within the knowledge of the landlord. All these 
pleas were negatived and it has been held by the 
Courts below that the holding as such had been 
sold in execution of a rent decree and defendant l 
having purchased the same effectively so as to 
bind the plaintiff as against any interest that be 
claims in the property, the plaintiff must be 
non-suited. 

[ 2 ] The only contention that has been ad. 
vanced before us by Mr. S. P. Mohapatra, the 
learned counsel for the appellant, is that the 
decree obtained by defendant 1 cannot be a rent 
decree and it must be a money decree. The 
Court’s sale in execution of such decree cannot 
pass the holding as such but only the right, title 
and interest of the judgmeot-debtor. In this 
view, he urges that the plaintiff's right acquired 
by bis transfer remains entirely unaffected by 
the sale and the delivery of possession. He bases 
bis contention on what he calls effect of S. 81.B 
of 0. T. Act. His submission is that by virtue of 
s. 31.B, his transfer became complete and bind, 
ing against the landlord and that in that event 
tbo bolding could not be represented without im. 
pleading him either in the suit or, at any rate, 
in the execution proceedings. This contention 
can be sufficiently answered by reference to 
sub-6. (2) which reads : 

‘'The bolding or a portion or a share thereof shall not 
be liable to bo sold in satisfaction of the decree for 
arrears of rent without making the said transferee a 
party to the proceedings in execution of the decree pro¬ 
vided that the transferee has given notice of transfer 
by registered post to the landlord." 

[3] Stress is to be laid upon the last few words of 
the sub-section, namely, "provided that the trans. 
feree has given notice of the transfer by regis¬ 
tered post to the landlord." This sub-section is 
evidently dealing with the landlord’s right to 
bring the bolding or a portion or a share thereof 
in the bands of the transferee to sale in execu- 
tion of a decree for arrears of rent. This liabi. 
lity or exemption from this liability is made 
dependent upon the fulfflment or otherwise of 
the condition of giving notice by registered post 
to landlord. To give effect to Mr. Mohapafcra’a 
contention would amount to say in the face of 
sub-a. ( 2 ) that notice or no notice the transferred 
bolding or a portion thereof shall no longer be 
liable to sale in execution of a decree for arrears 
of rent. This is evidently not the intention of 
the Legislature nor the language employed by 
them lends support to any such contention. 
Hr. Hobapatra means to contend that the vir. 


A. I, B, 

tual consequence of 8. 31B, sub-s. (l) is to 
make the holding retrospectively transferable. 
I can pronounce without any hesitation that this 
is hardly so. The object of the sub-seotion was 
to protect the transferee of either whole or a 
part of occupancy holding from ejectment and 
to save the landlords their pre-amendment day’s 
rights to recover mutation fees. Mr. Mohapatra 
contends these are all the rights or incidents 
which go to make up a complete and binding 
transfer of an occupancy holding. The answer 
to this question is certainly in the negative. The 
transferee until he would get himself recognised 
by the landlord would have to go by the hold* 
ing being represented by the recorded tenant. 
That was how the position stood at the time 
when 8. 31.B was inserted. It' has, therefore, 
to be found out from the amending provision 
whether this right or liability by whatever name 
it may be called, to be represented in respect ol 
the bolding through the recorded tenant has 
either been lost or retained as it is. It is clearl 
from sub s. (2), particularly from the provisol 
added thereto, that in the absence of knowledge! 
of the landlord by a communication through a! 
registered post, be has to look to the old tenant! 
for the purpose of realisation of rent tbroogbl 
Court and by process of law. The underlying 
principle of determining a decree either as rent 
decree or money decree consists in determining 
whether the holding has been duly represented 
in the suit. Tois representation depends upon 
either the state of the record of rights or the 
state of the landlord’s rent-roll. To these oondi-l 
tions the only other condition that can be stated 
to have been added by the amending provision 
of s. 31.B, sub B. ( 2 ) is 'notice to landlord of 
the transfer by the transferee by registered post.* 
These are the tests to determine whether the old 
recorded tenant should continue to represent the 
bolding or not. In the circumstances of this 
case, we are constrained to hold that the holding 
was duly represented in the suit for recovery of 
arrears of rent and in the execution proceedings 
through the recorded tenant. Unless this posi- 
tion is acceded to which seems to be the right 
position deducible from the provision there will 
be impossible position for the landlord so far as 
bis right of realisation of rent is concerned. In 
order that a transferee may avail himself of the 
rights, privileges and exemptions provided for 
in the section he must comply with the require¬ 
ments laid down there as conditions precedent. 

[ 4 ] In this view of the matter, I find no merit 
in this appeal and dismiss the same with costs. 

NaraBimham J. —I agree with my Lord the 
Chief Justice. 

B.G.D. Appeal dismissed. 
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Sri Bopsing Bict Mill, Bhadrak — Peti¬ 
tioner V. Commr. of Income-tax, Bihar and 
Orissa, Patna — Opposite Party. 

Special Judicial Case No. 6 of 1949, Decided on 5th 
May 1949, against order of Income-tax Appellate Tri¬ 
bunal, Madras Bench, Camp, Puri, D/- 9th November 

(a) Income-tax Act (1922), S. 66 (1), and (3) 
and Income-tax Appellate Tribunal Rules, 1946, 

R. 7 _‘Require by application' — Meaning of 

Conditionals sufficiently complied with when appli¬ 
cation is pii^ in transmission — Time in transmis¬ 
sion is not to be computed as part of limitation of 

€0 days. , , 

Beading eub-s. ().) of S. 66 of the Act in the light of 
B. 7, Appellate Tribunal Rules, 1946, eo far as it pres¬ 
cribes the diflerent modes of making an application to 
<he Tribunal; the words 'require by application made 
to the Appellate Tribunal* may be construed to include 
-eendlng an application to the Registrar or other autho¬ 
rised officer by registered post. In doing so, the appli¬ 
cant does all that he is required, in his power, to do in 
order to require the Tribunal to refer to the High 
Court any question of law arising out of its order; this, 

■of course. Is subject to the application being, in the ulti¬ 
mate, received by the Tribunal. For the purpose of the 
oomplianoe with the condition in the enactment, it is 
■enough that the applicant puts the application into such 
A machinery for transmission that any delay therein 
and thereafter be completely beyond his control. Con- 
eequenlly the time occupied in transmission of tbo 
requirement by application should not be computed as 
a part of the period of limitation of 60 days. The Act 
^loes not prescribe any mode of computation. In the 
absence of such provision, compuUtion must be made in 
a manner consonant with the advanooment of justice. 

[Paras 7, 8] 

Where, therefore, an application under S. 66 (1) is 
■aent by registered post on the 60th day of the service 
■of the notice on him but it reaches the Registrar 3 days 
after, the Appellate Tribunal cannot reject it as barred 
4>y limitation. [Para 9] 

Annotation : (’46 MaD.) income-tax Act, S. 86, 

^ (b) Income-tax Act (1922), Ss. 33 and 66 (1)—Pro¬ 
visions contrasted — ‘Presentation’ is not made 
essential in case ol application—‘Making’ of appli¬ 
cation is not coeval with ‘receipt’ of it — Possibi¬ 
lity of interval of time between them is recognised. 

The language of S. 33 in relation to preference of 
•an appeal is in contrast with that employed in S. 66 in 
xelationtoan application referred to in sub-s. (1). In the 
dormer, the presentation of tbe appeal shall have to be 
made within COdaysofthedateofoommunication while 
in the latter tbe assessee should ‘require’ by an appli¬ 
cation made within 60 days. Actual or coosttuciive 
‘presentation’ is not in the picture so far as S. 66 (1) 
goes. It contemplates the date of ‘receipt’ of suoh appli¬ 
cation as the terviinus a quo of tbe running of 90 days 
within which the Appellate Tribunal is required to 
^taw up a statement of the case and refer it to tbe 
High Court. H the date of ’making* of application or in 
other words, tbe date of requiring the Appellate Tribu¬ 
nal by an application were meant to be coeval with the 
xeceipt of snob application, it should have been so ex- 
otessed in the sub section in the manner ol sub-s. (2 A) 
of S. 33 or the like. The sub-section contempUtas the 
possibility of an Interval of time between them. In 
4loiDg so, the legislature most have taken into oonsi- 
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deration the ucavoidable ohances involved in tbo 
usual mode of transmission of an application through 
post. [Para 4] 

(c) Income-tax Act (1922), S. 66 (1) — Only con¬ 
dition is to make application — Presentation is 
not 'condition precedent' to applicant’s right to 
require reference — Mode of compliance with such 

condition _ Performance dispensed with when 

impossible or impracticable. 

The only condition that S. 66, sub s. (^lays down 
for requiring the Tribunal to state a case is to make an 
application. That the application should be made in a 
particular manner, such as. presentation, is not a condi¬ 
tion precedent to the exercise of the Tribunal’s juriadic- 
tion or tbe applicant’s right W require a reference. 
Enactments imposing such conditions as are'not condi- 
tions precedent to the oxorciae ol the jurisdiction are 
subject to maxim ''lex non cogit ad vnpossibxlia aut 
inwtifta” (the law does not compel the doing of impos¬ 
sibilities). Such enactments are to be understood as 
dispensing with the performance of what is prcbcribed 
when performance of it is idle or impossible or imprac¬ 
ticable. Where therefore an appeUant makes an applica¬ 
tion under S. 68 (1) within the period of 60 days, and 
puts it in transmission by post, law does not require 
that it should also reach the Tribunal within that 

period. 

B. N. Mohanti — for Petitioner. 

Standing Counsel — for Opposite Patty. 

Ray C. J.— This arises out of an application, 
made to this Court, under sub-s. (3) of S. C6, 
Income-tax Act. 1922, complaining against the 
correctness of the Appellate Tribunal s decision, 
dated 9th November 1948, that tbe assessee s 
application, under S. 66 (l), to the Tribunal to 
refer a question of law, said to arise out of its 
order, dated 19th November 1947, was time- 
barred by 3 days, and that the Tribunal had no 
powers to condone the delay. The circumstances, 
in which the case arises, ate as follows : 

[ 9 ] The assessee was served with notice of an 
order under sub s. (4) of 8. 33 of the Act on 4th 
December 1947. He having intended to require 
tbe Appellate Tribunal to refer to the High 
Court a question of Jaw arising out of such 
order within 60 days of the date of service of 
the notice of the order made a deposit of 
B 9 ,100 in the Cuttack Treasury on 2nd February 
1948 , being 60th day from the date of such ser¬ 
vice. by challan No: 7 ; that very day he had 
sent an application, requiring tbe Tribunal to 
refer the question, accompanied with the chalan, 
by registered post to its Madras office , the 
application was received by the Registrar or tbe 
officer appointed in that behalf, on 5th February 
1948, the day which was obviously 3 days beyond 
the 60th day: the Tribunal rejected the petition 

as barred by limitation. 

[3] We have to determine, under sub s. (3), 
as to the correctness of the Appellate Tribunal s 
decision. The law, on the point, consists of sub- 
as. (1) and (3) of 8. 66, Br. 7 and 8 read with 
B. 36, Income-tax Appellate TribunaTs Rules, 
1946. According to sub-s. (l) of the section, the 
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assesseo is to require the Appellate Tribunal, by 
application accompanied by a fee of Rs. 100 , to 
refer any question of law arising out of its order. 
This requirement is available, as a matter of 
right, to the assessee or the Commissioner, as 
the case may be, whosoever is aggrieved by it. 
The requirement is to be conveyed in an appli¬ 
cation addressed to the Tribunal. Under the 
Rules, the Tribunal discharges its functions by 
a Bench of two members. The Bench holds its 
sittings either at its headquarters or at such 
other places as it Qiay consider convenient, In 
the preeent case, the receiving office of an 
application or appeal is at IXadras, and the 
officer, authorised to receive, is either the Regis- 
trar or any other Officer authorised by him. 
Rules 7 and 8, in terms, apply to a memorandum 
of appeal to the Tribunal. Such a memorandum 
may be presented to the Registrar at the bead- 
quarters of the Tribunal at Bombay or other 
places prescribed or to an officer authorised in 
that behalf by the Registrar or sent by registered 
post addressed to the Registrar or such officer at 
any such appointed place. In cases where 
memorandum of appeal is sent by registered post, 
it is deemed to have been ‘presented’ to the 
Registrar or the authorised Officer on the day on 
which it is received in the office. This rule is 
extended, in its operation, to an application under 
sub-s. (1) of the section by R. 36 and the exten- 
sion is mutatis mutandis, that is, subject to 
necessary changes in its detail. In other words, 
necessary changes in the readings of R. 7 will 
have to be made in its application to a case 
falling under sub-s. (l) of S. 66. The result is 
that an application under the sub-section can be 
made to the Tribunal by its being presented by 
the applicant in person or by an agent to the 
Registrar or the authorised Officer or it can he 
made by sending hy a registered post addressed 
to the officer concerned. The question for 
determination is, whether 'the date of presenta. 
tion' or 'the date of posting’ will be the essential 
date for the purpose of limitation. But for sub- 
B. (2), there shall be no difficulty in pronouncing 
that one of the modes of application being its 
transmission by registered post, it shall be 
deemed to have been ’made’ as soon as it is 
posted. According to sub-s. ( 2 ), in cases of 
transmission by registered post, ‘presentation’ 
takes effect on the date of receipt in the appro¬ 
priate office. If ‘presentation’ is the essentiality 
which is aimed at in order to constitute "require 
by application made to Tribunal’’ within the 
meaning of sub-s. (l) of s. 66, there is no escape 
from the conclusion that the concerned applica- 
tion was made on 6th February and thus beyond 
the period of limitation. I have already said 
that B. 7 does not apply to the instant case of 


an application in terms, but, subject to necessary 
changes in detail (mutatis mutandis). Primarily^ 
in the case of a memorandum of appeal, actual 
presentation is a crucial event, being the terminus 
ad quern of the running of limitation. In this 
connexion, we may refer to S. 33. which deals 
with the subject of appeal to the Appellate 
Tribunal. Sub-section (i) of the section reads: 

“Any asaessee objecting to an order parsed by an 
AppeUato Assistant Commissioner under S. 28 or S. 31 
may appeal to tbe Appella.te Tribunal within sixty days 
of tbe date on which such order is communicated to 
him.” 

Sub-section ( 2 a) must be read in association 
with it. It runs as follows: 

"The Tribunal may admit an appeal after tbe expiry 
of tbe sixty days referred to in eub-ss. (1) and (2) if it 
is satisfied that there was sufficient cause for not pre' 
senting it within that period.” 

[4} Reading the two together, it is obvious that 
tbe requirement of the section makes "presenta¬ 
tion" oi tbe memorandum of appeal within 
60 days of the order, under appeal, a matter of 
essence for the purpose of limitation. Added to 
this, the Legislature clothes tbe Appellate Tribu- 
nal with tbe power to excuse delay in ’presenta¬ 
tion’ on sufficient cause being made out. Suppose, 
a memorandum of appeal, under S. 33 (1), is 
sent by registered post to an authorised Officer 
at a time when it is expected by tbe appellant 
that, in normal course of transmission, it ought 
to be received in bis office within the period of 
limitation; but due to delay in tbe transmission, 
not due to any default of the appellant, the 
memorandum is received at a later date, tbe 
Tribunal has tbe power to excuse delay and 
admit tbe appeal after the expiry of the 60 days, 
referred to in sub-ss. (l) and (2) of tbe section. 
On the occurrence of such a contingency in tbe 
case of an application under S. 66 (f), tbe Tribu- 
nal is without any corresponding power. It has 
to be borne in mind that there was considerable 
doubt in regard to the power of the Appellate 
Tribunal to excuse any delay in the presentation 
of an appeal under S. 33. As an upshot of con- 
dieting views, sub-s. (3a) was inserted to eefe 
such doubt at rest. The Legislature did not 
consider it fit to insert any such provision in the 
body of S. 66 The language of S. 33 in relation 
to preference of an appeal is in contrast with that 
employed in S. 66 in relation to an application 
referred to in sub s. (l). In the former, the pre¬ 
sentation of the appeal shall have to be made 
within 60 days of the date of communication 
while in the latter the assessee should "require 
by an application made within 60 days." Aotnal 
or constructive ‘presentation’ is not in the picture 
so far as tbe section goes. Sub section (l) of 
8. 66 contemplates the date of ‘receipt’ of such 
application as tbe terminus a quo of the running 
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of 90 days within which the Appellate Tribunal 
is required to draw up a statement of the case 
and refer it to the High Court. If the date of 
making of application or in other words, the date 
of requiring the Appellate Tribunal by an appli- 
cation were meant to be coeval with the receipt 
of such application, it should have been so 
expressed in the sub-aeotion in the manner of 
aub- 3 . ( 2 A) of S. 33 or the like. The snb-aection 
contemplates the possibility of an interval of 
time between them. In doing so, the Legislature 
must have taken into consideration toe uuavoid- 
able chances involved in the usual mode of 
transmission of an application through post. 

[6l The learned Standing Counsel asks us to 
read sub-r. (2) of R. 7 as fixing or prescribing 
the day on which the application shall be deemed 
to have been made. By adopting this construc¬ 
tion, bearing in mind that any delay in trans¬ 
mission is not excusable, would amount to 
perpetuating a mischief without advancing a 
remedy. In my view, in applying R. 7 mutatis 
mutandis to the case of application, the rule 
shall be read, as it should be, without sub-r, (2). 
It is not necessary, in its extended application, 
to define what presentation of an application is 
as its presentation does not count not is con¬ 
templated in S, 66. The words ‘receipt of an 
application* means 'actual receipt, be it on 
personal presentation to the officer concerned or 
postal delivery to him and do not stand in need 
of any definition. The learned Standing Counsel 
contends, the necessary changes,* in detail, as 
indicated in B. 86, should be confined to reading 
‘application under sub s, (l) of S. 66* in the place 
of ‘memorandum of appeal’ and 'receipt for the 
word 'presentation.* But the change suggested m 
para. 2 of R. 7 cannot be said to be ‘a tiecessary 
change**. To insist upon such construction of the 
rule would amount to insisting upon a perfor¬ 
mance on the part of the applicant which is, 
in certain circumstances, impracticable, if not 
impossible. The only condition that 8. 66. sub- 
s. (l) lays down for requiring the TribunM to 
state a case is to make an application. Ihat 
the application should be made in a particular 
manner, such as, presentation, is not a condition 
precedent to the exercise of the Tribunal s juris- 
diction for the applicant’s right to require a 
reference. Enactments imposing such conditions 
as are not conditions precedent to the exercise of 
the jurisdiction are subject to maxim lex non 
cogit ad impossibilia aut inutiliO' (the law does 
not compel the doing of impossibilities). Such 
enactments are to be understood as dispensing 
with the performance of what is prescribed when 
performance of it is idle or impossible or imprac¬ 
ticable. Instances are not wanting of cases m 
which transmission through post is inordinately 


delayed. In the facts of the present case, even if 
the application had been transmitted through 
post a week or ten days before 2ad February, 
the possibility that it could not reach or be 
received in the office of the Tribunal on or 
before 2nd February could not be ruled out. In 
such an eventuality, the applicant will have to 
suffer beyond any redress for no fault of his. 

Cel It is said to be the duty of the Judge to 
make such construction of a statute as shall 
suppress the mischief and advance the remedy. 
Even where the usual meaning of the language 
falls short of the whole object of the Legislature, 
the more extended meaning may be attributed 
to the words, if they are fairly susceptible of it. 

.If, however, there are circumstances in 

the Act showing that the phraseology is used in 
a larger sense than its ordinary meaning, that 
sense may be given to it. (Maxwell on Interpre¬ 
tation of Statutes, pp. 70, 71.) 

[ 7 ] Reading sub-s. (l) of 9. GG of the Act in 
the light of R. 7, so far as it prescribes the diffe¬ 
rent modes of making an application to the 
Tribunal, the words ‘requires by application made 
to the Appellate Tribunal’ may be construed to 
include sending an application to the Registrar 
or other authorised Officer by registered post. In 
doing so, the applicant does all that he is 
required, in his power, to do in order to require 
the Tribunal to refer to the High Court any 
question of law arising out of its order—this of 
course is subject to the application being, in the 
ultimate, received by the Tribunal. For the pur¬ 
pose of compliance with the condition in the 
enactment, it is enough that the applicant puts 
the application into such a machinery for trans- 
mission that any delay therein and thereafter 
be completely beyond his control. In understand¬ 
ing the position proparly, we can call in aid an 
analogy from the underlying principles govern¬ 
ing the communication of acceptance of a pro¬ 
posal in the Contract Act. The communication 
of acceptance is complete as against the proposes 
when it is put in a course of transmission to him 
80 as to be out of the power of the acceptor. To 
complete the picture of the analogy in the 
instant case, we have at one end the Tribunal 
sending notice of its order to an assessee or the 
Income-tax Commissioner, as the case may be, 
and at the other end the latter manifesting his 
reaction either by accepting the validity of the 
order or by challenging the same and requiring 
the Tribunal to state a case and refer it to the 
High Court. This requirment under the rules can 
be effected by patting an application in a course 
of transmission by registered post (a machine for 
transmission beyond the applicant’s control) to 
the Tribunal. On principle, when the application 
is 60 put as to be out of the power of the appli- 
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cant, subject to delivery of the application to the 
Tribunal, the communication of the requirement 
becomes complete as against the Tribunal who 
sent notice of its order. 

[8] In short, the time occupied in transmis- 
Bion of the requirement by application should not 
be computed as a part of the period of limitation 
of CO days, The Act does not prescribe any mode 
of computation. In the absence of Bucb provi. 
sion, computation must be made in a manner 
consonant with the advancement of justice. The 
Income-tax Appellate Tribunals’ Rules can neither 
for purposes, such as, determination of the mode 
of making or preferring appeals or making appli- 
cations, be taken to be exhaustive nor imperative. 
It would be height of absurdity to contend that 
an assessee cannot he deemed to have made an 
application under sub-s. (l) of the section when 
he presents the same to the Bench whose order 
be requires to impugn and the latter accepts it. 

[9] Considering in the premises above this 
Court is not eatished of the correctness of the 
Appellate Tribunal’s decision rejectii^g the appli< 
cation of the assessee under sub-s. (t) of S. 66 of 
the Act on the ground that it is time barred. We, 
therefore, require the learned Appellate Tribunal 
to treat the application as made within the time 
allowed under sub-s. (1) of the Section. 

[10] In the result, we allow the application of 
the assessee and send the case back to the Appel¬ 
late Tribunal to consider bis application under 
sub-s. (1) on its merits. In the circumstances of 
the case, each party should bear his own costs. 

D.R.R. ' Application allowed. 
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E4T 0. J. AND PANIGRAHI J. 

Akshoya Kumar Das and others — Defen^ 
dants—Appellants v. Jagadish Misi'a, Plain¬ 
tiff and others, Defendants — Respondents. 

A. F. A. D. No. 79 of 1915, Decided on 10th January 
1949, from decision of Sab*Judge, Cuttack, D/* 16tb 
November 1944. 

(a) Orissa Tenancy Act (II [2] of 1913), S. 230 
Registered encumbrance on occupancy holding 

— Notice to landlord — It is duty of mortgagor 
tenant or mortgagee to give—Limitation for taking 
annulment proceedings begins from notice—Land¬ 
lord purchasing holding in execution of rent decree 

— It is not his duty to enquire in Registration 
Office about encumbrance — He cannot be fixed 
with notice. 

' The landlord, as such, has get a right to ignore 
certain transactions eSected by tbe occupancy ryot in 
respect of the occupancy bolding. Under the cironm- 
Btanes, if anybody enters into a transaotion in con¬ 
nexion with an occupancy bolding, be has to grapple 
with tbe situation that might arise at bis cwn risk, 
when he comes face to face with tbe landlord. Under 
the circumstance?, he has to give notice to the landlord 
of any such transaction. In tbe absence of the notice 


contemplated under S. 230 given to the landloriS 
tbe latter is entitled to presume that no inoam- 
brance of any kind whatsoever has been imposed upon 
the bolding. It is all the more so as the law makes sucb 
a duty imperative not only upon the tenant —the creator - 
of tbe incumbrance upon the person in whose favour 
the incumbrance is created—but also upon the o£5cer 
who registered the incumbrance when be is requested 
to do so on payment of prescribed fees. In this state of 
law, it cannot be said thata landlord-auction purchaser 
of tbe holding at tbe sale in execution of his rent 
decree will have tbe duty to find out what has tha 
tenant, whose tenancy is under sale or has been sold^ 
done In respect of the tenancy, particularly what be 
was not permitted to do as against him. It ia not hie 
duty if the incumbrance was effected by a registered 
instrument, to make a proper enquiry with due dili¬ 
gence within a rcasouable time after the sale. Failur& 
to do this will not 6x tbe landlord with notice of tbe- 
encumbrance, to enable him to start proceedings for tbe 
annulment of tbe encambrance within limitation : 
A. I. B. (30) 1943 Cal. 52, DisUng, [Paras 4 and 5] 

Quaere. —Whether a stranger-auction-purchaser shall 
be under a duty to eugulre about incumbrances. 

[Para 5] 

(b) Orissa Tenancy Act (II [2] of 1913), S. 213- 

— Mortgage of occupancy bolding — Purchase by 
landlord of holding m execution of bis rent decree 

— He is not bound to annul mortgage — He can. 
ignore it. 

It is well settled for tbe Province of Orissa that a 
landlord-auction-purchaser of an occupancy bolding at 
execution of his rent decree is not bound to annul an 
incumbranco in respect of the bolding. As against him, 
the position is that tbe mortgage is not binding as tbe 
occupancy tenant has no right to jeopardise tbe land¬ 
lord’s right to recover rent by laying tbe burden on tho 
occupancy holding which will necessarily diminlfb its 
value. Therefore, even without an aunulment, iocum- 
brance vanishes in tbe presence of tbe landlord: A.I.R. 
(26) 1939 Pat. 339 (F.B.) and A, I. R. (3) 1916 Cal. 
741, Foil. ; A. I. B. (28) 1941 Cal. 613, Disient.v 
A. I. R. (26) 1939 Pat. 200, £a:pl. and DiUxng.] A.I.R. 

(6) 1918 Pat. 416. Eef. [Paras 6 and 9] 

(c) Precedents—Orissa—Orissa High Court has 

to lollow Patna rulings in preference to Calcutta 
rulings. [Para 8l 

5. RIohanti — for Appellants. 

D. Mohanii — for Respondents. 

Ray C. J.— Thig eecoud appeal is by defen¬ 
dants 3 and 4, tbe landlord, auction-purchasers of 
an occupancy holding in execution of a rent 
decree obtained by them, in a suit for enforce, 
ment of a mortgage executed by the occupancy 
ryot on 18th May 1929 in tavour of the plaintiff. 
The plaintiff’s suit, filed on 15th June 1942, eeeka 
to enforce the mortgage not only against the 
mortgagor or bis successors-in interest but also 
the landlord-auction-purchasers mentioned above- 

[2] The defence of the appellants is that they- 
poasess a superior right in respect of the occu¬ 
pancy holding and their purchase is free from 
mortgage. This contention is based upon two 
grounds: (i) that they are the sole landlords of tbe 
occupancy holding which was non-transferable 
at the time when this mortgage was executed 
and as such is not binding against them nor caik 
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U affect the interest acquired by them at the 
execution sale ; and (ii) that they have, by 
recourse to legitimate measures prescribed in 
S. 221, Orissa Tenancy Act, annulled the mort- 
gage as an encumbrance. 

[3l The suit had been dismissed by the trial 
Court but has been decreed by the learned lower 
appellate Court. Hence this second appeal. 

[ 4 ] With regard to the question of annulment 
having taken place, the plaintiff raises the point 
of limitation. According to the appellants, they 
first had notice of the incumbrance on receipt of 
summons in the mortgage suit. In this view, 
their application for annulment is within one 
year from the date of the notice though it is 
beyond more than a year from the date of sale. 
The plaintiff wanted to establish earlier notice 
by adducing certain oral evidence. This evidence, 
however, has not been believed and acted upon 
by the Courts below. The contention, advanced 
very strenuously in this Court, is that as the 
,alleged incumbrance was effected by a registered 
instrument, the appellants, on proper enquiry 
made with due diligence within a reasonable, 
.time after the sale, should have known it much 
earlier. In such a case, the proceeding for 
annulment shall be held to have been began 
more than one year after the notice. In support 
of this contention, reliance is placed upon the 
case of Sarala Sundari Debi Ohowdhurani 
and another v. Puma Chandra Bhatacharjt 
and another^ A. I. R. (30) 1913 cal. 02 • 

(1942) 2 cal. 62). The passage, in which this 

proposition of law is contained, reads as follows: 
** ^ “In oar opinion, a parchaaer with the extreme power 
to avoid and annul Intereets otherwise perfectly valid 
and legal, should at least have resort to all available 
and authentic means of finding out whether or not there 
has been any such interest in the properly purchased 
bv biro. When the incumbrance m question baa 
been eSected by a registered instrument an eaqa>ry 
within a reasonable time alter the purchase would lead 
tbe purchaser to a knowledge of it and, >n out opinion, 
it was bis duty to make such inquiry. The purchaser 
cannot avoid the consequences of notice simply by an 
abstention from each enquiry.” 


[6] From the reasonings contained in ^e 
aforesaid passage, it appears that the incumbr¬ 
ance must have been valid and legal in order to 
attract the principles of ‘duty to enquire on the 
part of the purchaser. In that view, the position 
must be widely different when the auction pur- 
chaser happens to be a landlord. The landlord, 
as such, has got a right to ignore certain transac- 
tions effected by the occupancy ryot in respect 
of the occupancy holding. The scheme of law 
relating to landlord and tenant in respect of 
agricultural holding is based upon the theory 
that the landlord’s right to recover rent due m 
respect of a tenancy is supreme and all safe- 
guards have been provided in the legislation to 


obviate any difficulty that may be put in the way 
of the landlord, jeopaidising his right of recovery 
of rent as first charge on the holding. Under the 
circumstances, if anybody enters into a trams- 
action in connexion with a occupancy holding, 
he has to grapple with the situation, that might 
arise at his own risk, when he comes face to face 
with the landlord. Under the circumstances, he 
has to give notice to the landlord of any such 
transaction. In this state of law, it is difficult 
for me to appreciate that a landlord-auotion- 
purchaser will have the duty to find out what 
has the tenant, whose tenancy is under sale or 
has been sold, done in respect of the tenancy, 
particularly what he was not permitted to do 
as against him. The decision cited is clearly 
distinguishable. Whether a stranger-auction- 
purchaser shall be under a duty to enquire about 
incumbrances is, for the present, left at large. I 
reserve my opinion with regard to this position 
till when that arises directly. But for this deci¬ 
sion, there is nothing else which should stand in 
the way of tbe defendants in their establishing 
that they had the first notice at the time when 
they alleged they had. In this view of the matter, 
I would hold, agreeing with tbe learned Munsif, 
that the incumbrance has been duly and within 
time annulled. Before closing this part of my 
judgment, I must refer to Ss. 229, 230 and 231 of 
the Act. Section 230 seems to me to be decisive 
in the sense that the duty of giving notice to the 
landlord is cast upon the incumbrancer. In the 
absence of the notice contemplated under 8. 230 
given to tbe landlord the latter is entitled to pre¬ 
sume that no incumbrance of any kind whatso. 
ever has been imposed upon the bolding. It is 
all tbe more so as the law makes such a duty 
imperative not only upon tbe tenant—the creator 
of the incumbrance upon tbe person in whose 
favour the incumbrance is created—but also upon 
the officer who registered the incumbrance when 
he is requested to do so on payment of prescribed 
fees In order to facilitate the notice, S. 229 con¬ 
tends (contains?) what would otherwise be coneU 
dered as an abnormal procedure of attempting a 
document for registration under the Registration 
Act after expiry of the period prescribed m that 
behalf. Section 231 leaves the validity of an 
incumbrance so admitted to registration and 
notified to the landlord open. There is no refe- 
rencetothe corresponding sections of the Bengal 
Tenancy Act, namely, 175 to 177 inclusive. It is 
a matter of regret that no reference to these 
sections was made by the counsel on both sides 
during the hearing of the appeal. Consideration 
of these sections adds strength to my view that 
the decision of the Calcutta High Court m the 
case of Sarala Sundari Debi Chowdhuram, 
(A. I. R. (30) 1943 cal. 52: I.L.R (1942) Cal. 62) iS 
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clearly distiaguishable and, if I may say so with 
great respect, leaves the consideration of the 
legal position in doubt. 

[6] The other contention which has been urged 
with equal strenuousness is that a landlord, 
auction purchaser is bound to annul and his 
position with regard to the incumbrance is in no 
way superior to that of the stranger.purchaser. 
In consideration of the finding that incumbrance 
has been duly annulled, the point does no longer 
arise, but as the matter has been argued at length, 
I propose to deal with it. In this connexion, it 
should be observed that it is well settled for this 
Province that a landlord.auction-purchaser is 
nob bound to annul an incumbrance in respect 
of occupancy holding. This has been so held in 
various cases of the Patna High Court, parti¬ 
cularly in the Full Bench decision in the case 
of Mahadeo Maharaj v. Jagadev Singh and 
others, A. I. R. (26) 1939 Pat. S39 : (40 Cr. L. J. 

• C87 F.B.). It has been held in that case that 

*‘i( Ibo tenant of a bolding notwitbEtandiog the fact 
that the holding is not transferable mortgages it to a 
third person, the landlord of the holding is not bound 
to recognise the mortgage or admit the mortgagee to be 
bis tenant even though the mortgagee may baveobtain' 
ed a decree on the basis of the mortgage. In such a 
case if the holding is sold in execution of a rent decree 
and the landlord himself purchases it, there is nothing 
to prevent him from ignoring the mortgage without 
formally anDullIng the incumbrance under S. 167.” 

[7] In this connexion, Mr. D. Mohanty stre. 
nuously contends, reading the group of sections 
dealing with incumbrances in the Orissa Tenancy 
Act beginning with s. 213 upto s. 215, that the 
Legislature has, in the language employed, made 
no distinction between “a landlord purchaser” 
and “any other purchaser” of an occupancy 
bolding in execution of a rent decree. Thatargu. 
ment is not without its force, but the most con¬ 
vincing reply to this is that as soonasa'landlord 
purchases an occupancy holding, the occupancy 
right merges in bis superior right and he stands 
as nothing but a landlord as against incumbr¬ 
ancer. Clear analogy in support of this view 
can be drawn from the judgment of that dis- 
tingnisbed Judge of the Calcutta High Court, 
namely, Ashutosh Mukberjee, J. in the case 
of Janaki Nath Hore v. Prohkasini Dasee, 
43 cal. 178 at p. 189 : (A. I. R. (3) 1916 Oal. 741). 
That was a case in which sub-tenancy bad been 
created by the occupancy tenant. The holding 
was subsequently sold in execution of a rent 
decree and they were purchased by an outsider 
purchaser. The latter wanted to eject the 
under-ryot in due process of law as contained in 
Bub-8. (i) of S. 85, Bengal Tenancy Act, There, in 
course of the argument, the necessity of annul, 
ment by a landlord, in such a contingency, also 
came to be discussed and that argument was dis- 
posed of by his Lordship with the following words: 


A. I. B. 

'Tf the landlord 'birngelf happens to purchase, ft 
becomes superfluoas for him to proceed in the manner 
provided in S.167 by service of notice apon the enoum* 
brancor, because as soon as he is brought into direct 
contact with the sub-tenant, he entitled to take up 
the position that the sub-tenancij as against him is 
not valid. On the other band, if the property passes 
into the hands of a stranger, he takes the reqnisite 
steps under S. 167 to annul the sub-tenancy. This view 
does not involve any hardship upon the purchaser . . .** 

[8] Mr. D. Mohanty very strongly relies upon 
the recent Calcutta decision reported in Bid- 
huranjan Sarkar v. Soleman Pramanik and 
others, A. I. R. (28) 1941 cal. 613 : ( I. L. R. 
(1941) 2 cal. 209) in which it has been held that 
landlord-auotion-purchaser does not stand any 
way in any the more favourable position than 
an outsider-purchaser. That seems to have been 
the modern Calcutta view, but we being bound 
by the Patna view and the reasons in the latter 
being more convincing to us as they accord with 
our view of the law, we follow the latter. In 
this connexion, an ingenious argument has been 
advanced by Mr. D. Mohanty. He contends, the 
Patna view is based on the assumption of non. 
transferability of the occupancy holdings: now 
that they are freely transferable, the Patna 
decision cannot be considered to be good law. 
He invites our attention to a decision of the 
Patna High Court in the case of Sri Ramchand- 
erji and others v. Hem Chandra Singh and 
others, A. I. R. (26) 1939 Pat. 200; (18 Pat. 184), 
where a similar contention was advanced in 
relation to a case arising within the purview of 
Bibar Tenancy Act—S3. 26B and 26N. We were 
invited to the contention of bis Lordship Ghat. . 
terji J. who delivered the leading judgment. The 
contention, however, was negatived on the ground 
that in providing for the transferability of an 
occupancy holding, there was no reference to 
mortgage. The section that confers transferabi. 
lity upon the occupancy holding in the Orissa 
Tenancy Amendment Act, 1938, is S. 6 of that 
Act which introduces s. 30A into the Orissa 
Tenancy Act. According to sub-s. (l) of this 
section, the occupancy holding of a ryot or a 
portion or a share thereof is made transferable 
by sale, exchange, gift or bequest with the land¬ 
lord's consent and without payment of any fee 

to him and that such transfer should carry with 
it the occupancy right in the bolding and all the 
rights appurtenant thereto. Here, too, mortgage 
is not contemplated as one of the permissible 
modes of transfer, bat there is some difference 
between the Bihar Tenancy Act and this, lo 
sub-s. (2) of 3. 30A, it is provided: 

“An ocenpano; ryot may sublet or mortgage bis 
holding or a portion or a share thereof wUhoat hifl 
laodlord'a coasent.” 

[9] Mr. Mohanty lays emphasis on this and 
wante to argue, this makes the mortgage bind- 
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ing on the landlord and it is pariioularly so 
when it is interpreted in the context of repeal 
of the old sections which prohibited mortgages 
under certain conditions. He, therefore, wants 
to contend that sub-tenancy and mortgage of an 
occupancy holding is as much binding upon a 
landlord as any other transfer by sale, exchange, 
gift or bequest. This is a contention which des- 
erves serious consideration. Mortgage is a trans< 
fer and so is a sub-tenancy. If the Legislature 
intended to go to that length, nothing should 
have prevented them from including the words 
“mortgages, sub-letting and sub-tenancy" along 
with the words “sale, exchange, gift or bequest" 
in sub-s. (1). The only extent to which the 
occupancy holdings have been enfranchised by the 
Ziegislature in relation to creation of eub-tenanoy 
and mortgage is that when they are created they 
will not entitle the landlord to eject occupancy 
ryot.on the ground of forfeiture incurred on 
breach of a condition of the tenancy, and not on 
the ground that the occupancy ryot abandoned 
the holding letting an unauthorised person to 
occupy it. Beyond that, what else be the effect 
of the Bub-letting of the mortgage has to be 
worked out under the law, as it stands. Mr. 
Mohanty argues that after the amendment, the 
title acquired by a purchaser at a mortgage- 
decree-execution.sale, would be valid against 
the landlord. This argument does not lead us 
any further. We are not concerned here with such 
a sale but a mortgage of pre-amendment days. 
The real question is whether such a mortgage 
is valid against the landlord retrospectively. 
Section 31B makes other prior transfers valid 
but not mortgages. I am thus clear in my mind 
that such mortgages or sub.tenaucies were never, 
and have not since become, binding against the 
landlord. Besides, we are to consider the position 
of the mortgagees as incumbrancers. In the group 
of sections already noticed, three classes of inte¬ 
rest created by an occupancy tenant have been 
taken notice of: (i) protected interest, (ii) incum- 
brances and (iii) registered and modified incum¬ 
brances. With regard to the 'protected interest*, 
which has been sufficiently well defined in S. 214 
of the Act, it has been made clear by the provi- 
sons of S- 218 that the purchaser shall take the 
holding subject to such intefest. This in other 
words, means that these are the interests which 
the occupancy tenants such as other tenure- 
holders are entitled to create so as to enure even 
against the rent charges of the landlord. The 
Legislature has not, in effecting the amendment 
we are here concerned with, added the aforesaid 
permissible mortgages or aub-tenanoies to the 
category of ‘protected interests*. That negatives 
the theory adduced by Mr. Mohanty that mort¬ 
gage ipso facto became binding on the landlord 


in relation to his right of ultimate reversion in 
an occupancy holding. With regard to class 
(iii), in order that it may have any efficacy as 
against the landlord’s remedy against the hold¬ 
ing to enforce the first charge of rent, sub-cl. 
(b) of 8. 215 provides that copy of registered 
instrument must have been served upon the 
landlord not less than three months before the 
accrual of arrears. These provide a key to the 
solution, namely, that in order to bind the land¬ 
lord-purchaser in relation to his remedy of the 
first charge of rent, the interest created must be 
a valid one and must be either binding upon 
the landlord or must have been created after 
notice to the landlord. In the facts of this case, 
we ace concerned with mere incumbrances as 
distinguished from ‘protected interests and 
'registered and notified incumbrances'. It has 
been argued that in the proviso to S. 213 giving 
the purchaser a power to annul the incumbrance 
leads to the only inference that the holding is 
sold subject to that incumbrance. That argu¬ 
ment overlooks the fact that para, (l) of s. 213 
expressly states that the sale in execution of a 
rent decree shall be subject to the interest defined 
in this chapter as ‘protected interest*. There must 
be some reason to thus differentiate the cases of 
incumbrances from that of 'protected interests . 
If Mr. Mohanty contends, it was the intention 
of the Legislature to place the incumbrances 
on the same footing as the ‘protected interest 
with regard to their binding character against a 
purchaser, nothing should have prevented the 
Legislature to say so. On the contrary, this 
leads to the inference that the title of the pur¬ 
chaser is not, to start with, subject^to any 
incumbrance. This power of annulment is to be 
exercised not by way of indemnifying the 
incumbrancer. The mere notice melts the incum¬ 
brances and gives the incumbrancer absolutely 
no compensation. That precarious character 
makes it clear that the sale is not as such always 
and in all oases subject to the incumbrances. 
The position is, no doubt, somewhat anomalous. 
This state of law has led in some oases to absurd 
results. In the case of Shiba-Das. v. Gaje7idra 
Nath Das, reported in 3 P. L. J- 112: (a. i. R. 
(6) 1918 Pat. 416), it has been held that under- 
ryoti interest which is an incumbrance, if not 
annulled by an auction-purohaser in execution 
of a rent decree, becomes a permanent fixture 
on the occupancy holding and can 
terminated even under S. 67* Orissa Ten¬ 
ancy Act. In other words, an under-ryot acqui¬ 
red a much higher interest than the statute 
gives him. I cannot, with great respect for the 
learned Judges who decided the case, accept 
this position as correct. If not annulled, the 
incumbrance ehall hold good so far as statutory 
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incidents thereof and the contractual privileges 
attached thereto would permit and no further. 
In the absence of annulment, as I have already 
said, the incumbrance will have its legal cha- 
racter as against the landlord. As against him, 
the position is that it is not binding as the occu¬ 
pancy tenant has no right to jeopardise the 
landlord’s right to recover rent by levying the 
burden on the occupancy holding which will 
necessarily diminish its value. Therefore, even 
without an annulment, incumbrance vanishes 
in the presence of the landlord. 

[10] In view of what I have said above, I 
hold the landlord has purchased the holding in 
execution of the rent decree free from such 
incumbrances as were never binding on him 
when they were created. The position of a 
mortgage as an incumbrance created subsequent 
to the Orissa Tenancy Amendment Act, 1938, is 
left open as I bad not that case before me. 

[11] In the result, the appeal is allowed and 
the plaintiff’s suit be dismissed as against land¬ 
lord auction-purchasers, namely, defendants 3 
and 4, with costs throughout. 

Panigrahi J—I concur. 

B.G.D. Appeal allowed. 


A. I. R. (36) 1949 Orissa 60 [C. N. 16.] 
Ray C. J. and Nabasimham J, 
Eahim — Petitioner v. Commissioner of 
17wome-tax^Opposite Party. 

M. J. 0. 22 of 1946, Decided on 23cd November 
1948. 

(a) Income-tax Act (1922), S. 4 (1) (b) (l)-Accrue 
or arise—Assessee’s headquarters at Cuttack — 
Assessment respecting assessee’s dealings in raw 
materials—Raw materials gathered in Orissa States 
and sold through agents in British India—Cash 
realised from sale remitted to head office at 
Cuttack — Raw materials not subjected to aay 
manufacturing process—No portion of income or 
protit held accrued or arose in Indian State — 
S. 42 (3) held was not applicable—Income tax Act 
(1922), S. 42 (3). 

The assessee’s headquarters was at Cuttack aod he 
was assessed to income-tax in respect of his dealings in 
(a) DUX vomica and (b) bides, bones, horns etc. which 
were gathered by him from several Orissa States and 
eold at several places in British India through bis 
commission agents. The cash realised by these agents 
from the sale of the aforesaid products were all remit¬ 
ted to the head office at Cuttack. The aforesaid 
products were not subjected to any manufacturing 
process but were transported in their raw state 
from various Orissa States, where they were collec¬ 
ted, to various places in British India for sale. The 
assessee had obtained a monopoly license from the 
Balers of the States to porcbase the aforesaid products 
at very low price in the States. The aesessee’s accounts 
were maintained on the mercantile system of account¬ 
ing: 

Held that no part of the income or profit of the 
businees aocrued or arose within an Indian State. The 


a: I. R. 

mere fact that the raw materials were purchased at 
concessional prices in the States because of the mono¬ 
poly granted to the assessee did not necessarily lead to 
the inference that if the assessed bad attempted to sell 
them in the States he would have obtained higher 
prices for those articles and therefore would have 
obtained some profit which could be deemed to have 
Eccrued in the States: A. 1. B. (24) 1937 Mad. 745, 
Hot loll.', Cass law (iissusscd. [Paras 1, 2, 9 and 11] 

Beld further that since no part of the profit of the 
business accrued or arose in an Indian State, S. 42 (3) 
was not applicable to the facta of the case. [Para 11] 

Annotation: (’46-MaQ.) Income-tax Act, S. 4, N. 7; 
S. 42, N. 5. 

(b) Income-tax Act (1922). S. 42 (1) and (3)— 
Business of buying and selling—Question whether 
any part of income accrues or arises at place of 
buying—Operation of buying is relevant in deter¬ 
mining question—Sub-s. (3) is so worded as to 
widen its incidence of apportionment of income 
("Per Ray C. J.) 

Vet Ray C. J .—In the case of a business of buying 
and selling, reading Sub-is. (1) and (3) of S. 42 together, 
it would be difficult to rule out tbe operation of buying 
ae irrelevant in determining the question whether any 
part of tbe income accrues or arises at the place of buy¬ 
ing. Sub-section (1) would create liability to assessment 
as income in British India in respect of incomes earned 
outside British Iniia on account of any business con¬ 
nexion therein. Side by side, sub-s. (3) in very flexible 
and wide terms makes the same apportionabie between 
the difierent places in or through which some opera¬ 
tions of a business are carried out. In the case of 
business of buying and selliog, it cannot he predicated 
always, with any amouot of definiteness, that all opera* 
lions thereof are carried out at the place of sale. The 
sub'Section is worded in a manner so as to widen its 
incidence in tbe matter of apportionment of the income 
by expressing its meaning in the negative form, such 
as. "a business of which all the operations are not 
carried out in British India". This sub-section can be 
construed as definition section of the meaning of the 
words accrue or arise" in British India whenever 
used in reference to "a business of which all tbe opera¬ 
tions ace not carried out In British India". [Para 15] 

Annotation: (MS-Man) Income-tax Act, S. 42, N. 5. 

E. Patnaik—for Petitioner. 

O.C. Das—for Opposite Party. 

Narafilmham J.—The questions referred to 
us for opinion by tbe Income-tax Appellate 
Tribunal, Calcutta Branch, Patna, are as follows: 

(1) Whether, in tbe circumstances of tbe case, and 
on tbe findings of the Tribunal, the iocome, profits or 
gains in question or any part thereof accrued or arose 
within an Indian State and, if so, whether such income, 
profits or gains were received or deemed to have been 
received io or were brought into British India? 

(2) Whether S. 42 (3), Income tax Act, is applicable 
to tbe facts of the ^e? 

[2] The assessee’s headquarters is at Cuttack 
and he has been assessed to income-tax for the 
year 1943.44 in respect of his dealings in, (a) dux 
vomica and (b) bides, horns, bones etc., which 
were gathered by him from several Orissa States 
and sold at several places in British India 
through bis commission agents known as arliatias. 
The cash realised by these arhatias from the 
sales of tbe aforesaid products were all remitted 
to the head office at Cuttack. The finding of tho 
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Tribunal is that the aforesaid products were not 
subjeoted to any manufacturing process but that 
they were transported in their raw state from 
various Orissa States where they were collected, 
to various places in British India for sale. The 
asaessee's accounts were maintained on the 
mercantile system of accounting. 

[3] On these facts the main question for deci- 
eion is whether any portion of the profits of the 
business can be said to 'accrue’ or 'arise’ in any 
Orissa State. Mr. Patnaik, on behalf of the 
Bssessee, argued that inasmuch as the mercantile 
system of accounting was followed by the asseesee, 
a portion of the profits included the value of the 
stock-in-trade that might have remained un¬ 
exported in the States at the end of the year in 
question and that consequently a portion of the 
profits should be held to have accrued or arisen 
in the States. He further contended that buying 
is an important part of operation in the business 
of trade and that the Income-tax authorities 
should have estimated that portion of the profits 
which accrued or arose in the States and applied 
the provisions of sub-s. (3)^of S. 42, Income-tax 
Act, for calculating the profits that might be 
deemed to have accrued in British India. He 
relied on the provisions of sub-s. (3) of 8. 14 and 
claimed exemption in respect of that portion of 
the profits which accrued in the States and was 
not brought into British India. 

[ 4 ) Though the expression “British India’’ is 
now obsolete in view of the adaptations made 
by the India (Adaptation of Existing Indian 
Laws) Order, 1947, it is convenient to retain 
that expression in this judgment because during 
the period of assessment the said expression 
remained in the Indian Acts. 

[6] The Tribunal relied on the case of In re 
Mohanpur Tea Co, Ltd,, A. I. B. ( 26 ) 1938 oal. 
148 : (I. L. B. (1937) 2 oal. 20l) and held that 
the profits accrued or arose at the place of sale 
of the commodities which admittedly was in 
British India, that this case came within the 
scope of sub-clause (l) of clause (b) of sub-s- (l) 
of 8. 4, and that neither S, 14 (3) nor S. 42 (3) 
was applioable. 

[6] The main point for consideration is whe- 
ther in a business of this type which consists in 
the purchase of raw materials in Orissa States, 
export of those materials to British India and 
the sale of those articles in British India at a 
profit, it can be held that a portion of the profits 
accrued or arose outside British India. This is a 
case of simple trade viz., buying of the com¬ 
modities at a cheap price at one place and sel- 
ling the same at a high price elsewhere. The 
operation of buying is undoubtedly an essential 
part in the business of trade. But on that account 
can it be held that a portion of the profits of 
1949 OKisea/86 & 9a 


the business accrued or arose at the place of 
buying ? 

[7] The expressions ’accrue’and 'arise’ occur- 
ring in S. 4, Income-tax Act, have been the sub¬ 
ject of much judicial interpretation bub for the 
purpose of this judgment it may be assumed 
that they both denote the same idea or ideas 
very similar. There are two confiicting views as 
to the place where income or profit accrues or 
arises. One view is that the place which is the 
origin or source for growth of income or profit 
or the place where the income or profit is earn¬ 
ed is the place where it accrues. The leading 
decisions in support of this view are : Commis¬ 
sioners oj Taxation v. Kirk, (1900) A. 0. 688 : 
(69 It, J. P. 0 . 87), Commissioner of Income-tax 
V. Bansilal Motilal, 64 Bom. 460 : (a. 1. R. (17) 
1930 Bom. 381); Commissioner of Income-tax^ 
Madras v. D&wan Bahadur S. L. Mathias, 
A. I. R. (24) 1937 Mad. 745: (I L.R. (1938) Mad. 26 
P. B.), The opposite view is that the place where 
the right to demand payment of the income or 
profit or the place where it is actually received 
is the place of accrual and that the place of 
accrual may not necessarily be the place where 
it originates or is earned: In re Mohanpur 
Tea Company Ltd., A. i. R. (25) 1938 cal. 148 : 
(I. Ii. R. (1937) 2 cal. 201); Sir T. Vijaya 
Raghava Charya v. Commissioner of Incotne- 
tax, Lahore, 1936 4 1. T. R. 317 : (a. I. R. (23) 
1936 Lah. 713) and Commissioner of Income- 
tax V. Phra Phraison, A. I. R. (16) 1929 Bang. 
1 : (6 Rang. 698 P. B.). 

[8] So far as the present case is concerned, the 
decision of this vexed question is not very difficult 
chiefiy because the finding on facts is that the 
raw materials do not undergo any manufactur¬ 
ing process in Orissa States but that they are 
exported in their raw state from the States to 
British India where they are eold at higher 
prices. Consequently the decision in Commis¬ 
sioners of Taxation v. Kirk, (l900) A. c. 688 : 
(69 L. J. p. c. 87) or the recent decision of the 
Bombay High Court in Ahmedbhai Umarbhai A 
Co. V, Excess Profits TaxOfficer, 1948-16 I.T.R, 
192: (A. I. B. (35) 1948 Bom. 426) which dealt with 
oases where raw materials underwent some sort 
of manufacturing process before export from 
the place of purchase, are distinguishable on 
facts. In Sully v. Attorney General, (i 860 ) 6 H. 
& N. 711: (29 D. J. EX. 464), it was held that the 
mere purchase of goods in England for the pur¬ 
pose of enabling a person to trade in America 
did not constitute the exercise of a trade in 
England. Though this case was considered and 
distinguished in Commissioners of Taxation v. 
Kirk, (1900) A. C, 688: (69 L. J. P. O. 87), no die- 
senting opinion was expressed. On the other hand 
in. Smidth A Co. v. Greenwood, (1921) 3 k. b. 
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583 : (37 T. L. R. 949), it was held that a trade 
is exercised in the place where the business 
transactions are closed, i. e. in the case of a sel¬ 
ling business the place where the sales are effec¬ 
ted and the profit thereby realised. 

[9] These decisions have been followed in the 
Secretary ^ Board of Revenue v. Madras Export 
Co., (A.i.R. (10) 1923 Mad. 422: (46 Mad, 360), where 
the question for decision was whether a firm 
with its headquarters at Paris purchasing raw 
skins in British India, exporting them to Paris and 
making profits from the sales there can be said 
to be carrying on trade or business in British 
India. This question was answered in the nega- 
tive. This decision has been followed in a later 
Full Bench decision of the Lahore High Court 
in Jiwan Das v. Income tax Commissioner, 
Lahore, 10 Lah. G57 : (a. l. R. (16) 1929 Lah. 
609 F. B.). In that case the question for decision 
was whether a person residing and carrying on 
business in British India and purchasing goods 
there and sending them for sale to bis shop in 
Kashmir was liable to assessment on the ground 
that a part of the profit of such sales accrued 
in British India. The Lahore High Court 

observed 

“that ibe profits actually accrue or arise at the place 
where the goods are sold, and not at the place where 
they are merely purchased for export.” 

To a similar effect is the observations of Rankin 
C. J. in In re Port Said Salt Association Ltd., 

69 cal. 1226 : (A. I. R. (19) 1932 Cal. 626 S. B.) : 

“But profit though it may be anticipated by valua¬ 
tion or otherwise is not realised before price and when 
the article is sold the whole profit is realised for the 
first time.” 

There is also a recent Special Bench decision of 
the Madras High Court in Sudalaimani Nadar 
V. Commissioner of Income4ax, A. i. r. (28) 
1941 Mad, 229; (194 I. c, 76 8. B.) where it was 
observed: 

“Wben abusliibas of this simple nature—the business 
we have here is the buying in one place of animals for 
human consumption and the selling of them in another 
place —the profit arises only at the place of sale.” 

The aforesaid decisions are directly applicable 
to the prepent case. In Orissa States nothing is 
done apart from the buying of raw materials 
and exporting them to British India. There 
could be no question of profit accruing in the 
States soon after the purchase of these raw 
materials. Mr. Patnaik argued that the assessee 
obtained a monopoly licence from the Rulers 
of the States to purchase these articles at very 
low prices in the States and that consequently 
had he sold them in the States at the market 
price prevailing there he would have obtained 
some profit and that profit should be deemed to 
have accrued in the States. This argument, 
however, does not appeal to us. The mere fact 
that the raw materials were purchased at con¬ 


cessional prices in the States because of the' 
monopoly granted to the assessee does not neces¬ 
sarily lead to the inference that if the assessee 
had attempted to sell them in the States he 
would have obtained higher prices for tbose^ 
articles. At any rate, there is absolutely no 
finding on this point by the Tribunal and it is, 
therefore, unnecessary to speculate as to whether 
there was any market for these articles in the 
States or else whether the assessee would have 
been able to sell these raw materials in those 
States. The applicability of the aforesaid deci¬ 
sions to the present case is not in any way 
affected by the fact that the purchases were 
made at reduced prices due to the monopoly 
granted by the Rulers. 

[103 I may now refer to the Commissioner of 
Income-tax v. Diwan Bahadur S. L. Mathias, 
A. I. B. (24) 1934 Mad, 745 : (I. h. R. (1938) 
Mad. 25 F. B.), on which Mr. Patnaik has relied. 
In that case the facts found were that the assea- 
see who owned coffee plantations in Mysore State 
exported the coffee seeds in their raw state from 
Mysore State to British India and sold them at 
a profit there. A Full Bench of the Madras 
High Court held that a portion of the profits 
accrued in the State. This case went up to the 
Privy Council, Commissioner of Income-tax, 
Madras v. S, L. Mathias, A. I. R. (26) 1939 
p. C. 1 : (I. L. E. (1939) Mad. 178). But their 
Lordships disposed of the appeal on other 
grounds and left this question open. With great 
respect I would prefer to follow the later Spe¬ 
cial Bench decision of the Madras High Court 
in Sudalaimani Nadar v. Commissioner of 
Income-tax, a. I. E. (28) 1941 Mad. 229 : (194 
1. c. 76 S. B.) which on facts is almost identical 
with the present case. 

[11] I would, therefore, answer the first part 
of the first question of the Appellant Tribunal in 
the negative. No part of the income or profit of 
the business accrued or arose within an Indian 
State. The answer to the second part of the 
first question does not arise in view of the ana- 
wer to the first part. As regards the second ques¬ 
tion of the Tribunal, aub-s. (3) of B. 42, Indian 
Income-tax Act will not be applicable to the 
present case in view of my opinion to the effect 
that no part of the profit of the business accrued 
or arose in an Indian State. 

[ 12 ] The assessee should pay the cost of this 
reference. Standing counsel's fee is fixed at 
Rs. 100. 

[ 13 ] Ray C, J. — I agree with the conclu¬ 
sions arrived at by my learned brother, I feel the 
necessity, however, of adding a few words. 

[ 14 ] The question whether in a trade of buy¬ 
ing and selling any part of the incomes, profits 
or gains accrued or arose at the place or places 
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o! buying the commodities is not free from diffi* 
oulty. Authorities on the point are not unani* 
mous. The reason for absence of unanimity is 
not far to seek. One of the reasons for such 
diversity of opinion must be the various verbal 
changes introduced into the relevant sections 
bearing upon the subject from time to time. I 
shall not, however, be understood to say that 
I entertain, in the least, doubt with regard to 
the exactitude and correctness of the answers 
given by my learned brother. I should not, how¬ 
ever, accept it as an abstract proposition of law 
that in all cases, without any exception, of a 
trade of buying and selling, the principle as 
enunciated will necessarily apply. The bulwark 
of the theory, that the place of sale of commo. 
dities where the prices are either realisable or 
realised is the place where the profits or gains 
accrue or arise, is to quote the words of Sir 
George Rankin in the case of Commissioner of 
Income-tax, Madras v. S. L. Mathias, report¬ 
ed in 66 I. A. 23 : (A. I. R. (26) 1939 P. O. l) : 

*'The buBlnefla operations cannot be arbitrarily out 
into two portions but must be regarded ae a whole." 

Notwithstanding those observations, however, 
which seems to be the ratio of the decision, his 
Lordship had to concede that the fact that the 
commodities were purchased at a particular 
place was not without its significance. In mak. 
ing this concession, his Lordship observed: 

“On the other hand, upon the question whether profits 
and gains accrued or arose in British India, it may be 
that the fact that the cofiee was grown in Mysore is by 
no means to be disregarded notwithstanding that it 
was sold in BritUh India, especially if it be true that 
it was sold without further process of a manufacturing 
character. For the moment, it is enough to say that it 
may be so, without examining the matter and without 

prejudioe to either view.that is unneoeasary 

to determine whether the income in question accrued 
or arose within or without British India. 

[ 16 ] The case of Commissioners of Taxation 
V. Kirk, (1900) A. o. 688 : (69 L. J. P. o. 87), may 
prove nob an inappropriate precedent in tbe 
particular facts of some oases of buying and 
selling. In this connection, it may be noticed 
that the object of the Legislature in effecting 
certain changes in 3. 42. particularly insertion of 
sub-s. (3) of the section by the Amendment Act 
of 1939, is not without significance. In none of 
the rulings discussed at the Bar, the significance 
of the legislative change has been discussed. To 
my mind, it appears that reading aub-sa. (i) and 
(s) of 8. 42, together, it would be difficult to rule 
out the operation of buying as irrelevant in 
determining the question whether any part of 
the income accrues or arises at the place of buy¬ 
ing. Sub-section (1) would create liability to 
assessment as income in British India in respect 
of incomes earned outside British India on 
account of any business connexion therein. Side 
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by side, sub-s. (3) in very flexible and wide 
terms makes tbe same apportionalable between the 
different places in or through which some opera¬ 
tions of a business are carried out. In tbe case 
of a business of buying and selling, it cannot be 
predicated, always, with any amount of definite¬ 
ness, that all operations thereof are carried out 
at the place of sale. The sub-section is worded 
in a manner so as to widen its incidence in the 
matter of apportionment of the income by ex- 
pressing its meaning in the negative form, such 
as, “a business of which all the operations are! 
not carried out in British India”. Where pur¬ 
chase takes place outside British India and sale 
inside, does not the case come within the purview 
of the sub-section as all the operations of tbe 
business are not carried out in British India? 
This sub-section can be construed as a definition 
section of the meaning of the words "accrue or 
arise” in British India whenever used in refer- 
ence to ‘ a business of which all the operations 
are not carried out in British India”. Mr. 
Fatnaik wanted to argue that on account of 
acquisition of monopoly right of purchasing 
hides, skins and bones etc., he bad acquired 
special privilege in relation to his right of pur¬ 
chase in tbe States which must have contributed 
largely to the income actuaUy earned. It can be 
envisaged that tbe purchase of raw skins can in 
certain circumstances be paralleled to the extrac¬ 
tion of ores and bringing them into merchant¬ 
able condition in New South Wales Case, (1900) 
A. c. 588 : (69 L. J. P. C. 87). According to the 
custom of the country, carcasses of animals are 
thrown into jungle and out of the way places 
without skinning. The work of collecting skins 
from such abandoned carcasses is limited to tbe 
class of untouchables to collect them not without 
some diflioujties. The bones and horns are sel¬ 
dom found stored either in heaps or in appreci¬ 
able quantity in any particular place. By 
employment of special agents of a particular 
class of people, they are collected from over a 
wide field scattered as they lie. The monopolist 
has to pay sometimes in advance by way of 
encouraging the people to go about the country 
and collect the commodities sometimes after 
unearthing them. These operations with addition 
of certain others, however minor, in order to bring 
them into merchantable condition cannot be dis¬ 
regarded as unconnected with tbe o|:teration of 
buying. Buying operations cannot be, without 
difficulty, held as no part of tbe operations of the 
business or trade of eelling skins, bides, bones and 
horns etc. 

[16] Led by these considerations, I have taken 
care to add as much so that our answers to the 
questions submitted may not be considered as 
laying down an absolute pcoposition of law 
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applicable to call cases of baying and selling 
under all circumstances. Wbat we say here is 
without prejudice to any other view that may be 
taken on the particular facts of a case. The 
questions put to us are limited by the words 
"in the circumstances of the case and on the 
findings of the Tribunal”. As the contention had 
never been raised before the Income-tax OflBcer 
we do not know the nature and extent of the 
operations that were carried out in the States 
for the purpose of buying. According to the 
authorities cited by my learned brother, the 
mere act of buying may in certain cases, as in 
the present one, be so negligible a part of the 
operation of the business as not to make any 
appreciable difference in apportionment of the 
amount that accrued or arose in British India. 

[17] I believe in the truism that actual cir. 

oumstances are of more weight in law cases, as 

in politics, than abstract theories, however con. 

formable to the demands of reason these latter 

♦ 

might be. 

v.B.B. Reference answered. 


A. I. R. (38) 1949 Orissa 64 [G, N. IT,] 
Ray C. J. and Panigrahi J. 

Pitambar Mohapatra — Defendant — 
Petitioner v. Lakshmidkar Mohapatra, Plain- 
tiff and others, Defendants—Opposite Party, 

Civil Revn. No. Ill ot 1947, Decided on 24th Febru¬ 
ary 1949,'from decision ol Dist. Judge, Cuttack, D/- 
lltb April 1947. 

(a) Civil P. C. (1908). O. 8, R. 3 — Specific denial 
—Meaning — Allegations in plaint constituting 
cause of action should be specifically denied. 

The procedure laid down in the Code requires that 
clear and specific allegations in the plaint which con* 
stitute the cause of action for the suit should be epeot* 
fioally denied. Specific denial undoubtedly means denial 
ol the specific allegation ol the facts as such. [Para 4] 

Where in reply to the allegation in the plaint that 
the cause of action arose on payment by the defendant 
of certain amount towards interest on a particolar 
date, the denial in the written statement was '*the 
statements in paras 1, 2 and 3 are not accepted by the 
defendant to be true and the plaintifi is put to proof 
thereof and that the claim was barred by limitation : 

Held, that tbe denial was not specifio. [Paras 4, SJ 

Annotation : ('44'Com.) C. P. C., 0. 8, B. 8, N. 1. 

(b) Limitation Act (1908), S. 20 — Suit on hand* 
note instituted in 1942 — Payment of interest on 
21-10-1941 relied on for limitation — Effect of 
amendment by Act XVI [16] of 1942 — Distinction 
between remedy and substantive right — Law 
applicable is S. 20 as amended — Plaintiff need not 
prove payment of interest *as such.* 

In a suit for recovery of loan on the basis of a band* 
note executed on 25th October 1938 instituted in 1942, a 
payment ol interest on 21&t October 1941 was relied on 
to save limitation. It was contended that the payment 
towards intereet as such was not proved as was required 
by S. 20 before its amendment by Act XVI [16] of 1942 
asd as the claim wa^ barred by limitation by the time 
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the amendment of S. 20 came into force, tbe plaintiff 
could not avail himself of the amended seotion : 

Held,{\) that tbe fundamental principle that the law 
cf limitation applicable to a suit is the law prevailing at 
the time of its institutioQ Is subject to the exception 
that its applicability will not operate so as to revive a 
right that has been extinguished on account of tbe pie* 
existing lawof limitation : 35 All. 227.(P.G.) and A.I B. 
(9) 1922 P. C. 187, Expl. [Para 8) 

(ii) that S. 20 as amended by Act XVI [16] ol 
1942 could be applied to the case as S. 26, liimitation 
Act, which extinguiihes right to recover immovable 
property if the remedy to recover the same becomes 
barred by lapse of lime, did not apply to other righte 
aud henoe even though- the remedy to recover the debt 
under tbe handnote might have been barred by limita* 
tiOQ at the time when the Amending Act came into 
force, tbe right to recover tbe debt was in existence. In 
that sense no question of revival of an extinguished 
tight arose by applying the amended section to the case. 

[Para 9] 

(iii) that, it could not be said on faota of tbe case 
that prima /acts the hand-note in suit had become 
barred by tbe time tbe Amending Act came into force. 
In order to avail himself of tbe plea that tbe right bad 
become barred irretrievably beyond revival, the defen¬ 
dant should have taken up tbe defence and should 
have establiabod the same after which the plaintiff 
might have been required to meet it. Tbe defendant 
not having taken tbe plea and tbe law governing the 
present suit being tbe one that prevailed at tbe time of 
its institution and that law requiring no descrlmination 
as to whether any payment was made towards principal 
or towards intsrest as such, it could not be said that 
tbe plaintiff's evidence left a lacuna so as to render 
him remedyless on account of it A. 1. R. (27) 1940 
P.C. 63 and A. I. R. (22) 1935 All. 946 (F.B.), Rel on. 

[Para 12] 

Annotation : (’42-Com.) Lim. Act, Preamble, N. 16. 

(’46 Man.) Lim. Act, S. 20, N. 2. 

P. C, Chatlerji — for Petitioner. 

L. K. Das Gupta — for Opposite Party. 

Ray C. J. — This arises out o£ a petition by 
the defendant in a suit for recovery of loan due 
upon a handnote, executed hy defendant 1, for 
a sum of Hs. 76 including tbe interest due thereon. 
Tbe original creditor was one Baisbnab Cbaran 
Mohapatra since dead. His son and father left 
behind are respectively defendants 3 and 4 (pro 
forma). Defendant 2 is tbe nephew of defen- 
dant 1 and is sought to be made liable, the debt 
being a family debt. The plaintiff comes to sue 
by virtue of an assignment of certain debts that 
belonged to Baisbnab Charan including the pre¬ 
sent one effected by a deed of assignment exe¬ 
cuted on behalf of the legal heirs of Baisbnab as 
well as the Karta of the then existing family, 
namely, defendant 4 (father of Baisbnab). The 
defendants contest the suit on two grounds: (i) 
that the assignment does not bind the interest 
of Baishnab’s widow who must have acquired 
an interest on the death of her husband in the 
property as she on her own account was not a 
party to tbe assignment; and (ii) that the debt 
is barred by limitation in as much as the pay¬ 
ment of RB. 26 relied upon to save limitation 
does not appear to have been made towards 
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interest as snob within the meaning of S. 20, 
Limitation Act, as it then stood. The substance 
of this contention is that the amended 8 .20 
which obliterates all distinctions between pay¬ 
ment towards interest as such or payment 
towards principal, will not avail to the plaintiff 
inasmuch as by the time the amended section 
came into force in March 1942, the suit pronote 
bad been barred by limitation. 


[2] The learned District Judge held it as a 
fact relying upon the pleadings between the 
parties that the aforesaid sum of Rs. 26 had been 
paid and appropriated towards interest. He says 
that the plaint contains an averment to this 
effect and the same was not denied in the 
written statement. In this view, he came to the 
conclusion that, even considered in the terms of 
S. 20 , as it stood before the amending Act xvi 
[16] of 1942, the suit should be in time. 


[3] Mr. P. 0. Chatterji, for the petitioner, 
contends that the learned District Judge is in 
error in construing the pleadings of the parties 
in the manner he has done. It is, therefore, 
necessary to advert to the pleadings in order to 
come to the conclusion as to whether these facts 
shall be assumed to have been admitted for the 
purpose of the suit. 


[ 4 ] In para. 2 of the plaint, it has been very 
clearly averred that defendant l made a pay¬ 
ment of Bs. 26 towards interest on the date 
mentioned below, that is, 2iBt October 1941. In 
para. 6 in setting out the cause of action for the 
suit, it has been stated that the cause of action 
for the. suit arose on the date the loan was 
advanced and handnote was executtd, that is, 
26th October 1938 and on the date when the pay- 
ment of Rs. 25 was made, that is, on 2l8t October 
194li within the jurisdiction of this Court. The 
procedure laid down in the Code requires that 
clear and specific allegations in the plaint 
which constitute the cause of action for the suit 
should be specifically denied. Specific denial un. 
doubtedly means denial of the specific allegation 
of the facts as such. The written statement pro- 
ceeds to deny the allegations in the plaint in 

the following terms: 

"The Blatemenla in paras. 1, 2 and 3 are not accepted 
by the defendant to be true and the plaintiff is put to 
proof thereof.” 

[6] This denial will have to bo read with the 
plea of limitation raised in para. 3 of the written 
statement which is to the effect^ that the 
tiff’s claim is barred by limitation. I do not 

consider the denial to be speoido. Mere raising 

the plea of limitation without anything more 
should mean that the plaint aff constituted is 
barred by limitation. It has to be borne in 
mind that defendant 1 was himself the payer of 


the .sum of RS. 25. It was for him to assert in 
bis written statement that the payment was not 
towards interest. Under the circumstances, the 
plaintiff cannot be put to proof whether the 
payment was made towards interest or not. On 
the contrary, for the purpose of this case, it has 
to be assumed independently of what the fact is, 
that defendant 1 made the payment of Rs. 25 
towards interest on 2]8t October 1941. 

[6] Mr. Chatterji is correct in bis contention 
that there is nothing about appropriation as 
assumed by the learned District Judge in his 
judgment in the averments of the plaint ; but 
that does not detract from the plaintiff’s case. 
Either of the two alternatives will do to give a 
fresh start of limitation, that is, either appro¬ 
priation by the creditor or expression of inten¬ 
tion by the debtor. The plaintiff alleges that the 
debtor pays towards interest and, if that be so, 
he must be deemed to have appropriated towards 
the same account, in the absence of anything to 
the contrary. 

[7] Mr. Chatterji, however, complains that in 
the evidence at the hearing, it was not stated by 
the witnesses proving the payment that it was 
towards interest. That may be so, but in view 
of the law of limitation then prevailing on 
account of the amending Act of 1942 (act XVI 
[16] of 1942 ) such a proof was not necessary. 
Out of this he raises the contention that if the 
suit was barred by limitation at the time the 
Amending Act came into force, it could not be 
revived as there was nothing in the Act which 
could give it a retrospective operation. He, how- 
ever, contends in furtherance of this submission 
that the act of payment towards interest as 
such or the act of appropriation must have taken 
place either at the time the payment was made 
or within the prescribed period of limitation but 
not after. This contention is substantially true, 
but it does not arise in the facts of this cMe 
inasmuch as it is not stated that the appropria¬ 
tion was made for the first time in the plaint. 
On the contrary, as I have shown, the plaint 
avers that the payment towards interest was 
made on 2l9t October 1941. It is not urged, and 
that rightly, that it is not open to the plaintiff to 
prov 0 payniont of int6r88t afl such by eyidenc© 
apart from the endorsement accompanying the 
payment. The endorsement was not indicative 
that the payment was towards interest or pn^ 
oipal, but it was open always to the plaintiff 
(creditor) to prove that the payment was to¬ 
wards interest though not so expressly stated in 
the endorsement. The proviso that requires the 
endorsement to be made in order to save limi¬ 
tation does not require that the endorsement 
should be the only conveyancer of the fact of 
payment towards interest as such, but the seo* 
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tioD in its pre-amended form requires that the 
payment towards interest should be as such. 

[8] In view of his contention it has to be 
shortly examined whether S. 20, Lim. Act, as 
it stood before the amendment, would govern 
the present suit or the later Act. There is no 
doubt that there is some condicb of views in 
the Courts in India, but tested in the light of a 
few fundamental principles, there does not seem 
to be any difficulty in coming to the right 
solution of the controversy. It is settled as 
laid down by their Lordships of the Judicial 
Committee in the case of Lala Soni Bam v. 
Kanhaiya Lai and others^ 40 I. A. 74 at p. 82: 
(35 ALL. 227 P. 0 ) that the law of limitation as 
a branch of adjective law applicable to a suit 
should be the law in force at the time of its 
institution. The case of Sachindra Nath Roy 
and others v. Maharaj Bahadur Singh and 
others, 48 I. A. 835 : (a. I. R. (9) 1922 P. 0.'l87) 
is relied upon as apparently in conflict with 
this principle; but on a close examination of the 
two authorities there does not appear to be any 
conflict. The fundamental principle that the law 
of limitation applicable to a suit is the law pre¬ 
vailing at the time of its institution is subject 
to this exception that its applicability will not 
operate so as to revive a right that has been 
extinguished on account of the pro existing law 
of limitation. The case of Sachindra Nath Roy 
V. Maharaj Bahadur Singh, 48 I. A. 835 : 
(A. I. B. (9) 1922 p. 0. 187) was One of the latter 
kind. That was the case of a decree which 
admittedly had become barred under the pro¬ 
visions of the Limitation Act, 1877, Soh. il, 
Art, 179, before or by the time the Limitation 
Act, 1908 came into existence. The question 
arose whether any payment made towards that 
decree about 13 months after the later Act of 
Limitation came into force would be a valid 
payment towards the decree as distinguished 
from voluntary payment. Their Lordships of 
the Privy Council held that the decree bad 
become unenforceable long before the Act of 
1908 came into force and could not be revived. 
It was not a case of pending execution and 
their Lordships had not considered whether to 
such a ponding execution the law of limitation 
applicable was the one that was prevailing at 
the time of the flling of the execution petition 
or the law as prevalent at the time the decree 
was passed. Besides, as rightly pointed out by 
my learned brother in the course of argument, 
that in the law, as it then stood, the debt did 
not include a judgment-debt. Therefore, a dis¬ 
tinction between enforceability of the decree and 
existence or otherwise of the debt due under it 
was not available. In whichever case the view 
has been taken that the law of limitation pre- 
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vailing at the date of the suit would apply, it 
has been the view that the remedy might have 
been lost by the time the later Act came into 
force, but the debt was existing. This distinc¬ 
tion between the two, namely, the remedy and 
the substantive right, was not available in the 
circumstances of the case before their Lordships 
of the Privy Council. 

[9] It is clear from the provisions of the 
Limitation Act that under s. 28 of the Act, 
right to immovable property is extinguished if 
the remedy to recover the same becomes barred 
by lapse of time, but this does not apply to 
other rights. Therefore, the distinction between 
remedy and right is applicable to a case as the 
present one. From various provisions of the 
Contract Act it is clear that a barred debt is for 
all purposes an existing debt which forms good 
consideration for a contract and which entitled 
a creditor to appropriate certain payments made 
by a debtor towards such a barred debt {vide 
S. 61, Contract Act). In this view the debt under 
the handnote was in existence at the time the 
Amending Act came into force and no question 
of revival of an extinguished right does arise 
and in that sense in applying the present S. 20 
of the Act we do not give any retrospective 
operation. 

[10] Secondly, in the facts of this case Mr. 
P. C. Chatterji could not maintain the position 
if it could be predicated with all certainty that 
this suit based upon a cause of action arising 
from the facts then available bad become barred. 
It has been decided by their Lordships of the 
Privy Council in the case of Rama Saha v. 
Lal[Ghand, A. I. R. (27) 1940 P. G. 63 ; (I. L. B. 
(1940) Kar. p. 0. 134) that the fact of payment 
towards interest or principal can be ascertained 
and adjudicated upon independently of the en¬ 
dorsement. In this connexion the following 
passage is worthwhile quoting : 

“Their Lordships cannot accept the contention of 
the learned counsel for the respondent that appro* 
priation by the creditor can have no effect nnder the 
section as it now stands or that the character of the 
payment must neoesearUy be determined at the time 
when the payment is made. Stress was laid on the 
change in the proviso from ‘the fact of payment ap* 
pears’ to ‘an acknowledgment of the payment appears’, 
but neither expression affords, in their Lordships 
opinion, any ground for holding that the character 
of the payment, as intended to go towards interest or 
towards principal, most appear by the writing, still 
less that it must be ascertainable or ascertained at the 
date of payment.” 

[u] Their Lordshipa had approved of the 
correctoiess of the decision in the majority view 
in the Full Bench case of Allahabad High Court 
reported in Udeypal Singh v. Lakshmi Chandt 
68 ALL. 261 : (A. I. R. (22) 1935 ALL. 946 
F.B.). 
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[19] Keeping this in Tiew, the position is that 
until it was thrashed out in a suit on the oon* 
test raised by the defendant it could not be said 
that prima jacie the suit pronote had become 
barred by March 1943 when the amending S. 20 
came into force. If the later Act governed the 
suit as it was instituted after it came into force 
the plaintiff was not under the necessity to 
prove that the payment was towards interest as 
Isucb. In order to avail himself of the plea that the 
'right had become barred irretrievably beyond 
revival, the defendant should have taken up the 
defence and should have established the same 
after which the plaintiff might have been re. 
quired to meet it. The defendant not having 
taken the plea and the law governing the present 
suit being the one that prevailed at the time of 
lits institution and that law requiring no dis. 
'crimination as to whether any payment was 
!made towards principal or towards interest as 
isucb it cannot be said that the plaintiff’s evi- 
'dence left a lacuna so as to render him remedy- 
I less on account of it. As for the validity of the 
assignment, it is clear that Baishnab’s widow 
did join it, and the plea is not available to de. 
fondant 1. 

[IS] In the result, I hold that the plaintiff’s 
suit has been rightly decreed, the judgment of 
the learned lower appellate Court is upheld and 
the civil revision is dismissed with costs, 

Paniirahi J-—I agree, 

D.B.B, Revision petition dismissed. 

A. I. B. (36) 19i9 Orissa 87 [C. N. 18.] 
Ray 0. J. AND Narasimham J, 

Gurubaru Praja and another—Appellants 
V. The King. 

Criminal Appeal No. 16 of 1948, Decided on 20tb 
October 1948, from jodgment of Seseioos Judge, 
Bhawani Patna, Kalahandi Stale, D/* 4tb July 1947. 

(a) Evidence Act (1872), S. 27 — Joint informa¬ 
tion by accused leading to discovery — Evidence 
not clear as to who made crucial statement first— 
Statement is Inadmissible as against any of the 
accused. 

If, in consequence of an information given by one of 
the eeveral accused persons, the iDoriminating material 
la discovered, it does not remain to be discovered 
within the meaning of S. 27, in oonaequence of any 
subsequent information given by any other. That 
would amount to discovery of a thing alreidy dis¬ 
covered. Taken in this sense, the word ’discovery will 
lose Its meaning. [Para 7] 

Hence where as a result of joint information of the 
accused persons, the dead body of the deceased is dis¬ 
covered but the evidence is not clear as to who gave 
the information first and who next, then it cannot be 
said that either of the accused made the crucial state¬ 
ment which led to the discovery and therefore the joint 
statement would not bo admissible in evidence to 
establish the guilt of the accused: A. I. B. (29) 1942 


Mad. 632 and A. I. B. (19) 1932 Cal. 297. Rel. on\ 
A.T.B. (16) 1929 Lab. 665, Doubted and Dieting. 

[Para 7] 

Annotation: ('46*Man.) Evidence Act, S 27 N 10. 

(b) Criminal P. C. (1898), S. 164 — Record of 
confessions — Mode of—Principles to be borne in 
mind by Magistrates stated—Non-compHance with 
S. 164 goes to root of Magistrate's jurisdiction and 
reduces statement to nullity. 

In recording confessions the Magistrate should bear 
in mind the following principles of law: 

(i) Full and adequate compliance with the provisions 
of S. 164, Criminal P. 0,, U imperative and its non- 
compUance goes to the root of the Magistrate’s juris-* 
diction to record and reduces the statement recorded 
by him to a nullity. 

(ii) Such compliance mnst not be undertaken in the 
spirit of being done as a matter of form but as a matter 
of essence. 

(iii) Every enquiry must be made from the accused 
as to the custody from which he was produced and as 
to the custody to which he was to be consigned and 
the treatment that he bad been receiving in such 
custody in order to ensure that there is no scope for 
doubt of any sort of extraneous influence proceeding 
from a source interested in the prosecution still lurk¬ 
ing in the accused’s mind; in case the Magistrate dis¬ 
covers on such enquiry that there is ground for such 
Bupposition be should give the accused eufticient time 
for reflection before be is asked to make h s statement 
and should assure himself that during this time of 
reflection, be is completely out of the police innuenco. 

(iv) Besides the warning specifically provided for in 
the first part of sub-s. (3) of 8. 164, namely, that the 
accused is not bound to make a statement and that if 
he makes one it may be used against him as evidence 
in relation to his complicity in the oScnce at the trial, 
that is to follow, he should also, in plain terms, be 
assured of protection from any sort of apprehended 
torture or pressure from socb extraneons agents as the 
police or the like in case he declines to make a state¬ 
ment. 

(v) He should particularly be asked the reason why 
be Is going to make a statement which would surely 
go against his self-interest In course of the trial and he 
should further be told, in order to remove any lurking 
suspicion in his mind, that even if he contrives subse¬ 
quently to retract the confession, it will be evidence 

• against him still. 

(vi) The Magistrate who is entrusted with the duty 
of recording confession of an accused coming from 
police custody or jail custody must appreciate his 
function in that behalf as one of a judicial officer and 
that he must apply his judicial mind to the task of 
ascertaining that the statement he is going to make is 
of his own acoord and not on account of any influence 
on him. That is what is the meaning of voluntary 
statement within the proviiion of the section. 

(vli) Lastly, he should also consider It expedient 
that satisfaction of his conscience as to the voluntary 
obaracter of the statement Is not the only act to be 
achieved by him bat he should leave such materials on 
record in proof of complianca with the imperative 
requirements of the section as would satisfy the ^urt 
that sits on judgment in the case that the oonfeaslonal 
statement was made voluntarily. In short, the pwj‘' 
Sion of the statute must be complied with both in letter 

and spirit. 

Annotation: (’49-Com.) Orimlnal P. 0., S 164 N 11, 
13, 14, 16 and 17. 

(c) Criminal P. C. (1898). Ss. 364 and 533- 
ConlcBsional statement before committing Magis¬ 
trate’s Court—Accused not retracting his conies- 
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Sion either before committing Magistrate or before 
Sessions Court — Statement of accused under 
S. 364 not read out nor explained to him by either 
Court—Statement is inadmissible in evidence. 

[Para 9] 

Annotation; {’46 Com.) Criminal P. C,, S 364 N 4, 

S 533 N 8 and 12. 

Q. B. Mohanly — for Appel'.antg. 

Government Advocate — for the Crown. 

Ray C. J. _The appellants have been con¬ 

victed of murder and sentenced to transporta¬ 
tion for life. The deceased Godra Jani is to 
certain extent a relation of the appellants hav¬ 
ing married their mother, the first informant, 
after she was divorced by their father, Dalima 
Praja, who, it is said, is still alive. It is sug- 
gested by the prosecution that the appellants 
felt aggrieved that the deceased Godra Jani had 
kept their mother as a wife. Besides there were 
certain other reasons, such as, Godra Jani ha^ng 
practised witchcraft and having thereby killed 
one of the brothers of the appeUanta which 
caused certain animosity against him. On the 
date of occurrence (8th July 1946), the appel¬ 
lants, Godra Jani, P. ws. 2, 3t 4, 6, 10,11,12 and 
several other persons about 10 to 20 in number 
had gone to cremate the dead body of one Biting 
Kondhuni, appellants’ father’s elder sister. The 
cremation was over some time in the morning. 
As customary, the entire party proceeded to a 
liquor shop for having a drink. The shop is in 
village Khamarpadar on the side of river Indra- 
vati. The road to village Indravati is crossed 
by the said river. They had their drink and as 
it appears from the evidence adduced for the 
prosecution, they all became heavily drunk. 
After finishing their drinking, they came back 
home. On the way there ensued an altercation 
between the accused Turkul and Godra Jani, 
deceased. Turkul accused him of having kept bis 
mother as a wife and having exercised witchcraft 
on his deceased brother and the child. Godra 
took this insinuation to heart and gave a slap to 
Turkul on which scuffle ensued. Godra somehow 
or other extracted himself from the grip of 
Turkul and fled into the nearby jangle. He was 
chased by the appellants. It is said, inside the 
jungle he was done to death and his dead body 
was thrown into the river Indravati. This is 
the short story about the occurrence. These facts, 
however, are not to be found in the first mfor- 
mation report, lodged by the deceased s widow, 
Balmnndi Prajani, though the report was made 
on the. next day (9th July 1946) at 2 P. M. at the 
police station, which is 6 miles away from the 
place of occurrence. The facta, so far known to the 
first informant, were that her husband and the 
party went to have a drink at the liquor shop on 
the morning of 8th July 1946 and in the 
evening of that day all except her husband re¬ 


turned home. On querry, she could not get 
any information as to the whereabouts of her 
husband on which she, in company with certain 
other persODS, amongst whom this is worth 
mentioning were Gurubaru Praja, the first ap¬ 
pellant. and Bire Gomtia, p. w. 6 uterine brother 
of the deceased, Godra Jani. The only search 
that they made that evening was at the liquor 
shop where they were informed that all those 
who had come to drink had returned. Next day 
before lodging the report with the police, there 
was another search. In this seaoh, besides the 
persons already named, second appellant, Turkul 
Praja, also joined. In course of this search they 
came upon the place of occurrence, where they 
found some stones containing blood-like stains 
and some foot-prints leading to the river and 
nothing more. On this the first information 
report was lodged in which, as is expected on the 
facts of this case, nobody was named as accused 
but a suggestion was made as to the probable 
Suspects in connection with the crime. The 
following is the passage which can be quoted in 
this connection: 

“Dali Parja of village Chirkolgoda wag my baaband, 
I ran away from him and 1 am living with Godra. 
I suspect that Dalimo Praja killed him with the help 
of his men. None except him killed him. Hence I 
lodge this report.” 

It is to be noted that in her evidence in Court, 
she went back upon her statement that she had 
run away from her former husband and had 
been living with Godra and as snch she had 
been divorced from Dalimo. In all probability, 
the statement in the first information report is 
the correct version to be accepted as other- 
wise there would be no animosity left in Dalimo 

and his sons against Godra. 

[2] A literate constable recorded the first 
information report in the absence of the officer- 
in.charge of the police station and the head 
constable as weU. It is he who visited the spot 
that day and collected inhabitants of the plaw 
on the loth morning. In course of that day, he 
discovered the dead body from the being 
led to the place on account of certain informa¬ 
tion received from the appellante and in conse- 
quence of their pointing out a place where the 
dead body is said to have been thrown. He sent 
the dead body to the doctor for post mortem 
examination according to whose opinion the 
death must have been caused by very severe 
injuries inflicted on the head of the deceased. 
I shall deal with the report of the post mortem 
examination in more detail presently. He ^ 
found Biri Gountia, deceased’s brother, to have 
certain injuries .on the nose and sent him for 
medical examination. The Sub-Inspector came 
to the spot towards evening of lOth and took 
over charge. In course of his investigation, he 
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examined a number o£ witnesses including 
p. ws. 9, 3 and 4, who deposed to have seen the 
occurrence. He produced the accused persons 
before the Magistrate for recording their con¬ 
fessions. 

[ 3 ] Ultimately the prisoners were tried in the 
Gourb of Sessions and have been convicted and 
sentenced as above. 

[ 4 ] The evidence against the accused persons 
can be classified into three classes, namely, (i) 
their statements admitting their guilt to the 
police while in police custody in consequence 
•whereof the dead body of the deceased was re¬ 
covered from under the water of river, Indra- 
vati; (ii) the confessional statement of Turkul 
in which he admits to have murdered the de. 
ceased and to have thrown his body into the 
river, and the statement of Gurubaru in which 
he admits having thrown the corpse into the 
river along with his brother, Turkul, but does 
not take any share in the crime of murder; and 
lastly (iii) the direct evidence of the eye-witnes¬ 
ses, namely, P. Ws. 9, 3 and 4. 

[63 Mr. G. B. Mohanty, in his very careful 
arguments, has taken excei^tion to the admissi¬ 
bility of the statements made to the police and 
the confessional statements as recorded by the 
Magistrate. With regard to the direct evidence, 
his criticisms are that the witnesses are not 
reliable and even if their evidence, as recorded, 
is accepted, it does nob go to the full length of 
.establishing the gnilt of the accused persons. 

[6l As regards the statements leading to dis¬ 
covery, the evidence is that of the police con¬ 
stable and of the witnesses, P. ws. 10 and 11. 
The constable is P. W 7, Hrishikeah Patnaik. 

His evidence on the point at issue is : 

“I questioned the accused persona as wbatdid you do 
^ith the dead body. Upon this the accused persons told 
'we threw away the dead body in the river and pointed 

out the place.*’ 

P W 10 sftys • 

■‘Turkul and Gurubaru then told ‘we tbreiy the dead 
body in the river and pointed out the P'®®® 
Blkram (P W. 9), one Gurobarn, who is etnee dead, 
and Khuja entered into the water and eearohed for the 
dead body and found U*/ 

[ He, however, in cross-examination, said that the 
' accused persons did not make the statement, 
but in answer to Court’s question, said that they 
showed the place from where the dead body of 
Godra was found out. P, W. ll corroborates the 
evidence of the constable and further adds that 
the accused persons pointed out the place from 
where the dead body was discovered. Mr. 
Mohanty argues that this joint statement is not 
admissible under 8. 27, as it is not definite as to 
whose statement it was which led to the dis. 
covery. In support of his contention, he has 
invited our attention to several decisions, namely, 
1949 Orl03a/96,10 & 11a 


Fakira v. Emperor^ A. I. R. (IG) 1929 Lah, 666: 
(30 Cr. L. J. 639); In re Mahbooh, A. i. R. (29) 
1942 Mad. 532 (l) : (43 Cr. L. J. 772) and Durlav 
Namasudra v. Emperor, 59 cal. 1040 : (a.i.r. 
(19) 1932 cal. 297 : 33 Cr. L. J. 546). So far as 
the joint statements are concerned, Faqira and 
others v. Emperor, A. I- R. (16) 1929 Lah. 665 : 
(30 Cr. L. J. 639) is not an authority. It was not 
a case of joint statement but it was a case of 
joint pointing out. The ratio of this decision is 
contained in the following passage : 

“It has been frequently pointed out by Ibis Court 
that these joint discoveries are not admissible at all 
against any of the accused unless it can be shown who 
first made the discovery. If S. 27 is to be used then 
since the information has been supplied by the first 
person to tho police subsequent pieces of information 
are not informations leading to any discovery. ... It is 
impossible in this ease to say who pointed out, or what 
exactly was the gesture employed by which the accused 
can be fastened with the conduct relevant to the facts 
in issue. There is a vague statement that all theaccused 
pointed out the place, but I do not think that this evi¬ 
dence can be used against any of the accused at all.” 

It appears from this that the question of joint 
statement was not before his Lordship and any 
observation in relation to that must be taken to 
be obiter dicta. Tho case of Dnrlava Nama. 
sudra v. Emperor, reported in 69 Oal. 1040 : 
(A.I.R. (19) 1932 cal. 297), is a case in point, 
where just, as it is here, the evidence of Sub- 

Inspector was to the following effect : 

“On the forenoon of 13th July 1930, I proceeded to 
Abdua tank with tbo accused Durlava, Kola, Kama and 
Abbay and certain other witnesses. I went to that tank 
in consequence of the information to me bn all 

the four accused named ahnve that the dead bidi/ of 
liax Namasudra was concealed in the tank with stones 
tied to if.” 

With reference to the admissibility of this evi¬ 
dence, his Lordship 0. 0. Ghose J. said : 

' Now, apart from tbo question whether those persons 
were in the custody of the police, it is quite clear that 
the statements of the persons other than tbo first per¬ 
son who made the statement cannot be used in evidence. 
The statement made by the first individual under 
S. 27 and in the ciroumstances described therein may 
be treated as ovidenco against him ; but it is not allow¬ 
able, nnder the provisions of law, to treat the evidence 
of other persons who may have made statements of the 
description referred to in S. 27 as evidence admissible 
under the provisions of that eoction.” 

[ 7 ] As pointed out by my learned brother in 
course of the argument, a thing cannot be dis¬ 
covered several times. If, in consequence of an 
information, given by one of the several accused 
persons, the incriminating material is discovered, 
it does not remain to be discovered within the 
meaning of 8. 27, Evidence Act, in consequence 
of any subsequent information, given by an. 
other. That would amount to discovery of a 
thing already discovered. Taken in this sense 
the word ' discovery ' will lose its meaning. 
Apart from the question of principle, the evi¬ 
dence is not clear as to who gave the informa. 
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tion first ancl 'who nsxt. Had it been known, we 
could have held the statement, made first by 
one of the two acoused persons, as admissible 
in evidence against him; but the evidence is too 
vague to lead us to any conclusion as to which 
of the accused persons made the statement in 
consequence 'whereof the dead body was dis¬ 
covered first. The next case relied upon is that 
of In re She\k Mahahooh-accused, reported in 
A. I. R. (29) 1942 Mad. 632 (l) : (43 Cr. L. J. 772), 
wherein it is said, if the police discovered the 
whereabouts of the stolen article from the state¬ 
ment of one accused then the statements of other 
accused would not be admissible because they 
did not lead to any discovery. The reason, 
given by his Lordship, is just the same as was 
pointed out by my learned brother. With refer¬ 
ence to the facts of that particular case Hor- 


will J. said : 

“Since there was no evidenee that Uie accosed 4 
made the crucial statement, ot that he led the police to 
the place where the stolen articles were found, ho should 
be given the benefit of the doubt and acquitted. 


These reasonings can be employed in this parti- 
cular case to each one of the accused by saying 
that there is no evidence to show that either 
Gurubaru or Torkul made the crucial statement 
Iwhich led to the discovery, the evidence relating 
to its being very vague. Next remains the ques¬ 
tion whether the evidence of P. W. 10 that both 
the accused persons pointed out the place from 
where the dead body was recovered is admissible 
and can be acted upon. The decision of the 
Lahore case is against this view, I should, how¬ 
ever, for the present, reserve my opinion about it. 
I do not share the view of the learned Judge who 
decided the Lahore case, but as the point does 
not arise for consideration, it need not be decided. 


P. W. 10*8 evidence cannot be safely relied upon 
as he was a hostile witness before the Commit¬ 
ting Magistrate and in the Court of the Sessions 
too. In the result, the joint statement and the 


joint pointing out, as they are in this particular 
case, cannot be held admissible in evidence to 
establish the guilt of the prisoners. 

' [8] With regard to the confessional statements 

referred to above, the objection of Mr. Mohanty 
is that the method of questioning of the learned 
recording Magistrate did not disclose that the 
statements were made voluntarily. In this con¬ 
nexion too, he has referred to us several deci¬ 
sions of the Patna and other High Courts and 
that of the Privy Council. The leading case on 
the subject is that of Nazir Ahmed v. King 
Emperor, reported in 63 i. A. 873: (A. I. R. (23) 
1936 p. O. 269 : 87 Or. ii. J. 897). The Other <^es 
cited by him are, Emperor v. Jamuna Singh 
and others, a. I. B. (34) 1947 Pat. 806 ; (26 Pat. 
613) (a case to which I was a party), Emperor 


V. Kommoju Brahman, A. I. R. (27) 1940 Pat. 
163: (41 cr.ii.J. 533), Bagho Laya v. Emperor, 
18 or. L. J. 721 at p. 724 : (A. I. B. (4) 1917 Pat. 
322), Emperor v. Nazir and others, 66 AJjh. 91 
at p. 105: (A. I. B. (SO) 1933 ALL. 31 : 34 Or. L. J. 
489) and Punia Mallah and others v. Emperor, 
A. I. R (33) 1946 Pat. 169 : (48 Cr. L. J 80). I do 
not propose to deal with each one of the cases. 
All these cases go to establish not only that the 
requirements of 8. 164 are imperative but that 
the mere satisfaction of the recording Magistrate 
that the confession was made voluntarily is not 
enough but that both from his evidence as well 
as from what he has recorded in the form of 
questions to the accused and his answers, it 
should appear explicitly to the Judge, who has 
to consider the admissibility of the statement, 
that they were made voluntarily. In this case, 
Mr. Mohanty urges that the Magistrate, besides 
undergoing the barest minimum of the formali- 
ties, has not strained his nerve to put any ques¬ 
tion so as to make it clear that the accused was 
making the statement voluntarily. The omis¬ 
sions, as urged by Mr, Mohanty, are that he 
has not asked as to the previous custody from 
which the accused was produced before him for 
the purpose of making the statement; he has 
not asked as to why he was going to make state- 
ment disclosing his connexion with the crime 
and so forth. He also takes exception to the in¬ 
sufficiency of the memorandum. The memoran¬ 
dum has been statutorily provided for in the 
section. In the memorandum of the present 
case, the portion that has been added by the 
Amending Act of 1923 is absent. Wo do not 
know whether the Criminal Procedure Code 
Amendment of 1923 was extended to the Kala* 
handi State. But, however, if the Mag^trate 
put sufficient questions and made sufficient 
enquiries so as to show that he applied his mmd 
to elucidate the voluntary character of tne 
statement, it would not do to rule out the wn- 
fessional statement for mere omission, as pom^ 
ed above, in the endorsement. In order to 
satisfy ourselves as to the cogency of this argu¬ 
ment, we examined the record and we found 
that the accused persons were apprehended on 
10th July and were produced by the police be¬ 
fore the Sub-Divisional Magistrate for the pur- 
pose of recording their confessional statement 
on the 14 th and as circumstances would have i^ 
their statements could not be recorded till 80 th 
July 1946. During all this time (from 14th 
Both) the accused persons had never been re- 
manded to jail custody but were moving 
place to place in the custody of the police wb 
must have been connected with the 
tion of the case. When they were produced ^ 
fore the Magistrate who recorded the confession. 
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he gave them hoars’ time for reflection. After 
the record of the confession they were remanded 
to jail custody. Under the circumstances, we 
cannot imagine what should have been the 
Magistrate’s decision as to the time for reflec¬ 
tion had he ascertained that since their arrest, 
the accused persons had always been in the 
custody of the police. The object o£ the provi¬ 
sions of the Evidence Act which bear upon 
admissibility of confessional statements made 
to the police and which -^deolare admissible 
only such statements as are proved to be 
true by discovery of incriminating articles and 
the provisions of the Criminal Procedure Code 
aim at voluntary character of the statements 
and for that purpose to ensure making the 
|aooused person completely free from the influ¬ 
ence, if any, of the police on his mind which 
might have led him to make the confession. 
The observance of the safeguards is all the more 
necessary in a case where the accused retracts 
his confession. It has been pointed out over and 
over again that the Magistrates who have the 
task of recording confession should bear in mind 
that they have no jurisdiction to record until 
they satisfy themselves on making proper en- 
Quiries from the accused that he is making the 
statement voluntarily. In this connexion I 
should recommend the observation of Strwght 
A. 0. J. of Allahabad High Court as quoted m 
Emperor v. Nazir, 56 ALii. 91. at p. 106 : (a.I.B. 
(20) 1933 ALli. 31 *. 34 Or. L. J. 489). The Magis¬ 
trates sometimes think that they help the cause 
of tbe prosecution in the interest of justice in 

not probing too much into the 
before recording the confession. This is high 
time that they should now realise that by the 
perfunctory performance of their duties they 
mar the cause of the interest of justice. In the 
oiroumstances of the present case, we are not 
satisfied that the confessional statements of the 
accused persons as recorded under 8.164, Cri¬ 
minal P. C.. are admissible in evidence. 

C9] It is a pity, however, that even though 
the prisoner. Turkul. in his statement in the 
Court of the (Dommitting Magistrate did not 
retract from the confession but stuck to it, his 
statement was never read out and explained to 
him either by the Committing Magistrate or by 
the learned Sessions Judge. Had not this defi- 
oiency occurred, his confessional statement i]^de 
to the committing Magistrate and admitted in 
evidence in the Court of Sessions should have 
been admissible and could have been acted upon 
in establishing his guUt. Under the o^cum- 
stanoes, we have to exclude that as well. Mr. 
Govemment-Advooato has invited out attention 
to the memorandum of appeal presented to this 
Coart from jail and urged that here too, he has 


admitted his guilt and bis Bfcafcemenb contained 
therein may be acted upon. I regret that I 
cannot accept this contention. There is absolu¬ 
tely no evidence before us that this memorandum 
was properly written according to hia statement. 
If this memorandum is admissible in evidence, 
I do not see any reason why should not bis con¬ 
fessional statement recorded under 8.161 and 
his examination before the committicg Magis¬ 
trate, though not read out and explained to 
him. will not be admissible. Tbe memorandum, 
therefore, is no evidence in this case. In my 
judgment, the confessional statements, relied 
upon by the prosecution must be ruled out as 
inadmissible nor can the record o£ examination 
of the accused by the enquiring Magistrate be 
considered as evidence in the absence of any¬ 
thing on record to show that tbe same was read 
over and explained to the accused before it was 
admitted into the case record. Before leaving 
this part of my judgment, I should summarise 
the purport of the decisions bearing upon the 
question of recording of confession by Magis¬ 
trate under 8.1G4, Criminal P. C., and the re¬ 
quirements for their admissibility. As laid down 
by their Lordships of the Privy Council, the ro- 
quirements of S.164 are imperative in their 
nature. Their Lordships have expressly said 
that when a thing is required by law to be done 
in a particular manner, not to do it in that 
particular manner amounts to not doing it at 
all. Notwithstanding that there has been a long 
series of decisions of which the number is a 
legion, the Magistrates still proceed in their own 
way of inadvertence and perfunotoriness in 
recording the confessional statements. They 
consider themselves not to have to do any judi- 
cial work as it were in performing this part of 
their duties. They sometimes act in such a way 
that they leave an impression as if they think 
themselves subservient to the investigating 
police though I am quite sure that they are nob 
BO. It has always been said on high judicial 
authority that that justice should be done is 
hardly more significant than that ib should ap¬ 
pear that justice is being done. In this view of 
the matter I shall summarise the principles of 

law in tbe following paragraphs: 

(i) Full and adequate compliance with the 
provisions of 8.164, Criminal P. C., is impera¬ 
tive and its non-compliance goes to the root of 
the Magistrate’s jurisdiction to record and re- 
duces the statement recorded by him to a 

(ii) Such compliance must not be undertaken 
in the spirit of being done as a matter of form 

but as a matter of essence. 

(iii) Every enquiry must be made from the, 
accused as to the custody from which he wasl 
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produced and as to the custody to which he was 
to be consigned and the treatment that be bad 
been receiving in such custody in order to ensure 
that there is no scope for doubt of any sort of 
extraneous influence proceeding from a source 
interested in the prosecution still lurking in the 
accused's mind ; in case the Magistrate dis¬ 
covers on such enquiry that there is ground 
for such supposition he should give the accused 
auflicient time for reflection before be is asked 
to make bis statement and should assure hiin- 
self that during this time of reflection, be is 
completely out of the police influence. 

(iv) Besides the warning specifically provided 

for in the first part of sub-s. (9) of 3.164, namely, 
that the accused is not bound to make a state¬ 
ment and that if be makes one it may be used 
against him as evidence in relation to his com¬ 
plicity in the offence at the trial, that was to 
follow, be should also, in plain terms, be assured 
of protection from any sort of apprehended tor- 
ture or pressure from such extraneous agents 
as the police or the like in case he declines to 
make a statement. 

(v) He should particularly be asked the rea¬ 
son why he is going to make a statement which 
would surely go against his self-interest in 
course of the trial and he should, further be 
told in order to remove any lurking suspicion 
in bis mind that even if ho contrives subse- 
quently to retract the confession, it will be evi- 

dence against him still. 

(vi) The Magistrate who is entrusted with the 
duty of recording confession of an accused com¬ 
ing from police custody or jail custody must 
appreciate his function in that behalf as one of 
a judicial officer and that be must apply his 
judicial mind to the task of ascertaining that the 
statement be is going to make is of his own 
accord and not on account of any influence on 
him. That is what is the meaning of voluntary 
statement within the provision of the section. 

(vii) Lastly, he should also consider it ex¬ 
pedient that satisfaction of his conscience as to 
the voluntary character of the statement is not 
the only act to be achieved by him but he should 
leave such materials on record in proof of com¬ 
pliance with the imperative requirements of the 
section as would satisfy the Court that sits on 
judgment in the case that the confessional state- 
ment was made voluntarily. In short, the provi¬ 
sion of the statute must be complied with both 
in letter and spirit. 

[lO] Unfortunately however, notwithstand¬ 
ing all pronouncements in favour of the ap¬ 
pellants’ above contentions, the appeal has to 
be dismissed and the order of conviction and 
sentence has to be upheld. The case against the 
appellants has been thoroughly well proved 
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by the direct evidence afforded by the eye¬ 
witnesses, P. Wa. 2, 3, and 4 and their evidence 
is sufficiently corroborated by the injuries that 
are found on the body of the deceased by the 
Doctor on Post Mortem examination. The only 
serious comment that has been made against 
their reliability is that none of them disclosed 
anything about the occurrence before they were 
examined by the police on llth of July, that is 
on 3rd day of the occurrence. This comment 
no doubt carries some measure of conviction, 
but in consideration of the habits of the people 
of this country, particularly of the undeveloped 
districts from which the case comes, there is 
nothing unusual in such conduct The mem¬ 
bers of the public are not yet conscious of their 
duty, either legal or moral, to render such 
assistance, legitimately and lawfully, as they 
can to bring the offender to justice- Besides as 
it appears from the evidence, the people of the 
locality were more or less afraid of Turkul and 
until the police called them and confronted 
them they would not feel -inclined to get into 
the trouble as they thought it to be by speaking 
out what they saw. Nothing has been brought 
on record to discredit any of these witnesses 
either on the ground of having any interest in 
tbe prosecution or any hostility against the 
accused. The learned Court below made some 
exeeption with regard to P. W, 4 and said that 
he should not believe him unless he was corro- 
borated by P. ws. 2 and 8 . I do not, however, 
share the same view. No doubt, on account of 
his some relationship with the accused persons, 
there was an attempt to win him over but ulti¬ 
mately it anpears to me that he withstood it 
and spoke what ho saw. 

Cll) Besides their evidence is corroborated by 
all surrounding circumstances in the case. As 
the witnesses have impressed the trial Court as 
truthful witnesses, I see no reason to differ. In 
my judgment, by the evidence of those witnes¬ 
ses, corroborated as they are by surrounding 
circumstances, the charge has been brought 
home to the accused persons. Their appeal is, 
therefore, dismissed and the order of conviction 
and sentences passed against each of them is 
confirmed. My learned brother and myself 
would both like that the Government should 
issue a circular to all the Magistrates impress¬ 
ing upon them their duty in connexion with the 
recording of the confessional statements of tbe 
accused persona under S. 164 and extracts from 
this judgment may be sent down to the Govern¬ 
ment to accompany the suggested circular. 

[12] Napasimham J —I entirely agree with 

my Lord the Chief Justice. 

g g Appeal dismissed. 
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Muralidhar Bhattar—Appellant v. Mahen. 
dranath Das and others — Respondents, 


A.F.A.O. No. 26 of 1947, Decided on 15th September 
1948, from order of Dist Judge, Cutiack, Sambalpur, 
D/- 24lh April 1947. 

(a) Civil P. C. (1908), S. 96 — Auction-purchaser 
—Appeal by-Order under S. 47 oi Code-Question 
as to appealability of order—Question is not affected 
by fact that appeal is lodged by auction-purchaser 
—Civil P. C. (1908), S. 47. 

The question of appealability of an order, which 
amounts to a decree, being an order under S. 47 of the 
Code, is not aflected by ihe fact that the appeal is 
lodged by the auction-purchaser, assumiog that be Is 
not only not a party to the suit but is not a representa¬ 
tive of either of the parties. In the matter whether an 
appeal lies, the stress is to be laid upon the nature of 
the order complained against and notupon the circums¬ 
tance as to who the party is that wants to appeal against 
it It is always to be examined whether the question 
at issue is one which relates to execution, discharge or 
satisfaction of the decree arising as between the parlies 
to the suit or their representatives. As soon as this 
condition is satisfied, the fact that any parson other 
than the party has also been impleaded does not change 
its nature and oharaoter. It has to be kept in view that 
an order under S. 47 of the Code is a decree rom which 
not only first appeal but also second appeal lies. If the 

auction purchaser has any right to 

against Ixxoh an order, it is not because be Is e^er a 

party to the suit or a representative of any of 

lies but because he has been WndV him 

the Dtoceeding and the order passed therein binds him. 

His right of appeal arises because he « 

Se decree: 19 Cal. 683 (P.C ), Full.-. 26 Cal. 539, RA. on, 

25 Bom. 631. £xpf.; Case iau. ^ 

Annotation: l’44-Com.) Civil P. C., S. 47 N. 84 Pt. 2. 

(bl Civil P. C. (1908), O. 21, R. 15 - Execution at 
instLice of one of several 

tion will not lie unless made for benefit of all. 

WTpftntion at the inslance of one of several decree- 
hofders made lor the benefit of all tha decree- 

ho dt«’ wnl not lie. Bnt the laot that the application 
WM made on behalf of the decree-holdtra can Je subs¬ 
tantiated or the defect, if any, can be made good by ihe 
other decree-holders coming into 
either giving tbeir express or implied assent to^^he^pro^ 

0 6 od in R * 

Annotation: (’44-Com ) Civil P. C.. O. 21. R. 15 N. 4. 

K. 8. Bao and O. 0. Das - for AppeUact. 

S. P. Mohapatra — for Respondents. 

Raw C J _This is an appeal by the judg¬ 

ment-debtors, against an order of the District 
Judge, setting aside that of an Executing Court, 
who purporting to act under 8. 161, ^»vil J:'. 
eet aside the sale, held in execution of a dtcree 
for rent. The question, whether it was a rent 
decree, pure and simple, or a money-decree. 

does not arise in the case. 

f2l The facts, shortly stated, are that a decree 
for Bs. 669-8-3 was passed against the judgment- 
debtors, for arrears of rent due m respect of a 
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tenure. Execution was taken out, and the tenure 
was sold to the highest bidder being the reapon- 
dent in this appeal. Two petitions were filed in 
the Executing Court, one by Muralidhar Bhattar, 
purporting to be one under o. 21 , B- 89, Civil P- C., 
and the other by Gopi Kissau Bhattar under 
O. 21, R. 90. While these petitions were lying un¬ 
disposed of, Muralidhar filed a second application 
labelling it as one under 8 . i51,CivilP. 0 ., seeking 
the relief of setting aside the sale, on the ground 
that the application for execution had been made 
on behalf of only one of two decree-holders. 
The Executing Court (Revenue Ofiicer). vested 
with the powers of trying rent suits under the 
Orissa Tenancy Act, held that there was abuse 
of process of Court in putting the tenure to sale 
in an execution proceeding, which was not 
maintainable, having contravened the provisions 
of the Code of Civil Procedure as to the mode 
of execution of decrees, passed in favour of 

several decree-holders. . 

[3l The auclion-purchaser (the respondent m 

this appeal) went up in appeal to the District 
Judge, who set aside the order of the Executing 
Court, and upheld the sale. The mam conten- 
tion, that had been advanced before limi, was 
that the order of the Executing Court, being one 
under S. 151, Civil P- C.. was not a^ealable 
Overruling this contention, the learned District 
Judge held that, howsoever the petition might 
have been worded, the objection, raised, one 
under 3 . 47 . Civil P- C- In this view, be hold 
the appeal as competent. On the merits, he 
came to the conclusion that the provisions o 
O 21 R 16 of the Code bad not been violated 
as the application, for execution, had been made 

on behalf of both the decree-holders. related as 

they were as mother and son. Another objec- 
tion. such as the one. that has beeri advanced 

before us. namely, that the oral 

execution was not made at the time the ^ecre 

was passed and hence was incompetent, had 

never been raised before him. 

[41 The judgment-debtors bave come up m 
Second Appeal against the order of the Distric 
Judge. The main contention, which kept ua 
engied for two daya or a little more than that, 
wa^a that the appeal, before the Diatriot Judge 
at the instance of the auction, purchaser, was 
incompetent. The queation, therefore, 
for consideration is whether this contention is 
sound. It haa not been disputed J*’® j 

the question that arose out of the petition of 

objection, filed in execution *^‘ 3 ! 

under S. 47 of the Code, It should be made 

clear, at the outset, that the sale was “oUmight 
to he set aside on the grounds -mentioned m 
O. 21. B. 90. as the petition, purporting to be 
under 0. 21 . B, 90, haa never been beard and 
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decided. It the sale was set aside, it was set 
asijo on the ground that the execution case was 
not maintainable not having been initiated in 
the manner prescribed under the Civil Proce¬ 
dure Code. In such circumstances, tbequestion was 
one which arose between the decree-holders and 
the judgment-debtors, who were parties to the 
suit, dho auction purchaser too was made a 
party to the proceeding, started at the instance 
of the judgment debtor as his success would 
involve cancellation of the auction sale. In this 
view, he was entitled to be heard and was 
rightly made a party. It is not disputed that the 
order, passed by the Executing Court, was 
appealable either at the instance of the decree- 
holders or at the instance of the judgment- 
debtors. The bone of contention is that it is not 
appealable at the instance of the auction-pur. 
chaser. Long series of authorities have been cited 
by the learned counsel, appearing on both sides. 
After duo consideration of them, we are deci¬ 
dedly of opinion that the question of appeal¬ 
ability of the order, which amounts to a decree, 
being an order under s. 47 of the Code, is not 
affected by the fact that the appeal is lodged 
by the auction-purchaser, assuming that he is 
notcnly not a i.arty to tie suit but is not a 
representative of either of the parties. The 
large number of authorities, in which this has 
been decided, are based on the case of Pro&unno 
Kumar v. Kali Z>as, reported in 19 Cal. 683 ; 
(19 I. A. 166 P. o.). The judgment o! their Lord- 
ships of the Privy Council was delivered by 

Lord Macnaghten, who observed: 

"Mr. Doyne, who appeared for the appaUante admit¬ 
ted that the question at issue was one relating to the 
execution, discharge or satisfaction of the decree. 
But bo argued with much ingenuity that the suit was 
not barred by the provisions of S. 244, because the ques¬ 
tion conoeroed the anction-purchasera as muob as any 
body, and therefore, as ho contended, it could not 
properly bo described as a question artsiny heticeen 
parlies to (he suit in which the decree was passed. At 
tbo same time he admitted that he was nnable to 
produce any authority for his contention and he also 
admitted that it was the common practice to make the 
auciiou-parchaser a party to an application for sotting 

aside an execution sale.” 

« • • • 

"It is of the utmost importance that all objections to 
execution sales should bo disposed of as cheaply and as 
speedily as pO--sible. Their Lordships ate glad to 6nd 
that the Courts in India have not placed any narrow 
construction on the language of S. 244 and that, when 
a question has arisen as to the execution, discharge or 
satisfaction of a decree between the parties to the suit 
in which the decree was passed, the fact that the 
purchaser, who is no party to the suit, is interested in 
the lesQlt has never been held a bar to the application 
of the section." 

[6] As exception to the applicability of this 
decision has been taken on the ground of the 
peculiarity of the facts of the case, I shall have 
to point out that the question that engaged the 


attention of their Lordships was whether a suit 
brought by a judgment-debtor against an auction 
purchaser on a ground which had been or could 
have been a subject of adjudication under s. 47 
of the Code was barred. As has been suflBciently 
indicated from the passages, quoted above, their 
Lordships came definitely to the conclusion that 
the question, at issue, fell under the provisions 
of 8. 47 of the Code and, therefore, tbe section 
was a bat to the suit. It should be noted, that 
the decree holder was not a party to that suit. 
This decision was reaffirmed by their Lord- 
ships in the case of Ganapathy Muddaliar v. 
Krtshnamachariar, reported in 41 Mad. 403 : 
(A. I. K. (4) 1917 p. O. 121). I would invite at- 
tention to the last but one paragraph of their 
Lordships’ judgment. It is clear from the 
repeated pronouncements of their Lordships of 
tbo Judicial Committee that in the matter 
whether an appeal lies, the stress is to be laid 
upon tbe nature of the order complained against 
and not upon the circumstance as to who the 
party is that wants to appeal against it. It is 
always to be examined whether the question at 
issue is one which relates to execution, discharge 
or satisfaction of the decree arising as between 
parties to the suit or their representatives. Ae soon 
as this condition is satisfied, tbe fact that any 
person other than the party has also been implead¬ 
ed does not change its nature and character. It has 
to be kept in view that an order under 8. 47 of 
the Code is a decree from which not only first 
appeal but also second appeal lies. If the auction* 
purchaser has any right to prefer an appeal 
against such an order, it is not because he is 
either a party to the suit or a representative of 
any of the parties but because he has been im¬ 
pleaded as a party to the proceeding and the 
order passed therein binds him. His right of 
appeal arises because be is made bound by tbe 
decree. 

[6] To accede to the contention of the appel« 
lant would amount to splitting up the subject- 
matter into two, one being the question arising 
as between parties and tbe other being the 
question between either of the parties and the 
auction-purchaser. It is the decision of the 
Privy Council that they cannot be divided into 
two dififerent orders. So far as tbe present ca?e is 
concerned, if such splitting up is permissible, as¬ 
suming that it is so, there will be a complete 
answer to the contention of the appellant and 
that is in this way, namely, that the order, as 
far as it was binding against the auction- 
purchaser, was one as if passed in a proceeding 
for setting aside a sale and against such an 
order he has, at least, one chance of appeal. The 
controversy in this Court turns round^ the in¬ 
competency of tbe auction-purchaser’s first 


1949 Kuralidhar BhattaR v. Mahbndranath Da3 (Bay 0. J.) 

appeal and nofe second appeal. I ahould. however, 
make it cleat that I am nob deciding this case on 
this latter ground; but on the ground that a 
second appeal lies against such an order even at 
the instance of an auction-purchaser. 

[ 7 ] The only stronghold, resorted to by the 
appellant as against these two decisions of their 
Iiotdships of the Privy Council, is the decision 
in the case of Maganlal Mulji v. Doshi Mulji 
BhaicJiand, reported in 25 Bom. 631 : (3 Bom. 
li. R. 255). In this reliance is placed upon a 
passage from the judgment of Sir Lawrence 
Jenkins explaining what was decided in Prosunno 
Kumar SanyaVs case, 19 Cal. 683 : (19 i. a. 166 

to thfl fliiit .. • • or theif represeotativeB $ so that it 
is impotUDt to £80 what precisely was decided there. 

Their Lordships stated with approval that the rwoU 
nf the deoisioDB was that ‘when a qaestlon has yisen 

L to the eieoutioD, discharge or 8“**®*“^*°“ 
between the parties to the suit In which the decree was 

nassed the fact that the purchaser who la 
the Bait is Intereeted in the result has never been held 
to be a bar to the application ol the section . It le clear, 
tLrXe that their Lordships did not hold the auction- 

▼ DdfftodciT, 9 Bodi* 468# ^ 

.r.r a ff lyHSHsS: 

parky to the suit and f^r the apolication of 

undet 8. 244 (=) ■.PP“‘»We 

Lordihips of the Privy Oounoil. He e.mply con¬ 
sidered ita applicability to the case before bun. 

Before him the case was that the decree holder 
and the judgment-debtor had, aa between them. 

the judgment debtor Bled an application for 
setting f^de tee sale on the ground that the 

decretal dues and the coats 
execution had been satisBed, According to the 
Son of that case, this application was pro- 
trirone under 8. 3l0a of the old Code, oorrea 
nondine bo O. 21. B- 89. As against an order 
passed on such application, auction-purchaser 
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claimed the right to appeal. The question clearly 
was held not to be one falling under S. 2U 
corresponding to 8. 47 of the Code. After being 
80 held, his Lordship said that the question 
confined as it was between the judgmeut-debtoc 
and the auction- purchaser and nob being a ques- 
tion that could arise between the parties to the 
suit, the auction-purchaser could nob ol^m a 
right of appeal on the strength of the Pny 
Council decision in Prosunno Kumar Sauayal s 
case : (19 cal. 683 : 19 I. a. 166 ). This, bis Lord, 
ship, did so, is very clear from this passage 
which I should like to re-quote ; 

“It is clear, therefore, that their Lordships did not 
hold the auction-purchaser to be a party ^ 
sentative-they merely held that he 
result has never teen held a bat to the 
the seotioa. the question being one between the parties. 

[9] If this decision is sought to be relied upon 
by Mr. M. S. Rao to mean that according to bit 
Jenkins, as soon as the auotion-purchasor be- 
comes interested in an order, it ceases to be one 
under S.47 of the Code, he is completely mis- 
taken. This decision, therefore, does not support 

the appellant’s contention. 

[10] Following the aforesaid 

decision their Lordships of 
Court, in the case of Biralal v. Chundra 
reported in 26 oal. 639: (3 C. W. N. 403). have held 
that the question of right to a second appeal does 
not turn upon who may happen to be the ap- 
pellant. but upon whether or not the case is one 
within S. 244 of the Code. In that case it was 
the auction-purchaser, who has preferred the 
second appeal. The question was “^^ideted to 
be one falling within the putv.ew of 8. 47 of the 
Code. The appeal arose out of an application 
made by the judgment-debtor against the decree, 
holder end the third party, auotion-purchasoi. 
had also been impleaded as a party. This, in fact, 
is a case directly in point. This case ha3 been 
foUowed in several cases of the Cal cut a High 
Court and I do not find any necessity to refer 

to them in detail. 

[11] The question, similar to the one under 
consideration, arose in the Patna 
the case of Bhagabat Narain Stngky. 

Prasad, reported in 21 Pat. 233 ‘^o-:respondmg 

case, by Fazl Ali J. (as he then was) that the 
provisions of s. 47 prohibited not ^ 

Lfcween a party or his 

auotion-purobaaerata sale m execution of the 

decree the object of which is to determine the 

question which properly arises 
ties or their representatives and relates to ex^- 
oution. discharge or satisfaction of the decr«. 
The Privy Council case of Prosunno 
Sanyal, (19 Oal. 633:191. A. 166) was also soug 




A. I. 
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to be distinguished before his Lordship and he 
observed: 

"At first sight there might appear to be some eub- 
stanco io thia coutectioD but io my judgment to accept 
this contention would bo to restr et unduly the scope of 
S. 47, Civil P. C. This view may be supported by 
referring to the Full Bench decision of the Allahabad 
High Court in Basti Ram v. Fatu, 8 All 146 : 18>!6 
A. W. N. 37.*Id that caEe a judgment-debtor bad sued 
the auction-purcbager to recover certain property which 
was a tenant’s right io land and was by law not sale¬ 
able in execution of a decree; but it was held that the 
question involved io the suit was one of the nature 
referred to in S. 244 as determinable only by the order 
of the Court executing the decree and that the suit was 
therefore not maintainable. 

« • • • 

The case was decided upon the principle that the 
provisions of S. 244, Civil P. C., prohibit not only a suit 
between parties and their represenlaiives, but also a 
suit by a party or his representatives against a pur¬ 
chaser at a sale in execution of a decree, the object of 
which is to determine a question which properly arises 
between the parties or their representatives, and relates 
to the execution, discharge or satisfaction of the 
decree." 

[12] Besides, certain equitable consideratione 
also apply with great force against the conten¬ 
tion urged by the appellant. According to him, 
the auction-purchaser could neither prefer an 
appeal against an order, setting aside the sale, 
under circumHances as in Ibis cass, nor main 
tain a separate suit. As pointed out by their Lord, 
ships of the Privy Council, it is a common 
practice that in proceedings for setting aside a 
sale, be it on whatsoever grounds, the auction, 
purchaser is generally impleaded and he is bound 
by the order passed. If this order is wrong, here 
is an aggrieved party who goes without a forum 
to redress the wrong, if any. This can never be 
the object of the law or rule of procedure. 

[ 13 ] Mr. M. S. Rao has invited our attention 
to several cases, which, according to him, are 
directly contradictory to Hiralal v. Chundra 
Kanto, 26 Cal. 539: (3 C. W. N. 403), and the cases 
that followed it. The first case that he cited was 
Uma Kanta v. Vino Nath, 28 Cal. 4 : (6 C. w. N. 
124). In that case the application for setting 
aside the sale was grounded upon fraud, ir¬ 
regularity and illegality in the conduct of sale, 
Fraud, at that time, was not mentioned to be 
one of the grounds for setting aside the sale 
under the provisions corresponding to 0.21, R. 90. 
Whenever any sale was challenged on the ground 
of fraud, it was always considered to be a ques¬ 
tion relating to execution, satisfaction or dis¬ 
charge of the decree aristing between parties to 
the suit. In Omakanta v. Vina Nath, 28 Cal. 
4: (5 O.W.N. 124) though fraud had been alleged 
in the petition, no evidence was adduced to 
establish fraud nor any reference to fraud was 
made in the order disposing of the matter. Their 
Lordships of the Calcutta High Court said that 


the precedent of Hiralal v. Chundra Kanto 
26 cal. 539 : (3 c. w. N. 403) could not govern 
the case before them as the element of fraud 
that could take the case into the purview of 
S. 244 (s. 47 of the New Code) was absent. It is 
wrong to say, relying upon this case, that tho 
authority of Hiralal v. Chundra Kanto, 26- 
cal. 639: (3 OWN. 403) was in any way shaken. 
The two other cases that were very strongly 
relied upon were, Azam Khan v. Umedali 
Moral Ghand, 85 I. C. 750: (A. I R. (I2) 1925 
Oal. 1223) and Surendranath v. Lakshman 
Chandra, 87 i. C. 744 : (A.I.R. (13) 1926 Cal. 213). 
In the first mentioned case there are some obser¬ 
vations which lend support to Mr. Rao’s con- 
tention but this is completely nullified when wo 
look to the latter case, namely, Surendranath 
V. Lakshman Chandra, 87 I. C. 744 : (a. I. R. 
(13) 1926 cal. 213). Both the cases arose out of 
an application under S. 173, Ben. Ten. Act. The 
facts were similar, namely, that one of the judg. 
ment-debtors got the tenure purchased at auction 
in execution of a rent decree in the name of a 
benamdar. It was the other judgment-debtor 
who started a proceeding for setting aside the 
sale against the auction-purchaser and not im¬ 
pleading the decree-holder on the ground that 
the sale was in violation of the provisions of 
S. 173, Ben. Ten. Act. Virtually, it was a ques. 
lion between two judgment debtors, one appear- 
ing through a benamdar and another appearing 
for himself. The question too cannot be said to 
be one within the purview of 8. 47 of the Code. 
In the latter case, as I have already said, tho 
appeal filed by the auction purchaser was held 
incompetent simply on the ground that no appeal 
lay against an order under 8. 179, Ben. Ten. 
Act. The importance of this remark stands out 
in bold relief when we see that Subrawardy J. 
was common in both the cases. Io the first 
mentioned case, the observations were to the 
effect that in some cases the question under 
9. 173, Ben. Ten. Act, might be covered by 9. 47 
of the Code, that is to say, the opinion, if any 
was not required to be given on the facts of the 
ca-e but was incidental in its nature. This can¬ 
not be accepted as an authority inferentially. In 
my view, these cases do not go so far as to sup¬ 
port the appellant’s contentions. He also relied 
upon Yagnasami Ayyar v.Chidamhara Nalha^ 
61 I. C. 961: (A. I. R. (8) 1921 Mad. 81). This 
case too does not help him. As pointed out by 
my learned brother, at the time of the argument, 
that on the facta that was a case between judg¬ 
ment debtors and auction-purchaser and the 
question was one which could not arise between 
judgment-debtors and decree-holders. This, in 
fact, is the distinguishing feature in every c^. 
cited by Mr. Rao. One of the decisions which be 
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professed strongly supported his contentions was 
the case of Wasudeo v. Raralal reported in 8 
N. L. B. m : (17 I. O. 884). The passage occur¬ 
ring at p. 178 makes it sufficiently clear to me 
that bis Lordship did not. in fact, mean what 
he said in the earlier part of his judgment. The 
only paragraph at p. 178 with which his Lord¬ 
ship closes the judgment is meant to lay down 
the proposition authoritatively. Keeping that 
in mind, the rest of the judgment cannot be safely 
relied upon. With all respect, I should decline 
to follow that decision, particularly it being a 
decision of a single Judge. In that view of the 
matter, this point of law as to incompetency of 
the auction-purchaser’s appeal in the lower ap¬ 
pellate Court must be decided against the appel¬ 
lant, that is, the appeal by the auction-purchaser 
in the first appellate Court was competent. 

[ 14 ] Mr. Rao then challenges the correctness 
of the learned lower appellate Court s decision 
on merits and besides he raises a point which 
had never been raised in the Courts below. One 
of his points is that the oral application for exe- 
cution of the decree could not have been made 
and no execution proceeding could have been 
based thereon, few days subsequent to the passing 
of the decree. Section 198A. Orissa Tenancy Act. 
provides for oral application of execution of a 
decree at the time when the decree is passed. 
Determination of the correctness of this argu¬ 
ment involves investigation into facts^ As tne 
point had never been raised in any of the Courts 
below, we have not got before us the materials 
necessary for coming to a final decision on t e 

^°'[15] The next contention which has been dealt 
with by the lower appellate Court centres round 
his finding that the application for executmn 
was on behalf of both the decree-holders. His 
contention of faw that execution at the instance 
of one of several decree-holders, unless made 
for the benefit of all the decree-holders, will not 
lie, is a sound one, subject to what Mr. Mona- 
patra contends that the fact that the application 
was mide on behalf of the decree-holders can be 
substantiated or the defect, if any. can bo made 
good by the other decree-holders coming mto 

execution case and either giving 
implied assent to the proceeding. Whether the 
application was made by one or all the 
holders, and whether being filed by one it was 
on behalf of all and whether all the decree- 
holders appealed subsequently and gave consent 
to the execution as originally started by one of 
them are to be investigated m the Executing 
Court and we have not materials before us to 

come to any finding. 

[16] In this view of the matter, while dis¬ 
agreeing with the contention of law. raised by 
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the appellant, we must allow the appeal and- 
remit the case to the Executing Court to investi¬ 
gate the facts, necessary to decide the validity 
of the execution proceedings, in view of the 
contentions, raised by the parties. 

[17] The appeal is, therefore, allowed but the 
appellant will not be entitled to costs as he has 
failed in his main contention. 

Panigrahi J. — I agree. 

V.R.B, Appeal allowed. 


A. I. R. (36) 1949 Orissa 11 (C N. 20.] 

Pakigrahi and Narasimham JJ. 

Chandra Khhore Das — Defendani-Peti- 
iioner v. Bahulal Agarwala and others 
Opposite party. 

Civil Revn. No. ICO of 1945, Decided on 9th August 
1918, from order of Sub Judge, Puri. 

(a) Civil P. c. (1908). S. 115_Case — Meaning o£ 
—•Case’ includes interlocutory order. 

It is now settled that the word ‘case’ is ^wlde enough 
to include an interlocutory order. A case ’S "Ot 
identical with a fuit oi an appeal. It m of ‘'"J 
comprehensive import and clearly covers a larger area 
?han wouW bo covered by a word like ‘suit’ or‘appeal’. 

Annotation : ('44 Com.) Civil P. C., S. 115, N. 4, 
Pt. 2, N. 6. 

(b) Civil P. C. (1908). S. 115 _Interlocutory order 

_Power to interfere in revision — Order refusing 

amendment of written statement -Revision is main¬ 
tainable if no other remedy is available. 

The High Court’s powers to interfere in r«'^'3ion 
with interlocutory orders are not restricted, and h- 
Civil pc is no bar to the maintainability of a revi¬ 
sion petition against on order refusing an amendment 
of wrUten statement. Whore, however, another remedy 

is available to the injured party by woy of 

suit an interlocutory order will not ordinarily be in 

: A. I."r. (34) 1947 P.t. 409, ; 

Case law discussed. « o vt « 

Annotation : (’44 Com.) Civil P. C., S. 115, N. 5. 

(c) Civil P. C. (1908). O. 6. R. 17-Suit to recover 
c=rtiin amount due under ^g"ement - PU.m 
amended by addition of new defendant — New 
defendant filing written statement — Application by 
original defendant to amend his written statement 
refused — Amendment held, should have been al 
lowed-Civil P. C. (1908), O. 8, R. 9. 

Tn a monflv suit for lecovory of certain amount duo 
under .nagreen'nt, defendant 1 alleged that the plamt.fl 
alone was not entitled to sue. New party was therefore 
added as pro forma defendant 2. Summons was issued 
to defendLt 2 and written statement was filed by him. 
Lbsequentfy defendant 1 filed a petition to amend his 
wtiUen statement by addition of certain paras In it. 
The application was refused. On revision against the 

orddf : 

Beld that 0. 8, R. 9 enables the Court to require a 

wrUteo statement from any of the parties 

After the plaint was amended the Court should have 

called upon defendant I to file an additional wr.tten 
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f.t iteraeot if be cbose to do so. particularly after the 
newly added defoodaut bad filed hia written statement. 
In fact, it WAS the duty of the Court to have g ven an 
opportunity to the original defendant after the plaint 
bad been amended and new pleadings bad been brought 
»u the reoord. 

(On facts, it was held that the points raised by 
tba orig'nal defendant in bis umendmenl were 
pare y questions of law and even if they arose out of 
fads, it was a fit case in which defendant 1 should 
have been allowed to amend his pleading.) [Para 7] 
Annotation! (’41-Com.) Civil P. C., 0. 6, R. 17, N. 4. 

S. P, Uoha^aira — for Petitioner. 

11. Mohapitra — for Opposite Patty. 

Panigrahi J. — This revision ia directed 
against the order of the Subordinate Judge, Puri, 
refusing to allow the defendant to amend his 
written statement. The plaintiff filed a money- 
suit for the recovery of Rs. 59,000 against Vijaya 
Stores, the petitioners before us, alleged to be 
due under an agreement for the supply of rice 
to the petitioners. One of the contensions raised 
by the defendant firm was that the plainfciflf 
alone was not entitled to sue as he, along with 
one Brajakishote Naik, jointly executed the 
agreement in favour of the defendants for supply 
of rice. The plaintiff thereuuon filed a petition 
under O. 1, R. 10 and under 3. 161, Civil P. 0., 
to implead Brajakishoro Naik as a pro forma 
defendant. The Court directed the addition of 
Brajakishore as defendant 2 and the plaint was 
accordingly amended. Summons was issued to 
defendant 2 and on 4th August 1945 defendant 2 
filed his written statement. On 5th September 
1945 defendant 1 filed a petition for amending 
his written statement by the addition of certain 
paragraphs after para. 18 of that statement. The 
learned Subordinate Judge, however, refused to 
allow the amendment to be made, and hence 
this revision petition. 

[2l A preliminary objection has been raised 
by Mr. Mobapatra, learned advocate appearing 
for the opposite party against the maintainabi¬ 
lity of this application for revision. His conten- 
tion is that an interlocutory order in a suit is 
not “a case decided" so as to attract the opera, 
tion of S. 115, Civil P. 0. This expression has 
been the subject of much divergence of opinion 
among the several High Courts and even among 
Judges of the same High Court. It may, how. 
ever, be taken to be settled now that the word 
‘case’ is wide enough to include an interlocutory 
order. A ‘case* is not identical with a suit or an 
appeal. It is of wide and comprehensive import 
and clearly covers a larger area than would be 
covered by a word like 'suit* or ‘appeal*. It has 
thus been held that even an ex parte proceeding 
under the Religious Endowments Act constitutes 
a ‘case’ within the meaning of this section. 
There is, however, a conflict of opinion as to 
whether an interlocutory order is a ‘case decided’ 


within the meaning of this section. The Allaha. 
bad High Court has consistently held that an 
interlocutory order does not decide a case and 
that a case does not mean part of a case, and 
unless the whole suit is decided 8 .116 does not 
operate. This view has been strongly reflected 
in the decisions of the Allahabad High Court 
reported in Budhoo hdl v. Metoa Bam, 43 ALE. 
664 : (A. I. B. (8) 1931 ALE. 1 F. B.), Govind 
Das V. Mt. Indravati, I. E. B. (1938) ALL. 806 : 
(A. I. R. (25) 1938 ALE. 657 P. B.) and Dilkush 
Bai v. DwarJea Das, 66 ALL. 169 : (A I. B. (20) 
1933 ALL. 189). Strong reliance has been placed 
by Mr. Mobapatra on the latest Full Bench 
decision of the Allahabad High Court reported 
in Suraj Pali v. Arya Pratinidhi Sabha, 
I. L. R. (1937) ALL. 17 ! (A. I. B. (23) 1946 
ALL. 686). The Full Bench decided that the 
word ‘‘case" should not be givep such a wide 
meaning as to cover every interlocutory order 
passed by a Court during the trial of the suit. 
It was pointed out that there was an anomaly 
in holding that when an application for amend¬ 
ment has been allowed no "case” can be said 
to have been decided so as to be made the 
subject of a revision while if the amendment is 
disallowed, a revision will lie. Those were the 
two currents of opinion prevailing in that 
Court. The Full Bench set at rest this contro¬ 
versy by laying down that;_'th 0 cases which held 
that 

“no revision lies from orders merely allowing or dis- 
allosviog ECDendmeDts, which are to flome extent malterfl 
of discretion, seem to have laid down the correct law. 

It was accordingly held that no revision lay 
from an order refusing to allow the amendment 
of a pleading. It was, however, observed that 
if the amendment comes under some other 
order of the Court, e. g., the addition or substi¬ 
tution of parties, it may amount to a ‘‘om 0 
decided" aud. therefore, revisable, but an order 
passed under O. 6, R. 17, is not. 

[3] Mr. Mobapatra also drew our attention to a 
case reported in Indubala y. Lakshminarayan, 
A. I. B. (22) 1935 cal. 103 : (165 I. C. 1109) 
it was broadly stated that the Calcutta High 
Court would not interfere with interlocutory 
orders unless an irreparable injury will be done, 
but it has been the consistent policy of the 
Calcutta High Court to interfere, in revision, 
with interlocutory orders of the subordinate 
Courts, where there might be a failure of justice 
if the matter is not set right. 

[ 4 l Another case relied upon by learned 
counsel for the respondent is the case of Lloyds 
Bank Ltd. v. Surajmull Jalar. reported m 
A. I. B. (13) 1926 Cal. 1112 : (98 I. 0- 761). This 
case, again, does not, in my opinion, help us w 
all that it lays down is that it is wrong to 
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ufcBiae S. 115. Civil P. 0. to cocreot mere errora 
of I aw and not errora of procedure. 

[6] It has, however, been consistently laid 
down by the High Courts of Calcutta, Madras, 
Patna, Nagpur and Rangoon that no hard and 
fast rule can be laid down as to when the High 
Court wiU interfere with an interlocutory order, 
and that it will always interfere in order to 
avoid irreparable injury being caused to a 
litigant. Induhala v. Lakskminarayan, A. 1. R. 
(82) 1936 cal. 102 : (155 I. C. 1109) to correct 
erron of procedure, Lloyds Bank Ltd. v. 
Surajmal Jalar. A. I. B. (13) 1926 cal. 1112 : 
(98 I. O. 75i) to avoid trouble, expense and 
delay to one of the parties Kariya Goundan 
V* Ttyuhkcbivclti Chettyt a. l* R- (13) 1925 Ms • 
S86 : (87 I. C. 90) to avoid a multiplicity of 
proceedings Chandramma v. Seethan Naidu^ 

A I. R. (18) 1931 Mad. 642: (133 I. C. 497) where 
it might involve heavy costa to one or more of 
the patties. Satya Niranjan v. Dwarka Nath, 

A I. B. (8) 1921 pat. 323: (60 I. 0. 628) or where 
discretion has been wrongly used as in the 
appointment of a Commissioner, Sarat Kumar 

v. Bamachandra, A. i. .Im* 

(68 I. c. 9). The Rangoon High Court has held 

that it could interfere to prevent waste o! time, 

trouble and money, P. 7 P- B. P. I/. 5 

Firm V. Daw Paw Kywe, A. I. ^ ( 22 ) 1935 
Bang. S25: (167 I.O. 8U). The Patna H-gh Court 
haa conaietently held that a revision would he 
avaiuat orders refusing amendment and ‘hat 
the powers of a High Court under O. 6 R. 17, 

are not exhaustive. Bihari Sahu 
A I B (36) 1938 pat. a09 1 (176 I.O. 606). It has 
aimilariy been held that an order allowing a 
nartv to sue in forma pauperis is revisable. 
Ami Das Jailalsao, A l. B. (93) 1936 Nag. 

209 • (I li. B. (1936) Nag. 187). 

[6] i am, therefore. Batia6ed that the High 

iCourfa powers to interfere in revision with 

interloontory orders are not ''f 
8. 116 , Civil P. C.. is no bar to the maintain¬ 
ability of this petition. Where, howeve^ another 
remedy is available to the injured party by way 
lot appeal or suit an interloontory order wiU 
(not ordinarily be interfered with. Bir Babu r. 
Baghu Babu, A, I. B. (31) 1917 Pat. 469 . (26 

^^IVl^ha lower Court appears to have over¬ 
looked the implication of 
B 10, which says that on the addition of a 

party the proceedings as against any V^eson 

^ded as a defendant shall be deemed to have 

begun only on the eervioe of the 
euLl. (4) lays down that the 
of the Bummone and of the , 

served on the new defendant and it 
[thinks fit. on the original defendant. Order 8, 
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R. 9 enables the Court to require a written 
statement from any of the parties at any time.i 
After the plaint was amended the Court should 
have called upon the petitioner to file an addi¬ 
tional written statement if ho chooses to do so. 
particularly after the newly aiddod defendant 
had filed his written statement. In fact, it was 
the duty of the Court to have given an oppor- 
tunity to the original defendant after the plaint 
had been amended and new pleadings had been 
brought on the record. The petitioner raised 
two contentions in his additional statement, 
which he sought to incorporate in the original 
statement: firstly that the plaintiff and defeu- 
dant 2 constituted a firm and the firm not 
having been registered, the suit is not main¬ 
tainable under S. 69. Partnership Act; and 
secondly that the contract between the plamtifl 
and defendant 2 on the one hand and the peti- 
tioner on the other was void as it contravened 
the provisions of the Orissa Foodgrams Con. 
trol Order. Whether these contentions have any 
substance in them or not. it will be for the 
trial Court to investigate and it is now pre- 
mature to say that they are frivolous. The 
lower Court unfortunately was under the im. 
pression that the petitioner wanted to add cer¬ 
tain facts to his written statement, which would 
substantially "alter the nature of the suit or 
the defence”. I am unable to uphold this view. 

The points raised by the petitioner are purely 

questions of law and even if they arise out of 
certain facts, this ie a fit case m which the peti- 
tioner should have been allowed to amend his 
pleading. It is alleged by Mr. Mohapatra ap. 
peating for the respondent that tjje petition for 
amendment is too premature and that the de- 
fendant could have come up at a ater stage for 
the same relief. I fail to appreciate the force of 
thie reasoning. The party seeking the amend¬ 
ment has applied at the earliest 
immediately after the newly 
filed his written statement, ^t 
carriage of justice if the parties should be 
Xwed to go to trial and possibly come up m 
appeal to this Court, and then to allow the 

petitioner to amend ^ ^ot 

the real facts in controversy m this suit. Not 

only much judicial time would have been wasted 

by then, but the parties would have been put 

to unnecessary expense and trouble. 

[8] In these circumstances, l am unable to 
upUd the order of the learned Subordinate 
Judge The order of the lower Ci^ct is set 
LTdfand the petition is allowed. The costs 

will abide the result. 

Naraaimbam J —I agree. 

Addition made on 23rd September 1948 
pst flnmaZ J. - Hearing fee in this case 


A. I. B. 
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i3 SsGcl at 2 gold raohurs in the presence of tbo 
counsel after notices had been given to them. 

Narasimham J.— I agrje. 

D.R.r. Revision allowed. 
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Ray C, J. and Narasimham J. 

UchJiah Bhol and others — Defendants — 
Appeliants v. Sri Lord Jagannath and others 
— Plaintiffs — Respondents, 

A. F 0 D. No. 7 of 1943, Decided on 17th Decem¬ 
ber 1948, from decision of Sub-Judge, Purl, D/- 24tb 
March 1943. 

Tort — Conspiracy to injure — Action in tort— 
Damages claimed against number of defendants 

_ Allegation that defendants had combined with 

object to cut and carry away plaintiffs crops — No 
proof of malevolence against majority of defendants 
—Defendants members of Krushak Sangha-Object 
of Sangh being to protect interest of defendants 
tenants against plaintiff landlord — Conspiracy to 
injure held was not established — Plaintiff held 
could not join all defendants to recover damages — 
Civil P. C. (1908), O. 1, R. 3. 

The plftintifl brought an action in tort for recovery 
of damages against 92 defendants on the allegation 
that the defeodants had entered int? n conjpiracy 
amongst themselves with an avowed object of cutting 
and carrying away the paddy crops from the Unds 
raised/by the plaiutifi with his own ploughs. The 
plaintifi did not attempt to prove malevolence as 
against by far the largest majority of the defendants 
BO as t> prima facxe exclude just cause or excuse on 
their pact. The only proof of combination consisted of 
their bsiog members of the village Krushak Sangh and 
that in one or two meetings of the Sangh it was 
resolved that the Muth prupei ty should be public pro¬ 
perty. But there was no specihe proof either of the 
membership or of the presence nod partaking of each 
and every defendant or any one of them in the meet¬ 
ings of the Sangh. The avowed object of the Krushak 
Sangh was to protect the interest of the tenanfs in the 
lands, cultivated aud cultivable by them, as agaiost the 
plainlifi landlord who, in his attempt (o take tbe lands 
out of ryotwari stock into tbe proprietor’s private 
domain, wanted that no tenant should cccupy and 
cultivate tbe same land for more than a year: 

Held that the proof adduced by the plaintiS fell far 
short of proving a conspiracy to injure. Tbe defendants 
bad a right to combine for the protection and promo¬ 
tion of their legitimate interest innsmneb as the plain¬ 
lifi bad a right not to be interfered with, in an 
unlawful manner, by illegal conspiracy in peaceful 
enjoyment of his property rights. If they formed a 
combination with tbe object of achieving that end, it 
could not amount to conspiracy in the sense of its 
being a tort even though the immediate result of the 
oDDspiracy resulted in damages to the plaintiff. Under 
the circumstances, conspiracy to injure understood in 
its legal sense not having been established, tbe plain¬ 
tiff was not entitled to join in one suit all tbe defen¬ 
dants in order to recover damages jointly and severally 
in a coDsolidated sum. (Summary of law relating to 
liability deducible from unlawful combination amount¬ 
ing to conspiracy to injure adverted to.) [Para 27] 

Annotation : ('44'Com.) C. P. C., O. 1 B. 3 N. 8. 


B, N. Das and G. B. Mohanty — for Appellant?. 

B. Mohapatra and S. Misra — for Respondents. 

Ray C. J. — This appeal by the defendants 
arises out of an action in tort for recovery of 
damages of Bs 7937-4-6 only. The defendants 
are 92 in number and impleaded as joint tort, 
feasors. The gist of the tort consists in ‘a con¬ 
spiracy to injure.’ The main allegation in 
relation thereto is contained in para. 12 of the 
plaint: 

“That on account of the said strained relations 
between tbe parties, the defendants entered into a 
conspiracy amongst themEelves with an avowed object 
of cutting and carrying away the paddy crops from tbe 
disputed lands raised by the plaintiffs with their own 
ploughs.” 

[2] According to the earlier paragraphs of 
the plaint, the aforesaid malevolent conspiracy 
was but an easy and natural outcome of tbe 
Erbag-Village Krushak-Sangha under tbe leader¬ 
ship of one Mohan Das of which the purpose 
was to defy and disregard tbe privileges, so far 
enjoyed by the landlords, in their Nijdakhali 
lands so as to facilitate acquisition of tenancy 
rights therein, 

[3] Common object of the combination was 
alleged to cut and carry away the crops raised 
by the plaintiffs in the disputed lands towards 
attainment of the ultimate object of establishing 
tenancy rights in plaintiffs’ (proprietors') pri- 
vate lands in the village. 

[ 4 ] Tbe various defendants advanced divers© 
pleas which need no speciSc notice in view of 
tbe proposed order in the suit. Mainly, they 
were of two classes, one being complete denial 
of the plaintiffs' version and the other plea of 
confession and avoidance (by justi6cation). 

[ 5 ] The learned trial Court negatived the 
plea of justification and based his finding on 
what he considered to be proof of illegal conspi¬ 
racy. His findings are, as I will demonstrate 
presently, hardly adequate to sustain a decree 
for damages jointly and severally against all 
the defendants including those who did not join 
in cutting and carrying away the crops claimed. 
This is one of the most unsatisfactory judgments 

that I have ever met with. 

[6] The suit, however, has been allowed to 

be withdrawn with or without liberty to sue 
afresh on the same cause of action accorded as 
against some or other of the defendants accord¬ 
ing as the logic of circumstances in the case 
and the true position of law could dictate. 

[ 7 ] The test of conspiracy as a delict or tort 
is the most diflGcult branch of the law of 

Its intricacy and not easy comprehensibility 
called for the following observations from 
L. C. Viscount Simon in Crofters' case i 

“We have been much assisted in examining tc 
is undoubtedly a difficult case by the arguments 01 
counsel on both sides.” 
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[8] The order for withdrawal has already 
been recorded in the order-sheet in the presence 
of counsel on both sides. Hero I am trying to 
fulhl the postponed recording of the reasons for 
such order or orders, as the case may be. For 
this purpose, a short summary of the law relat- 
ing to liability deducible from unlawful com¬ 
bination amounting to ‘illegal conspiracy has 
to be adverted to, as that mainly, if not solely, 
forms the reason why we granted leave to sue 
as against some of the defendants. 

[93 According to Salmond, in his 1945 Edition 
of Law of Torts, “It could not till recently be 
said with any certanity that there was any such 

tort as conspiracy.” 

[lOl According to him, conspiracy was not a 
delict, though it could ba indictable as a misde- 
meanour. except as an instance of intimidation. 

This theory of his was disapproved by Lord 
Dunedin, who described it as the 
heresy.” See Sorrel v. Smtth. 1925 A. 0. 700 . 

(94 L. J. ch. 347). This last named case was the 
first of its kind, that attempted to introduce 
order into the chaotic condition to which irre¬ 
concilable dicta in the House of Lords and 
numerous decisions of the Court of Appeal and 
the puisne Judges had reduced the 
case. (1925 A. o. 700 : 94 L. J. ch. 347) 
did not succeed in the attempt, b" 
sity of views among the “®“ber 3 of the Court 

The famous triology of cases made 
largest contribution to the confusion that pre¬ 
vailed. They are: ii) Mogul v 

Mcgregoi', 1892 A. o 25; (61 L. J. Q. B. 2 , 

Allen Flood. 1898 A. C. 1: (67 D. J. Q- B. 119) 
and (iii) Leathern, 1901 A. O. 495. 

Lastly in Crofter Company’s Case, 1942 A. c. 

a942.1 ALI. B. B. 149) it oould be preDDised 
with conBdence that it ie now, however, too well 
retablished to be the sabject of controversy that 

conspiracy ie the gist of the wrong m m y 
cases'^ and^ it is in the fact of the combination 
that the unlawfulness resides. In such cases, 
conspiracy is an independent tort. 

fill The classical dehnition of oonspracy is 
that given by Willes J. in advi^ng the House of 
Lords in Mulchay v. Beg, (1368) L. R. 3 H. i* 

306 at p. 317; (16 W. . in the intention 

means.” , , . 

[ 12 ] This is the deBnition of ‘conspiracy as a 

”"[13] In order to give rise to the civil ^ 

action it ie not complete unless the oonspiratore 
" in pursuance of their agreement to he 
damage of the plaintiff. The emergence of c.vil 
liability out of ‘conspiracy’ is conBned to co 
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piracy to injure” even though the end were 
brought about by conduct and acts which by 
themselves and apart from the element of com¬ 
bination or concerted action could not bo re¬ 
garded as a legal wrong. In this sense, cons¬ 
piracy is the gist of the wrong though damage 
is necessary to complete the cause of action. 

‘•A conspiracy to injure” is a tort which requires 
careful definition in order to hold the balance 
between the ’‘defendants’ right” to exercise their 
lawful rights and the ‘plaintiffs’ right’ not to be 
injured by an injurious conspiracy. In this res- 
peot. there is a clear and definite distinction be- 
tween what Lord Dunedin in Sorrel v. Smith, 
(1925) A C. 700 at p. 730: (94 L J. Ch. 347) calls 
“a conspiracy to injure," and "a set of acts 
dictated by business inter^ts. Business in¬ 
terests," according to Lord Wright m Cro/ter s 
case, (1942 A. C. 436 : 1942.1 A . ; ' 

would include "other legitimate 
ferring to this nsiieot, it is wall established 
that the plaintiff cannot complain simply be^ 
cause his right to freedom in conducting his 
trade or business has been interfered with. That 
ri»ht is not an absolute or unconditional right 

statute or Comraon Law. 

(Pet Lord Wright in Crofter's case. 1942 A. o. 
435 at p. 464: (1912-1 ALL E. B. 142 1 
[Ul Quoting Lord Hersohell m 

rr L‘:rr’hl;rVdin'^l"s^neyso wUh r. 

SHJS -io 

or sued. If mey ao no manner which 

UerbLt, and -st .0 be 

«?rb^.^n^n.y opinion ,1 

“‘“narLorCat'^in Sorrel’s case, (1926 A. C- 
700: 94 L. J. Ch. 347) stated the law in two pro- 

positions; personB wilfully 

. 0 -‘iter-rrbl trrirunjawlul and, 11 i. re- 

BuUs In damage to (^Jbe'eombination is. not to 

(ii)If ‘l^V^^^K^SIorward or defe the trade of 
injure another, but to wrong is committed 

lod nraotion wiinie although damage to another en- 
‘A conspiracy to injure’ involves ex vi 

cM tcommofintend 

curateiy, ^ a jn ita 

to injure. Ipe .'^-oneful barm” [damnum 
correct tjaatid against “damnum 

Z7gueZ7uria" (a damage without injuty, that 
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is, effected without legal wrong in which case 
no action is maintainable. (See Stephenson’s 
Commentaries). 

[17] The question that obviously arises in 
every case is when is the harm wrongful ? 
Broadly speaking, it is that harm which flows 
from infringement of a legal right without any 
justihcation on the part of the wrong-doer. As 
already hinted, illegal conspiracy presupposes 
'mens rea' that is an intention to injure. ‘In¬ 
tention’ is very difficult to define. Intention 
is generally determined by reference to overt 
acts and to the circumstances in which they are 
done. There is every danger to confound in- 
ternal feelings with outward acts and to treat 
the motive of the actor as one of the means em- 
ployed by him. Sometimes in determining the 
real object, a contrast between what is imme¬ 
diate and what is remote is made. But modern 
authorities repudiate the so-called test. For 
example, a competitive combination of traders 
to undercut prices may be said to have been the 
immediate result of excluding rivals from the 
trade, but if its real object is the ultimate 
increase of business and profits by the traders 
it is lawful. See Mogul's case, 1892-A. C. 20 : (61 
L. j. Q. B. 29i). A perfectly lawful strike may 
aim at dislocating the employer’s business for 
the moment, but its real object is to secure better 
wages or conditions for the workers. The true 
contrast, to my mind, is between the case whore 
the object is the legitimate benefit of the com¬ 
biners and the case where the object is deliberate 
damage without any such just cause. In their 
practical aspects, there is hardly any distino- 
tion between intention and object. Intention 
has to be judged by the ultimate object in view. 
Serving one’s own legitimate interest irrespec¬ 
tive of its immediate result injurious or other, 
wise upon another would not make the intention 
unlawful, particularly in civil activities in tort. 

[18] The next question that arises for consi¬ 
deration is how far malevolence is to be regarded 
as an essential element of 'canspiraoy to injure.’ 
This has given rise to much difference of opinion 
amongst the authorities. But Lord Cave s two 
propositions, already adverted to, are generally 
speaking workable rules. It can be premised 
with certainty on review of almost all authori¬ 
ties on the subject that “malevolence is not a 
necessary element to constitute tort.” Pet Lord 
Wright in Crofters' case, 1942 A. 0. 435 : (1942-1 
ALL E. R. 142). 

[19] It is worth quoting a passage from the 
speech of Lord Wright in Crofters’ case, 1942 
A. O. 436 ; (1942-1 ALL E. R. 142) on the subject 

with which I most respectfully agree : 

“Mere malevolenoe does not damage any one. I can¬ 
not see how the pursnlt of a legitimate piaotical object 


oan be vitiated by glee at the adversary’s expected dis¬ 
comfiture. Soch glee, however deplorable, cannot afleok 
the practical result. I may add that a desire to injure 
does not necessarily involve roalevolence. It may be 
motivated by wantonness or some object not justifiable. 
As to the authorities, the balance, in my opinion, is ia 
favour of the view that malevolence as a mental state 
is not the test. I accordingly agree with the appellatit’s 
contention that they are not concluded by the finding 
that the respondents were not malevolent. It thus 
becomes necessary to consider tbo further arguments 
on which the appellants base their claim to succeed.” 
(1942) A. C. 471. 

[ 20 ] Lord Simon L. C. in the same tase at 
p. 442 of the Eeport : 

“So, used, ‘injury’ la limited to actionable wrong, 
while ‘damage’ in contrast with injury, means loss or 
barm occurring in fact, whether actionable as an in¬ 
jury or not. ‘An intent to injure,’ ‘in strictness’, said 
Bowen L. J. In the Mogul case, 1892 A. C. 25 ! (61 L. 3. 
Q, B. 294) ‘means more than intent to harm. It con¬ 
notes an intent to do wrongful barm.* First, then, 
apart from tbo effects of combination, it is clear that 
(i) if A is damaged by the action of D, A nevertheless 
has no remedy against J3, if B’s act is lawful in itself 
and Is carried out without employing unlawful means. 
In soch a ease A has to endure damnum absque in- 
juria. (ii) It makes no difference to the above proposi¬ 
tion that B in so acting bad the purpose of daruaging 
A. A bad motive does not per se turn an Individual s 
otherwise lawful act into an unlawful one. (lii) If O 
has an existing contract with A and D is aware of it, 
and if B persuaded or induces C to break the contract 
with resuUing damage to A, this is, generally spoaking, 
a tortious act for which B will be liable to A for the 
injury be has done him. In some cases, however, B- 
may be able to justify his proooring of the breach of 
contract, e.g., a father may persuade his daughter to 
break her engagement to marry a scoundrel. (This is 
not, of course, to say that the scoundrel would not 
have an action against the daughter lor breach). The 
father’s jnstifioation arises from a moral^duty to urge 
C that the contract should be repudiated.' 

[21] Real purpose of the combination is the 
test not existence or otherwise of spite ox ill- 
will or bad motive: 

“The test is not what is the natural result of the 
combined action, or what is the resulting damage but 
what ia in the truth the object in the minds of the 
combiners,’’ (Per Viscount Simon). 

[22] What is next to consider is that there 
may be cases where the combination has inore 
than one object or purpose. In such oases, it is 
a settled law that it is the predominant purpose 
that will settle the controversy, viz., if the pre- 
dominant purpose is the lawful protection or 
promotion of any lawful interest of the com¬ 
biners, it is not a tortious conspiracy. The com- 
biners may feel that they are killing two birds 
with one stone, and, even though their mam 
purposes may be to protect their own legitimate 
interests, notwithstanding that this involves 
damage to the plaintiffs, they may also ^d a 
further inducement to do what they are 

by feeling that it serves the plaintiffs’ right- 

[23] It ia, at the same time, a matter of in¬ 
difference that amongst the combiners, different 
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persons have different interests to protect or 
promote, reasonable self-interest in trade or 
business being a just cause or excuse. It has 
been held in the Mogul's case, 1892 A. o. 2B ; (61 
L. J. Q. B. 294) that the circumstance that their 
business interests are by no means the same is 
not a ground for holding that the combination 
is illegal. But the defence of those, however, 
who were actuated merely by hate or vindictive 
spite or with no just excuse at all should not 

succeed. 

[24] In such a case, the question of onus is 

of great, rather, vital important. It has been 

held on high authority that the plaintiffs have 

to establish (i). an agreement (ii) to effect an 

unlawful purpose (iii) resulting in damage to 

them. They do not prove that by showing that 

they have been harmed by acts done by the 

defendants in combination, those acts being 

within the defendants’ right. They must establish 

that they have been damnified by a conspiracy 

to injure, that is, that there was a wilful and 

concerted intention to injure without just cause 

and consequent damage. It is not till then for 

the defendants to justify their acts. Lord Wright, 

however, woald not view it as a question of 

onus of proof. According to him, 

“it depends on Wb»4 is the osttse of action. The plaiU’ 
tifi has to prove the wrongfnlnebd of the defendants 
object. Of oonrse, malevolence may be evidence tending 
to exolQde a legitimate object or to establish a wrongful 

object.'* 

Cases on this branch of law are few and far 
between in India. The only case that dealt 
with the subject exhaustively is that of Bhola- 
nath Shankar Das v. Lachminarain^ 63 ALD. 
816 : (A. I. B. (10) 1981 AliL. 83). All the several 
points that I have deduced from the review of 
the English cases have been accepted by their 
Lordships in that case. In short, in my view, 
the law of tort of conspiracy in India is the 
same as that in England. 

[25] After thus defining the legal background 
of the ‘tort’ known as ‘conspiracy to injure’, 
I shall address myself to the facts of the pre¬ 
sent case in their relation to the principles 
stated above. 

[26] To start with, the plaintiffs have not 
even attempted to prove malevolence as against 
by far the largest majority of the defendants, 
joint-tort-feasors so as to prima facie exclude 
just cause or excuse on their part. 

t27] The only proof of combination adduced 
by the plaintiffs consists of their being members 
of the village Kruahak Sangha along with the 
other villagers and that in one or two meetings 
of the Sangha, it was resolved that the Math 
property shall be koiha (publio or common) 
property. The proof, however, does not affect 


the individual defendants, that is, there is no 
specific proof either of the membership or of 
the presence and partaking of each and every 
defendant or any one of them in the aforesaid 
meetings of the Sangha. But assuming it is so, 
it falls far short of proving “a conspiracy to 
injure” which has been defined in the earlier 
part of this order. The defendants have a right 
to combine for the protection and promotion 
of their legitimate interest inasmuch as the 
plaintiffs have a right not to be interfered with.| 
in an unlawful manner, by illegal conspiracy in^ 
peaceful enjoyment of their property rights.! 
The avowed object of the Krusbak Sangha is to 
protect the interest of the tenants in the lands, 
cultivated and cultivable by them, as against 
the landlords. If they form a combination with 
the object of achieving that end, it cannot 
amount to conspiracy in the sense of its being 
a tori even though the immediate result of the 
conspiracy will result in damages to the plain¬ 
tiffs, that is, when the defendants’ acts are 
supported by just cause. This aspect of the ease 
has to be viewed in the background of the events 
preceding end succeeding the combination. The 
plaintiffs wanted to introduce a novel system, 
in the mode of their settlement of their Nijda- 
Jehali lands for cultivation, on annual lease 
basis with a condition to quit at the end of 
every year. This was an attempt to take the 
lands out of ryotwari stock into the proprietor’s 
private (eminent) domain. For this purpose, 
the plaintiffs wanted that no tenant should 
occupy and cultivate the same land for more 
than a year. He may be given some other 
lands and not the same land for every succes- 
sive year. The tenants, on the other band, 
would insist upon holding over the same lands 
which they and their ancestors have been 
cultivating for all time. If the tenants combine 
to protect and promote their interest in this 
manner so that they would be protected against 
arbitrary eviction by the landlords, however 
selfish, it is certainly a legitimate interest for the 
protection of which they are entitled to combine. 
The plaintiffs had suppressed the accounts of the 
previous years which could have proved the 
previous mode of settlement of the lands w'ith 
the defendants. In justification of the defen- 
dants’ combination, it can be said to their credit 
that admittedly they did not care to interfere 
with the plaintiffs to have their own ways with 
respect to almost half or 2/3rds of the lands 
claimed to have been cultivated by the plain¬ 
tiffs with their own ploughs and bullocks. It has 
further to be noticed with regard to P. W. 8, a 
big land-owner, having lOO acres of land in the 
village which were being husbanded on Bhag 
cultivation, that his possession was never inter- 
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fercd with and be was allowed to enjoy peaceful 
■possession of his Nijdalchali lands. If the 
defendants wanted to enforce their rights, it 
was on the basis that they had tenancy rights 
in them. As observed by Lord Wright in 
Crofter case, {1942 A. 0. 435 : 1942-1 ALL 
E. B. U2) the reality of the object is not a 
matter to be determined by Court who shall 
hold in favour of the combiners if it has reasons 
to believe that they had a bona fid^ belief that 
the course adopted by them was necessary for 
protection of their legitimate interest and if 
they did not take recourse to unlawful means. 
It is true, with regard to some of the defendants, 
the position may be otherwise. Evidence shows 
that all the defendants did not jointly cut and 
carry away the crops. With regard to some, it 
can be said without hesitation, that they did 
not join in the cutting and carrying away at 
all. Admittedly, all of them did not join in 
cutting the crops from each and every field but 
respective tenants or groups of tenants cut and 
carried away the crops according as they claimed 
having right to do so in respect of any parti, 
cular field or fields. If the plaintiefs pleaded 
anything in justification of their suing -them 
jointly, it was that (hey nil conspired and Iial 
a common object as set forth above. Under the 
circumstances, ‘conspiracy to injure’, under¬ 
stood in its legal sense having never been 
established, the plaintiffs were not entitled to 
join in one suit all the defendants in order to 
recover damages jointly and severally in con. 
solidated sum of Rs. 7000 and odd. Such a claim 
could only be justified as founded upon a 
'conspiracy to injure’ and not otherwise. Under 
the circumstances, the plaintiff's suit is certainly 
not maintainable in the form in which it has 
been cast. This, however, will not completely 
exonerate those particular defendants who, 
apart from the conspiracy, unlawfully out and 
carried away the crops of the lands which had 
been cultivated by the plaintiffs as their ^Nijda. 
khali lands. Persons who might have abetted 
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the trespassers might also be held liable if and 
only if they had the requisite knowledge that 
they were helping an unjustifiable cause. Under 
these circumstances, the plaintiffs* learned 
counsel was given the option to select such of 
the defendants against whom he can maintain 
a suit for damages for the tortious acts of 
wrongfully cutting and carrying away the crops 
raised by the plaintiffs. It was made clear to 
him that he cannot be allowed to sue afresh on 
the ground of ‘conspiracy to injure’. In this 
view, he abandoned his claim against all the 
defendants except those (mentioned in 4 )ara 9 2 
and 3 of his petition dated 17th December 1948) 
in resi^ect of whom he sought permission to sue 
afresh on the cause of action of unlawful 
removal and appropriation of crops—their 
individual acts of tort to the plaintiffs* damage. 
If we have allowed them the lease to sue against 
some of the defendants, it is on the ground that 
the frame of the suit suffers from formal defects 
and that the law of conspiracy as a tort, most 
complex and intricate as it is, is seldom well- 
understood in Mofussil Courts. It should be 
made clear, however, that the plaintiffs are not, 
by this leave, allowed to recover damages 
the ground of conspiracy as that case has 
failed once for all and cannot be allowed to be 
reagitated. As on account of misconception of 
law no disoriminatioa could be made between 
the members of the combination and the actual 
wrong doers, we have allowed the latter to be 
sued against in another suit. Nothing in this 
order shall, however, be understood to mean 
that we have come to any finding that the said 
defendants are, in fact, wrong-doers. It will be 
open to the plaintiffs to show that they are so 
and it will be open to the respective defendants 
to establish that they are supported in their 
action by pre-existing rights to the lands. 

v.R.B. Order accordingly 
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